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Alabaka— a  Ifinor)  18;  (1  Stew.)  18;  (2  Stew.)  18»  80;  (S  Stew.)  80^  81; 

(l8tow.ftP081;  (1,2, 8  Stew,  ft  P.)  88;  (4, 6  Stew,  ft  P.)  84;  (6  Stew. 

ft  P.,  and  1  Porter)  86;  (1, 2Porter)87;  (3»  4  Porter)  89;  (4^  6^  6  Porter) 

80;  (6^  7  Porter)  81;  (8,  9  Porter)  88;  (1)84^86;  (2,3)86;  (8,4)87; 

(4,  6)  88;.  it,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13,  14, 15)  48; 

(O,  16)  60;  (17,  18)  68;  (18,  19)  64;  (20,  21)  66;  (22;  23)  68;  (24^  25) 

60;  (26^27)68;  (28»29)66;  (29,80,31)68;  (31,82,83)70;  (33;  84^85) 

78;  (85^  88,  87)  76;  (37,  38)  78;  (38)  81,  88. 
AKimAS^l,  2)88;  (2)86;  (3)86;  (4)87,  88;  (5)88,  41;  (6)48;  (7,  8) 

44i  46;  (8, 9)  47;  (9, 10)  60;  (10, 11)  68;  (11, 12)  64;  (12, 13)  66;  (13; 

14)  68;  (H  15)  60;  (15, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22;  23)  78;  (24)  8L 
(UUFOBBXA— (1)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  8)  68; 

(9, 10, 11)  70;  (12;  18, 14)  78;  (14,  15^  18^  17)  76;  (17,  18,  19)  78;  (19, 

20;  21)  81;  (21)  88;  (22;  23)  8a 
OonnonoDT^-(Elrby,  and  1,  2 Root)  1;  (1,  2]>ay)8:  (3 Day) 8;  (4 Day) 4; 

(5  Day)  6;  (1)  6,  7;  (2)  7;  (8)  8;  (4)  10;  (5)  18^  (6)  16;  (7)  18;  (8)  80; 

(9)81;  (10)  86b  86^  87;  (H)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  86; 

a4)86;  (15)88^88;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  60; 

(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (25)  66; 

(26^  26)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79;  (31)  81,  8a 
Db.4Wabb-(1  Harr.)  88;  86,  86^  87;  (2  Harr.)  89,  80,  81,  88;  (4  Harr.) 

48,  44;  (5  Harr.)  48;  60;  (1  Honat)  68;  68;  71;  (2  Honst,  2  DeL 

Ol)  78;  (2  Honst)  81;  (2  Honst)  8a 
TlOimA-(l) 44i  46;  (2)48;  60;  (3)68;  (4)64^66;  (5)J»;  (6)68;  66; 

(7)  68;  (8)  71,  78;  (9)  76^  79;  (10)  8L 
6MMAr-(l T.  U.  P.  Chariton) 4;  (1)44;  (2;  8)46;  (4  5)48;  (6;  7)60; 

|i;g|68|  (9;10)64;  (11,12)66;  (12,13,14)6%  (16,16)60;  97*18;  19) 
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68;  (19,  20)  66;  (21,  22,  23)  68;  (24,  25,  26)  71;  (27,  28)  78;  (29)  74} 
C29,  90,  81)  76;  (31,  32)  79;  (33)  81,  8a 

IzxiKOis— (Breese)  8;  (1  Scam.)  85,  86,  87,  88^  89,  80,  88, 88;  (2  Scam.) 
88»  85;  (3  Soun.)  86;  (3,  4  Scam.)  88;  (4  Scam.)  89;  (1  Gilm.)  41; 
(2  GUm.)  48;  (3  GUm.)  44;  (4  GUm.)  46;  (6  Gilm.)  48^  50;  (11)  50; 
(11,  12)  58;  (12,  13)  54;  (13,  14)  56;  (14,  15)  58;  (15)  60;  (16)  61;  (16^ 
17)  63;  (17,  18)  65;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (29, 
24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (30,  31,  32,  33)  83. 

Indiana— (1  Blackf.)  18;  (2  Blackf.)  18^  80,  81;  (3  Blacki.)  85, 86;  (4 Blackf.) 
88,  89,  30,  38;  (5  Blackf.)  38,  83,  35,  36;  (6  Blackf.)  36,  38^  89; 
(7  Blackf.)  39,  41,  43;  (8  Blackf.)  44,  46;  (1)  48^  50;  (2)  58;  (2,  8) 
54;  (3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9,  10)  68;  (10,  II) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79;  (18,  19)  81;  (20,  21)  8a 

Iowa— ^Morris)  89,  41,  43;  (1  G.  Greene)  46,  48,  50;  (2  G.  Greene)  58; 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  56;  (3,  4)  66; 
(4,  5)  68;  (6,  7)71;  (7,  8,  9,  10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81| 
(14,  15)  83. 

Kansas— (1)  81;  (1,  2)  8a 

Kbntuckt— (1  Sneed)  8;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Manh.,  and  litt.  Sel.  Gas.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  Litt.)  13;  (3,  4  litt.)  14;  (1,  2  Mon.,  and  5 
Litt.)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (I,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  83;  (1  Dana)  85;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  30;  (6,  7  Dana)  38;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  K  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  58; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14, 15  B.  Mon.)  61; 
(15,  16  R  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meto.)  71; 
(2  Mete.)  74;  (3  Meto.)  77,  79;  (4  Mete.)  81,  83. 

LouuiAMA— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5,  6, 7  Mart.)  18;  (8, 9, 10,  11, 
12  Mart.)  13;  (1,  2  Mart.,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  88;  (5,  6)  85;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  30;  (12)  38;  (13,  14)  83;  (15, 16)  35;  (17, 18, 19)  36;  (1  Bob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  6,  6  Rob.)  89;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  58;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (18  Ann.)  71;  (14  Ann.)  74;  (II 
Ann.)  77;  (16  Ann.)  79. 

ICains— (1  GreenL)  10;  (2  GreenL)  11;  (8  GreenL)  14;  (4  GreenL)  16; 
(5  Gi«enL)  17;  (6  Gi«enL)  19;  (6,  7  Gi«enL)  80;  (7,  8  GzeenL)  88;  (8,  9 
GreenL)  88;  (10  Me.)  85;  (11)85,86;  (12)88;  (13)89;  (14)30,31; 
(15)  38;  (15,  16)  83;  (17)  35;  (18, 19)  86;  (20)  87;  (21,  22)  38;  (22,  23) 
38;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  82)  58;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  68;  (37)  59;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (49, 
49)  77;  (50)  79;  (51)  81;  (52)  8a 

Mabtland— (1,  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  8;  (2  H.  &  J.)  3;  (3  H.  &  J.| 
5.  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)16;  (IBL 
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Ch.)17, 18;  (1  H.  fta.)18;  (1,  2  GiUft  J.)  19;  (2  6L  Ch.,  uid2,  30. 
&J.)M;  (3  BL  Ch.,  and  3  G.  &  J.)  28;  (4,  5  G.  &  J.)  23;  (5,6G.&  J.) 
26;  (e»  7  G.  ft  J.)  86;  (7  G.  &  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  i.)  38;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  GUI)  39; 
(2  GiU)  41;  (3  GOl)  43;  (4  Gill)  45;  (6,  6  GUI)  46;  (6, 7  GUI)  48;  (8  GUI) 
50;  (9  GUI)  52;  (1)64;  (2, 3)  56;  (4»  5)  59;  (5,  6,  7)  61;  (8)63;  (9)  66; 

(10. 11)  69;  (12, 13)  71;  (14, 15)  74;  (10,  17)  77;  (17, 18)  79;  (18, 19)  81; 
(20,  21)  8a 

ICAflBACSHUSsm— (Quincy)  1;  (1)  2;  (2, 3^  4)3;  (5,  6)  4;  (7,  8)  5;  (9, 10, 11)  6; 
(12, 13, 14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11, 12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 Pick.) 
88;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  35;  (2,  3  Met)  37;  (3,  4,  5 
Met.)38;  (5,  6,  7  Met.)  89;  (7,8Met.)41;  (9, 10Met.)43;  (ll,12Met.) 
46;  (12,  13  Met.)  46;  (1,  2  Ouah.)  48;  (3,  4  Ouah.)  50;  (5  Gush.)  51; 
(5^  6  Cnah.)  52;  (6  Ciuh.)  53$  (7,  8  Cueh.)  54;  (9  Gush.)  55,  57;  (10 
Cnah.)  67;  (11, 12  Cnah.)  59;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1,  2  Alien)  79;  (3  Allen)  80;  (3, 4, 5  Allen)  81; 
{t,  7  Allen)  8a 

UnHiOAX— (1  Dong.)  40, 41;  (2  Doug.)  43,  45, 47;  (1)  48^  51,  68;  (2)  55, 
67;  (2,  3)  59;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  72;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)82;  (11,  12)  83. 

MiimBOTA— (1)  65,  61,  66,  69;  (2)  72;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
82;  (8)  88. 

Hnansippi— (Walker)  12;  (1  How.)  26, 28^  29, 31;  (2  How.) 32;  (3, 4 How.) 
84;  (4,  5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  Smedea 
ft  M.)  40;  (2,  3  Smedes  ft  M.)  41;  (4, 5  Smedea  ft  M.)  43;  (5,  6,  7  Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  49;  (12,  13  Smedea  ft  M.)  51;  (13,  14  Smedes  ft  M.)  53;  (23)  55, 
67;  (24,  25)  67;  (25,  26)  59;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33»  34)  69;  (35,  36)  72;  (36)  74;  (37,  38)  75.;  (38,  39)  77;  (39)  80. 

lfn80UBi--{l)  18, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28,  29,  31;  (5)  31, 
88;  (6)  34,  35;  (7)  37,  38;  (8)40,  41;  (9)  48;  (9, 10)  45;  (10, 11)  47; 

(11. 12)  49;  (12)  61;  (13)  68;  (14, 15)  55;  (15, 16, 17)67;  (17, 18, 19)  59; 
(19,  20)  61;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  72; 
(28)  76;  (29,  30,  31)  77;  (31)  80;  (32,  33)  8a 

Hsw  HAMP8HiBJfr-(l)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  28,  26,  26; 
(7)  26,  28;  (8)  28^  29,  31;  (9)  31,  82;  (10)  34;  (11)  35;  (12)  37;  (13) 
88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)  46,  47;  (19)  49;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,25,26)67;  (26,27,28)69;  (28, 
29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (36, 37)  72;  (37, 38,  39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88 

jKBSxr— (Oox«)  1;  (lP6n.)2;  (2  Pen.)  4;  (1  Sonth.)  7;  (2Sonth.)  8; 
(1  Habt)  10;  (2  Halat)  11;  (3  Halst.)  14;  (4  Halat.)  17;  (5  Halat.)  18; 
(6  Halat)  19,  20;  (1  Sax.,  7  Halat)  21;  (1  Gr.,  1  Sax.,  7  Halat)  22; 
(1  Sax.,  1  Gr.)  23;  (1, 2Gr.)  26;  (2  Gr.)  27;  (3Gr.)  28,  29;  (2Gr.  Oh.) 
89;  (1  Hanr.,  3 Gr.  Oh.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Hair.,  1  Gr.  Ch.) 
84;  (1  Gr.  Oh.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spanoer,  8, 
4  Harr.)  38;  (1  Spencer,  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  8Gr. 


10  SCHKDULE. 

Ol,  1  Halst.  Oh.)  48;  (1  Spencer,  1  Halat.  Ch.)  45;  (1  Zab.,  2  Haist  Gh.) 
47;  (2  Zab.,  3  Halst  Oh.)  51;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst  Ch.)  55; 
(3Zab.,  1  Stock.  Oh.)  57;  (4  Zab.,  1  Stock.  Gh.)  59;  (4 Zab.)  81;  (4  Zab., 

I  Batch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Oh.)  66;  (1  Dutch.)  67; 
(2  Datch.,  3  Stock.  Ch.)  69;  (3  Batch.,  1  Beasley's  Eq.)  78;  (4  Batch.) 
75;  (4  Batch.,  2  Beasley's  Eq.)  78;  (6  Batoh.,  1  McCarter)  80;  (1  Vroom, 
1,  2  McCarter's  Eq.)  88. 

Nbw  YoaK~(l,  2  Johns.  Cas.)  1;  (3  Johns.  Gas.,  1,  2  GaL  Gas.,  1,  2,  3  Cai) 
8;  (1, 2, 3  Johns.)  8;  (4, 6  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (16,  16»  17  Johns.,  3»  4  Johns. 
Ch.)  8;  (18  Johns.,  6  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 
5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8^  9  Cow.)  18;  (1  F^  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  8  Paige, 
6,  7,  8  Wend.)  88;  (3  Paige)  88»  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  lOl 

II  Wend.)  85;  (4  Paige,  11,  12,  13  Wend.)  87;  (6  Paige,  13»  14  Wend.) 
88;  (6  Paige)  89;  (16,  16  Wend.)  80;  (6,  7  Paig^  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23»  24,  26 
Wend.,  8  Paige)  85;  (26,  26  Wend.,  1, 2  HiU,  9  Paige)  87;  (9  P^  2, 3 
Hm)88;  (10 Paige,  4,  6,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  1(1,  11  Paige) 
48;  (1,  2  Benio,  11  Paig^  1  Barb.  Ch.)48;  (1,  2  Barb.  Gh.,  8  Benio)  45; 
(4,  6  Benio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  6  Benio)  49;  (1,  2)  49;  (2, 3) 
61;  (3,  4)  68;  (4,  6,  6)  55;  (6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11, 12) 
68;  (12,  13)  64;  (13,  14)  67;  (16,  16)  69;  (17,  18)  78:  (18,  19, 20)  75; 
(21,  22)  78;  (23,  24)  80;  (24,  26,  26)  88. 

KOBIH  Cabolina— (1  liart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Gonf.)  8; 
(1  Marph.)  8»  4;  (2  Murph.)  5;  (1, 2  Law  Rep.)  6;  (1 T.  B.)  7;  (8  Murph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Bof.)  17; 
(2  Ber.)  18,  81;  (1  Bof.  Eq.)  18;  (3  Be^.,  2  Bof.  Bq.)  88, 84;  (4  Bof., 

2  Bev.  Eq.)  85;  (4  Bof.,  2  Bev.  Bq.,  1  Bev.  ft  B.,  1  Be^.  ft  K  Bq.)  87; 
(1,  2  Bev.  ft  K,  1  Bey.  ft  K  Eq.)  88,  80;  (1  Bey.  ft  K  Eq.,  2  Bey.  ft  B.) 
81;  (3,  4  Bev.  ft  K,  2  Bev.  ft  K  Eq.)  88;  (4  Bev.  ft  B.,  2  Bev.  ft  K  Bq.) 
84;  (llred.)85;  (1  Ired.  Eq.)  86;  (2Ired.)87;  (2,3Ired.,2Ir6d.  Eq.) 
88;  (3, 4Ired.,  2,  3Ired.  Bq.)  40;  (4,  6  Ired.,  3Ired.  Eq.)48;  (6^  6  Ired. 
8,  4  Ired.  Eq.)  44;  (6^  7  Ired.,  4  Ired.  Eq.)  45;  (7, 8  Ired.,  4, 6 Ired.  Eq.) 
47;  (8,  9  tred.,  6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Bq  )  58;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired. 
Eq.,  Bosbee  L.,  Bosbee  Bq.)  67;  (Bosbee  L.,  1  Jones  L.,  Basbee  Eq.,  1 
Jones  Eq.)  59;  (1,  2  Jones  L.,  1,  2  Jcnes  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 6  Jones 
L.)  69;  (6,  6  Jones  "L,  4  Jones  Eq.)  78;  (4, 6  Jones  Eq.,  7  Jones  L.)  75; 
(5, 6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Bq.,  8  Jones 
L.)88. 

Qmo-(l)  13;  (2)  15;  (3)  17;  (4)  19, 80;  (6)  88,  84;  (6)  86^  87;  (7)  88^  80; 

(8)  81,  SJ;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  16)  45; 

(16)  47;  (17)  49;  (18)  51;  (19)  58;   (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 

Ohio  St)  68;  (4,  6  Ohio  St)  64;  (6,  6  Ohio  St)  67;  (7,  8  Ohio  8t)  70; 

(8,  9)  78;  (10,  11)  78;  (12)  80;  (13, 14)  88. 
Oanoir— (1)  68,  75;  (1,  2)  80;  (2)  88. 
PimriiTLyANiA— (1  Add.,  1,  2,  3  Ball,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  Teates)  8; 

(2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  R.)  7;  (3,4Serg.  ft 
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K)Bi  A68eig.ftR.)0;  (7  Serg.  ft  IL)  10;  (8^  9  Serg.  ft  R.)  U;  (10 
tog.  ft  R.)  18;  (11, 12  Serg.  ft  IL)  14;  (13  Berg.  ftB.)  15;  (14,  16^  16 
tog.  ft  B.)  16;  (17  Serg.  ft  B.)  17;  (1  Bawle)  18;  (2  Bawle)  19;  (2 
BmtK  1.  2  Panr.  ft  W.)  81;  (3  Rawle,  2,  3  Fenr.  ft  W.)  88;  84;  (4 
BavK  l,2Watti)86;  (4  Bawle,  2,3Watte)87;  (6  Bawle,  4  Watte) 
88;  (1  Whart)  89;  (1,  2  Whart,  6  Watte)  80;  (6  Watts,  3  Whart)  81; 
(7Watte)88;  (4Whart)88;  (8,9Watti,4,  6Whart)84;  (9,  lOWatte, 
6Wliart)86;  (6  Whart,  1,  2,  3  Watte  ft  &)  87;  (3  Watte  ft  8.)  88; 
(S;  4,  6  Watte  ft  8.)  89;  (6^  6  Watte  ft  &)  40;  (7,  8,  9  Watte  ft  S.)  48; 
(l,2Pa.8t)44;  (2; a; 4,6)46;  (8,6,7)47;  (7,8,9,10)49;  (1(^11,12) 
61;  (18;  14, 16)  68;  (16, 17, 18)  66;  (18, 19, 20)  67;  (20, 2i)  69;  (22)  60; 
(SS;  23;  24)  68;  (24,26)64;  (26,27)67;  (28,29)70;  (29,80,31,32)78; 
(38;  33,  34)  76;  (36,  86,  37)  78;  (38»  39,  40,  41)  80;  (41,  42,  43)  88. 

Bmodm  IaLA]n>--(l)  19, 86, 61,  68;  (2)66,  67,60;  (3)68;  (3,4)67;  (4,6) 
TO;  (6)  78;  (6)  76,  78;  (7)  80;  88. 

8ovTB  Cabouha— <1,  2  Baj,  1  Deaao.  Eq.)  1;  (2  Denn.  Eq.,  1  Brer.)  8; 
(2  Bnv.)  8;  (3  Deno.  Eq.,  2  Brer.)  4;  (3  Denn.  Eq.,  3  Brer)  6; 
(4DemLEq.,  3BreF.)6;  (lNottftM.)9;  (1  Nott ft M.,  1  MoGocd)  10; 
(1,  2  Mfll)  18;  (2  MoOord)  18;  (1  Harp.  Eq.)  14;  (3  MoCord)  16;  (1,  2 
MeCotd  Oh.)  16;  (4  MoOord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai., 
1  Bai.  Eq.)  81;  (2  BaL,  1  Bai  Bq.,  1  Bach.  Eq.)  88;  (1  Bioh.  Eq.)  84; 
(1  Hill,  1  Hm0h.)86;  (2 Hill,  1, 2Hi]l  Oh.)  87;  (2  HOI  Oh.)  89;  (3 Hill, 
1  Bfley,  1  BOey  CSl,  2  Hill  Oh.)  80;  (Dudley)  81;  (Bioe)  88;  (Oheves) 
84;  (1  McMulL)  86;  (1  MoMnlL  Eq.,  2  MoMnU.)  87;  (2  McMnlL,  1 
SpMn  Bq.)  88;  (1  Spear%  1  Spears  Eq.)  40,  48;  (1  Bioh.  Eq.,  1  Bioh.) 
2 Spean)  48;  (1,  2 Bach.,  1,  2 Bich.  Eq.)  44;  (2,  4 Bioh.) 46;  (2Bioh. 
Bq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(8;  4  Strob.,  3  Strob.  Eq.)  61;  (4,  6  Strob.,  4  Bioh.,  4  Strob.  Eq.)  68; 
0,  4 Bioh.  Eq.,  4,  6,  6 Bioh.) 66;  (4 Bioh.  Eq.,  6  Bioh.) 67;  (6,6Bidh. 
Iq.,  6 Bioh.) 60;  (6,  7Biidi.  Eq.,  7,  8  Bioh.)  68;  (7,  8  Bioh.  Eq.,  8,  9 
Biflli.  L.)  64;  (9,  lOBidi.  L.)  67;  (8,  9  Bioh.  Eq.,  1(^  11  Bioh.  L.)  70; 
(10 Bioh.  Eq.,  11  Bioh. L.)78;  (12  Bioh.  L.,  11  Bioh.  Eq.) 76;  (12 Bioh. 
L.,  11,  12  Bioh.  Eq.)  7a 

.tknnBnB— (1  Orart)  8;  (1  Oooke,  2  Orart)  6;  (3»  4,  6  Hay.)  9;  (Peok)14; 
(IL  ft  Y.  17;  (1,  2,  3  Yerg.)  84;  (4,  6  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Hnm^)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (6  Humph.) 
48;  (6  Hunph.)  44;  (I  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
(9,  10  Humph.)  61;  (1(^  11  Humph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 
(l&ieed)60;  (1,  2 Snaed) 68;  (2Sneed)64;  (3Sneed)66;  (3,4Sneed) 
67;  (4,  6 Sneed)  70;  (6  Sneed,  1,  2 Head)  78;  (2,3Head)76;  (1  Oold- 
w«Il)7a 

(1)46;  (2)47;  (3)49;  (4,6)61;  (6,6)66;  (6)66;  (7,8,9)68; 
(9;  la  11)  60;  (11,  is;  13)  68;  (13,  14,  16)  66;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20^  21»  22)  78;  (22)  76;  (23^  24)  76;  (28,  26  Snpp.)  78;  (26) 

ounn-<l  N.  Ohip.*  1  D.  Ohip.)  1;  (1,  2  lyier)  8;  (1  D.  Ohip.)  6, 18; 
(1  Aik.,  2  D.  Oh^)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88;  84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)  88;  (11)  84;  (12)86; 
(13)87;  (14)89;  (16)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (20;  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (26. 
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26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (»^  81)  78;  (Sl« 

32)  76;  (32,  33)  78;  (33»  34)  80;  (35)  88. 
ViBOiKiA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  6  Gall)  8;  (1,  2  Hen.  k  U., 

6  CaU)  3;  (4  Hen.  &  M.,  1  Munf.)  4;  (1  Va.  Gas.,  2,  3  Mnnf.)  6;  (4  Mnnf.) 

6;(6Munf.)7;   (6  Munf.)  8;  (1  Gilm.)  9;  (1  Band.)  10;  (2  Band.)  14; 

(3,  4,  Band.)  16;  (5  Band.)  16;  (6  Band.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 

(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89; 

(7  Leigh)  80;  (8  Leigh)  31;  (9  Leigh)  83;  (10  Leigh)  34;  (11  Leigh)  86; 

(11, 12 Leigh)  87;  (1  Bob.)  89,  40;  (2  Bob.)  40;  (1  QntL)  48;  (2Gr»it.) 

44;    (3  Gratt)  46;    (4  Gratt.)  47;    (4,  6  Gratt)  60;    (6^  6  Gimtt)  68; 

(7Gratt.)  64;   (7,  8  Gratt)  66;   (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 

Gratt.)  68;  (12  Gratt)  66;  (18  Gratt)  67;  (ISGratt)  70;  (UChratt)  78| 

(16  Gratt)  76;  (15,  16  Gratt)  78;  (16  Gratt)  80. 
WoooNsiN— (1  Pin.)  39,  40,  48,  44;  (2  Pin.,  1  Chand.)  68;  (%  8  Pin.,  2,  t 

Ohand.)  64;  (3  Pin.)  66;  (1,  2)  60;  (3)  68:  (4)  66;  (5)  68;  (6)  70;  (7)  78| 

(7.  8,  9,  10)  76;  (10,  11,  12)  78;  (13,  14)  80;  (15,  16) 
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Ik  thb  Matteb  op  Will  op  Wabpibld. 

[Sa  OAUVOUILi,  SL] 
PteSASB  OocrST  AOQUIUS  JuBlBDIOnOir  to  FbOBAIS  WXLLOV  PBXSXHTATUni 

TO  It  OF  Pn'iTiON  steting  all  the  neceBaury  faota,  and  the  pttblioatioa  of 
doe  axid  l^gal  notioe  of  time  of  proring  the  will,  and  ita  detenninatioB 
thereafter  in  admitting  the  wiU  to  probate  ia  final,  except  upon  a  direct 
ptooeeding  by  appeal  or  otherwiae,  to  reverse  it,  and  cannot  be  qneetioned 
eoQaterallj. 

PBoomxDios  lOiB  Fbobati  or  Will  OAmror  bs  Attaokid  iob  Ibbioit- 
LABiTT,  or  Oollatbbal  Pboodbdino,  by  petition  to  have  aooh  proceed* 
inga  adjudged  void  on  the  ground  of  want  of  jnriadiotion,  and  praying 
that  the  wiU  be  admitted  anew  to  probate. 

SvxmDAKT  Etidenob  ot  BziBTBNOi  Am>  Contents  of  Rwxxbd  ob  Otheb 
DocuMBNT  to  ahow  the  regularity  of  legal  proceedinga  ia  admiaeible,  if 
the  original  be  loat  or  destroyed,  as  in  the  oaae  of  any  other  lost  inatni- 


KXDrCKGB  OF  PKnnON  FOB  PbOBATB  of  WiLL^   NOT  ON  PnJ^  MAT  BB  In- 

FBBBED,  after  the  lapse  of  aeveral  years,  from  mention  thereof  in  the 
minntea  of  the  probate  courts  and  reference  thereto  in  books  kept  by  the 
derk,  and  papers  on  file,  and  oral  testimony  tending  to  prove  the  fttct. 

Pbpumftion  Exibtb,  aftbb  Lafsb  of  Eight  Yb&bs,  that  Pbtition  fob 
Pbobatb  of  Will  Contained  Nbobssabt  Jubisdictional  Facts,  it 
being  ahown  that  such  a  petition,  since  lost  or  destroyed,  was  filed  in  the 
proper  courts  that  the  testator  was  dead  when  it  was  presented,  and  at 
the  tame  of  his  death  resided  in  the  county  where  the  alleged  probate  was 
had,  that  the  petition  waa  drawn  by  lawy  wa  whose  bnsineaa  it  waa  to 
prepare  such  papers,  that  the  court  assumed  jurisdiction,  took  proof  of 
the  execution  of  the  will,  issued  letters  testamentary,  and  ordered  and 
approved  the  sale  of  real  estate  by  the  executor. 

ViiurBB  TO  Makb  Obdbb  ADmrriNo  Will  to  Pbobatb  on  Day  Sfbciheo 
oi  KonoB^  or  to  Bx^  by  adjournment  of  the  proceeding,  a  subsequent  day 
for  the  order,  is  a  mere  irregularity,  not  affscting  the  juriadiotion^  and 
eaa  only  be  objected  to  in  a  direct  proceeding  to  aet  aside  the  probate. 
Av.  Dm  Vol.  LXXXIII-4  4» 
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BmcBT  OT  FoRiuL  JuDOMorr  that  Will  is  Abmiitbd  to  Pbobatb  n  hoi 
Bbsihtul  to  YjajDm  of  Fbobats.  A  direct  rtatsment  that  the  will 
u  profved  ie  niffioieiit^  thongh  entered  in  the  minntee  m  pert  of  and  pre> 
liminary  to  an  order  direoting  lettere  to  iarae. 

OooBTB  WILL  Uphold  CosmfFORANiouB  IvnRnuEEATiDir  of  SrAmi^ 
nnder  which  interpretation  rights  of  property  have  for  many  years  beea 
acquired,  where  it  is  possible  to  do  so. 

Appeal  from  the  probate  court  of  San  Frandaoa    The  opin* 

ion  states  the  facts. 

William  IL  Clark^  for  Uie  appellant. 

John  W.  Dwinelle  and  H.  P.  Hepbwmy  for  the  respondents. 

By  Court,  Norton,  J.  The  miuor  children  of  Preston  War^ 
field,  by  their  guardian,  presented  to  the  probate  court  a  peti- 
tion setting  forth  the  death  of  said  Warfield,  and  that  his  last 
will  was  on  file  in  said  court;  that,  as  appears  by  the  files  and 
records  of  the  court,  certain  proceedings  were  once  institated 
therein  as  if  toward  and  preliminary  to  the  probate  of  said 
will,  and  that  on  the  thirty-first  day  of  May,  1853,  the  testi- 
mony of  a  subscribing  witness  touching  the  execution  of  the 
will,  and  of  other  witnesses  touching  the  residence,  decease, 
and  estate  were  reduced  to  writing,  subscribed  and  sworn  to, 
and  that  on  the  same  day  it  was  ordered  by  the  coort  that 
letters  testameutary  on  the  said  estate  issue  to  the  executor 
named  in  said  will,  which  letters  were  subsequently  revoked 
on  account  of  the  negligence  and  misfeasance  of  said  executor. 
The  petition  then  sets  forth  various  irregularities  and  defects 
in  said  proceedings,  the  most  important  of  which  are  the  alle- 
gations that  no  petition  for  the  probate  of  the  will  w:aB  presented 
to  the  court,  and  no  order  made  admitting  the  will  to  probate, 
or  any  certificate  of  proof  made  or  attached  to  the  will.  The 
petition  then  prays  that  said  proceedings  may  be  adjudged  to 
be  null  and  void,  and  that  the  will  be  produced  by  the  clerk, 
and  be  admitted  to  probate. 

Lewis  E.  Morgan  presented  a  petition  to  the  probate  court, 
asking  leave  to  intervene  in  this  proceeding  for  his  interest 
alleging  that,  under  an  executor's  sale  heretofore  made,  he 
became  the  purchaser  of  certain  real  estate,  which  sale  was 
confirmed  by  the  court  on  the  twenty-fourth  day  of  Septem- 
ber, 1853,  pursuant  to  which  sale  he  receiyed  a  deed  and  en- 
tered into  possession  of  the  land,  and  is  now  in  poeseeeion  of 
the  same.    He  was  allowed  to  intervene. 

After  hearing  the  proofs  of  the  parties,  the  probate  court 
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made  on  order  denying -the  prayer  of  the  petition  of 
minor  children.    From  this  order,  said  petitioners  have  ap- 
pealed.' 

Whether  the  dedsion  of  the  probate  court  was  correct  or 
erraneous,  depends  upon  the  fact  whether  or  not  the  will  of  thtt 
deceased  had  been  previously  probated. 

If  the  probate  court,  in  the  proceedings  formerly  had  in  re- 
lation  to  this  will,  acquired  jurisdiction  of  a  proceeding  to  pro* 
bate  the  will  by  the  presentation  to  it  of  a  proper  petition  for 
that  purpose,  and  the  publication  of  notice  of  the  time  of  pnov- 
ing  the  will,  and  did  afterwards  in  such  proceeding  admit  th^ 
wiU  to  probate,  that  determination  was  final,  except  upon  m 
direct  proceeding  by  appeal,  or  otherwise,  to  reverse  it,  and 
cannot  be  questioned  in  any  collateral  proceeding:  Elliott  v. 
Fiend,  1  Pet  328;  Thompson  v.  Tolmie,  2  Id.  157;  Voorheea  v- 
Bank  of  U.  5.,  10  Id.  449;  Jackson  v.  Crawfords,  12  Wend.  53& 

Although  the  petition  in  this  case  contains  a  prayer  that  tha 
former  proceedings  may  be  adjudged  void,  this  is  not  a  direct 
proceeding  to  set  aside  a  probate  of  the  will.  The  object  of 
the  present  proceeding  is  to  have  the  will  admitted  to  probate 
upon  the  assumption  that  it  has  never  been  probated,  and  not 
to  set  aside  a  probate  of  the  will  for  defects  or  irregularities  in 
the  proceedings.  Whether  the  will  has  been  heretofore  pro- 
bated, is  a  question  collateral  to  the  petitioners'  right  to  haver 
it  now  probated  in  the  present  proceeding,  the  same  as  it 
would  be  if  the  heir  should  have  brought  an  action  of  eject- 
ment against  the  person  holding  under  the  executor's  sale  of 
the  real  estate.  The  plaintiff  in  such  an  action  could  not 
render  it  a  direct  proceeding  to  rovoke  the  probate  by  alleging: 
thai  the  proceedings  to  probate  the  will,  under  which  the  de- 
fendant claimed  to  hold,  wero  irregular  and  void. 

The  first  question,  then,  to  be  considered  is,  whether  a  suffi«- 
cjent  petition  for  the  probate  of  the  will  was  presented  to  the- 
court  in  the  former  proceedings.  Such  a  petition  is  not  now 
among  the  papers  on  file  in  the  probate  court.  If  it  was  pre- 
sented, it  has  been  lost,  or  destroyed,  or  abstracted.  For  the 
proof  of  such  a  petition  having  been  presented,  the  intervener 
has  resorted  to  secondary  evidence.  The  existence  and  con- 
tents of  a  record  or  other  document  to  show  the  regularity  of 
legal  proceedings  may,  if  the  original  be  lost  or  destroyed,  be^ 
shown  by  secondary  evidence,  the  same  as  in  regard  to  any^ 
other  lost  inMrument:  Jackson  v.  CuUum^  2  Blackf.  228  [1» 
Am.  Deo.  168];  Newcomb  v.  Drttmmondy  4  Leigh,  67;  Jackson 
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T.  Crawfords,  12  Wend.  533;  Ames  v.  Hay^  12  Cal.  11.  ITio 
Beoondarj  x^^oof  offered  consistB  principally  of  an  order  entered 
in  the  minutes  of  the  probate  court,  under  date  of  April  15, 
1853,  of  certain  entries  of  the  same  date  in  an  '^  account-book '' 
kept  hj  the  clerk  of  said  court,  an  afSdavit  of  the  publication 
of  a  notice  or  order,  with  a  copy  of  the  order  annexed,  and  the 
testimony  of  the  executor  named  in  the  will.  The  order  re- 
ferred to  is  in  the  following  words: — 
"In  the  matter  of  the  last  wiU  and  testament  of  Preston 

Warfield,  deceased. — Order  for  issuance  of  letters  of  special 

administration. 

^On  filing  the  will  of  deceased,  and  on  petition  of  Ivory  M. 
Blood,  it  is  ordered  by  the  court  that  letters  of  special  admin- 
istration do  issue  to  said  Blood,  on  filing  a  bond  in  the  sum  of 
fifteen  hundred  dollars;  and  it  is  further  ordered  that  notice 
be  given  to  all  persons  interested  to  come  forward  at  the  couit- 
room,  on  Saturday,  80th  of  April,  1855,  at  ten,  a.  m.,  and  show 
cause,  if  any  they  have,  why  letters  of  general  administration 
should  not  issue  to  the  said  executor." 

The  entry  in  the  account-book  is,  with  other  items,  as  fol- 
lows:— 

"Preston  Warfield,  276.    Ivory  M.  Blood,  executor. 

"1863— April  16th.— Will  and  petition  filed  for  special 
administration.  Filing  and  certificate,  8;  order,  1;  filing,  etc., 
1  60— $5  50. 

"  Dft  no.  for  pub.,  8." 

The  copy  of  notice  or  order  annexed  to  the  affidavit  of 
publication  was  as  follows: — 

"  State  of  California,  county  of  San  Francisco,  probate  court. — 
Notice  is  hereby  given  to  all  persons  interested  in  the  estate  of 
Preston  Warfield,  late  of  the  city  of  San  Francisco,  deceased, 
to  show  cause,  if  any  they  have,  on  Saturday,  the  twenty-ninth 
day  of  April,  instant,  at  ten  o'clock,  a.  m.,  at  the  court-room  of 
the  probate  court,  in  the  City  Hall,  in  the  city  of  San  Fran- 
cisco, why  the  last  will  and  testament  of  said  Warfield  should 
not  be  admitted  to  probate;  and  letters  testamentary  issued  to 
Ivory  M.  Blood,  who  is  named  in  the  said  will  as  the  executor 
thereof.  Witness:  Honorable  Alexander  Campbell,  probata 
|udge,  this  sixteenth  day  of  April,  A.  D.  1853. 

"Attest:  Jambs  B.  Wainwright,  Clerk. 

"0.  Badjet,  Deputy  Clerk. 

"Indorsed:  Filed  May  81, 1863." 
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The  witnesB  Blood  testifiee  that  he  took  the  will  to  the  pro- 
bale  oonrty  and  deposited  it  with  tl)e  clerk,  and  then  adds: 
^I  think  there  was  a  petition  for  probata  of  the  will.  Messrs. 
Borritt  and  Gorham  drew  one  up,  and  I  swore  to  it  before  the 
derk.  I  got  Messrs.  Borritt  and  Gorham,  attorneys,  to  con- 
dnci  proceedings  to  have  the  will  probated.  I  came  here  into 
ooQit  and  swore  to  this  petition.  I  think  it  was  left  here,  but 
cannot  tell  what  else  it  contained,  but  the  object  was  to  have 
the  will  probated."  Upon  cross-examination,  he  said:  ''Why 
I  think  the  petition  I  have  mentioned  was  for  probate  of  the 
will  is,  because  I  was  at  considerable  trouble  to  ascertain  the 
names,  ages,  and  residence  of  the  widow  and  heirs^  which 
Buiritt  and  Gorham  said  it  was  necessary  to  state  in  the  peti- 
tion. I  do  not  remember  about  more  than  one  petition."  The 
will  itself  is  found  in  the  probate  clerk's  office,  indorsed, 
"FUed  April  15, 1853." 

No  evidence  is  given  by  either  party  that  there  is  any  peti- 
tion on  file  in  the  probate  court  clerk's  office,  which  could  ba 
the  one  referred  to  in  the  above-mentioned  order  and  entry  in 
the  account-book. 

These  proo&  are  sufficient  to  show  that  a  petition  relating  to 
the  estate  of  the  deceased  was  presented  to  the  probate  court 
on  the  fifteenth  day  of  April,  1853;  and  we  think  they  also 
show  that  the  petition  was  for  a  probate  of  the  will  as  well  as 
tor  letters  of  special  administration.  The  executor,  Blood,  tes- 
tifies that  he  employed  a  firm  of  lawyers  "  to  conduct  proceed- 
ings to  have  the  will  probated."  They  required  him  to  furnish 
certain  information  as  to  the  names,  ages,  and  residence  of 
the  heirs,  which  was  appropriate  to  be  inserted  in  a  petition 
iar  that  purpose,  but  immaterial  in  one  for  letters  of  special 
administration.  They  prepared  a  petition,  which  he  swore  to 
before  the  clerk  of  the  probate  court.  The  will  was  filed  in 
the  probate  court  on  the  same  day  with  this  petition.  The 
l&w  (Statutes  of  1851,  449,  sees*  5,  6)  requires  the  executor  to 
present  the  wUl  to  the  probate  court,  and  requires  that  if  he 
intends  to  accept,  he  shall  present  with  the  will  a  petition 
praying  that  the  will  be  admitted  to  probate,  and  that  letters 
testamentary  be  issued  to  him.  On  the  same  day  an  order 
is  entered,  setting  forth  that  on  filing  the  will  of  deceased,  and 
on  petition  of  Ivory  M.  Blood  (who  was  the  executor  named  in 
the  will),  two  things  are  ordered:  1.  That  special  letters  issue; 
and  2.  That  notice  be  given  to  show  cause  why  letters  of  gen* 
eral  administration  should  not  issue  to  the  said  executor. 
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The  flling  of  the  will  and  the  petition  of  the  executor  are  stated 
ms  the  grounds  for  making  each  ofthese  orders.  In  effect,  the 
torder  states  that  the  petition  prayed  that  notice  be  given  to 
^how  cause  why  general  letters  of  administration  should  not 
tie  issued  to  the  executor.  But  as  we  haye  seen,  the  petition 
rfor  general  letters  is  required  to  be  presented  in  connection 
with  the  petition  for  probate  of  the  will.  Such  letters  to  the 
executor  only  issue  upon,  and  as  a  consequence  of,  the  probate 
of  the  will:  Statute  of  1851,  452,  sec.  41.  Notice  of  probating 
the  will  is  required  to  be  given  (sec.  18),  but  no  notice  it 
required  specifically  of  application  for  letters.  They  issue,  as 
above  stated,  as  the  consequence  of  the  probate  of  the  wilL 
A  notice  of  probating  the  will  involves  a  notice  that  letters 
twill  issue  upon  the  probate  to  the  executor. 

We  are  not  now  considering  what  is  the  exact  legal  effect 
or  meaning  of  this  order,  but  what  it  indicates  was  the  prayer 
of  the  petition.  That  the  clerk  who  entered  this  order  was 
snore  likely  to  have  employed  a  brief  expression,  which  ha 
^deemed  the  equivalent  of  the  prayer  of  the  petition,  rather 
than  that  the  lawyers  who  drew  the  petition  should  have 
omitted  the  prayer  for  the  principal  thing  required  by  the  law, 
and  only  inserted  the  prayer  for  the  incident,  is  in^cated  by 
the  circumstance  that  the  clerk,  in  the  title  of  this  order,  de* 
nominates  it  only  as  an  order  for  the  issuance  of  special  lettras 
of  administration,  when  the  order  itself  shows  that  it  was  also 
ibr  the  more  important  purpose  of  obtaining  general  letters. 
This  circumstance  is  also  applicable  as  explanatory  of  the 
"brief  entry  in  the  account-book:  ^' Will  and  petition  filed  for 
special  administration."  Sufficient  only  was  stated  to  identify 
the  order,  rather  than  to  show  its  whole  contents.  In  conneo- 
tion  with  this  entry,  and  of  the  same  date,  is  the  entry  ''  Dft. 
no.  for  pub."  But  no  notice  was  necessary  on  an  application 
tor  special  letters  only:  Sees.  88,  89.  There  is  then  found  in 
the  clerk's  office  of  the  probate  court  an  affidavit  of  publica* 
tion  of  a  notice  filed  on  the  thirty-first  day  of  May,  1858. 
The  notice  is  dated  the  next  day  aifter  the  filing  of  the  peti- 
lion,  and  the  entering  of  said  order  for  publication;  and  the 
notice  requires  cause  to  be  shown  at  the  same  time  and  place 
specified  in  that  order;  and  the  cause  to  be  shown  is,  '^  why 
the  last  will  and  testament  of  said  Warfield  should  not  be 
Admitted  to  probate,  and  letters  testamentary  issue  to  Ivory 
M.  Blood,  who  is  named  in  the  said  will  as  the  executof 
thereof."    This  is  evidently  a  copy  of  the  notice  specified  id 
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the  order,  and  referred  to  in  the  abbreviated  entry  in  the  ao* 
eonnt-book,  and  being  foond  filed  in  proceedings  in  the  case, 
may  be  properly  considered  as  secondary  evidence  in  deter- 
mining the  character  of  the  petition  which  was  filed.  It  was 
a  notice  of  the  probate  of  the  will  issued  upon  the  filing  of 
the  willy  and  a  petition  of  the  executor  in  the  probate  court 
CoQBidering  what  the  law  required  an  executor  to  do  upon 
presenting  a  will  to  the  probate  court,  that  the  executor  em- 
ployed lawyers  (who  should  be  presumed  to  know  the  law)  to 
conduct  proceedings  to  have  the  will  probated,  and  the  fore^ 
going  evidence  of  what  was  done,  we  think  it  was  proved  that 
the  petition  filed  on  the  fifteenth  day  of  April,  1858,  was  for 
probate  of  the  will,  and  for  general  letters  of  administration, 
as  weU  as  for  letters  of  special  administration. 

It  was  proved  that  of  the  lawyers  who  drew  the  petition, 
and  who  aro  the  only  persons  who  would  be  likely  to  re« 
member  accurately  its  contents,  one  is  dead  and  the  other 
out  of  the  state.  Under  these  circumstances,  when  it  is 
oooflidered  that  it  was  proved  that  it  was  the  object  of  the 
petition  to  procure  the  probate  of  the  will,  that  the  testator 
was  dead  when  the  petition  was  presented,  and  that  he  re- 
sided in  the  county  of  San  Francisco  at  the  time  of  his  death, 
and  that  the  petition  was  drawn  by  lawyers  whose  business  it 
was  to  prepare  such  papers  and  to  know  what  they  should 
contain,  and  that  the  petition  was  presented  to  the  court, 
which  was  authorised  to  take  jurisdiction  of  the  matter  in 
case  the  existing  facts  were  stated,  and  that  the  court  did 
take  such  jurisdiction,  and  take  proof  of  the  execution  of  the 
will  and  issue  letters  testamentary,  and  order  and  approve  the 
sale  of  real  estate  by  the  executor,  we  think  it  should  be  pre- 
sumed after  the  lapse  of  eight  years,  in  behalf  of  the  regu- 
larity of  the  proceedings  and  on  the  facts  proved,  that  the 
petition  contained  a  statement  of  the  necessary  jurisdictional 
&ct8:  P<mten  v.  RassMej  6  CaL  467;  Collier  v.  CorbeU^  16  Id. 
183. 

Upon  the  filing  of  the  petition,  the  order  above  mentioned  was 
entered,  that  notice  be  given  to  all  persons  interested  to  show 
cause  why  letters  of  general  administration  should  not  issue. 
The  notice  published  was  to  show  cause  why  the  will  should 
not  be  admitted  to  probate.  To  have  been  strictly  in  form, 
the  wder  should  have  fixed  a  time  for  the  probate,  and  di- 
rected notice  of  that  time  to  be  published,  and  the  notice  pub- 
Bsbed  should  have  been  of  the  time  fixed  for  probating  the 
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will.  But  the  order  and  notice  in  the  form  in  which  they 
appeax  were  substantially  equivalent  to  the  order  and  notice 
prescribed  by  the  statute.  A  notice  was  given,  in  effect,  to  all 
parties  interested  of  the  time  and  place  of  probating  the  wilL 
It  does  not  appear  that  the  will  was  probated  on  the  day 
specified  in  the  notice,  nor  that  the  probating  was  adjourned 
from  that  day  to  the  day  when  it  was  in  iBLCi  done.  But  this 
was  at  most  an  irregularity,  occurring  after  jurisdiction  had 
been  acquired,  and  could  only  be  objected  to  on  a  direct  pro- 
ceeding to  set  aside  the  probate. 

It  might,  perhaps,  be  claimed  that  the  presentation  of  the 
will  to  the  probate  court,  with  a  proper  petition  lor  the  probate, 
was  Buf&cient  to  give  jurisdiction,  and  that  thus  all  informali- 
ties and  irregularities  in  fixing  the  time  of  probate,  and  in 
giving  notice  thereof,  would  fall  within  the  class  of  subsequent 
errors,  which  might  render  the  proceedings  voidable,  but  not 
void.  This  point,  however,  we  do  not  find  it  necessary  to  de- 
cide. 

Having  concluded  that  the  probate  court  acquired  jurisdic- 
tion of  the  proceedings  by  the  presentation  to  it  of  a  proper 
petition  for  the  probate  of  the  will,  and  by  publication  of 
notice  of  the  time  fixed  therefor,  the  next  inquiry  is,  whether 
the  will  was  in  fact  probated.  It  is  objected  that  there  is  no 
judgment  or  decree,  or  its  equivalent,  of  the  probate.  There 
is  no  provision  in  the  statute  which  requires  or  contemplates 
that  a  formal  judgment  or  decree  that  the  will  is  admitted  to 
probate,  or  is  proved,  should  be  entered.  But  section  24  re- 
quires that  if  the  court  be  satisfied  upon  the  proof  taken  that 
the  will  was  duly  executed,  a  certificate  of  the  proof  signed  by 
the  probate  judge,  and  attested  by  the  seal  of  the  court,  shall 
be  attached  to  the  will;  and  by  section  25,  the  will  and  cer- 
tificate of  proof,  together  with  the  testimony  which  has  been 
taken,  are  required  to  be  filed  and  recorded.  The  certificate 
required  by  section  24  was  not  made.  Was  it  indispensable 
to  render  the  proceedings  a  probate  of  the  will?  The  actual 
probating  of  the  will  consists  in  taking  the  testimony  of  the 
witnesses  to  its  due  execution,  and  by  sections  23  and  25,  that 
testimony  is  required  to  be  reduced  to  writing  and  signed  by 
the  witnesses,  and  filed  and  recorded  with  the  will  and  cer-, 
tificate.  The  expression  "a  certificate  of  the  proof^"  as  used 
in  section  24,  is  ambiguous.  It  is  not  necessarily  a  certificate 
that  the  will  was  duly  proved,  but  might  be  considered  only 
a  certificate  of  what  proofs  were  taken.    Still,  it  is  not  to  be 
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midey  uxileas  the  court  is  satisfied  that  the  will  was  duly  eze* 
coted,  and  its  absence  tmexplainedy  and  especially  if  no  sub- 
seqnfint  proceedings  were  taken  in  the  case,  as  upon  a  probated 
will,  might  properly  be  considered  as  showing  that,  in  the  judg- 
ment of  the  probate  court,  the  testimony  did  not  prove  the  due 
execution  of  the  will.  The  testimony  taken,  and  which  was 
reduced  to  writing,  and  signed  by  the  witnesses,  and  filed  in 
the  probate  court  clerk's  office,  was  the  proper  proof,  and 
sufiident  to  prove  the  due  execution  of  the  will.  On  the  same 
day  it  was  taken,  an  order  was  entered  that  letters  testamen- 
ta^  issue,  which  order  begins  with  this  statement:  "And  now, 
on  this  day.  Ivory  M.  Blood  comes  into  court,  and  on  the  tes- 
timony of  L.  L.  Barrett  and  J.  J.  Lathrop,  proves  the  execu- 
tion of  the  will  of  deceased  as  now  of  record.''  This  is  a 
judgment  entered  in  the  minutes  of  the  court  that  the  will  is 
proved.  Although  not  a  formal  and  separate  judgment  of  this 
one  tsLCtj  but  stated  p^liminarily  to  the  order  that  letters  issue, 
yet  it  is  not  in  the  form  of  a  mere  recital  of  what  had  been 
done,  but  is  a  direct  statement  that  the  executor  now  proves 
the  execution  of  the  will.  On  the  same  day,  letters  testa- 
iDentary  were  issued  under  the  seal  of  the  court,  by  which, 
after  reciting  in  the  usual  form  of  a  recital  that  the  ''will  hav- 
ing been  proved  and  recorded  in  the  probate  court,"  etc..  Ivory 
M.  Blood  is  appointed  executor. 

These  facts  abundantly  show  the  understanding  of  the 
ooort  that  the  will  was  probated.  It  also  appeared  fix>m  an 
examination  of  the  ''book  of  wills"  kept  in  the  probate  court, 
that  from  the  organization  of  the  court  in  1850  to  February 
19,  1855,  seventy-eight  wills  were  therein  recorded,  to  none 
of  which  was  any  certificate  of  proof  attached,  and  that  no 
such  certificate  was  found  attached  to  any  will  before  the  date 
of  May  21, 1855.  This  is  clear  proof  that  it  was  the  under- 
standing of  the  judges  of  the  probate  court  at  the  time  the 
IROof  of  the  execution  of  this  will  was  taken,  that  such  a  cer- 
tificate was  not  essential  to  a  probate  of  a  will.  In  the  case 
of  Hatard  v.  Martin^  2  Vt  77,  in  deciding  as  to  the  validity 
of  a  sale  of  real  estate  by  an  administration  which  was  not 
ordered  by  the  Burrc>gate  court,  the  judge  says:  ''The  statute 
ii  so  vague  in  its  requisitions,  were  I  sure  there  was  a  general 
onderstanding  in  the  probate  courts  at  that  period  that  no 
such  matters  should  exist  or  should  appear  of  record,  but  that 
the  administrator  might  deed  without  an  order,  I  would  not 
.  at  this  late  day  decide  the  titles  void  that  were  acquired  under 
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Tiews  of  this  kind  entertaiDed  by  thoee  who  then  adminiBtered 
the  laws,  and  for  which  titles  a  full  and  bona  fide  consideration 
was  paid."  To  decide  that  the  want  of  the  certificate  in  this 
case  was  a  fatal  defect  in  the  evidence  of  the  {xrobate  of  the 
will,  would  in  effect  declare  void  the  probate  of  eveiy  will 
made  in  the  county  of  San  Francisco  during  the  period  of  five 
years  firom  the  establishment  of  the  probate  court.  We  do 
not  think  we  are  required  by  the  facts  of  this  case  or  author- 
ised so  to  decide.  Courts  feel  themselves  constrained  to  ujh 
hold,  where  it  is  possible,  contemporaneous  interpretation  of 
statutes,  under  which  interpretation  rights  of  property  have 
for  many  years  been  acquired:  Panattd  v.  JoneSy  1  Cal.  448, 
and  cases  cited  at  499;  Rogers  v.  Ooodwifij  2  Mass.  475;  see 
also  Stuart  v.  Laird^  1  Cranch,  299. 

Our  conclusion  is,  that  the  evidence  shows  that  the  will 
in  question  was  duly  probated  before  the  institution  of  the 
present  proceedings. 

Various  objections  and  exceptions  were  taken  by  the  appel- 
lants to  the  admissibility  of  evidence,  but  they  related  mostly 
to  the  proof  of  facts  bearing  upon  the  regularity  of  proceed- 
ings subsequent  to  the  presentation  of  the  petition,  and  were 
immaterial  in  this  collateral  proceeding.  The  other  proofe  bear- 
ing upon  the  presentation  and  character  of  the  petition,  to  which 
objections  were  taken,  were  admissible  as  secondary  evidence. 

The  order  appealed  firom  is  affirmed. 

Cope,  J.,  concurred. 

JuBDDicnoir  or  ORFHAira'  CknjBT:  See  Bnifder^*  Appeal^  78  An.  Deo.  S7% 

and  caaes  ooUeeied  in  note  374. 

JiriUBDicnoif  or  Ck>URTs  or  Probate:  See  Overmen  qf  Poor  y.  OyUffer^  77 
Am.  Dea  266;  KimbaJU  y.  FUk,  76  Id.  213,  and  caaea  ooUected  in  note  219; 
Olney  v.  AfigeU,  73  Id.  62;  lAUh  y.  BMweU,  Id.  242;  McWilUe  y.  Van 
Vaeier,  72 Id.  127;  HaynuY,  Meek$,  70  Id.  703^  and  oaaea  collected  in  note 
700. 

Dsoisioif s  OT  Pkobatb  Court  wiTHnr  in  JuBisDiOTioir  abs  Ckutounavm 
ontil  reyened:  Merrill  y.  Harris,  67  Am.  Deo.  360;  BaU^  y.  Diiworih,  48  Id. 
760;  Driffg9  r.  AbboO,  66  Id.  214. 

R100RD8  or  Probatb  (jOukt  xjtov  All  Mattkbs  Riquirbd  to  bb  Rb- 
OORDBD,  and  within  ita  jnriadiction,  are  eyidenoe  of  the  mattera  to  which  thej 
rebte:  Remkk  y.  BuUerJUld,  64  Am.  Dea  316. 

CoNTBMFORAirBons  GoNflTBUcnoN  ov  Statotbs:  See  Brttee  y.  Sdutifitr^  40 
Am.  Dec  447;  Cftemttf  y.  Sham,  47  Id.  387. 

Thb  PBCf  ciPAL  GASB  IS  ciTEP  and  approyed  to  the  first  point  stated  in  the 
tifHabm,  in  Rogers  y.  King,  22  CaL  73;  and  ia  distinguished  in  Towmtemd  y. 
Tallani,  33  Id.  63;  the  latter  case  holding  that,  H  the  probate  record  is  foil, 
there  is  no  room  left  for  presuming  that  anything  more  waa  done  than  whs;! 
the  record  racitea;  nor  anything  less,  nor  sDythiug  diiferent. 
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McLabbn  v.  Hxttohinson. 

[22  CaUVOENIA,  1S7.1 

BT  Vsnyn  07  LAin>  to  Pat  Debt  of  V  htdob,  ab  Past 
ip  m  nor  WRHZH  Statdtb  of  Fraum^  and  Uie  person 
to  wbom  pnjBMDt  it  to  bo  made  may  manitain  an  action  npon  soeh 


OF  O  MAT,  xnmma,  Gaufobhia  Pbacticb  Act,  Maintaik  Acnoif 
n  Owv  Namb  againit  A,  where  A  owea  B;  and  the  two  agree  that  the 
daim  ahall  be  paid  to  O. 

Appbal  from  the  tenth  judicial  district  Theopinion  Btatea 
the  case. 

O.  N.  Sweetyj  far  the  appellant 
Bewe  and  De  Long^  for  the  respondent 

By  Court  Cbockeb,  J.  George  H.  Beach  was  indebted  to 
the  plaintiff  and  several  other  persons  for  work  and  labor 
done  on  the  New  England  Farm.  Beach' sold  the  £Etrm  and 
other  property  thereon  to  the  defendant,  and  as  a  part  of  the 
price  the  defendant  agreed  in  writing  with  Beach  to  pay  the 
plaintiff  and  the  other  laborers  the  debts  dne  to  them.  Imme- 
diately aiier,  the  plaintiff  and  the  other  laborers  agreed  with 
defendant  to  release  Beach  from  the  debts,  and  to  look  to  him 
akme  far  their  payment  The  other  laborers  assigned  their 
claims  to  the  plaintiff,  and  he  brought  this  action  to  enforce 
the  contract  The  case  was  tried  by  the  court,  who  found  in 
fiiTor  of  the  plaintiff,  and  judgment  was  rendered  accordingly, 
from  which,  and  an  order  refusing  a  new  trial,  the  defendant 
appeals. 

This  action  has  been  already  before  this  court  upon  the 
pleadings,  and  will  be  found  reported  in  18  Cal.  80  [McLaren 
T.  Hutchinwn'] .  Upon  the  return  of  the  case  to  the  court  below, 
the  pleadings  were  amended,  and  the  point  upon  which  the 
farmer  decision  was  founded  is  not  now  in  the  case. 

It  is  now  objected  that  the  court  erred  in  finding  that  the 
plaintiff  and  his  assignors  '^  agreed  "  with  the  defendant  to 
look  to  him  for  the  payment  of  their  debts;  and  the  counsel 
far  the  appellant  sets  fortii  what  he  understands  to  be  facts 
from  the  evidence  on  this  point;  that  is,  that  the  defendant,  in 
ttie  absence  of  Beach,  stated  to  the  plaintiff  and  his  assignors 
thai  **  he  had  purchased  Beach's  property,  and  had  agreed 
with  Beach  to  pay  their  claims,  and  stated  to  them  that  he 
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was  to  pay  them,  and  that  such  claimantB  then  stated  to 
defendant  their  willingness  to  look  to  him."  The  facts,  as 
thus  stated  by  the  counsel,  amount  substantially  to  an  agree- 
ment between  these  parties  and  the  defendant,  as  found  by  the 
oourt.  But  even  if  they  differed  materially,  it  is  the  finding 
of  the  oourt  that  is  to  govern,  unless  clearly  unsupported  by 
evidence,  which  is  not  claimed  in  this  case. 

The  next  question  raised  by  the  appellant  is,  that  the  de- 
fendant is  not  liable  to  the  plaintiff;  that  his  only  liability  is 
to  Beach,  upon  his  written  contract;  and  that  the  agreement 
with  the  plaintiff  and  his  assignors,  not  being  in  writing,  is 
void  under  the  statute  of  frauds.  The  defendant  being  in- 
debted to  Beach  for  the  purchase-money  of  certain  property, 
and  Beach  being  indebted  to  the  plaintiff  and  his  assignors, 
the  two  mutually  agree  that  the  defendant  shall  pay  these 
debts  of  Beach,  and  this  is  assented  to  by  these  creditors  of 
Beach.  Here  is  a  mutual  agreement  by  the  parties  interested, 
and  it  can  make  no  difference  that  this  mutual  agreement  was 
not  perfected  at  the  same  moment  of  time,  or  that  all  were  not 
present  at  the  time  of  its  completion.  Beach  and  the  defend- 
ant assented  to  it  when  the  agreement  was  signed  and  deliv- 
ered, and  the  creditors  afterwards  assented,  when  informed  of 
the  agreement  by  the  defendant.  Their  assent  to  the  agree- 
ment gave  them  a  right  of  action  against  the  defendant,  and 
the  case  is  not  within  the  statute  of  frauds;  Farley  v.  Cleveland^ 
4  Cow.  432  [15  Am.  Dec.  387];  TaOoehy.Harnay  3  Term  Rep. 
174;  Wilaon  v.  Couplandy  6  Bam.  &  Aid.  228;  HeaUm  v.  Arir 
gier,  7  N.  H.  897  [28  Am.  Dec.  353] ;  Gold  v.  PhiUips,  10  Johns. 
412;  Olrnstead  v.  Qreerdy,  18  Id.  12. 

One  branch  of  the  rule  upon  this  subject  is  very  clearly 
laid  down  in  Farley  v.  Cleveland^  supra^  in  these  words:  '^  In 
all  these  cases  founded  upon  a  new  and  original  consideration 
of  benefit  to  the  defendant  or  harm  to  the  plaintiff,  moving  to 
the  party  making  the  promise,  either  from  the  plaintiff  or  the 
original  debtor,  the  subsisting  liability  of  the  debtor  is  no  ob- 
jection to  the  recovery." 

It  is  also  insisted  that  the  plaintiff  cannot  recover  upon  the 
claims  assigned  to  him  by  the  other  parties.  This  is  not  a 
valid  objection.  Our  practice  act  clearly  authorizes  the  as- 
signment of  things  in  action,  such  as  accounts  and  unliqui- 
dated demands  arising  out  of  contract;  and  the  mere  fact  that 
the  liability  on  the  original  contract  has  been  transferred  from 
Beach  to  the  defendant,  can  make  no  diflference  in  the  right  to 


ApfO,  1863.]  Dodos  v.  Wallbt.  CI 

•asigii,  or  the  ii{^t  of  fhe  aasignee  to  mafatafa  the  aotfon  in 
his  own  name. 
The  judgment  is  afBrmed. 

CoPB,  C.  J.,  and  Nobton,  J.,  ooneuned. 

Whih  AoBinaDiT  to  Pat  Deft  or  AiroTHnt  d  not  wmm  SrATim 
m  Teavss:  See  Jimm t.  ETarde&iiff  S8  An.  Bee.  IBO;  Ttmdalr,  TotKkbar% 
«  Id.  07;  Barker  t.  Bmdtiin,  48  Id.  7»;  WaUaee  y.  Wcrikam,  67  Id.  197, 
i;  Bpoomer  t.  Dihm,  63  Id.  414. 


Dodge  v.  Wallet. 

[B  CAUrOENIA,  mi 

Dbd8  Aam  TO  bb  OmmaniD  Most  Stbon«lt  AQAixwr  OajjitOB»  wh«i 
tfiere  ia  any  naoertaiiity  or  ambiguity  in  the  terma  thereoL 

Dvrr  OT  Sbxbdv  17HI>xr  SxxounoN  u  to  levy  upon  and  tell  all  the  righti 
title^  and  interest  of  the  debtor  in  the  property;  and  the  fact  that  the 
officer,  throQ^  ignorance  or  miatake,  failed  to  aet  forth  fnlly  and  cor- 
reetly  the  nature  of  anoh  intereat»  will  not  prejndioe  the  pnrohaaer'a  titia 


Bkbal  nr  Qaaxn^B  Dnno  to  PuBOEUflKB  at  Exboution  Sali,  deacrib- 
iog  the  property  aa  "  being  a  leaaehold  unexpired,*'  doea  not  operate  aa 
a  limitation  of  preceding  general  terma  of  deacription  aa  '*  all  the  ri^t^ 
tiUe,  and  intereat  of  "  the  execution  debtor. 

GkAHTOB  or  Lahb  it  Died  or  Wabrantt  ib  EarroprxD^  in  an  action 
afpynat  him  to  recover  the  land  brought  by  a  purchaaer  thereof  at  a  sale 
under  execution  against  the  grantee,  from  aaaerting  any  title  to  the 
premiaea,  nor  can  he  avail  himself  of  any  defect  in  the  deacription  of  the 
property  in  the  Bheriff*a  deed  to  the  plaintift 

GmAXTOB  WITH  CovmAMTS  or  WaIULARTT  IB  MOT  BkTITLSD  to  NonCB  TO 

Quit,  or  demand  of  poaaeaaion,  before  the  commencement  of  an  action 
of  ejectment  against  him  by  the  grantee,  or  thoae  claiming  under  the 
latter. 

Appeal  firom  fhe  fourth  judicial  district  The  opinion  states 
the  facts. 

Jf.  S.  Chau^  for  the  appellant 

Tkonuii  A.  Broumj  for  the  respondent 

By  Court,  CaocireR,  J.  This  is  an  action  to  reoorer  the 
possession  of  a  tract  of  land  in  Contra  Costa  County.  The 
plaintiff  recovered  judgment,  from  which  the  defendants  appeal. 
The  plaintiff  claims  title  through  a  deed  from  the  sheriff  of 
said  county  to  Terry  and  Perley,  in  which  the  property  con- 
veyed is  described  as  follows:  '^AU  the  right,  title,  and  interest 
of  said  Daniel  S.  Clark,  against  whom  the  said  writs  of  ezecu- 
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lion  were  issaed  as  aforesaid,  of,  in,  and  to  the  following  do- 
Bcribed  property,  to  wit;  That  certain  tract  and  parcel  of  land, 
and  premises  known  as  the  '  Bnll  Head  Rancho,'  lying  and 
being  situate  in  Contra  Costa  County  of  said  state,  and  being 
a  leasehold  unexpired,  originally  granted  by  the  heirs  of  Wil- 
liam Welch,  deceased,  and  others,  to  John  B.  Steinberger,  and 
from  said  Steinberger,  by  succession  of  title,  to  said  Clark,  and 
at  the  date  of  said  levy  of  said  writs  in  the  possession  of  John 
F.  8.  Smith,  reversional  to  said  Clark,  as  per  a  certain  contract 
and  agreement  on  record  in  the  recorder's  office  of  said  last- 
named  county,  in  Book  of  Deeds,  volume  8,  pages  208,  209,  — 
reference  thereto  being  given  for  particulars,  and  also  to  the 
said  original  conveyance  of  lease  to  the  said  Steinberger."  It 
appears  that  long  before  the  rendition  of  the  judgments  and 
the  executions  thereon  against  Clark,  under  which  this  prc^ 
erty  was  sold,  Walley,  who  is  the  sole  appellant,  conveyed  the 
same  property  to  Clark.  Terry  and  Perley  conveyed  to  the 
plaintiff.  Clark  was  originally  a  party  defendant,  but  he  died 
during  the  pendency  of  the  action.  Carr,  his  executor,  was 
made  defendant  in  his  stead,  and  by  stipulation  between  the 
plaintiff  and  Carr,  the  separate  answer  of  Clark  was  withdrawn, 
and  judgment  allowed  to  be  entered  against  him,  leaving 
Walley  the  sole  defendant. 

The  principal  point  in  the  case  is  the  construction  of  the 
sheriff's  deed  to  Terry  and  Perley,  Walley  claiming  that  it 
only  conveyed  the  unexpired  leasehold  interest  under  the 
lease  to  Steinberger;  that  that  interest  had  expired,  and  there- 
fore the  plaintiff  had  no  title  or  right  to  the  possession.  On 
the  contrary,  the  plaintiff  contends  that  the  sheriff's  deed  con- 
veyed all  the  right,  title,  and  interest  of  Clark  in  the  land,  and 
that  thus  whatever  interest  Clark  may  have  held  under  the 
lease,  as  well  as  under  the  deed  from  Walley,  all  passed  to 
the  grantees  in  that  deed,  and  afterwards  from  them  to  him. 
We  think  this  is  the  proper  construction  of  the  deed.  It  dis- 
tinctley  conveys  '^  all  the  right,  title,  and  interest  of  the  said 
Daniel  S.  Clark "  in  and  to  the  ranch.  If  it  stopped  here, 
there  could  be  no  room  for  doubt  as  to  its  meaning.  To  this 
point  it  clearly  conveys  all  the  interest  of  Clark  in  the  prop- 
erty, which  would  carry  the  interest  he  acquired  from  Walley 
and  every  other  person.  The  latter  part  of  the  description, 
where  it  says,  '*  being  a  leasehold  unexpired,"  etc.,  are  not 
words  limiting  the  extent  of  the  previous  terms  of  conveyance, 
or  excepting  out  any  interest  conveyed  by  the  previous  terms; 
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bat  merely  a  statement  of  the  officer  and  grantor  of  what  he 
sappoeed  €r  understood  was  the  nature  and  character  of  the 
mterest  of  Clark.  He  uses  no  terms  limiting  or  confining  his 
conYeyance  to  snch  anezpired  leasehdd  interest  If  he  had 
Qsed  such  terms,  it  would  have  presented  a  case  of  greater 
difficulty,  but  in  the  absence  of  language  qualifying  or  limit- 
ing the  general  terms  conveying  all  his  interest,  we  would  not 
be  justified  in  restricting  the  conveyance  as  contended  for  by 
the  appellanl  Deeds  are  always  to  be  construed  most  strongly 
against  the  grantor,  when  there  is  any  ambiguity  or  uncer- 
tainty. In  this  case,  it  was  the  duty  of  the  sheriff,  under  the 
law,  to  levy  upon  and  sell  all  the  rights  title,  and  interest  of 
the  debtor,  Clark,  in  the  property,  and  he  seems  to  have  per- 
formed his  duty;  and  the  mere  fact  that  the  sheriff,  in  attempt- 
ing to  describe  the  nature  of  that  interest,  fiiiled,  through 
ignorance  or  mistake,  to  set  forth  fully  all  the  interest  he  had, 
cannot  prejudice  the  rights  of  the  purchaser  who  purchased 
all  that  interest.  It  is  doubtful,  too,  whether  Walley  can 
avail  himself  of  any  objection  of  this  kind,  and  whether  any 
person  but  Clark,  or  his  successor  in  interest,  could  do  so. 
Walley  had  conveyed  the  property  to  Clark,  and  as  against 
dark  and  all  claiming  under  him,  he  is  eeUapped  by  his  deed 
from  asserting  any  title.  Clark,  by  his  will,  conveyed  all  his 
property,  both  real  and  personal,  to  Carr,  his  executor,  who 
appeared  and  filed  the  following  stipulation:  ''I  hereby  with- 
draw the  separate  answer  of  D.  S.  Clark  in  the  above-entitled 
snit^  and  as  testamentary  heir  of  said  Clark,  agree  to  the  plain- 
tiff's taking  judgment".  So  that  Carr,  the  devisee  of  Clark,  is 
also  estopped  from  making  the  objection. 

The  respondent  also  daims  that  he  was  a  tenant  at  will  of 
the  premises,  and  was  entitled  to  demand  of  possession  and 
notice  to  quit  He  asserts  nothing  of  the  kind  in  his  answer; 
but  on  the  contrary,  denies  the  plaintiff's  title.  Besides,  he 
conveyed  all  his  title  to  the  property  by  warranty  deed  to 
dark.  Under  these  circumstances,  he  was  not  entitled  to  any 
notice  to  quit»  nor  was  any  demand  of  the  possession  necessary 
befcm  suit:  KUbwm  v.  RiUhiej  2  CaL  145  [56  Am.  Deo.  826]; 
8mUh  V.  Ogg  Shaw,  16  Id.  88. 

The  judgment  is  affirmed. 

CoPK,  C.  J.,  concurred. 

Dkim  to  bs  Cohsthusd  Most  SnunroLT  AOAmsr  OBimoas  Bmid  v. 
l^Mfa^  43  Am.  Dm.  821;  CH^qf  AUm  w.  jmmiB  Tmmp.  €fo..Sl2  Id.  4T9. 
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PuwHAim  AT  BnounoN  8aui  Rnnre  wor  ^Fnui  upon  {ndgnsnt^  ezwn- 
tbaHfleTy,  mK  u&ddeed:  Ckmdw.  iR Dorado Cbi,  73  Am. Deo. 086^ tnd note 

Defbrbaut  in  Exsocttki^  is  not  Estofpxd  ibom  Dentino  Suibutv^ 
Died,  where  it  is  made  to  one  irho  was  neither  a  pnrchaaer  at  the  aalo,  nor 
biB  assignee,  devisee,  or  heir:  Latidrttm  ▼.  Jffatdier,  70  Am.  Dec.  237. 

TiTLl  or  PUBCHASBB  JkT  EZBCOTION  SaLXOT  LaHB  OoNSISTB  19  AB80!Lim 

BiOKr  to  a  ooayeyaaoe  from  the  proper  ofltoer,  which  shall  wt  in  him  all 
the  lights  titles  and  interest  of  the  judgment  debtor  at  the  time  of  the  levy: 
Wldppie  ▼.  Farrar,  64  Am.  Deo.  99. 

Thk  principal  oasb  is  oitkd  to  the  point  that  in  an  action  to  recover  the 
possession  of  land,  the  sheriff's  deed  of  the  land,  ezeoated  in  fulfillment  of 
the  sale  thereof  under  execntion,  not  only  proves  thb  sale,  hnt  also  estops  tte 
defendant  from  controverting  the  title  aoqoired  by  the  deed  in  JUood  v.  Llgki^ 
88  CaL  668;  Xoe  AngeU$  County  Bmk  v.  Jia^nar,  61  Id.  147;  and  is  oitad 
in  support  ci  the  same  principle  of  estoppel  in  Seqfim»  v.  €hwidaiqfp  12  Kea. 
478. 


WiLKINS   V.   SxiDaBB. 

[n  OAUTOttVXA,  MLj 

OoMPLAiNT  IN  Action  to  Rboovui  vob  PRonssiONAL  Sisvion  n  8innrt- 
dSNiv  which  avers,  in  substance^  that  defendant  was  at  a  certain  time 
indebted  to  the  plaintiff  in  a  certain  sum  for  such  services,  rendered  at 
the  special  instance  and  request  of  the  former,  without  setting  out  in 
terms  the  value  of  the  services,  or  that  the  defendant  promised  to  pay. 

Fbomisn  to  Pat  is  Mxbs  Conclusion  op  Law,  and  need  not  be  alleged 
under  the  code  system  of  pleadings  which  requires  only  fBiatm  to  be 
stated. 

Pabtt  to  Suit  is  not  Bound  bt,  ob  Hxld  to  Abmit  as  Tbui,  every 
statement  made  by  his  witnesses  during  the  trial  of  a  cause,  because  he 
does  not  deny  or  contradict  them  at  the  time. 

PnSON    IS    NOT  ArWECTED  BT  CONVXBSATIONB  OB   DULABATlOin  MaSB  IN 

HIS  Pbxssnce,  unless  made  to  him  in  such  a  manner  as  reqnireo  him  to 
deny  or  by  his  acquiescence  to  admit  them. 
Admissions  op  Fact  by  Counsel  in  One  Suit,  are  not  adndanble  in  evi- 
dence against  the  client  in  another  suit. 

DOCTBINB  OP  AOQUnSOKNOB   DOBS    NOT  AfFLT  TO  PBOOBBDINOB  ON    TbIALS 

OP  CoNTBOVEBSiES,  becauso  it  is  not  the  right  or  duty  of  a  party  to  in- 
terrupt the  order  of  proceedings  by  denials  or  contradictions,  and  his 
silence  cannot,  therefore,  under  such  ciroumstanoes,  be  deemed  an  ad- 
mission. 
Pkotcsion  op  Caldobnia  PBAonoB  Act,  Sicmm  422,  ALLOwnra  Pabtt  to 
Action  to  bb  Examinbd  as  witness  on  own  behalf,  construed. 

Appeal  from  the  fourteenth  judicial  distriot.    The  fiurts 
aie  stated  in  the  opinion. 

John  Oarber,  for  the  appellant. 

/.  O.  Ooodwin  and  Tfumiaa  P.  Hawley^  for  the  reepomdent. 
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By  CSourt,  Crockxb,  J.  This  action  was^aommenced  by  one 
McDaniel  against  the  defendant  to  recover  a  demand  for  Ber- 
vices  as  a  surgeon  aild  physician.  The  complaint  avers  that 
the  plaintiff  McDaniel  is  a  physician  and  surgeon,  and  was 
employed  by  the  defendant  to  perform  services  for  him  as  such, 
which  he  did  at  the  special  instance  and  request  of  the  defend- 
ant, and  the  nature  of  the  services  performed  are  then  de- 
scribed; that  for  such  services  defendant  is  justly  indebted  to 
him  in  the  sum  of  92,855  over  and  above  all  payments;  that 
plaintiff  has  demanded  payment  from  the  defendant,  but  he 
has  refused  to  pay  the  same.  The  complaint  also  avers  that 
defendant  is  indebted  upon  a  promissory  note,  which  is  set  out. 
When  the  case  was  called  for  trial,  on  motion  of  the  counsel 
for  the  plaintiff,  the  name  of  Wilkins,  the  assignee  of  McDaniel, 
was  substituted  as  plaintiff.  The  plaintiff  recovered  judgment; 
defendant  moved  for  a  new  trial,  which  was  denied,  and  he 
appeals. 

The  first  error  assigned  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because  that 
portion  of  the  complaint  which  sets  forth  the  claim  for  profes- 
BMHial  services  does  not  aver  any  promise  to  pay,  or  that  the 
services  were  of  any  value.  We  think  the  complaint  in  this 
respect  sufficient.  It  follows,  substantially,  the  form  of  a  count 
in  debt,  under  the  old  system  of  pleadings.  By  transposing 
the  averments,  it  can  then  be  read  in  this  way:  That  the  de- 
fendant was  at  a  certain  time  indebted  to  the  plaintiff  in  a 
certain  sum  for  professional  services  rendered  by  plaintiff  at 
the  special  instance  and  request  of  the  defendant.  The  promise 
to  pay,  alleged  in  the  common  counts  in  assumpsit,  was  a  mere 
conclusion  of  law  from  the  facts  stated,  and  as  the  new  code 
only  requires  the  facts  to  be  stated,  they  are  sufficient  without 
setting  forth  the  conclusions  of  law  arising  from  those  facts. 
But  even  if  the  complaint  was  in  this  respect  defective,  it  is 
too  late  to  make  the  objection  after  verdict.  It  should  be  made 
by  demurrer:  Ritchie  v-  DaviSj  5  Cal.  453;  Sutter  v.  Cox,  6  Id. 
415;  Garcia  v.  Satrustegui,  4  Id.  244. 

At  the  trial,  the  plaintiff  Wilkins  introduced  McDaniel  as  a 
witness  under  notice  given  as  prescribed  by  the  amendment  of 
1861,  to  section  422  of  the  practice  act,  to  which  defendant  ob- 
jected; and  this  is  also  assigned  as  error.  The  demand  sued 
fior  was  unliquidated  and  in  the  nature  of  an  account.  The 
witness  was  the  assignor  thereof,  and  was  introduced  on  behalf 
of  the  plaintiff.    Section  4  of  the  practice  act  expressly  pro- 

Ah.  Vwc  Vol.  LXXXm— A 


66  WiLKiNS  V.  Sttdger.  [CaL 

hibitfl  such  an  aanigpor  from  being  a  witness.  We  find  nothing 
in  section  422,  as  amended,  which  alters  or  repeals  this  express 
and  positive  prohibition.  Section  4  does  not  prohibit  all 
assignors  of  contracts  from  being  examined  as  witnesses.  It 
wai  held  by  this  court,  in  Oliver  v.  Walsh^  6  Cal.  456,  that  the 
terms  ^' thing  in  an  action  not  arising  out  of  contract,"  were  to 
be  construed  to  mean  not  arising  out  of  express  contract.  Fol- 
lowing that  construction,  assignors  of  things  in  action  arising 
out  of  express  contracts,  not  being  mere  accounts,  or  unliqui- 
dated demands,  may  be  witnesses  on  behalf  of  the  plaintiff 
under  section  4.  And  where  the  said  amendment  of  section 
422  refers  to  an  ^'  assignor  in  a  thing  in  action  or  contract," 
it  must  be  held  to  include  only  such  persons  as  were  permitted 
to  testify  under  the  provisions  of  section  4,  and  not  to  include 
those  prohibited  by  it  from  being  so  examined.  The  terms 
used  by  section  422  were  evidently  not  intended  to  enlarge  the 
right  of  examining  assignors  beyond  what  was  then  allowed  by 
law,  but  simply  to  provide  that  when  such  an  assignor  as  could 
rightfully  be  examined  was  made  a  witness,  then  the  adverse 
party  might  offer  himself  as  a  witness  to  the  same  matter  in  his 
own  behalf.  A  careful  examination  of  this  section  will  show 
that  the  right  of  examining  an  assignor  is  not  extended  beyond 
what  was  then  permitted  by  law.  The  court  therefore  ened  in 
permitting  this  witness  to  testify. 

It  seems  that  the  professional  services  sued  for  were  given 
in  attending  to  injuries  sustained  by  the  defendant,  caused  by 
the  upsetting  of  a  stagenxmch  of  the  California  Stage  Com- 
pany, in  which  the  defendant  was  a  passenger.  The  defend- 
ant's claim  for  damages  against  the  stage  company  was 
referred  to  arbitrators,  and  at  the  trial  before  them,  Uie  de- 
fendant introduced  McDaniel  to  prove  the  amount  and  cor- 
rectness of  hiB  bill  for  services,  being  the  same  in  controversy 
in  this  suit,  as  an  item  of  the  damages  to  which  he  was  en- 
titled against  the  stage  company.  The  plaintiff  in  this  action 
offered  evidence  to  prove  this  fact,  of  the  use  of  McDaniel  and 
his  bill  as  testimony  by  the  defendant,  and  it  was  admitted 
under  the  exception  of  the  defendant  To  support  this  ruling 
of  the  court,  it  is  urged  that  as  McDaniel  testified  that  his 
bill  was  correct,  and  as  the  defendant  was  present  and  did  not 
deny  the  statement,  but  used  the  evidence  and  bill  in  the  trial 
before  the  arbitrators  as  a  true  and  correct  account,  it  is 
evidence  of  an  admission  by  him,  and  that  his  silence  is  to  be 
deemed  an  acquiescence.    It  is  clear  that  this  evidence  is  nol 
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of  BQch  a  character  as  to  conclade  the  defendant,  or  to  estofK 
him  from  controverting  it«  for  the  plaintiff  was  not  influenced 
thereby  to  do  any  act  to  his  injury.  His  remaining  silent,  and 
not  denying  or  contradicting  his  witnesses  when  giving  this  evi* 
dence  before  the  arbitrators,  cannot  be  held  as  estopping  him,  or 
deemed  an  acquiescence.  His  remaining  silent  did  not  injure- 
the  plaintiff,  or  operate  as  a  fraud  upon  him.  It  is  clear  that 
a  party  to  a  suit  is  not  bound  by,  or  held  to  admit  as  true,. 
every  statement  made  by  his  witnesses  during  the  trial  of  a 
cause,  because  he  does  not  deny  or  contradict  them  at  the- 
time.  A  denial  or  contradiction,  under  such  circumstances,, 
would  produce  great  confusion,  and  cause  continual  wrangling^ 
between  the  party  and  the  witnesses.  There  is  a  certain  regu* 
larity,  order,  and  decorum  required  in  such  proceedings,  which 
piecludes  parties  from  interposing  with  denials  and  objectiona 
as  they  could  in  common  conversations.  There  are  circum* 
stances  under  which  statements  may  be  made,  which,  if  not 
denied  by  the  party  at  the  time,  he  is  deemed  to  have  admit- 
ted, but  this  does  not  properly  come  within  that  rule.  In 
Hovey  v.  Hovey^  9  Mass.  216,  the  defendant  had  taken  and 
filed  the  deposition  of  a  witness  in  a  previous  action,  and  it 
was  offered  as  evidence  against  him,  on  the  ground  that  placing^ 
it  on  file  amounted  to  an  admission  of  the  truth  of  the  facts* 
stated  in  it  But  the  court  held  that  there  was  no  principle  of 
law  which  authorized  tiie  admission  of  this  kind  of  evidence. 
So  it  was  held  that  a  case,  or  agreed  statement  of  facts,  mada- 
between  the  assurers  and  assured,  in  an  action  on  a  policy  of 
insurance,  would  not  be  received  in  another  action  in  which> 
the  parties  were  different,  though  it  related  to  the  same  sub- 
ject or  policy:  Etiing  v.  Scott^  2  Johns.  156.  Two  were  charged 
with  a  felony,  and  it  was  proposed  to  prove  that  at  the  ezami- 
naticm  before  the  committing  magistrate,  one  of  them  stated 
that  the  felony  was  committed  by  them  jointly,  and  that  the- 
other  was  present  and  did  not  deny  it:  held,  inadmissibler 
Rex  V.  Appleby,  3  Stark.  83.  So  a  deposition  was  taken  in 
another  suit,  in  the  presence  of  the  plaintiff,  who  had  an  op- 
portunity of  cross-examining:  held  inadmissible,  and  that 
from  his  silence,  or  not  cross-examining,  it  could  not  be  in- 
ferred that  he  admitted  the  truth  of  the  evidence  given:  Meiers 
V.  Andrews^  1  Moody  &  M.  836.  In  order  to  affect  a  person 
by  conversations  or  declarations  made  in  his  presence,  they 
must  be  made  to  him  in  such  a  manner  as  requires  him  to 
ieny  or  by  his  acquiescence  to  admit  them.     In  a  controversy 
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between  B  and  C,  conversations  between  them  relative  to  a 
tract  claimed  by  A,  in  the  presence  of  A,  are  not  evidence 
against  him,  because  they  were  not  held  with  him.  To  hold  a 
party  to  have  acquiesced  by  silence,  a  declaration  or  proposi- 
tion must  be  made  to  him,  which  he  is  either  bound  to  deny 
or  admit:  Moore  v.  Smithy  14  Serg.  &  R.  388;  see  also  Aber^ 
crombie  v.  AUeUy  29  Ala.  281 ;  Tovlviin  v.  Copland^  3  Younge  &  C. 
625.    This  evidence  was  therefore  improperly  admitted. 

Proof  was  also  admitted  that  during  the  trial  before  the 
arbitrators,  and  in  the  presence  of  the  defendant,  his  attorney 
admitted  the  correctness  of  the  bill,  and  insisted  on  its  being 
included  for  the  full  amount  in  the  award  of  damages  against 
the  stage  company,  and  that  the  defend&nt  did  not  deny  it  or 
contradict  his  attorney.  The  plaintiff  also  insists  that  this  is 
evidence  of  an  admission  by  the  defendant,  and  that  his  silence 
at  the  time  is  to  be  deemed  an  acquiescence  on  his  part.  Much 
that  we  have  said  on  the  preceding  point  will  apply  equally  to 
this.  The  same  reasons  which  show  that  he  was  not  concluded 
or  estopped  in  that  case  apply  here;  and  the  same  reasons,  also, 
why  his  silence  should  not  be  deemed  an  acquiescence. 
Whether  these  admissions  of  the  attorney  as  to  the  correct- 
ness of  the  bill  were  made  during  the  hearing  of  the  evidence, 
or  upon  his  argument,  does  not  appear,  nor  do  we  conceive 
that  it  can  make  a  great  deal  of  difference.  Admissions  of 
facts  by  counsel  in  one  suit  are  not  to  prejudice  the  party 
against  whom  they  are  made  in  another:  Harrison  v.  Bakery 
5  Litt.  260;  Etting  v.  Scotty  2  Johns.  156.  Admissions  must 
in  all  cases  be  brought  home  to  the  party  in  the  suit  against 
whom  they  are  used,  or  to  some  person  who  is  identified  in  in- 
terest with  him:  1  Phill.  Ev.,  Gowen,  Hill,  &  Edwards's  Notes, 
479, 480.  It  is  clear  that  admissions  made  by  an  attorney  dur- 
ing the  trial  of  a  cause  bind  the  party  in  that  action;  that  is, 
they  are  to  be  taken  as  true  for  all  the  purposes  of  that  action. 
So  admissions  made  by  an  agent,  while  making  an  agreement  or 
proceeding  within  the  scope  of  his  authority  as  agent,  bind  the 
principal,  and  are  admissible  in  evidence  against  him  as  part 
of  the  res  gestx.    But  this  rule  has  no  application  to  this  case. 

The  respondent  refers  us  to  several  cases  where  it  was  held 
that  if  an  account  be  sent  to  a  debtor,  and  he  do  not  object  to 
it  within  a  reasonable  time,  his  acquiescence  will  be  taken  as 
an  admission  that  the  amount  is  truly  stated:  Terry  v.  SicUes^ 
13  Cal.  427,  and  other  cases.  This  rule  is  undoubtedly  cor- 
rect, because  the  circumstances  are  such  that  the  debtor  can 
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and  ought  to  deny  it,  if  it  is  not  true;  but,  as  we  have  already 
shown,  this  doctrine  of  acquiescence  does  not  apply  to  pro- 
ceedings on  trials  of  controversies,  because  it  is  not  the  right  or 
duty  of  a  i)arty  to  interrupt  the  order  of  proceedings  in  such 
cases  by  denials  or  contradictions,  and  his  silence  cannot, 
therefore,  under  such  circumstances,  be  deemed  an  admission. 
The  court  therefore  erred  in  adnutting  the  evidence. 

Judgment  reversed,  and  cause  remanded  for  further  pro* 
eeedings. 

CSoPE,  C.  J.,  concurred. 

NoBTOK,  J.,  delivered  a  concurring  opinion. 


0>U5T8  UKDiB  CoDB  Stbtbm  ot  Pleadino:  AUm  y.  PaUermm^ 
Wl  Am.  Dec  542,  and  note  544. 

What  Facts  to  be  Allbokd,  and  how  Allbqed^  in  code  pleading: 
Orten  ▼.  Palmer^  76  Am.  Dec  492,  and  note  49S. 

ApMiawoya  Abisono  vbom  Acquiesgengb,  CkncpBTKNOv  of,  as  Evidsvobi 
DmOon  ▼.  Woodmaoi^  57  Am.  Dec  46. 

ADMiasiovs  IT  Pabtt  m  his  Fueaknos  mat  bb  Used  against  Hue  n 
Anotbsb  Action,  if  pertinent,  by  persona  who  were  not  parties  to  the  firsi 
■nit:   WarJiM  ▼.  LmdeO,  TJ  Am.  Dec.  614. 

The  fbznoipal  case  is  cited  to  the  point  that  a  complaint  for  goods  soldp 
vfaich  a?eri  that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain  snm 
lor  goods  sold  and  deliTered  to  him  at  his  request,  and  that  defendant  has 
•oi  paid  for  the  same,  states  a  good  oaose  of  action,  although  it  does  not  aver 
a  promise  to  pay*  nor  state  the  value  of  the  goods,  ia  Ahaiit  v.  CamUht  tt 
CbLlTft. 


Spbnob  V.  Habvet. 

\21  Caufobhia,  886w] 

OoBTmACT  Made  bt  Public  Oitioeb  is  against  Publio  Pouor,  and  Vooi^ 
if  it  interferes  with  the  unbiased  discharge  of  his  daty  to  the  public  in 
the  exercise  of  his  office. 

Pobzmabteb  is  Publio  Offices,  and  in  the  discharge  of  his  trust  is  bound 
to  exercise  his  judgment  for  the  public  benefit  in  locating  his  office,  and 
any  contract  for  the  sale  of  this  exercise  of  his  judgment  for  his  private 
emolament  interferes  with  the  discharge  of  his  official  duties,  and  is  void. 

QuEsnoN  OF  Vauditt  of  Contract  of  Publio  Officer  Depends  no4 
vpon  the  circumstance  whether  it  can  be  shown  that  the  public  hss  ia 
fact  soffered  any  detriment,  but  whether  the  contract  is  such  in  its  natnrs 
ss  might  have  been  injurious  to  the  publio  interest. 

OurXRACT  BT  POSTKAOTER    TO  LOCATE  AND  CONTINUE  BIS    OFFICE  AT  PaR- 

nouLAR  Place  woht  be  Valid,  when  necessary,  in  order  to  secure  a 
At  iocaticn,  but  such  necessity  would  be  required  to  be  affirmatively 
to  sustain  an  action  on  the  contract. 
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Appeal  from  the  eleventh  judicial  dlBtrict  The  opiiiion 
•vtates  the  facts. 

H.  0.  and  W.  JS.  Beattyy  tot  the  appellant 
S.  W.  Sanderson^  for  the  respondent 

By  Court,  Norton,  J.  This  action  is  brought  to  recover 
damages  claimed  to  have  been  sustained  by  the  plaintifiP,  by 
reason  of  a  breach  of  a  covenant  for  quiet  enjoyment  contained 
in  a  lease  executed  by  the  defendants  to  tiie  plaintiff.  The 
action  was  tried  by  the  court  without  a  jury,  and  upon  the 
lindings  of  fact,  a  judgment  was  rendered  for  the  plaintiff, 
from  which  the  defendants  appeal. 

The  facts  in  brief  are  these:  The  plaintiff,  in  expectation  of 
receiving  a  commission  as  postmaster  of  Placerville,  entered 
into  an  agreement  with  the  defendants  whereby  they  leased 
to  him  certain  premises  for  the  term  of  one  year,  with  the 
right  on  his  part  to  extend  the  term  so  long  as  he  should  re- 
-main  postmaster,  not  exceeding  four  years,  in  consideration 
of  the  sum  of  one  dollar  per  year,  and  his  agreement  to  locate 
and  continue  the  post-office  on  the  premises  so  leased;  and 
he,  on  his  part,  covenanted  that  as  soon  as  he  received  his 
commission,  he  would  remove  the  post-office  to  the  leased 
premises,  and  continue  the  same  there  for  all  the  time  he 
chould  hold  the  office  of  postmaster,  and  not  remove  the  same 
<luring  or  within  that  time.  He,  in  pursuance  of  the  agree- 
^nent,  removed  the  post-office  to  the  leased  premises,  but  after 
a  certain  time  they,  by  collusion  and  fraud,  caused  him  to  be 
•evicted  under  a  paramount  title,  to  wit,  by  willfully  refasing 
to  pay  the  rent  on  a  lease  under  which  they  held,  and  insti- 
gating their  landlord  to  evict  the  tenants  in  consequence  of 
such  rent  not  being  paid.  The  value  of  the  rent  or  use  of  the 
premises  was  1720  a  year.  The  judgment  was  for  $1,058.40, 
being  the  amount  of  this  value  of  the  lease,  less  the  sum  of 
one  dollar  a  year,  from  the  time  of  eviction,  on  the  seventeenth 
day  of  January,  1860,  to  the  seventh  day  of  October,  1861,  at 
which  time  he  ceased  to  be  postmaster. 

The  defendants  insist,  among  other  things,  that  the  con- 
'tract  on  which  the  action  is  brought  is  against  public  policy 
«nd  void.    We  think  this  defense  is  well  taken. 

It  is  not  disputed  but  that  contracts  against  public  policy 
are  illegal  and  void;  but  the  plaintiff  insists  that  the  contract 
in  question  is  not  of  that  character. 
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''PubUc  policy,"  is  a  vague  expression,  and  few  cases  can 
arise  in  which  ito  application  may  not  be  disputed.  Mr.  Story, 
in  his  work  on  contracts,  section  &46,  says:  ^'It  has  never 
been  defined  by  the  courts,  but. has  been  left  loose  and  free 
of  definition,  in  the  same  manner  as  fraud.  This  rule  may, 
however,  be  safely  laid  down,  that  wherever  any  contract  con- 
flicts with  the  morals  of  the  time,  and  contravenes  any  estab- 
lished interest  of  society,  it  is  void,  as  being  against  public 
ix>licy."  In  illustration  of  this  rule,  he  says  (sec.  576): 
^*  Where,  therefore,  a  person  occupying  a  public  office  agrees 
for  a  reward  to  exercise  his  official  influence  in  questions 
aflTecting  both  public  and  private  rights  so  as  to  bring  about 
the  private  advantage  of  persons  interested,  the  contract 
would  be  void.  For  every  public  officer  is  bound  to  be  disin- 
terested in  the  consideration  of  all  public  questions,  and  any 
c(miract  which  interferes  with  the  free  and  unbiased  exercise 
of  his  judgment  in  relation  to  a  question  of  trust  or  confidence 
reposed  in  him,  is  against  public  policy  and  good  morals." 
Again  (sec.  577):  ^^  Contracts  for  the  sale  of  public  offices 
come  under  this  class  of  contracts  in  violation  of  public  duty, 
and  are  void.  And  this  rule  obtains  upon  the  ground  that 
they  tend  to  destroy  the  responsibilities  of  the  office,  and  to 

betray  the  interests  of  the  public Bo,  also,  the  profits 

and  emoluments  of  a  public  office  of  trust  are  not  a  good  sub- 
ject of  sale.  Thus  it  has  been  held  that  the  prize-money  of  a 
sailor,  or  the  full  pay  or  half-pay  of  an  officer,  is  not  assign- 
able at  law,  nor  in  equity,  upon  the  ground  that  any  salary 
paid  for  the  performance  of  a  public  duty  ought  not  to  be  per- 
verted to  other  uses  than  those  for  which  it  was  intended." 
These  citations  are  made,  not  as  referring  to  cases  of  the  same 
exact  character  as  the  one  before  us,  but  as  illustrating  the 
general  principle;  which  is,  tiiat  any  contract  by  a  public 
officer  which  interferes  with  the  unbiased  discharge  of  his  duty 
to  the  public  in  the  exercise  of  his  office  is  against  public 
policy,  and  is  void. 

The  office  of  postmaster  is  a  public  office,  and  is  established 
for  the  benefit  of  the  public.  In  the  discharge  of  his  duties, 
the  plaintiff  was  bound  to  locate  the  post-office,  and  to  con- 
tinue it  at  a  place  suitable  and  reasonably  convenient  for  the 
use  of  the  public.  In  the  discharge  of  this  trust,  he  was  bound 
to  exercise  his  judgment  for  the  public  benefit,  and  any  con- 
tract by  which  this  exercise  of  his  judgment  was  sold  for  his 
private  emolument,  interfered  with  the  proper  discharge  of  his 
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duties  as  a  public  officer.  By  this  contracti  in  consideratioii 
of  a  gain  to  himself  of  $719  a  year^  he  obligated  himself  to  keep 
the  post^ffiee  at  a  particular  spot  during  the  term  of  hie  office. 
He  thus,  for  a  consideration,  contracted  to  conduct  the  busi- 
ness of  his  office,  in  one  paiticular,  in  a  stipulated  manner. 
He  was  not  free  to  exercise  his  judgment  for  the  public  bene- 
M.  However  unsuitable  the  location  might  become,  he  was 
onder  au  obligation,  if  the  contract  is  valid,  not  to  change  it. 

It  is  said  that  this  particular  contract  is  not  against  public 
policy,  because  in  faqfc  the  place  selected  was  suitable  and  con- 
venient for  the  public  use.  The  question  of  the  validity  of  the 
contract  does  not,  however,  depend  upon  the  circumstance 
whether  it  can  be  shown  that  the  public  has  in  fact  suffered 
any  detriment,  but  whether  the  contract  is  in  its  nature  such 
as  might  have  been  injurious  to  the  public,  and  which  public 
policy  requires  should  not  be  made  by  public  officers  in  regard 
to  the  discharge  of  their  duties.  Upon  this  point,  the  case  of 
Fuller  V.  Dame^  18  Pick.  472,  is  pertinent  In  that  case,  it 
appears  that  Fuller  was  a  stockholder  in  the  Boston  and  Wor- 
cester Railroad  Corporation,  and  for  a  consideration  he  agreed 
to  use  his  influence  in  procuring  that  corporation  to  locate  its 
depot  at  a  particular  place  in  Boston,  it  being  expressed  in  the 
agreement  that  Fuller  was  of  the  opinion  that  the  road  ought, 
from  a  view  to  the  public  good  and  the  good  of  the  stockhold- 
ers, to  locate  its  depot  at  that  place.  The  contract  was  held 
to  be  void  on  the  ground  that  the  road  was  established  for  the 
public  accommodation,  although  a  private  corporation,  and 
that  the  public  had  an  interest  in  the  question  of  the  location 
of  the  depot,  and  that  though  the  contract  was  not  made  to 
induce  a  party  to  do  an  unlawful  act,  it  put  him  under  an  in- 
fluence lo  do  that  which  might  injuriously  aflect  the  interests 
of  the  public,  and  the  court  say:  ''Nor  is  it  any  satisfactory 
answer  to  say  that  when  the  agreement  was  entered  into,  he 
had  come  to  the  opinion  that  the  locati(»i  in  question  was  the 
best  for  the  interests  of  the  public,  and  for  the  interests  of 
the  corporation.  That  opinion  might  be  changed  by  new 
views  and  new  offers;  and  besides,  the  terms  upon  which  this 
boon  was  to  be  obtained  was  still  an  open  question.  But  upon 
all  these  questions,  the  influence  of  the  promise  of  separate  and 
distinct  advantage  deprived  him  of  the  power  of  exercising  a 
free,  disinterested,  and  unbiased  judgment" 

It  may  be  said  that  the  benefits  derived  to  a  vicinity  by  the 
location  of  a  post-office,  are  an  inseparable  incident  of  the  bufli- 
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of  the  office;  and  if  a  person  owning  property  finds  it  for 
his  interest,  and  chooses,  in  order  to  secure  the  locating  of 
the  poet-ofCce  in  the  vicinity  of  his  property,  to  rent  an  office 
for  a  less  sum  than  it  might  be  rented  for  some  other  use, 
there  is  no  wrong  to  the  public  in  the  postmaster  availing 
himself  of  this  incidental  benefit  to  himself,  just  as,  on  the 
contrary,  if  the  locating  of  the  post-office  should  be  considered 
a  detriment  to  the  vicinity,  he  might  be  compelled  to  encoun- 
ter the  necessity  of  paying  a  higher  rent  than  the  office  was 
worth  for  some  other  use.    It  may  also  be  said  that  it  might, 
in  some  cases,  be  necessary  for  the  postmaster  to  engage  to 
eoatiniie  the  office  for  a  certain  time  in  a  particular  locality, 
in  order  to  obtain  a  suitable  office,  by  afibrding  a  compensa- 
tion for  changes  in  a  building,  or  in  the  business  arrangements 
c£  the  landlord.    Undoubtedly,  these  considerations  must  be 
estimated,  in  deciding  whether  any  particular  contract  is 
against  public  policy;  and  in  particular  cases,  they  may  be 
sufficient  to  determine  that  a  contract  containing  such  a  stipu- 
lation is  not  void;  and  there  would  have  been  more  difficulty 
in  saying  that  the  present  contract  was  void,  if  it  had  been  a 
simple  lease  for  a  definite  term,  though  at  a  nominal  rent. 
The  postmaster  would  still  have  been  at  liberty  to  change  the 
locality,  if  the  public  interest  required  it;  and  in  making  such 
a  contract,  the  parties  might  take  into  consideration  the  proba- 
bility of  the  post-office  being  continued  at  the  selected  loca- 
tion; and  this  probability  might,  and  doubtless  would,  depend 
upon  the  suitableness  of  the  location,  and  thus  the  public  in- 
terest would  not  be  afiected.    But  in  this  case,  the  postmas- 
ter, for  a  large  consideration  to  himself,  has  sold  the  right  of 
locating  the  post-office  for  an  indefinite  period,  so  long  as  he 
holds  the  office,  reserving  to  himself  no  power  to  change  it,  if 
the  public  interest  should  require  it,  and  where  no  circum- 
stance appears  making  it  necessary  to  have  made  such  a  con- 
tract   We  think  it  clear  that  public  policy  requires  that  a 
public  officer  should  not  bind  himself  as  to  the  mode  of  dis- 
charging his  duties  by  such  a  contract,  under  such  circum- 
stances; that  by  a  just  and  reasonable  application  of  the 
general  rule,  this  contract  is  void;  and  that  no  facts  or  cir- 
eamstances  are  shown  to  exist  which  would  take  the  case  out 
of  the  general  rule. 

The  judgment  is  therefore  reversed,  and  the  court  below  is 
directed  to  render  a  judgment  for  the  defendants. 

CoPB«  C.  J.«  and  Cbockeb,  J.,  concurred. 
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AommmTO  in  CoimuTiirnoN  of  Publzo  Polict:  See  Stamkm  t.  Alkm, 
48  Am.  Deo.  282;  Clippinger  t.  ffepbtrngh,  40  Id.  619,  and  note;  Biyam  ▼. 
Me^nokUf  68  Id.  55;  Power$  t.  Skinner^  80  Id.  877. 

PBOxm  TO  Sboitbb  Rsmoval  of  Post-ofiioi;  and  the  appomtment  of  one 
as  postmaater,  ia  illegal,  on  the  ground  of  pablio  policy,  aadaoontraotfcNUidad 
on  aneh  piomiaa  ia  Toid:  FVtom  r,  Hknet,  47  Am.  Deo.  422. 


Mills  v.  Tukey. 

[a  Caufobxia,  878.] 
DnD    to    PUBGBAaiB    AT   JUDICIAL    SaLB,    MaIMI   BT   SHBBIFr   WHILB   0 

Oifio^  MAT  BB  BzBCOTBD  BT  Dkpott  Shbbiff  aftv  the  expiration  ol 
the  term  of  office  of  hia  principal,  and  in  the  bitter's  absence  from  the 
state;  and  this  anthority  of  the  depnty  is  not  impaired  by  a  statote  al- 
lowing the  deed  in  sooh  cases  to  be  executed  by  the  succeeding  sheriff 
Nbrbbb  Tbnabt  ut  Coimov  nob  Mobtoagbb  can  Aoqvibb  Tax  Trlb 
AND  Sbt  It  up  as  against  ma  Co-ttbnant  or  mortigagor,  as  a  general 
rule;  bnt  a  purchaser  of  land  at  a  tax  sale,  under  the  Cafifomia  statute 
providing  for  the  collection  of  delinquent  taxea  in  Sacramento^  is  entitied 
to  a  writ  of  aaaistance  to  obtain  posssMion  of  the  premises^  notwithstand- 
ing the  ezistence  of  such  relaticn. 

Appeal  from  the  sixth  judicial  diBtrici  The  opinion  enffi- 
ciently  states  the  case. 

Cracker  and  Robinson^  for  the  appellant. 

J.  W.  Winans^  for  the  respondent. 

By  Court,  Cope,  C.  J.  This  is  an  appeal  from  an  order  grant- 
ing a  writ  of  assistance  to  put  the  plaintiff  in  possession  of  an 
undivided  interest  in  certain  property  in  the  city  of  Sacra- 
mento. The  proceeding  was  instituted  under  the  fifth  section 
of  an  act  of  the  legislature,  passed  April  3,  1860,  entitled  ''An 
act  to  provide  for  the  collection  of  delinquent  taxes  in  the  city 
and  county  of  Sacramento."  The  section  provides  that ''  any 
deed  derived  from  a  sale  of  real  property  under  this  act  shall 
be  conclusive  evidence  of  title,  except  as  against  actual  frauds 
and  prepayment  of  the  taxes,  and  shall  entitle  the  holder 
thereof  to  a  writ  of  assistance  from  the  district  court  to  obtain 
possession  of  such  property."  The  sale  was  made  by  one 
Marshall,  who  was  then  sheriff  of  Sacramento  County,  and 
the  deed  was  executed  by  his  deputy  after  the  expiration  of 
his  term  of  ofiice,  and  during  his  absence  from  the  state. 

It  is  objected  that  the  deputy  had  no  authority  to  execute 
the  deed;  and  the  act  of  1858  ''  for  the  relief  of  purchasers  at 
sales  of  real  estate  by  public  officers,"  is  referred  to  as  sustain- 
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ing  the  objection.  The  act  (sec.  1)  provides  that  ^  where  lands 
have  been  or  may  hereafter  be  sold  by  a  sheriff  or  other  an* 
thoriaed  officer  for  taxes,  or  nnder  an  execution  or  order  of 
sale,  the  purchaser  or  his  assigns  may  be  entitled  to  a  deed; 
and  the  sheriff  or  other  officer  who  made  the  sale  is  dead,  or 
absent  from  the  state,  or  in  any  wise  disqualified,  it  shall  or 
may  be  lawful  for  the  successor  of  the  said  sheriff  or  other 
ofltoer  to  make  such  deed  to  such  purchaser,  his  assignee  or 
assignees,  in  the  same  manner  and  with  the  same  effect  as  if 
made  by  the  officer  making  such  sale."    Under  the  law  as  it 
stood  prior  to  the  passage  of  this  act,  the  successor  of  the  offi* 
cer  making  the  sale  had  no  power  to  execute  the  deed,  and  the 
effect  of  the  act  is  simply  to  confer  upon  him  the  power  to  do 
so.      It  takes  nothing  from  the  authority  of  the  officer  who 
made  the  sale;  and  his  power  to  execute  the  deed,  either  by 
deputy  or  in  person,  continues  as  before.     The  object  was  to 
relieve  the  purchaser,  and  not  to  limit  the  power  of  the  officer. 
In  case  of  death  or  disqualification,  of  course  the  deed  must 
be  executed  by  the  successor,  and  it  may  be  executed  by  him 
in  the  case  of  absence.    In  the  latter  case,  however,  his  au- 
thority is  not  exclusive,  unless  the  absence  be  such  as  to 
amount  to  a  disqualification.    The  whole  subject  is  a  matter 
of  statutory  regulation,  and  there  is  nothing  in  the  act  in 
question  operating  as  a  repeal  or  modification  of  previous 
statutes. 

It  is  objected,  further,  that  at  the  time  of  the  sale  the  parties 
were  tenants  in  common  of  the  property,  and  that  the  plaintiff 
was  the  holder  of  a  mortgage  upon  the  interest  of  the  defendant 
These  objections  would  be  decisive  of  the  case  if  it  were  not 
for  tlie  fact  that  the  statute  under  which  the  sale  was  made 
gives  conclusive  effect  to  the  deed,  except  as  against  actual 
frauds  and  prepayment  of  the  taxes.  The  sale  was  made  on 
a  judgment  regularly  obtained,  and  there  is  no  doubt  that  un- 
der the  statute  the  title  passed,  and  that  the  plaintiff  has  a 
ri^t  to  the  possession  of  the  property.  As  a  general  rule, 
neither  a  tenant  in  common  nor  a  mortgagee  can  acquire  a  tax 
title  and  set  it  up  as  against  his  co-tenant  or  mortgagor,  but 
this  rule  rests  upon  the  doctrine  of  constructive  frauds,  and  is 
not  applicable  in  a  case  like  the  present,  where  the  fraud  must 
be  actual.  It  is  possible  that  in  equity  the  purchase  would  be 
regarded  as  a  trust,  and  relief  administered  on  that  ground, 
bat  in  this  proceeding  the  defendant  cannot  avoid  the  effect  ol 
the  deed.    He  must  present  a  proper  case  for  equitable  inter 
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ference  before  the  aesiBtance  of  the  court  can  be  invoked  in  hia 
behalf.  His  defenae  is  based  upon  the  invalidity  of  the  deed, 
and  under  the  statute  the  deed  cannot  be  rejected  as  void. 

Other  objections  are  interposed,  but  they  are  not  well  taken. 

The  order  is  affirmed. 


AuTHonrnr  of  SHxanrr  aitib  BxnRAiiov  of  Tsrm  of  Oifios:  See  Bank 
^fTenneatee  v.  BeaUif,65  Am.  Dec.  68»  and  note:  PeoplsT.  Borinff,  08 Id.  831. 

AUTHORTTT  OF    DePUTT    ShKBIFF  AFTKB  TeBMIK ATZON   OF   TlBX    OF    HU 

Pbinoipal:  See  Lq/hnd  v.  Ewing^  15  Am.  Dec.  41,  and  note;  Tfree  r.   Wil* 
ton,  68  Id.  313. 

The  prdvoipal  oasx  is  rxfebbid  to  akb  DnmouiSBED,  in  Rowkig  ▼. 
Howard^  23  Oal.  403,  where  it  ia  uid  that  in  the  principal  caae  "the  court 
founded  its  decision  npon  the  fact  that  'the  sale  was  made  on  a  judgment 
regularly  obtained,'  and  therefore  is  not  authority  npon  the  question  now  bo* 
fore  us,  where  the  judgment  is  nuU  and  TOid  for  want  of 


Porter  v.  Lisoom. 

[22  Calzfobhia,  480,] 

AssxGNSB  QV  JvDOMXNT  Takis  Subjsot  TO  RiQBT  OF  8nM>FF  existing  al 
the  time  of  the  assignment,  although  he  be  a  purchaser  for  a  Tahiabls 
consideration  and  without  notice. 

Pboceeddtq  bt  Pstition  and  MoTioir  is  SuFFiumiT  to  Brinq  into  Court 
AssioNCB  of  Judgment,  against  which  a  right  to  set  off  another  judg- 
ment rendered  in  the  same  action  exists,  and  such  assignee  will  be  bound 
by  an  order  made  therein  directing  a  set-ofiEl 

lUDOMENT  IN   FaVOB  OF  DEFENDANT  FOR  COSTS,  BaESD  UPON   FiNDINQ   OF 

One  of  Seyeral  Issues  in  his  Favor,  is  not  Fold,  eren  if  erroneous^ 
and  while  unreversed  is  to  be  treated,  for  the  purpose  of  set-ofi(  as  a  valid 
judgment. 

Appeal  from  county  court  of  Humboldt  Ciounty.  The  factf 
are  sufficiently  set  forth  in  the  opinion. 

fif.  M,  Bucky  for  appellant. 
Van  Dykey  for  the  respondent. 

By  Court,  Crocker,  J.  On  the  sixteenth  day  of  April,  1861, 
the  county  court  of  Humboldt  County,  in  a  case  then  pending 
before  it,  wherein  Allen  was  plaintiff  and  liscom  was  defend* 
ant,  rendered  a  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  principal  and  costs,  amounting  in  aU'to  $241.63y 
and  in  favor  of  the  defendant  against  the  plaintiff  for  a  certain 
portion  of  his  costs,  amounting  to  $208.02.  On  the  twenty- 
fourth  day  of  December,  1861,  AUen  assigned  to  one  Smiley 
^'for  thirty  dollars  or  thereabouts,  a  judgment  from  twenty* 
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five  to  five  hiindied  dollare  (or  perhaps  upwards  of  the  latter 
Bam)  against  Charles  Liscom  in  my  favor,  rendered  in  the 
year  1861  previous  to  May,  by  the  county  court,"  and  on  the 
twenty-fourth  day  of  February,  1862,  Smiley  executed  an  as- 
signment  upon  the  same  paper  of  "  the  above  judgment "  for 
ihirty-two  dollars  to  Robert  Porter.  On  the  fifth  day  of  Sep- 
tember, 1862,  the  defendant,  Liscom,  filed  a  petition  in  said 
court  setting  forth  the  above  facts,  and  praying  that  the  judg«> 
ment  in  his  favor  be  set  off  and  applied  as  a  credit  or  payment 
of  the  amount  thereof  upon  the^udgment  in  favor  of  the 
plaintiff,  and  that  upon  the  payment  by  him  of  the  balance, 
which  he  offered  to  do,  the  judgment  against  him  might  be 
satisfied. 

Upon  the  filing  of  this  petition,  the  county  judge  ordered 
that  Allen  and  Porter  be  notified  to  appear  and  show  cause 
why  the  set-off  should  not  be  made.  Porter  and  Allen  appeared 
to  the  petition,  and  after  a  hearing  of  the  matter  the  court 
ordered  the  set-off  to  be  made,  and  as  the  balance  due  on  the 
judgment  in  favor  of  Aljen  had  been  paid  into  court,  ordered  a 
satisfaction  of  the  judgment  to  be  entered,  from  which  order 
Porter  and  Allen  appeal  to  this  court. 

The  power  of  a  court  to  set  off  one  judgment  against  an- 
other upon  motion  is  well  established,  and  this  power  depends 
mainly  upon  the  general  jurisdiction  of  the  court  over  its 
suitors  and  process:  Barbour  on  Set-off,  32.  And  a  pur- 
chaser and  assignee  of  a  judgment,  even  for  a  valuable  con- 
sideration and  without  notice,  takes  subject  to  a  right  of  set- 
off existing  at  the  time  of  the  assignment,  for  an  assignee 
takes  subject  to  all  equitable  as  well  as  legal  defenses  which 
can  be  urged  against  the  assignor:  Oraves  v.  TToodfrtifv,  4  Hill, 
659  [40  Am.  Dec.  296];  Cooper  v.  Bigahw,  1  Cow.  206.  And 
the  fifth  section  of  the  practice  act  recognizes  the  same  prin- 
ciple. Even  if  the  paper  executed  by  Allen  can  be  consid- 
ered as  an  assignment  of  this  judgment,  the  assignees  took 
with  full  notice  of  the  right  of  set-off  in  Liscom,  for  the  judg- 
ment of  the  latter  was  rendered  in  the  same  action,  and  formed 
part  of  the  same  entry  with  that  assigned.  The  proceeding  in 
this  cade  is  a  motion  founded  upon  a  petition,  and  not  an  in- 
dependent action.  The  action  of  the  court  in  rendering  the 
judgment  in  favor  of  Liscom  for  costs  is  founded  upon  the 
verdict  of  the  jury,  which  found  one  of  the  issues  in  his  favor. 
The  judgment,  therefore,  is  not  void.  If  the  county  court 
erred  in  rendering  this  judgment,  the  remedy  to  correct  the 
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enor  was  by  appeid,  bat  it  forms  no  valid  objection  to  it  on 
motion  to  set  off  the  judgment 
The  order  allowing  the  8etK>ff  is  affirmed. 

Norton,  J.,  concurred. 


Abuonkb  or  JvDOMMiiT  Takm  It  SPBjaor  to  Au.  KqumxH  wlwiithig 
between  the  original  p«rtiee,  and  is  not  entitled  to  iproteetioii  as  a  bomaJUB 
parchaaer  under  an  erroneous  indgmant:  MeJUkm  t.  Lam^  M  Am.  Dee.  4181 

RioHT  TO  SsT  orp  OsiB  JuDOMMMT  ABAJxa  AjKOOOMi  8ee  Ormm  ▼• 
Woodlmry^  40  Am.  Deo.  S96L 


Kbllbb  v.  Hioks. 

rS2  CAuroKKUi,  407.1 

OouiiT  or  CkmpLAnvT  or  Old  Fobm  of  AasumwiT  loa  Mohmt  Had  An 
Rbobivsd  n  DsMUBRABLB,  if  the  promise  is  laid  ol  a  day  more  than  two 
years  prior  to  the  commenoement  of  the  action^  thvs  showing  the  demand 
to  be  barred  by  the  statate  of  limitations. 

AsnGNOB  Who  Traksfbbs  Countt  Wabramt  bt  iKDOBSiifxirT  n  hot 
Liable  to  Assionbb  as  indorser  of  negotiable  paper,  nor  as  an  assignor 
of  an  instroment  in  writing  promising  to  pay  money,  or  acknowleding 
money  to  be  due,  under  the  statate  relating  to  bonds  and  dne-biUs. 

HosBAKD  n  Pbopkblt  Joihbd  with  Wife  as  Pabtt  Dubbdant,  in  an 
action  upon  the  obligation  of  a  firm  of  which  the  wife  was  a  member, 
contracted  prior  to  her  marriage  and  while  she  was  tk/eme  wIa, 

OOMPLAINT  IS  NOT  DbMUBRABLB  ON  GbOUND  OF  MlSJOTNDBB  OF  OaUSIB  OF 

Action,  which  contains  one  count  charging  defendants  with  an  implied 
liability,  on  a  sale  of  a  county  warranty  to  repay  the  purchase-money,  a 
second  count  charging  them  as  indorsers  of  negotiable  paper,  and  a  third 
count  for  money  had  and  received. 

OOMFLAINT  IN  AcnON   BT  AflSIONBB  FOB  VaLVB,  OF  CoUNTT  WaBBANT  FOB 

Payment  of  Monet,  is  Sufficient,  if  it  sets  forth  that  the  assignor 
represented  that  it  was  valid*  and  would  be  paid  on  prsaentatioik*  bol 
that  in  fact  it  was  illegal  and  valueless. 

Appeal  from  the  tenth  judicial  district  The  opinioo  states 
the  facts. 

C.  E.  De  Long,  for  the  appellant. 

F.  D.  Hatch^  for  the  respondents. 

By  Court,  Cbockek,  J.  This  is  an  action  to  recover  the 
amount  of  certain  county  warrants  or  orders,  drawn  by  the 
county  auditor  upon  the  county  treasurer  of  Yuba  County,  in 
favor  of  W.  F.  Hicks  &  Co.  The  complaint  avers  that  the 
defendants.  Hicks,  Magruder,  Addington,  and  Mrs.  Laird  (now 
Mrs.  Carr),  were  partners  under  the  name  of  W.  F.  Hicks  A 
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Co.;  and  as  BQch,  printed  the  delinquent  taz-4ifit  of  Yuba 
County  for  the  year  1858;  that  two  warrants,  or  orders,  were 
issued  to  them  therefor,  the  following  being  a  oopy  of  one  of 
tb«m: — 

^'liARYsviLLE,  Deoembor  24, 1868. 

"  Warrant  Na  712.    To  the  Treasurer  of  Yuba  County: 
^  Pay  to  W.  F.  Hicks  &  Co.,  or  order,  the  sum  of  nine  hundred 

and  sixty-five  dollars  for  services  as  county  printer. 
''Yuba  County  Treasury  Warrant  for  $965. 

'' W.  H.  WiCKBBSHAM,  Couuty  Auditor." 

That  January  2d,  1859,  Hicks  &  Co.,  for  a  good  and  valu- 
able consideration  paid  them  by  the  defendant,  Felton,  in- 
dorsed and  delivered  the  warrants  to  him;  that  Felton,  on  the 
twelfth  day  of  January,  1859,  sold  and  delivered  the  warrants 
to  the  plaintiff*  for  the  sum  of  $965,  paid  him  by  one  Smith  out 
of  plaintifi*'s  money;  that  the  warrants  were  not  paid,  and  he 
€»mmenoed  an  action  against  the  county  treasurer  to  compel 
tlieir  payment,  and  upon  appeal  to  this  court,  it  was  decided 
that  the  warrants  were  illegally  drawn,  and  therefore  void: 
Keller  v.  Hydej  20  Cal.  593;  and  that  judgment  was  accord- 
ingly rendered  against  him  on  the  first  day  of  September,  1862, 
which  was  the  first  knowledge  he  had  of  the  fSacts  on  which 
the  invalidity  of  the  warrants  was  founded,  and  of  the  fraud 
perpetrated  upon  him;  that  the  defendants  represented  to  him 
that  they  were  just  and  valid  claims  against  the  coimty,  upon 
which  representation  he  purchased  the  warrants,  and  paid 
Felton  the  sum  of  $965;  that  he  has  demanded  payment  of  the 
defendants,  which  they  have  refused.  Then  follows  a  count 
in  which  tiie  warrants  are  counted  on  similar  to  promissory 
notes  or  bills  of  exchange  under  the  old  forms,  followed  by  a 
count  in  aetuimpeU  for  $965^  for  money  had  and  received,  the 
Iffomiae  in  which  is  laid  as  of  January  12, 1858. 

To  this  complaint,  Felton  filed  his  separate  demurrer,  and 
the  other  defendants  a  joint  demurrer,  upon  the  following 
grounds:  1.  Misjoinder  of  defendants;  2.  That  several  causes 
of  action  were  improperly  united;  3.  That  it  is  ambiguous 
and  uncertain;  4.  That  the  cause  of  action  in  the  last  count 
is  barred  by  the  statute  of  limitations;  5.  That  the  complaint 
does  not  state  fietcts  sufficient  to  constitute  a  caiu»  of  action. 
The  court  sustained  the  demurrer,  and  allowed  the  plaintiff  ten 
days'  time  in  which  to  amend  his  complaint.  Failing  to  amend 
within  the  time,  a  final  judgment  was  rendered  for  the  de- 
fendants, from  which  he  appeals. 
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The  demurrer  of  Felton  sets  forth  that  the  two  last  counts 
were  barred  by  the  statute  of  limitations,  while  that  of  the 
other  defendants  applied  that  ground  only  to  the  last  count. 
Each  count  is  to  be  deemed  as  a  separate  and  independent 
cause  of  action,  and  the  demand  set  forth  in  the  last  count 
is  clearly  barred  by  the  statute  of  limitations,  whether  the 
date  of  the  liability  is  January  12, 1868,  or  January  12,  1859. 
It  is  upon  a  liability  not  founded  upon  an  instrument  of 
writing,  for  no  writing  is  referred  to  in  that  cause  of  action  or 
count,  and  the  two  years'  limitation,  therefore,  applies  to  it; 
and  as  this  action  was  not  commenced  until  November  8^  1862, 
it  was  not  within  the  time  limited  by  the  statute. 

As  to  the  second  count,  in  which  the  warrants  are  treated  as 
written  obligations  to  pay  money,  on  which  the  defendants 
are  liable  as  indorsers,  it  is  clear  that  it  sets  up  no  cause  of 
action,  as  was  substantially  held  by  this  court,  in  Dana  ▼. 
San  Francisco  J  19  Cal.  486.  The  demurrer  was  therefore 
properly  sustained  as  to  the  second  and  third  causes  of  action. 
This  leaves  only  the  first  cause  of  action  to  be  examined. 

The  complaint  alleges  that  Mrs.  Carr,  the  wife  of  the  de- 
fendant William  Carr,  was,  prior  to  her  marriage  to  Carr, 
a  fcTne  sole,  and  as  such,  under  the  name  of  Mrs.  Laird, 
was  a  member  of  the  partnership  firm  of  Hicks  &  Ca  The 
defendants  insist  there  was  a  misjoinder  of  parties  in  making 
her  husband  defendant  with  herself  and  the  other  parties. 
We  think  this  objection  is  not  well  taken.  She  still  re- 
mained liable  to  be  sued  for  the  debts  of  the  firm  of  which 
she  was  a  member,  and  after  her  marriage  it  was  necessary  to 
make  her  husband  a  defendant  with  her  in  all  actions  of  that 
kind.  All  the  several  causes  of  action  set  forth  in  the  com* 
plaint,  arising  as  they  do  out  of  contracts,  were  properly 
united  in  one  action  under  section  64  of  the  practice  act 
Nor  is  there  any  ambiguity  or  uncertainty  in  the  complaint. 
The  only  ground  of  demurrer  to  the  first  cause  of  action  to  be 
examined  is,  therefore,  whether  it  states  facts  sufficient  to  con* 
stitute  a  cause  of  action. 

Hicks  &  Co.  were  indorsers  upon  the  warrants,  and  the 
plaintiff  claims  that  they  are  liable  to  him  as  indorsers  of 
negotiable  paper;  and  if  not  in  that  way,  then  as  assignors 
under  the  statute  relating  to  bonds,  due-bills,  etc.:  Wood's 
Dig.  75.  In  Dana  v.  San  Frandsco,  19  Cal.  486,  it  was  held 
that  such  warrants  were  not  intended  as  evidence  of  a  debt, 
but  merely  as  the  means  prescribed  by  law  for  drawing  money 
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from  the  county  tieasoiy,  and  that  an  indoraement  of  such 
paper  did  not  transfer  the  legal  title  like  an  indorsement 
under  the  law  merchant.  It  is  clear,  therefore,  that  the  de- 
fendants  are  not  liable  as  indorsers  of  negotiable  paper.  Nor 
are  those  warrants  instruments  in  writing,  promising  or  agree- 
ing to  pay  a  siun  of  money,  or  acknowleding  a  sum  of  money 
to  be  due,  within  the  statute  relating  to  bonds  and  due-billiL 
Of  course,  they  cannot  be  held  liable  as  assignors  under  that 
statute.  It  is  not  averred  that  Felton  indorsed  the  warrants, 
BO  that  neither  of  these  grounds  of  liability  apply  to  him. 

If,  however,  it  is  true,  as  averred  in  the  complaint,  that  the 
defendants  obtained  the  sum  of  $966  from  the  plaintiff  by 
fraud  and  misrepresentation,  and  by  the  transfer  of  county 
warrants  of  no  value,  then  the  consideration  upon  which  the 
money  was  paid  has  failed,  and  they  have  in  their  hands  that 
Bum  of  money  which  equitably  belongs  to  him,  and  he  has  a 
right  of  action  to  recover  the  same:  Kreutz  v.  Livingstony  16 
CaL  344,  and  the  cases  therein  cited.  A  purchased  a  land 
warrant,  and  being  ignorant  of  its  invalidity,  sold  it  to  B  for 
a  valuable  consideration.  The  warrant  was  afterwards  ad- 
judged invalid:  held,  that  B  could  recover  back  the  price  paid: 
Boyd  V.  Andenon^  1  Over.  438  [3  Am.  Dec.  762].  A  payment 
of  a  note  was  made  in  bills,  one  of  which  was  afterwards  dis- 
covered to  be  counterfeit:  held,  that  the  payee  could  recover 
from  the  payor  the  amount  of  such  counterfeit  bill:  Ytmng  v. 
Adams,  6  Mass.  182;  MarUe  v.  Hatfield^  2  Johns.  466  [8  Am. 
Dec.  446].  The  first  count  in  the  complaint,  therefore,  seta 
forth  a  cause  of  action,  and  the  court  below  erred  in  suBtain- 
tng  the  demurrers. 

The  judgment  is  reversed,  and  the  cause  remanded. 

CkxPEy  C.  J.,  and  Nobvon,  J.,  concurred* 


Whsrb  OaMPLADrr  ob  Psnnoir  Sbowb  oh  m  Fics  that  OAun  ov 
Action  n  Bamikd  by  itatnte  of  limitatioiu,  the  objaotioii  may  be  taken  ai  a 
defense  by  demoner:  Ooki  v.  JCebey,  47  Am.  Dee.  661;  McOkmie^  y.  MeClm' 
My^  49  Id.  738;  mod  me  (Xt^  iif  ApaiaeMoolar,  ApalaMsoia  Land  Co.,  79  Id. 
SM^  and  eaeea  coUeoted  ia  note  29S. 

OiTLT  Cavbmb  ov  AonoH  Kx  CaRTBicenT  oajt  si  JonniD  nr  Samb  Suit  ta 

wliich  aU  the  parties  defendant  were  originaUy  liable:  New  JSngkmd  Oonu 

BmJk  w.  Newport  Steom  FaOary^  75  Am.  Deo.  688. 

SsvnuL  CAtnu  of  Aonov  mat  bb  Joinbd  vr  Qbb  CtoMPLAnnr  ob  F1ri« 

r,  and  if  impioperiy  blended,  motion  to  oompel  an  election  ahonld  \m 

Meome^r.  KmrneU,  61  Am.  Deo.  676;  Fuk  v.  Tank.  78  Id.  737. 

AM.  Dac.  vok  Lxxxm--e 
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UlnNttGAUMnonA  Puadoto,  Oatoi  qi  Aoimr  nr  Tqbt  KArBBUi 
wMi  oiaM  of  MtioQ  on  ooiitnMsl^  if  both  ariM  oat  of  tho  mom 
Jmetr.  StBomMlp  Cartm^  79  Am.  Deo.  142. 

IbWODTDSR  09  OAmOBi  OV  AonOV  KUBT  BB  GOMtlOTBD  bj  difmidMit  bo- 

foie  filing  ■mwer,  or  objootioiis  to  tho  deleot  an  waiTod:  OMiBi  t.  Dydh%  74 
Am.  Dae.  400. 

Tm  PBnroiPiL  om  is  oitid  to  tho  point  that  a  oonnty  wamat^  though 
payable  to  A  or  bearer,  doee  not  poaieei  the  qnalitiea  of  negotiable  pi^er, 
Uke  biUs  el  eocehaage^  pronuaaoiy  notea,  and  the  like^  in  Aipls  ▼•  <7nqf,  SI 
Cy.188. 


Griffith  v.  Cavb. 

{71  CAuroaxiA,  6M.] 

ff^smr-MAir  d  Liablb  ab  Commov  Cakbikb,  where  he  takea  ohaige  el  a 

driren  upon  hia  boat^  and  direota  an  attempt  to  orooa  the  atream,  and  a 
loaa  ensoea  in  oonaeqiienoe  of  hia  negligenoe  in  the  ontfit  or  management 
of  hia  boat^  although  the  team  was  driTon  upon  the  boat  at  a  time  of 
peonliar  danger  and  in  qppoaition  to  hia  ezpren  order. 

BnrairoB  of  RuiiB  Quauftino  Dutdb  of  Commov  Caxbxbr  uvdbb  Pbct- 
UAB  Cisoini8TAiraBB  n  not  Admibsiblb  in  an  aotion  agunat  the  oairier 
for  negligence,  nnleaa  it  be  firat  ahown  that  the  mla  waa  known  to  the 
plaintiff  either  diieotly  or  oooatmotiyely. 

Appeal  from  the  sixth  judicial  district  The  opinioQ  statet 
the  £Eu;t8. 

Oeorge  Cad/waJUader^  for  the  respondent. 

By  Coart,  Cbogkbb,  J.  This  is  an  action  against  the  defend- 
ant, a  ferry-man,  to  recover  the  yalne  of  a  pair  (tf  mnles,  harness, 
and  wagon,  lost  fix>m  the  defendant's  ferry-boat^  while  crossing 
the  Sacramento  River.  The  plaintiff  recovered  judgment,  fix>m 
which  the  defendant  appeals. 

The  appellant  contends  that  he  refused  to  receive  the  teams 
at  the  time  they  drove  on  the  ferry-boat,  on  account  of  the 
steamer  being  about  to  pass,  but  the  evidence  upon  this  point 
is  conflicting.  It  shows,  however,  that  both  teams  drove  on 
the  boat,  and  had  proceeded,  under  the  direction  of  the  ferry- 
man, a  portion  of  the  distance  across  the  river,  when  the  acci- 
dent occurred.  This  was  sufficient  to  establish  the  feet  that 
the  defendant  had  accepted  and  received  the  properly,  and  his 
liability  as  common  carrier  had  fully  attached  when  the  loss 
accrued:  May  v.  JETafwon,  5  Gal.  860  [63  Am.  Dec  185]. 

The  court  instructed  the  jury  as  follows:  ^'If  Griffith  drove 
on  the  boat  against  the  express  order  of  the  ferry-man,  it  was 
the  duty  of  the  ferry-man  to  refuse  to  take  charge  of  the  mules, 
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or  if  he  did  take  charge  of  them,  it  was  his  duty  to  provide 
against  loee  in  oonsequence  of  the  swell  of  the  water  against 
the  boat.  If  it  was,  in  his  judgment,  unsafe  to  cross  and  un* 
safe  to  leave  them  there,  if  he  took  charge  of  them,  and  did 
not  like  to  leave  them  in  the  hands  of  Griffith,  he  should  have 
directed  Griffith,  or  himself  unhitched  the  mules  and  placed 
them  in  a  position  so  there  would  be  no  danger.  He  might 
elect  to  leave  Griffith  to  take  the  consequence  of  his  refiisal  to 
obqr  the  order,  but  if  the  ferry-man  took  charge  of  them,  and 
there  was  carelessness  or  negligence  thereafter  on  his  part,  he 
would  be  responsible.''  The  defendant  then  asked  the  court 
to  give  the  following,  which  was  refused,  and  which  is  aUeged 
as  errcnr:  ^  If  the  plaintiff  drove  on  the  boat  in  violation  of  the 
express  order  of  tiie  ferry-man,  and  there  is  a  loss,  the  ferry- 
man is  not  responsible.  He  is  not  compelled  to  leave  his  boat 
near  the  shore  to  be  destroyed."  To  which  the  court  replied  as 
fellows:  *^  If  he  took  charge  of  the  boat,  pushed  it  in  the  stream, 
and  was  crossing,  I  think  he  took  charge  of  the  boat  and  the 
load  upon  it,  and  if  there  was  carelessness  or  negligence  there- 
after, he  is  liable." 

The  charge  of  the  court,  as  given,  was  certainly  as  fevorablo 
to  the  defendant  as  the  law  would  justify.  There  was  no  error 
in  refusing  the  instruction  as  asked  by  the  defendant,  because 
it  predicated  the  exemption  from  liability  upon  the  single  fact 
that  the  plaintiff  drove  on  the  boat  in  violation  of  the  express 
order  of  the  ferry-man,  when  that  might  be  true,  and  still  the 
ferry-man  may  have  accepted  and  received  them  afterwards^ 
by  which  his  liability  would  attach. 

It  is  clearly  the  duty  of  a  ferry-man  to  provide  suitable  boats, 
and  all  the  conveniences  necessary  to  insure  the  safe  trans- 
portation of  persons  and  property.  In  the  present  case,  the 
defendant's  boat  was  unprovided  with  any  small  boat,  or  with 
any  gates,  ropes,  or  chains,  to  confine  teams  thereon,  and  pre- 
vent them  from  running  or  backing  off  the  boat  when  in  the 
stream;  and  the  testimony  renders  it  quite  evident  that  the 
loss  occurred  for  want  of  these  necessary  means  of  safety.  It 
was  clearly  negligence  on  the  part  of  the  defendant  in  not  pro- 
viding sucJi  conveniences. 

On  the  trial,  a  witness  was  asked  by  the  defendant,  whether 
he  knew  of  any  regular  established  rule  or  practice  at  the 
ferry  in  reference  to  steamers  passing,  to  which  the  plaintiff 
olgected,  unless  the  rule  was  posted  up,  or  the  plaintiff  had 
spedal  knowledge  of  it,  and  the  court  sustained  the  objection; 
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and  also  as  to  proof  of  mlefl  prevailing  at  other  ferries  upon 
the  Sacramento  River  upon  the  same  subject,  and  this  is  as- 
signed as  error.  It  is  clear  that  proof  of  the  rules  of  other 
ferries  was  inadmissible.  It  is  essential  in  all  such  cases  that 
the  notice  of  any  rule  upon  such  subject  shall  be  brou^t 
home  to  the  person  employing  the  carrier,  either  directly  or 
constructively:  Angell  on  Carriers,  sec.  247.  In  the  present 
ease,  the  defendant  did  not  offer  to  show  that  the  plaintiff  had 
any  direct  or  indirect  notice  of  the  alleged  rule,  and  that  there 
was,  therefore,  no  error  in  excluding  the  evidence. 
Judgment  aflirmed. 

CoPB,  d  J.^  and  Norton,  J.,  concurred. 


Whbif  FiRBT-iiBf  LiABUi  AB  Coiuios  Oahhteim;  Sm  JMeoA  V.  JBMeH^ 
17  Am.  Deo.  695;  LUtleJokn  ▼.  Jones,  39  Id.  132;  OhevaUkr  ▼.  Sitakam^  47 
Id.  653»  note;  Sanden  v.  Toung,  73  Id.  176,  and  note  176. 

PowKB  OF  CoMMOK  Cabxhb  TO  Ldot  HI8  LxAsniTT  BT  KoTBCai:  See 
Wettern  Trmup,  (h.  ▼.  Newhall,  76  Am.  Deo.  760,  and  caeea  ooOeoted  in  note 
77». 

Onus  ov  SHOwmo  that  Comcoir  Oabbixb's  LuBiurr  kis  ehh  Ba> 
mionD  la  npoa  the  eaniar;  WeUem  Tratu]^  Oo.  t.  HewkaMt  76  Am.  Beo^ 
760. 


Jansen  V.  MoGahill. 

[22  CAUVOBHIA,  56aj 
OOTmOATM   TO  A0KKOWXJa>aMXirT  OV  COSVETASOM   BT  MAWfft  "WOMMM 

IB  SumoEDrr,  if  it  itatea  that  ahe  waa  made  aoqaainted  with  the  oq» 

tenta  of  the  inatromcot^  without  atating  that  thia  wm  done  by  the  oarti* 

fying  offioer  or  any  partioolar  peraon. 
KoBABT  Who  CxBimis  to  AcKNowLKDOMXErr  d  OoMPgi'MT  Wmnm  ve 

Ebiabusk  Dus  ExiounoH  of  Ck>irvKrAirG%  aa  againat  the  denial  of 

the  peraon  by  whom  hia  oertifioate  atatea  it  to  haTe  been  acknowledged* 
BrMsxMxsT  ST  Allmisd  Gkabtox  to  Kotabt  Who  CnmnxD  to  Axy 

KVOWXADOMXiiT,  THAT  SwH ATOBB 18  HD,  ia  good  and  anfljoiwit  eridenee 

of  the  ezeoation,  and  may  be  proved  by  the  offioer. 

flUHATUBJi   OF  ObAHTDB,  *AfFZZKD    BT   THIRD    PbHSOB    AT   FoBKBB'S    BB- 

Quxsr  Aira>  IB  HiB  Immxdiatx  Pbx8XH€1,  ia  aa  mnoh  hia  aignatnre  aa 
tiiODgh  it  had  been  written  by 


Appsal  from  the  fifteenth  judicial  district.  Action  to  fore- 
doee  a  mortgage  alleged  to  have  been  executed  by  the  de- 
fendants, husband  and  wife,  to  secure  a  note  made  by  the 
husband.  The  wife  alone  defended,  claiming  the  premises  to 
be  a  homestead  of  herself  and  husband,  at  the  date  of  the 
mortgage,  and  denying  that  she  executed  the  mortgage.    She 
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otgected  to  the  introduction  of  the  mortgage  in  evidence,  for 
leaeonB  stated  in  the  opinicxi,  but  the  instrument  was  ad- 
mitted, and  defendant  excepted.  Plaintiff  had  judgment, 
and  defendant  appealed.  Other  foots  stated  in  the  opinion 
sufficiently  present  the  case. 

Brown  and  OraveSj  for  the  appellant 
Hereford  and  WiUiarMj  for  the  respondent. 

By  Court,  Cbogkbr,  J.  This  is  an  action  to  foreclose  a  mort- 
gage upon  property  claimed  to  be  a  homestead.  The  plaintiff 
recovered  judgment,  and  the  wife  appeals.  The  wife  demurred 
to  the  complaint  on  the  ground  that  it  is  unintelli^ble,  am- 
biguous, and  uncertain;  the  demurrer  was  overruled,  and  she 
assigns  this  as  error.  There  is  no  foundation  for  the  demur- 
rer. The  complaint  is  certain,  intelligible,  and  clear  of  ambi- 
guity in  all  its  material  allegations.  It  is  objected  that  the 
certificate  of  the  notary  public,  of  the  acknowledgment  of  the 
mortgage  by  the  wife,  is  defective  and  insufficient,  because  it 
does  not  state  that  he,  the  officer,  made  her  acquainted  with 
the  contents  of  the  instrument  The  certificate  states  as  fol- 
lows: "And  the  said  Ellen  McCahill,  aftei  being  made  ac- 
quainted with  the  contents  of  said  instrument,  acknowledged," 
etc.  This  is  clearly  sufficient.  The  statute  does  not  require 
that  the  contents  of  the  instrument  shall  be  made  known 
to  the  wife  by  the  officer.  It  is  sufficient,  if  she  is  made 
acquainted  with  the  contents  by  any  person,  that  the  officer 
knows  that  fact,  and  that  it  is  duly  certified  to  by  him  in  the 
certificate  of  acknowledgment.  It  is  also  assigned  as  error 
that  the  court  erred  in  permitting  the  notary  to  testify  respect- 
ing the  execution  and  acknowledgment  of  the  mortgage.  The 
wife  filed  an  answer,  in  which  she  denied  that  she  signed  the 
mortgage  or  executed  it  under  her  hand  and  seal,  or  that  she 
acknowledged  having  signed  it  We  see  no  valid  objection  to 
the  competency  of  this  witness  to  testify  upon  the  question  of 
the  execution  of  the  mortgage,  and  all  that  occurred  at  the 
time  of  its  acknowledgment.  As  we  have  shown,  the  certifi- 
cate of  acknowledgment  was  sufficient,  and  needed  no  evidence 
to  support  it.  It  is  also  objected  that  the  proof  of  the  execu- 
tion of  the  mortgage  by  the  wife  was  insufficient.  The  notary 
public  testified  that  he  asked  the  wife  if  that  was  her  signa- 
ture, and  she  said  it  was,  but  he  did  not  see  her  sign  it  Th« 
defendant  called  her  daughter  as  a  witness,  who  testified  that 
she  wrote  her  mother's  name  to  the  mortgage  in  her  presence, 
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and  at  her  request*  This  evidence  is  clearly  auffident.  The 
admifisioxi  made  by  her  to  the  notary  was  good  evidence  that  it 
was  her  signature:  2  PhilL  Ev.,  Cowen,  Hill,  and  Edwards's 
Notes,  601.  The  name  of  the  wife  being  written  by  her  daagh- 
ter,  in  her  presence  and  at  her  request,  made  it  as  much  her 
signature  as  though  it  had  been  written  by  herself:  BaU  v. 
DwMterviUej  4  Term  Rep.  813;  Oardner  v.  OardncTj  6  Cnsh. 
483  [62  Am*  Dec.  740];  King  v.  Longuor,  4  Bam.  A  AdoL  647; 
Frost  V.  Deeringj  21  Me.  166. 
Judgment  afiirmed. 

CoPB,  G.  J.,  concurred. 

CKBTmOATB  OF  ACKSOynXDOMEST  OV  COHyiTANOK  BT  MaBKTBP  WoMAH, 

raqiiiaites  and  sufficiency  of:  See  Maton  v.  Brock,  02  Am.  Deo.  490;  Warrm 
T.  Bnwn,  57  Id.  191;  Hughes  ▼.  Lane,  50  Id.  436;  Krms  t.  Paelar,  67  Id.  8S0| 
Lcuden  v.  Blythe,  Id.  442. 

That  CuermoATK  or  Aoknowlkdqmxnt  to  Deed^  Rmulak  vtok  m 
Face,  is  not  oondnsive  evidence  of  the  matters  therein  oontained^  see  Dodgt 
T.  noUbukead,  80  Am.  Dea  433. 

SumooEHT  SiONDvo  ov  Graitiob's  Nakb  to  Dkbd  BT  Thbd 
flee  Chrdmer  t.  Oatrdinar,  52  Am.  Dec.  740. 


MoKbon  V.  MoDebmott. 

rn  CAUfOBHIA,  M7.] 

It  n  No  Dsmm  to  AonoH  roa  Rioovxbt  ov  lAoJXKt,  ahd  CAmror  bi 
Sir  UP  Di  AiiBWiB  Aa  Plea  m  Bar,  that  the  defendant  has  been  gar- 
nished by  a  creditor  of  the  plainti£El  The  proper  coarse  of  the  defend- 
ant in  snoh  case  is  to  set  up  the  fact  in  an  affidavit^  and  move  the  court 
for  a  stay  of  proceedings,  until  the  proceedings  in  the  action  brooght  by 
the  attadiing  creditor  should  be  disposed  oi 

JvMimrr  wnx  bb  Rbvbbsbd  bob  Want  or  Findinos  or  Fact,  in  cases 
tried  by  court  without  jury  prior  to  the  act  of  1861,  requiring  exceptions 
to  defeotiTe  ffaidiogs  or  want  of  a  finding. 

Appeal  from  the  fifth  judicial  district.  The  opinion  states 
the  case. 

Z>.  8.  Terry  J  for  appellant 

8.  A.  Booker  and  J.  H.  Buddj  for  respondent 

By  Court,  CbocksBi  J.  This  is  an  action  upon  a  promissoty 
note.  The  defendant  by  his  answer  set  up  several  defenses: 
1.  That  the  note  was  given  for  an  illegal  consideration;  2. 
That  an  attachment  for  two  thousand  eight  hundred  dollars 
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was  ifisaed  in  a  miit  in  fa^or  of  one  Irvine  against  fhe 
under  which  he,  the  defendant,  had  been  garnished;  and  also^ 
8.  Setting  up  varions  payments  and  matters  of  set-off.  The 
plifciTififlP  demnnred  to  the  several  defenses  in  the  answer,  and 
the  court  sustained  the  demurrer  as  to  the  defenses  of  illegality 
of  the  consideration  and  the  service  of  garnishment  upon  the 
diifandant  The  issues  were  tried  by  the  court  without  a  jury, 
and  a  judgment  rendered  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

The  sustaining  of  the  demurrer  to  that  part  of  the  answer  in 
which  the  defendant  alleged  that  he  had  been  garnished,  is 
the  first  error  assigned.  There  was  no  error  in  this  action  of 
the  court  The  proper  course  in  this  case  was  for  the  defend- 
ant to  set  up  these  facts  in  an  afSdavit,  and  move  the  court 
fiir  a  stay  of  proceedings  in  this  action,  until  the  proceedings 
in  the  action  brought  by  the  attaching  creditor  should  be 
disposed  ofl  He  would  have  been  entitled  to  relief  in  that 
mode:  MeFadden  v.  O'Dotm^,  18  Cal.  160. 

The  case  was  tried  by  the  court,  a  jury  being  waived,  but 
the  court  failed  to  file  any  findings,  and  this  is  assigned  as 
error.  This  is  well  taken.  The  judgment  in  this  case  was 
rendered  January  29,  1861,  prior  to  the  passage  of  the  act  of 
May  20,  1861,  which  provides  that  ''no  judgment  shall  be 
reversed  for  want  of  a  finding,  or  for  a  defective  finding  of 
facts,  unless  exceptions  be  made  in  the  court  below  to  the 
finding,  or  to  the  want  of  a  finding":  Stat  1861,  689;  and  is 
not,  therefore,  governed  by  that  act  It  has  been  repeatedly 
held  by  this  court,  in  cases  adjudicated  before  the  passage  of 
the  law  of  1861,  that  a  judgment  will  be  reversed  for  want  of 
a  Snding  in  cases  tried  by  the  court  without  a  juiy. 

The  judgment  is  reversed,  and  the  cause  remanded  fi>r  far- 
ther proceedings. 

(Tops,  C.  J.,  and  Nobton,  J.,  concurred. 


Zbiglbb  V.  Wblls,  Fabqo,  ft  Co. 

[tt  OAUwcmmA,  179l] 
Umunmm  m  DAMiaai  MkAJsm  Oommor  Carrixr  foa  Loss  ov  Deafi; 
BnJL^  Non^  or  ather  Moority  for  the  payment  of  money  ia»  jvrfma  /atek^ 
the  amount  dne  on  the  Mune;  but  the  defendant  may  reduce  the  damagea 
\ff  proof  of  payment^  the  maker'a  inaolTency,  or  any  fact  tending  to  io' 
vaUdaie  tiie  aeoority. 
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Btateiixht  ov  Yalvm  or  Draft  nr  Coxplahit  AQAsan  CoMMxm  Cabbob 
TO  Rbooysr  Dakagxs  lOR  ITS  Lo08^  is  infficient  if  it  states  the  nun  for 
which  it  was  drawn;  but  a  mere  avennent  that  it  was  ''valnable,**  or  of 
a  oertain  valne,  is  insoffioient. 

DwoBiFnoN  OF  Draft  nr  Comfladit  aoazhbt  Common  Cabrikr  to  Rb- 
oovsB  DAXAon  FOR  IIS  Lo08»  is  insnffieient^  whsio  it  doss  not  stat* 
the  date  of  the  drafts  the  amount  for  whidh  it  was  drawn*  the  tune  when 
it  was  payable,  or  to  whom  it  was  payable. 

Thb  facta  are  stated  in  the  opinion. 

Sawnders^  DwineUej  and  WUhinSf  for  the  appellani. 
Jo.  Hamilton^  for  the  respondent. 

By  Court,  Cbockbb,  J.  This  is  an  aotion  to  reooror  dam* 
ages  caused  by  the  failure  of  the  defendants  to  deliver  a  letter 
containing  a  check  or  draft  received  from  the  plaintiff  at  their 
office  in  Auburn,  inclosed  in  a  common  ten-cent  letter  envelope, 
issued  by  the  defendants,  directed  to  Louis  Sloss  A  Co.,  at 
Sacramento.  The  check  in  question  was  drawn  by  one  Jack- 
son on  the  defendants,  at  San  Francisco,  and  soon  after  the 
letter  was  deposited  with  the  defendants  for  transmission  to 
Sacramento,  Jackson  became  insolvent  and  left  the  country, 
leaving  no  funds  in  the  hands  of  the  defendants  for  the  pay- 
ment  of  the  check. 

The  original  complaint  was  demurred  to,  and  the  demurrer 
was  sustained.  The  plaintiff  filed  an  amended  complaint, 
which  was  also  demurred  to.  The  court  overruled  the  de* 
murrer,  and  this  is  assigned  for  error.  It  is  objected  that  the 
complaint  should  have  averred  that  Jackson  had  sufficient 
funds  in  the  hands  of  the  defendants  at  the  time  he  drew  the 
draft  to  pay  the  same,  and  that  the  averment  of  Jackson's 
solvency  at  the  time  is  not  sufficient.  The  plaintiff  avers  in 
his  amended  complaint  that  the  draft  was  worth  the  sum  of 
$934, — the  amount  he  paid  for  it.  Where  property  sued  tot  is 
a  chose  in  action,  as  a  bill,  note,  or  other  security  for  the  pay- 
ment of  money,  the  measure  of  damages  is,  prima  faeiej  the 
amount  due  on  the  security;  the  defendant  being  at  liberty  to 
reduce  that  valuation  by  evidence  showing  payment,  the  in- 
solvency of  the  maker,  or  any  fact  tending  to  invalidate  the 
security:  Sedgwick  on  Damages,  488.  We  think  the  stat^ 
ment  of  the  value  of  the  draft  in  the  complaint  would  bo 
sufficient,  if  it  had  stated  the  sum  for  which  it  was  drawn; 
but  in  the  absence  of  any  averment  that  it  was  drawn  fixr  any 
sum,  the  mere  averment  that  it  was  "valuable,"  or  of  a  cer- 
tain value,  is  insufficient. 
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It  is  ftirthefr  objected  that  the  draft  is  not  sufficiently  de- 
scribed in  the  amended  complaint.  The  description  is  as 
fellows:  "A  valnable  draft  or  writing  drawn  by  John  Q.  Jack- 
ton  on  Wells,  Fargo,  &  CSa,  at  San  Francisca"  Neither  the 
date  nor  amonnt  of  the  draft  is  stated,  or  the  time  when  it  was 
payable,  or  to  whom  it  was  payable.  The  defendants  were  en- 
titled to  snch  a  description  as  would  clearly  identify  the  draft 
in  question,  and  in  this  respect  the  averments  in  the  com- 
plaint are  clearly  insufficient.  The  court  therefore  erred  in 
Oferruling  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

NoBTOH,  J.,  concurred. 

Tkb  nmidPAL  OAn  wab  gehbd^  arffwmch,  in  Mgkr  ▼•  WtOt^  ^A»VB^  4 
Ox.  SS  CU.  263b  to  the  Doint  that  the  def eoduitt  wan  imtHliHi  to  mob  a  do* 
M  would  identify  the  draft  in  qnwtion. 


Hatbs  V.  Wells,  Fabgo,  ft  Ca 

IS  Caupowxa,  VKJl 

OoMFAKtEB  AMM  OcfMMOis  OAMBXOta,  and  tabjeot  to  an  the  lattei^f 
dntiaa  and  leapofniihilitieifc 

Onoiov  Cabbubs  ark  RBHFoaintBLi»  asOkreral  "Rvim,  iqb  hot  DKLiVEm> 
no  GooDfli  phuied  in  their  chaige  for  tFansportation,  to  the  ri^^t  penont 
but  a  delivery  which  will  end  the  responflibility  of  tiie  carrier  aometiniM 
depends  npon  a  yariety  of  oircomatanoes. 

DiUTiBT  OF  LnTKBfl  AND  Paokaobs  mnst  be  either  to  the  party  to  whom 
the  letter  or  paokage  ia  addreeaed  in  peraon,  or  to  aome  agent,  clerk,  or 
en^loyee  anthoriaed  by  him  to  reoeiTe  the  lame.  Bat  thia  often  dependa 
upon  the  establiahed  mode  or  eostom  of  doing  bnainefla  between  the  car- 
rier and  hii  cnstomers. 

Qkbbb  or  Oau  avd  DnJOXvoK  Which  Oabbbb  d  Bound  to  Bbrow 
UFOV  PROPiRTr  intnuted  to  him  for  tranaportation,  dependa  npon  ita 
▼alne  and  quality.  ViJae  ia  an  important  ingredient  in  considering  the 
^piestion  of  negligence. 

Obhiioii  Gabsxebs»  as  GnrxBAL  Bmjt,  abb  Bovbd  to  Usb  QBonrABT 
DoiOBifOii;  and  are  liable  for  ordinary  neglect;  that  is,  they  must  take 
audi  care  of  the  property  intmsted  to  them  as  erery  pradent  and  Intel* 
ligent  man  commonly  takea  of  hia  own  goods. 

CommnB  Cabboer  has  No  Bjort  to  Ofbst  Lbtibb  ob  Paokaob  intmsted 
to  him  for  transportation^  in  order  to  inform  himself  of  the  quality  or 
▼alne  of  ita  contenta. 

Bulis  as  to  Valvi^  BTa»  aw  ORVtSAxr  Gooim  Ibtbustbd  to 
ComiOH  Cabbibb  for  tnuuqportationy  where  he  ia  unable  to  ascertain  it 
from  the  i^pearance  of  the  package.  Bmployer  is  under  no  obligaticn 
So  iatem  the  oairier  of  the  value  ol  the  property;  and  the  mere  faol 
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ttmiM  fidlf  to  do  Mb  In  the  mbMom  of  anyatfeompt  or  aot  to  miikad of 
dooehro  him  m  to  the  ▼alne,  will  not  affbct  the  legal  liability  and  ra^ott* 
iibility  of  the  carrier.  Bnt  the  carrier  haa  a  right  to  inqnire  aa  to  the 
fahie  and  oharaeter  of  the  property,  and  to  have  a  correot  answer;  if  he 
b  deoeiTed,  or  a  falae  anawer  is  given,  the  carrier  will  not  be  fe^oniriWe 
lor  any  look  If  the  carrier  makea  no  inqoiry,  and  no  artifice  ia  need  to 
mialead  him,  then  he  is  responsible  for  any  loss,  however  great  the  valae 
may  be. 

(UftEiSBB  ov  Lsrms  abb  hot  AvtaorED  bt  Rulb  Makino  It  Dutt  ov 
OoMMOM  Oabbibb  TO  Inquibb  AS  TO  Valvb.— Oood  reaooos  exist  for 
the  mle  in  the  case  of  ordinary  paokages  of  goods,  which  are,  from  neoas- 
sity,  received  personally  by  the  carrier  or  his  servants.  Bnt  these 
reaiona  do  not  apply  to  the  receipt  and  transmission  of  letters,  beoanae 
tiie  lotter-boz  qr>tem,  and  other  plans  adopted  for  doing  this  kind  ol 
business^  make  it  almost  an  impoBsibility  for  the  carrier  to  make  tiie  m» 
qnizy  as  to  the  value  of  the  contents  of  each  letter  received  by  them. 

nA»»ni»  cT  LnrxBS  nebd  Hakb  Kg  Inquiiit  as  to  Valvb  ov  CoHTsim 
ov  LnrxBS  received  by  him.  The  aendor  most  inform  him  of  ancb 
value  in  all  oases  where  he  deairea  to  hold  the  carrier  responsible  for  aay 
loss  beyond  that  of  an  ordinary  letter  not  containing  artidea  or  papers  of 
special  valne. 

b   n   IlOfATBBZAL  WHBTHBB    SbMIXKB    OV   LbTTBB   HAS   NoiIOB  OB  HOT  of 

tiie  custom  and  usage  of  letter-carriers  to  take  special  pains  and  cate 
in  the  transminion  and  delivery  of  valuable  letters.  His  duty  is  to  in- 
form the  carrier,  so  far  aa  it  contains  any  article  of  special  value. 

BsFBBaa  CoMPANT,  Enoaoed  IB  Tbabsmibsiob  and  Dblivbbt  of  Lbttbrs 
Inolosbd  nr  Sbalbd  Bbyblopeb,  is  mot  Liablb  for  any  article  of 
special  value  inclosed  therein,  or  for  any  loss  beyond  that  of  an  ordinary 
letter,  unless  informed  when  it  receives  a  letter  for  transmission,  that  it 
contains  some  article  or  paper  of  special  value. 

Law  of  Bailmbnt  is  tsat  PLAnvxiFr  is  not  Bntrlbd  to  Bboovbb  whbbb 
Ux  HAS  Bbought  hfjUKY  ON  HfMBBT.v,  Or  has  been  guilty  of  negli- 
gence, and  that  negligenoe  in  any  way  concurs  in  caasing  the  loss  or 
damage. 

8B2f  DiNo  Cbbox  bt  OoimoN  Cabbibr  ts  Sbalbd  Bbvblopi^  and  Indobbbd 
1.S  Blab  K»  instead  of  to  the  order  of  the  firm  to  whom  it  is  sent,  con- 
stitutes gross  carelessness  and  culpable  negligence  on  the  part  of  the 
sender,  if  he  be  an  intelligent  business  man.  And  if  the  wrong  psnoa 
draws  the  money  on  it,  the  sender  onj^t  not  to  reoofsr. 

Thb  tadB  are  stated  in  the  opinion. 

Henry  B,  JanM^  for  the  appellants. 

Sawidersy  Dioinellej  and  Hepbum^  for  the  respondents. 

By  Court,  Crocker,  J.  This  is  an  action  to  recoyer  dam* 
ages  for  the  feulure  of  the  defendants  to  transport  and  deliver 
a  letter  containing  a  check  for  $792,  reoeived  from  the  plaintiflF 
at  their  office  in  San  Jose,  inclosed  in  a  sealed  letter  envelope, 
addressed  to  H.  M.  Newhall  &  Ca,  San  Francisco.  The  de* 
fendants  do  not  appear  to  have  been  informed  that  the  sealed 
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flOTelope  contained  the  check*  It  appears  also  that  the  enyd- 
ope  wi d  its  contents  was  not  delivered  to  the  persons  to  whom 
H  was  addressed,  but  by  some  means  came  to  the  hands  of  a 
person  not  authorized  to  receiTe  it^  who  drew  the  money  on 
the  check,  and  the  plaintiff  therefore  claims  that  he  is  entitled 
to  recover  the  value  of  the  check  as  damages.  The  case  was 
tried  by  a  jury,  who  found  for  the  defendants,  and  a  judgment 
was  rendered  in  their  favor,  from  which  the  plaintiff  appeals. 
The  defendants  are  extensively  engaged  in  the  transporta- 
tioD  of  letters  and  packages  of  goods,  and  as  such  are  common 
carriers,  and  subject  to  all  the  duties  and  responsibilities 
of  common  carriers.  The  general  rule  of  law  is  well  set- 
tled that  common  carriers  must  take  care,  at  their  peril,  that 
goods  placed  in  their  charge  for  transportation  are  ddivered  to 
the  right  person;  for  otherwise  they  will  become  responsible: 
Story  on  Bailments,  sees.  543-645  b;  Angell  on  Carriers,  sees. 
197, 324-326;  Edwards  on  Baihnents,  515.  But  while  such  is 
the  general  rule,  the  question  as  to  what  will  constitute  a  deliv- 
ery by  which  the  responsibility  of  the  carrier  will  cease,  de- 
pends upon  a  variety  of  drcumstances,  such  as  the  custom  of 
particular  places,  the  usage  of  particular  trades,  the  manner 
of  transacting  business  by  different  classes  of  carriers,  their 
different  means  of  transportation,  and  often  upon  special  or 
implied  contracts  between  the  parties.  Any  local  or  spedal 
custom  or  usage  upon  the  subject  will  govern  as  an  implied 
term  in  the  contract  between  the  parties.  Thus  while  a  car- 
rier, by  the  ordinary  means  of  land  conveyance,  will  be  required 
to  deliver  goods  transported  by  him  to  the  person  entitled 
thereto,  either  at  his  place  of  business  or  residence,  a  carrier 
whose  means  of  conveyance  is  by  water  will  only,  as  a  general 
rule,  be  required  to  deliver  property  at  the  proper  wharf  or 
landing;  or  if  a  railroad,  at  the  proper  depot.  The  mode  in 
irfaich  the  defendants  transact  their  business,  however,  makes 
it  their  duty  to  deliver  letters  and  packages  to  the  owner  at 
kis  place  of  business  or  residence,  according  to  the  character 
»f  the  articles.  This  delivery  must  be  either  to  the  party  to 
irhom  the  letter  or  package  is  addressed  in  person,  or  to  some 
igenty  clerk,  or  employee  authorized  by  him  to  receiye  the 
same.  This  will  often  depend  upon  the  established  mode  or 
custom  of  doing  business  between  the  carrier  and  his  custom- 
ers. What  that  mode  or  custom  was  as  between  the  defend  • 
ants  and  Newhall  &  Co.  does  not  appear  in  the  evidence. 
The  defendants  in  this  case  failed  to  deliver  the  letter  in  quee 
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tion,  either  to  the  person  to  whom  it  was  directed,  or  to  any 
other  person  authorized  to  receive  it 

The  degree  of  care  and  diligence  which  a  carrier  is  bound 
to  bestow  upon  property  intrusted  to  him  for  transportation, 
depends  upon  its  value  and  quality.  Thus  he  will  be  required 
to  exercise  greater  care  and  diligence  in  the  preservation  and 
safe  delivery  of  a  box  of  coin  than  a  keg  of  nails,  and  of  glass- 
ware than  of  bar  iron.  The  value  of  the  article  especially  is 
an  important  ingredient  in  considering  the  question  of  negli- 
gence; for  that  will  be  gross  negligence  in  the  case  of  a  parcel 
of  great  value,  which  would  not  be  in  the  case  of  a  common 
article  of  little  value:  Angell  on  Carriers,  sec.  8»  The  general 
rule  in  the  case  of  carriers  is,  that  they  are  bound  to  use  ordi- 
nary diligence,  and  are  liable  for  ordinary  neglect;  that  is, 
they  must  take  such  care  of  the  property  intrusted  to  them  as 
every  prudent  and  intelligent  man  commonly  takes  of  hia 
own  goods:  Id.,  sec.  11. 

When  the  carrier  is  unable  to  ascertain  the  value  of  the 
goods  intrusted  to  his  care,  fix>m  the  appearance  of  the  pack- 
age, a  question  has  arisen  whether  he  must  inquire  its  value, 
or  whether  the  person  employing  him  must  inform  him  of  the 
value,  when  it  is  of  some  great  or  peculiar  value,  which  is  not 
disclosed  by  the  appearance  of  the  package  itself.  The  car- 
rier has  no  right  to  open  a  letter  or  package  intrusted  to  him 
for  transportaticMi,  in  order  to  inform  himself  of  the  quality  or 
value  of  its  contents.  How,  then,  is  he  to  obtain  the  necessary 
information  to  enable  him  to  exercise  that  care  and  diligence 
which  the  law  requires  of  him, — which,  as  we  have  shown, 
depends  to  a  great  extent  upon  the  article  itself?  It  is  the 
duty  of  every  person  sending  goods  to  make  use  of  no  fraud  or 
artifice  to  deceive  or  mislead  the  carrier,  so  as  to  increase  the 
risk,  or  to  lessen  his  care  and  diligence.  If  any  fraud  or 
unfair  concealment  is  used,  the  carrier  will  not  be  responsible 
for  any  loss,  and  it  will  make  the  contract  between  them  null 
and  void.  This  rule  applies  to  all  cases  of  concealment  or 
suppression  of  facts,  and  to  all  fictlse  statements  made  by  the 
employer  for  the  purpose  of  misleading  the  carrier:  Stoiy  (m 
Bailments,  sec.  565. 

Still,  the  general  rule  has  been  held  to  be  that  the  employer 
is  under  no  obligation  to  inform  the  carrier  of  the  value  of  the 
property;  and  the  mere  fact  that  he  does  not  do  so,  in  the 
absence  of  any  attempt  or  act  to  mislead  or  deceive  him  as  to 
the  value,  will  not,  as  a  general  rule,  affect  the  legal  liability  and 
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reeponsibilifrf  of  the  oarrier.  But  it  is  also  held,  as  a  general 
rale,  that  the  carrier  has  a  right  to  inquire  as  to  the  value  and 
character  of  the  property,  and  to  have  a  correct  answer.  If  he 
is  deceived  in  any  way,  or  a  fialse  answer  is  given,  in  such  case 
he  will  not  he  responsible  for  any  loss.  It  hasalso  been  held, 
as  a  general  rule,  that  ''if  he  makes  no  inquiry,  and  no  artifice 
is  made  use  of  to  mislead  him,  then  he  is  responsible  for  any 
loflB,  however  great  the  value  may  be:"  Id.,  sec.  567. 

These  rules  were  adopted  in  cases  where  the  articles  trans- 
ported were  goods  of  the  kind  ordinarily  transported  by  car- 
riers before  the  more  modem  changes  in  the  modes  of  doing 
mercantile  business.  But  recently  a  new  kind  of  business  has 
grown  up  in  connection  with  the  carriage  of  goods,  and  that  is 
ttie  transmission  of  letters  put  up  in  sealed  envelopes,  which 
has  become  a  most  imi)ortant  branch  of  the  express  business 
of  the  country.  It  is  an  important  question  whether  this  rule, 
making  it  the  duty  of  the  carrier  to  inquire  as  to  the  value, 
properly  applies  to  that  branch  of  the  business.  There  are 
some  good  reasons  for  the  rule  in  the  case  of  ordinary  pack- 
ages of  goods,  which  are,  from  necessity,  received  personally 
by  the  carrier  or  bis  servants.  But  those  reasons  do  not  apply 
to  the  receipt  and  transmission  of  letters.  The  evidence  in 
this  case  shows  what  is  generally  known  to  be  the  case,  that 
the  greater  portion  of  such  letters  are  received  by  the  letter- 
carriers  in  boxes,  placed  either  in  their  own  business  houses  or 
in  different  localities  convenient  to  business  men  in  the  larger 
dties;  and  it  is  only  a  very  small  i)ortion  of  the  letters  that 
are  ever  received  by  the  carriers  or  their  employees  in  person. 
This  plan  of  doing  business  has  become  necessary,  for  the 
speedy  transaction  of  business,  and  the  convenience  of  the  pub- 
lic. With  the  thousands  of  letters  daily  received  and  trance 
mitted  by  letter-carriers,  it  would  be  almost  an  impossibility 
for  the  carrier  to  make  the  inquiry  as  to  the  value  of  the  con- 
tents ol  each  letter  received  by  them.  The  law  does  not  re- 
quire impossibilities,  or  attempt  to  deiHive  the  public  of  the 
means  necessary  for  the  convenient,  safe,  and  speedy  trans- 
nussion  of  their  letters.  On  the  contrary,  it  will  adapt  its 
rales  to  the  new  and  varjdng  systems  of  business,  so  that  jus- 
tice may  be  done  to  all  parties.  Where  the  reascm  ceases,  the 
rale  ceases.  We  are  satisfied  that  this  rule  should  be  so  far 
modified  as  to  except  letters  firom  its  application,  and  relieve 
tke  carrier  fiom  the  necessity  of  making  the  inquiry  of  the 
tahieQftlieooDtents  of  letters  received  by  him;  making  it  the 
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dulyof  ihe  person  employing  the  carrier  to  infiurm  himof  midi 
value,  in  all  cases  where  he  desires  to  hold  the  latter  responsi- 
ble for  any  loss  beyond  that  of  an  ordinary  letter  not  contain- 
ing  articles  or  papers  of  special  value.  Where  he  does  not 
desire  to  hold  the  carrier  responsible,  by  withholding  the  in- 
fonnation,  he  assumes  the  risk,  and  avoids  the  payment  of  the 
extra  compensation  the  carrier  would  be  entitled  to  demand. 
By  adopting  this  rule,  the  question  is  rdieved  of  many  of  its 
difficulties,  and  no  hardship  or  improper  burden  is  imposed 
upon  either  party.  Upon  giving  this  notice  of  the  value  of  the 
letter,  the  carrier  can  advise  the  employer  of  the  compensation 
he  requires  for  assuming  the  care  of  the  letter,  and  the  respon- 
sibility  tot  its  safe  transmission  and  delivery  to  the  proper 
person.  If  he  demands  no  extra  compensation  beyond  that 
for  an  ordinary  letter,  he  will  still  be  bound  by  all  the  duties 
and  liabilities  of  a  common  carrier.  By  means  of  the  notice, 
the  carrier  will  be  required  to  use  such  kind  of  care  and  dili- 
gence in  the  performance  of  his  duties  as  the  law  demands  in 
cases  of  that  kind,  where  articles  of  value  are  placed  in  his 
charge.  It  has  been  a  mooted  question  as  to  how  far  one  party 
may  innocently  be  silent  as  to  any  matters  which  may  form 
ingredients  in  directing  the  judgment  of  the  other  contracting 
party;  and  a  very  able  writer  on  the  subject  of  bailments 
maintains  the  necessity  of  a  full  disclosure  of  all  the  foots: 
Jones  on  Bailments,  sec.  88;  Btory  on  Bailments,  sec.  66ft. 
But  the  authorities  have  settled  the  general  rule  as  before 
stated;  and  that  rule  we  would  not  disturb  in  cases  where  it 
is  properly  applicable. 

The  evidence  in  this  case  shows  that  it  is  the  oustom  and 
usage  of  the  defendants  to  receive,  transmit,  and  deliver  letters 
specially  intrusted  to  them  as  induable,  in  a  mode  different 
from  ordinary  ones;  and  that  they  make  an  extra  charge  for 
so  doing,  depending  upon  the  value  of  the  letter,  as  a  compen- 
sation for  the  extra  trouble  and  risk.  By  that  mode,  great 
pains  are  taken  to  deliver  the  letter  to  the  proper  person,  tak- 
ing his  receipt  therefor,  which  is  not  done  with  ordinary  let- 
ters. But  the  evidence  leaves  it  uncertain  whether  the  pkdntifl 
knew  of  this  difference  in  the  mode  of  carrying  and  delivering 
the  different  kinds  of  letters.  Under  the  view  we  have  taken 
of  the  rights  and  duties  of  the  parties,  it  was  immaterial 
whether  he  had  notice  or  not;  as  it  was  the  duty  of  the  plain- 
tiff to  inform  the  agent  of  the  defendant  of  the  contents  of  the 
letter,  so  for  as  it  contained  any  article  of  special  value. 
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It  is  a  general  nde  in  the  law  of  ballmeiits  ihali  if  ihe  pUn- 
tiff  has  brought  the  iigmy  on  hiouielf,  or  has  been  guilty  of 
negHgencOy  and  that  negUgenoe  hi  any  way  oonoorred  in  oans- 
ing  the  lose  or  damage,  he  is  not  entitled  to  recover.  This  rule 
is  most  frequently  applied  to  oases  of  damage  occasioned  by  ob- 
stmctions  in  a  highway,  to  collisionB  between  carriages  npoo 
land  and  Tsssels  open  water:  Angell  on  Carriers,  sees.  656-^2, 
686.  It  also  applies  to  common  carriers,  who  are  not  held  re- 
sponsible for  damages  caused  by  the  neglect  of  their  employer: 
Btoty  on  Bailments,  sees.  492, 563.  It  also  applies  to  innkeep- 
en:  2  Hilliard  on  Torts,  617,  618.  In  this  case,  the  evidence 
shows  that  the  plaintiff  is  an  intelligent  business  man,  yet  he 
sent  the  check  in  question,  indorsed  by  himself,  in  blank;  thus 
leaving  it  in  the  power  of  any  person,  who  might  get  posses- 
sion of  it  improperly,  to  draw  the  money;  whereas,  if  it  had 
been  indorsed  payable  to  the  order  of  the  firm  to  whom  it  was 
sent,  the  money  could  not  have  been  drawn  by  an  unauthor- 
ised person  without  forging  the  names  of  the  indorsers;  and  if 
the  money  had  been  paid  on  such  forged  indorsement,  the 
drawees  could  have  been  compelled  to  repay  it  to  the  person 
really  entitled  to  it  This  was  gross  carelessness  and  culpable 
negligence  on  the  part  of  the  plaintiff.  If  he  had  used  but 
otdinaiy  care,  and  the  precautions  usual  in  such  oases,  in  in^ 
dorsing  the  check,  the  probability  is  that  no  lom  or  iiyury 
would  have  oceurred. 

The  judgment  is  affirmed. 

NoBTon,  J.,  concurred. 
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y H  Mwm  CoMFAmm  mbm  Rbquzbjd  to  Makb  FftssoviUk  Dklivbbt^  Ib 
«dar  to  exononto  thamaelTefl  from  liability  m  a  oommnn  oaniarx  Ameriean^ 
Bfc  Ox  T.  BaUMm,  79  Am.  Dm.  8S9^  and  note  891.  The  eabjeot  of  deliverj 
hf  eTprei  oompuuee  is  disooMed  ai  tome  length  in  Baldwin  ▼.  AmeHean  Bx, 
CK,  74  Id.  190^  end  note  thereto  193;  MarOaUr.  AmeHean  Ok  Co.,  73  Id.  881. 
Am  to  demegee  for  non-delivery  by  eiprei  oompaay.  eee  Adanu  Bjb,  Co.  r, 
JJ960H;  78  Id.  382L  As  to  dntyt^oonunonourrieri  generally  to  mnkedeliTeryf 
nd  aa  to  what  eonatttataa  anoh  delivery  aa  will  terminate  their  liability,  aee 
BmntU  V.  Bpmm  db  Cbi,  75  Id.  90^  and  note  94;  M<m§  v.  JMonefc.  JL  /?., 
64  Id.  881,  and  eoUeeted  caaas  in  note  892;  Wtdem  Trmu.  Ox  v.  ^TewU; 
76  Id.  760;  Cfibmmr.  CMwr,  31  Id.  297,  and  note  808;  FItkr.  Newton,  48  Id. 
649,  and  brief  note  to aame  660;  Merriamr.  Hartford €ic.B.B.Ch.,  02  Id.  ZU^ 
and  note  849;  iffAMe  ▼.  WtdU,  Id.  621;  Adamo  v.  BlmhnMn,  66  Id.  850. 

Pnsom  Hounvo  TexmiLTis  ocr  as  Couf on  Oibbism  or  Morar  on 
CkMXDi^  aio  liable  for  the  Um,  withont  fanlt  or  ne^^igenoe  on  their  parti  of  a 
of  UDa  iiitiuateil  to  tlien^  wbtan  it  ia  loat  before  delivwy;  hot 
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mon  owiian  of  goods  are  not  liable  m  commoa  oairion  ol  moo^y  wittioat 
proof  that  they  have  held  themselyee  out  as  sndh:  Farmenf  «te.  3amk  ▼• 
Ciampktln  T,  Co.,  42  Am.  Bee.  491. 

Common  Carrhr  is  Liabli  iob  Loss  of  Paokaob  covrtjjxisQ  Gooim 
ov  Gbkat  Valux,  though  ignorant  of  its  oontents*  onleis  he  has  limited  his 
liability  by  a  special  acceptance:  Beffv,  Rapp,  37  Am.  Dec.  IS28L 

CkniMON  Cabbzeb  is  Liablx  iob  Suohtbst  Kbqliobvob:  Qraham  t.  Dok^ 
€2  Am.  Dec.  286;  and  must  exercise  extraordinary  oaare:  PoweB  ▼.  WSBk  M 
Id.  158. 

Obdinabt  Cabm,  Duinxd:  Owmnqf  SieemibwU  Farmer  r.  McOram,  02  An* 
Dec.  718;  FleUher  r.  BoUtm  cfe.  B.  B.,  79  Id.  895,  and  note  099;  note  to 
Tonawanda  Jt  B,  Ca,r.  Munger,  49  Id.  205;  note  to  Freer  r,  (Jameron,  50 
Id.  071. 

Shtppbb  IB  HOT  Bound  Obbinabzlt  to  Ddolobb  Valvb  ov  Goose  Sbiitbd 
IN  Paokaob8»  unless  inquiry  be  made  of  him  by  the  csnier;  bat  the  shipper 
must  not  employ  mesas  calculated  to  induce  the  carrier  to  believe  the  goods 
to  be  different  from  what  they  actually  ars^  or  to  suppress  inquiry  as  to  their 
character  and  value:  Belf  v.  Bapp,  37  Am.  Dec.  528b  If  inquiry  be  mads^ 
the  shipper  mnst  answer  truly:  Id.»  note  588^ 
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JranDiomnff  ov  Sufbbmb  Ck>UBT  on  Apfbal  ib  DanntMiiraD  bt  AisuvBt 
claimed  in  the  complaint^  where  the  plaintiff  is  appellant^  and  the  }ndg> 
ment  is  for  the  defendant.  Such  jurisdiction  is  slso  determined  by  the 
amoont  in  dispute,  which,  prior  to  1803;  was  sny  sum  exceeding  two 
hundred  dollsrs,  exclusive  of  costs. 

^Amount  in  Dibputb"  ib  Ditvbbbnob  bbtwbbv  Amount  or  Judombnt 
AND  Sum  Claimbd  bt  Complaint,  where  the  appeal  is  by  the  plsintiif 
from  a  judgment  in  his  &vor.  So  if  the  appesl  is  taken  by  the  defendant 
from  a  judgment  rendered  against  him  for  a  sum  exceeding  two  hundred 
dollars,  exclusive  of  costs,  etc.,  the  supreme  court  has  jurisdiction,  be> 
oanse  the  amount  of  the  judgment  is  "the  amount  in  dispute"  on  tlie 
BppeaL  8o^  toc^  if  the  appesl  is  taken  by  the  defendant  from  a  judgment 
in  his  laver,  where  he  has  set  up  a  counterclaim,  "the  amount  in  di» 
pate "  is  the  diffsrence  between  the  amount  of  the  judgment,  exdusifo 
of  costs,  and  the  sum  claimed  in  his  counterclaim;  and  if  that  judgmsnl 
Is  lor  a  sum  more  than  two  hundred  dollars  less  than  he  daims  in  his 
answer,  the  supreme  court  has  jurisdiction. 

ImmsT  Dub  Fobms  Pabt  ov  "Amount  in  Dufutb."— It  b  a  part  of  tlie 
demand  sued  for,  and  where  the  principal  sum,  for  which  judgmsnft  is 
recovered,  is  loss  than  two  hundred  dollars^  the  supreme  court  will  have 
jurisdiction,  if  the  interest  added  swells  tiie  judgmsnt  to  more  than  two 
hundred  dollars. 

MorxNo  Pabtnbbsbip  Dbiihbd.  —  Where  the  seversl  owners  of  a  mine  va^ 
and  eo-opeiate  in  working  it,  tbey  form  what  ii  termed  a  miaivg  per^ 
Dsrshipw 

Eom  PiODUAB  TO  Mnmro  PABxnxuHm. —Mining  paihwrship  is  §m^ 
enedbjmsnyef  tbemles  relating  to  erdinaxy  partesnhipi^  ImI  il  hoi 
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■one  rnlM  paenliar  to  itoolL  One  »» that  each  owner  haa  a  itfii^  >*  MQT 
tiaMy  to  aell  and  oonvey  hia  intereat^  without  diaaobrmg  the  partnenhipw 
Another  ia,  that  the  law  doea  not  imply  any  aathority,  either  to  a  mem- 
ber of  ani^  partnership,  or  to  ita  managing  agent,  to  bind  the  company, 
cr  Ha  indiridnal  membera,  by  a  promiBBOKy  note  or  a  contract  of  indebt- 
ednoai,  ezecated  in  the  name  of  the  company;  but  it  is  inonmbant  on  the 
party  <iJaiming  to  hold  the  company  for  waih  indebtadneaa  to  ahow  that 
the  person  ezecating  or  contracting  the  aamein  the  name  of  the  oompaaj 
had  power  and  aathority  to  do  ao. 

The  fiacts  are  stated  in  the  opinion. 

C.  Wilson  HiU,  for  the  appellant 

Thofmas  P.  Hawley,  for  the  respondent. 

By  Court,  Cbocxer,  J.  This  is  an  action  upon  a  proimi»* 
Bory  note  for  $102,  with  interest  at  three  per  cent  per  month, 
against  the  defendants,  as  members  of  the  Gold  Hill  Com- 
pany, originally  brought  before  a  justice  of  the  peace,  where 
a  judgment  was  rendered  against  the  defendants,  from  which 
they  appealed  to  the  county  court,  where  judgment  was  again 
rendered  against  them  for  $260.46,  besides  costs,  that  sum 
being  the  principal  and  interest  of  the  note,  and  from  which 
they  appeal  to  this  court. 

The  respondent  contends  that,  as  the  note  was  for  the  sum  of 
$102  only,  this  court  has  no  jurisdiction  of  the  case.  Where 
the  plaintiff  is  appellant,  and  the  judgment  is  for  the  de* 
fendant,  the  jurisdiction  of  this  court  is  determined  by  the 
amount  claimed  by  the  complaint,  for  that  is  the  ^^  amount 
in  dispute "  in  such  cases:  OiUespie  v.  Bensorij  18  Cal.  410; 
Voian  V.  Reesey  20  Id.  89.  But  if  the  appeal  is  by  the  plaintiff 
from  a  judgment  in  his  favor,  then  the  *'  amount  in  dispute  " 
is  the  difference  between  the  amount  of  the  judgment  and  the 
sum  claimed  by  the  complaint:  Votan  v.  Reese,  supra.  So 
upon  the  same  principle,  if  the  appeal  is  taken  by  the  defend- 
ant from  a  judgment  rendered  against  him  for  a  sum  exceed- 
ing two  hundred  dollars,  exclusive  of  costs  and  percentage, 
this  court  has  jurisdiction  of  the  case,  because  the  amount  of 
the  judgment  is  the  '*  amount  in  dispute  "  on  the  appeal.  So, 
too,  if  the  appeal  is  taken  by  the  defendant  from  a  judgment 
in  his  favor,  where  be  has  set  up  a  counterclaim,  if  that  judg- 
ment is  for  a  sum  more  than  two  hundred  dollars  less  than 
he  claims  in  his  answer,  this  court  has  jurisdiction.  The  re- 
spondent  contends,  however,  that  the  interest  due  on  the  de- 
mand forms  no  part  of  the  amount  to  be  included  in  the 
estimate  of  the  "  amount  in  dispute."    In  this  ha  is  mistaken. 
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The  interest  fonns  part  of  the  demand  sued  for,  and  should 
properly  be  included  in  the  estimate.  It  foUows  that  the  ob- 
jection to  the  jurisdiction  of  this  court  is  not  well  taken. 

The  transcript  in  this  case  is  very  imperfect,  —  neither  the 
note  sued  on  nor  the  pleadings  are  inserted  in  it  It  appears, 
however,  that  the  plaintiff  furnished  the  Gold  Hill  Com- 
pany (a  company  of  persons  who  were  working  a  mine  to> 
gether)  with  a  quantity  of  lumber,  for  which  the  note  was 
given,  and  which  was  signed  as  follows:  '*  H.  P.  Sprout,  Fore- 
man for  Gold  Hill  Company."  When  the  note  was  offered  in 
evidence  in  the  county  court,  the  defendants  objected  that  it 
was  the  note  of  Sprout,  and  not  of  the  company,  which  was 
overruled,  and  excepted  to.  Judging  from  the  signature,  it 
would  appear  to  be  the  note  of  Sprout  alone,  and  the  words, 
^'  foreman  for  Gold  Hill  Company,''  are  merely  de9cripUo  per- 
mmx;  but  the  terms  of  the  note  itself  may  show  that  it  was,  in 
fact,  intended  to  be  the  note  of  the  company.  This  point  we 
cannot  determine,  as  the  note  does  not  appear  in  the  tran- 
script. 

The  principal  point  raised  by  the  appellant  is,  that  the  own- 
ers  of  the  claim  are  tenants  in  common  and  not  partners;  that 
Sprout  was  one  of  the  owners;  and  that  one  co-tenant  cannot 
bind  his  co-tenants  by  a  note  given  in  the  name  of  the  com- 
pany. This  question  of  the  relation  which  exists  between  per- 
sons owning  several  interests  in  a  mine,  and  engaged  in 
working  the  same,  is  a  very  important  one.  Whatever  may 
be  the  rights  and  liabilities  of  tenants  in  common  of  a  mine 
not  being  worked,  it  is  clear  that  where  the  several  owners 
unite  and  co-operate  in  working  the  mine,  then  a  new  relation 
exists  between  them,  and  to  a  certain  extent,  they  are  gov- 
erned by  the  rules  relating  to  partnerships.  They  form  what 
is  termed  a  mining  partnership,  which  is  governed  by  many  of 
the  rules  relating  to  ordinary  partnerships,  but  which  has  also 
some  rules  peculiar  to  itself, — one  of  which  is,  that  one  person 
may  convey  his  interest  in  the  mine  and  business,  without 
dissolving  the  partnership:  Ferreday  v.  Wightmeky  1  Russ.  &  M. 
49.  Still,  there  may  be  a  partnership  in  the  working  of  a 
mine,  subject  to  the  rules  relating  to  an  ordinary  partnership 
in  trade:  Story  on  Partnership,  sec.  82.  And  this  relation  of 
partnership  may  be  constituted  either  by  express  stipulation 
or  by  implication  deduced  from  the  acts  of  the  parties:  Rock- 
well on  Mines,  675.  But  in  the  case  of  an  ordinary  mining 
partnership,  something  more  will  be  required,  to  raise  the  pre- 
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■nmptioa  of  liabilitj  srudng  from  persons  holding  themselves 
oat  to  the  world  as  partners,  than  would  be  necessary  in  the 
case  of  an  ordinary  partnership.  Such  persons,  in  the  absence 
of  other  circumstances,  cannot  fiEdrly  be  presumed  to  have  in- 
tended  to  render  themselves  liable  to  all  the  consequences  of  a 
commercial  partnership:  Id.  The  same  author  concludes  his 
examination  of  this  question  as  follows:  "  If  the  works  are 
carried  on  by  persons  as  mere  owners  of  land,  concurring  in  a 
general  system  of  management  for  their  common  benefit,  the 
shares  of  each  person  will  only  be  liable  for  his  individual  en- 
gagement, and  to  the  payment  of  debts  contracted  by  himself, 
or  his  authorized  agent,  without  interfering  with  the  shares  of 
the  other  tenants  in  common" :  Id.  579. 

There  have  been  several  decisicms  relative  to  the  rights  and 
liabilities  of  share-holders  in  mining  companies  to  the  public 
and  among  themselves,  which  it  may  be  well  to  examine.  In 
the  case  of  Vice  v.  Lady  Anstm^  7  Bam.  &  G.  409,  which  was 
an  action  fi>r  goods  sold  and  materials  furnished  for  working 
a  mine,  in  which  the  defendant  held  one  share,  evidenced 
only  by  a  certificate  issued  by  the  secretary  of  the  company, 
the  plaintiff^  at  the  time  he  furnished  the  goods,  had  no 
knowledge  that  she  was  a  share-holder.  She  had  paid  the  de- 
posit cm  some  shares,  and  had  spoken  and  written  of  herself 
(in  private  letters)  as  a  share-holder  of  the  company.  The 
judge  held  that  the  plaintiff  did  not  actually  give  credit  to 
the  defendant,  and  was  not  misled  by  her,  and  that  she  never 
held  herself  out  to  tho  world  as  a  partner,  and  therefore  she 
eoold  only  be  chargeable  on  the  ground  of  being  really  inter- 
ested. The  fact  that  she  thought  she  had  an  interest  did  not 
make  her  interested;  and  he  held  that  the  certificate  con- 
veyed no  interest  in  the  mine,  and  therefore  she  was  not 
liable.  The  correctness  of  this  decision,  that  it  was  necessary 
to  prove  a  conveyance  of  an  interest  in  the  mine,  has  been 
doubted. 

The  case  of  Dt^Utwon  v.  Fofpy,  10  Bam.  &  0.  128,  was  an 
action  by  an  indorsee  of  a  bill  of  exchange,  drawn  and  ac- 
cepted by  a  mining  company,  against  the  defendant  as  a 
member  of  the  company.  The  defendant  had  applied  for  and 
obtained  shares  in  the  company,  on  which  he  had  paid  several 
installments.  The  business  of  the  company  was  transacted 
by  a  board  of  directors,  and  the  bill  had  been  drawn  and  ac- 
eepted  in  pursuance  of  a  resolution  passed  by  them.  It  was 
held  necessary  for  the  plaintiff  to  show  that  the  directors  had 
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power  to  bind  the  share-holders  by  drawing  bills  of  exchange; 
and  for  that  purpose,  evidence  should  have  been  given  of  the 
nature  and  character  of  the  business  of  the  company,  to  show 
that  in  order  to  carry  into  effect  the  purposes  for  which  it  was 
instituted,  the  drawing  and  accepting  of  bills  was  necessary, 
or  to  show  firom  the  practice  of  similar  companies  that  it  was 
usual  to  draw  such  bills.  It  was  also  held  that,  although  in 
ordinary  trading  partnerships  the  law  implied  that  one  part* 
ner  had  power  to  bind  another  by  drawing  and  accepting 
bills,  yet  that  rule  did  not  apply  to  mining  partnerships,  with- 
out showing  that  it  was  necessary  to  carry  on  its  business. 

In  Tredwen  v.  Bourne,  6  Mees.  &  W.  461,  it  was  held  that 
the  members  of  a  mining  company  have  authority  by  law  (in 
the  absence  of  any  proof  of  a  more  limited  authority)  to  bind 
each  other  by  dealings  on  credit  for  the  purpose  of  working 
the  mines,  if  that  appears  to  be  necessary  or  usual  in  the 
management  of  the  mines.  In  Hawtayne  v.  Boumej  7  Id.  595^ 
the  managing  agent  of  the  mining  company  had  borrowed 
money  from  a  bank  to  pay  debts  due  to  laborers  who  had 
levied  distress  warrants  upon  the  materials  of  the  mine,  and 
it  was  held  that  there  was  no  rule  of  law  that  such  an  agent 
could,  even  in  case  of  an  emergency  suddenly  arising,  raise 
money  and  pledge  the  credit  of  his  principals  for  its  repay- 
ment; that  the  authority  of  the  agent  was  only  that  he 
should  conduct  and  carry  on  the  affairs  of  the  mine  in  the 
usual  manner,  and  there  was  no  proof  of  express  authority  to 
llorrow  money,  or  that  it  was  necessary  in  the  ordinary  course 
of  the  undertaking. 

A  joint-stock  company  was  formed  to  work  a  mine,  in  which 
the  defendant  became  a  share-holder,  and  took  part  in  its  pro- 
ceedings. The  prospectus,  issued  on  the  formation  of  the  com- 
pany, stated  that  all  supplies  for  the  mine  were  to  be  purchased 
at  cash  prices,  and  no  debt  was  to  be  incurred;  and  the  scrip 
certificates  also  bore  an  indorsement  to  the  same  effect.  The 
plaintiff  supplied  goods  for  the  necessary  working  of  the  mine, 
on  the  order  of  a  resident  agent  appointed  by  the  directors  to 
manage  the  mine,  which  was  the  customary  course  in  such 
concerns.  Held,  that  the  defendant  was  liable  to  the  plaintiff 
for  the  price  of  such  goods,  notwithstanding  the  statements  in 
the  prospectus  and  certificates,  imless  it  were  shown  that  the 
agent  had,  in  fact,  no  authority  from  the  defendant,  and  that 
the  plaintiff  had  notice  thereof:  Hawken  v.  Baumey  8  Mees.  A  W. 
708. 
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Wheopo  a  defendant  \»  charged  with  a  debt  in  an  action  for 
work  and  labor  as  a  partner  in  n  mining  company,  but  is  not 
shown  to  have  either  contractcHl  nuch  debt  perBonally,  gr, 
represented  himself  to  the  piainnfF  as  a  partner,  the.fSQ.ct^of 
his  having  been  partner  may  nevertheless  be  shoyi^  b^  0n* 
dence,  short  of  strict  proof  that  he  had  ezecuted%a  deed  of  co- 
partnerahipy  or  was  legally  interested  lu-  the.^mine.  The  fact 
may  be  proved  by  his  admission  msyi^i  .before  or  after  the  debt 
was  incurred:  Ralph  v.  Harvey ; I  Q^.  3.  845.  One  of  several 
eoadventorers  in  a  mii\e;has  .fiot,  as  such,  any  authority  to 
pledge  the  credit  of  the. general  body  for  money  borrowed  for 
the  purposes  of  the  coucem.  And  the  fact  of  his  having  the 
general  management  of  the  mine  makes  no  difference,  in  the 
absence  of  circumstances  firom  which  an  implied  authority  for 
that  purpose  can  be  inferred:  RicletU  v.  Bennett^  4  Com.  B. 
686. 

Such  is  the  uncertainty  of  mining  operations  that  few  are 
willing  to  risk  all  their  means  in  such  undertakings;  and  it  is 
therefore  customary  for  a  number  of  persons  to  unite  in  the 
enterprise;  and  often  the  interests  owned  by  each  differ  greatly 
in  amount,  according  as  each  is  able  to  furnish  means,  or  is 
willing  to  take  the  risk.  As  a  general  rule,  it  is  impracticable 
for  each  proprietor  to  work  his  interest  in  the  mine  separate 
fix>m  the  others;  hence  arises  the  necessity  for  an  organizsp 
tion  of  some  kind  to  work  the  mine,  such  as  a  corporation, 
joint-stock  company,  or  mining  partnership.  The  company 
in  the  present  case  is  one  of  the  latter  class.  As  each  owner 
has  a  right  to  sell  and  convey  his  interest  at  any  time,  and,  as 
in  ordinary  partnerships,  such  sale  would  dissolve  the  partner* 
ship,  and  compel  a  winding  up  and  settlement  of  the  business, 
which  would  be  most  disastrous  to  a  mining  enterprise,  it  has 
become  an  established  principle  that  such  sale  does  not  dis- 
solve a  mining  partnership,  but  it  continues  on  as  before. 
Such  a  radical  change  in  the  law  of  partnership  necessitates 
other  changes.  One  result  is,  that  new  members  are  thus 
introduced  into  the  company  without  the  consent,  and  often 
against  the  wishes,  of  the  other  members;  and  it  would  be 
most  unjust  to  subject  each  proprietor  to  personal  liabilities, 
which  might  sweep  away  all  his  property,  created  against  his 
consent  by  those  who  became  members  against  his  wishes. 
Hence  arises  the  necessity  of  establishing  new  rules  for  such 
partnerships,  differing  from  those  regulating  ordinary  part- 
nerships, especially  those  relating  to  the  power  of  any  one 
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luember,  or  a  majority  of  the  members,  or  of  the  eaperintend* 
ent  or  ma&aging  agent,  to  make  contracts  binding  npon  the 
CQiQpany,  or  its  members,  and  also  regulating  the  extent  and 
•h'afccfe.pf  the  liability  of  each  proprietor  for  the*  company 
debtee,*'^  •Ifetnreen  themselves  and  third  persons.  The  roles 
regulatulg'tfi^d^aiy  partnerships  will,  to  some  extent,  form  a 
proper  guide,  '"bpj;'  dovnot  necessarily  determine  these  ques- 
tions. It  is  imposifibl0«ip--lay  down  a  perfect  code  of  rules 
upon  this  subject;  but  I\ke  jothe^  legal  rules,  they  must  be 
settled  as  they  arise  in  casek- -r^quqing  their  det^minatioiQ. 
tiuch  rules  must  be  goyemed  by  tlM /peculiar  condition  and 
circumstances  of  the  country,  and  mtij^  be  founded  upon 
sound  principles  of  justice,  and  such  as  will  protect  the  rights 
of  individual  proprietors  against  the  unauthorized  acts  of 
others,  and  at  the  same  time  properly  secure  the  claims  of 
creditors,  and  insure  the  successful  working  of  the  mine. 

In  the  present  case,  it  appears  that  the  defendant  Lachman, 
for  a  long  time  prior  and  up  to  June  25, 1858,  held  a  mortgage 
on  the  interest  in  the  mine  of  one  Prior;  that  on  that  day  he 
took  a  conveyance  of  that  interest  in  satisfSEtction  of  the  mort- 
gage, and  conveyed  the  same  interest  to  one  of  the  defendantSi 
Sprout,  on  the  twenty-eighth  day  of  June,  and  received  a  mort- 
gage on  Sprout's  interest  in  the  mine  to  secure  the  payment  of 
the  purchase-money.  This  appears  to  be,  in  fact,  all  the  in- 
terest he  had;  but  it  was  proved  that-  both  prior  to  and  after 
the  date  of  the  note,  which  was  dated  June  20th,  he  admitted 
to  two  persons,  one  of  whom  was  a  brother  of  the  plaintiff,  and 
who  delivered  most  of  the  lumber,  that  he  owned  an  interest 
in  the  mine.  It  does  not  appear  that  any  of  these  statements 
of  Lachman  were  the  means  of  inducing  the  plaintiff  to  sell  or 
deliver  the  lumber.  These  statements  of  the  defendant  Lach- 
man do  not  operate  as  an  estoppel  upon  him,  unless  it 
appears  that  the  plaintiff  was  induced  thereby  to  sell  and  de- 
liver the  lumber  to  the  company.  Neither  the  evidence  nor 
the  findings  of  the  court  contain  any  facts  or  evidence  estab- 
lishing this  point. 

But  there  is  still  a  more  important  objection  to  the  findings 
and  judgment  in  this  case.  There  was  no  evidence  of  any 
authority  having  been  given  by  the  company,  or  Lachman,  to 
Sprout,  a  member  of  the  company,  and  the  managing  agent  or 
foreman,  to  execute  a  promissory  note  in  the  name  of  and 
binding  the  comi>any  for  the  indebtedness  due  the  plaintiff,  or 
any  general  authority  to  that  effect.    In  fact,  several  membeiSi 
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faicliiding  Lachmaiii  testified  that  ihej  neyer  gave  him  any 
such  anthority.  It  is  clear  that  the  law  does  not,  in  the 
caae  of  mining  partherships,  imply  any  Buch  authority,  either 
Id  a  member  of  such  partnership  or  to  its  managing  agenl 
In  this  respect,  the  role  of  law  is  difibrent  from  that  of  ordinary 
commercial  piurtnerships.  It  was  clearly  the  duty  of  the  plain- 
tiff to  prove  that  the  person  executing  tiie  note  in  the  name  of 
the  company  had  power  and  authority  to  do  so.  He  might 
have  had  power  to  purchase  the  lumber  for  the  use  of  the 
mine,  but  that  is  very  different  from  authorising  him  to  exe- 
cute a  note  in  the  name  of  the  company,  bearing  interest  at 
the  rate  of  three  per  cent  per  m<mth.  In  this  case,  the  county 
eoort  fiedled  to  draw  the  proper  distinction  between  the  liaUlity 
of  members  of  a  mining  partnership  and  ordinary  trading 
partnerships,  and  in  this  it  erred* 
The  judgment  is  therefore  reversed,  and  the  oaose  remanded. 

Cops,  C.  J.    I  think  the  conclusion  arrived  at  by  Justiiot 
Crocker  is  correct,  and  I  therefore  concur  in  the  judgment 

NoMON,  J^  concurred. 


AlVBAU  MUSr  BB  TaXSS  DI  HaHVBB  FsnOBIBaD  BT  SrATim  Of  Oi 

WHBOi  AmAU  Axa  Gimr  bt  Scatutb:  Haig^  ▼.  Oay^  SS  Am.  Dee.  828. 

Tkm  ranaPAL  CAn  was  omo  in  each  of  the  following  authoritiee  and 
to  the  point  stated:  Aa  to  jnrisdiotion  of  jnatioea'  oourta  aa  to  amount: 
BatAom  ▼.  Comira  OoMa  Ox,  60  Old.  427.  Aa  to  how  the  joriadiotion  of  the 
eepreme  eoort  ia  determined  by  the  amoont  claimed,  the  principal  caae  waa 
q[aated  from  at  aome  length  in  Daahkll  ▼.  Slmgerkmd,  Id.  609.  Mining 
partnerahip  defined  aa  in  the  principal  caae:  Dwryea  v.  Burt^  28  Id.  678.  The 
erdimtry  relationa  of  atookholders  in  mining  partnerahipa  are  not  thoee  of 
etriist  commercial  partnerahipa,  but  are  more  in  the  nature  of  tenanciea  in 
eooimon:  MtCoimdi  ▼.  Dtnoer^  36  Id.  360;  Duryea  r.  Burl,  28  Id.  678.  In 
an  ordinary  tcading  partnerahip^  either  partner  may  bind  the  firm  by  note, 
bat  no  aadk  aatboril^  exiata  in  the  caae  of  an  ordinary  mining  partnership: 
Dedber  ▼.  MoweU,  42  Id.  641.  A  member  of  one  of  these  asaociationa  haa  ne 
gMMial  asthority,  like  an  individnal  partner  of  an  ordinary  trading  oonoem, 
to  bind  tiie  oompaay  by  hia  oontraeta:  Dwyta  ▼.  Bm%  28  Id.  678;  Mtdm' 
meii  ▼.  Demter,  86  Id.  870.  Nor  baa  tiie  managing  agent  of  a  mining  part- 
nerahip any  anthority  to  bind  the  company  other  than  that  conferred  npoa 
kin,  either  expreaaly,  or  by  neceaaary  impUoation  from  hia  acta  reoogniaed 
by  tiie  oompany,  with  foU  knowledge  of  the  acta  at  the  time  of  the  reoogni- 
See  caae  last  eited.  The  powers  of  memben  and  managers  of  each 
are  limited  to  the  performance  of  snck  acta,  in  the  name  of  the 
partD4rabip^  as  may  be  necessary  to  the  transaction  of  ita  business,  or  which 
is  vsnal  in  such  conoems:  Charka  ▼.  AAfemoa,  6  OoL  112.  Upon  the  ques- 
tion ef  ratifleatifln,  the  principal  caae  waa  distJngniwhed  in  Jona  ▼.  Clarke  42 
Ctf.l9i.    The  prineQal  case  waa  lidtowed  in  ilcCbMilfv.  1)^11^ 
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MiMiimPABinnigBXPS.— 1.  Natumtiftmd  JTAol  CbMMBHlte— When  two 

•r  more  penons  own  a  miiie  jointlj,  or  m  tenants  in  oommon,  there  may  ariae 
between  them,  without  special  contraot  for  that  purpose,  the  relation  of  part- 
ners. This  oocnrs  where  they  enter  into  an  agreement  to  work  the  property 
for  their  mutual  benefit,  and  do  work  it^  oontribnting  to  the  expense^  and 
^K«^y»"g  the  profits  aeoording  to  the  interest  owned  by  each:  See  prineipal 
case;  Duryea  ▼.  Btirt,  28  CaL  560;  ManmUe  ▼.  Parha^  7  GoL  12a  The  gen- 
eral nature  of  mining  partnerships  was  first  discussed  in  Oalifomia  in  the 
prineipal  case.  From  that  case,  Durffea  ▼.  Bmt,  mipra,  and  other  cases  cited 
k^firOf  it  win  be  obeerred  that  there  is  a  differenoe  between  mining  parta«^ 
ships  and  ordinary  trading  oonoems.  The  leading  distinotiona  between  min- 
ing and  ordinary  commercial  partnerships  may  be  considered  to  be  of  three 
classes:  1.  The  doctrine  of  implied  liability;  or  the  difierencee  existing  in  the 
law  in  regard  to  the  qualified  or  restricted  liability  of  the  partners  to  third 
persons,  resulting  from  the  acts  of  each  other;  2.  The  ri^t  of  one  partner  to 
•ell  his  interest  or  share  without  the  consent  of  any  of  the  other  partners,  and 
which  act  does  not,  in  the  abeenoe  of  the  deUetua  permmcBf  work  a  dissolution 
of  the  partnership;  3.  The  death  of  one  of  the  partners  does  not  effect  a  die- 
solution  of  the  partnership.  These  distinctions  wiU  receive  further  attention. 
UiKm  other  points,  where  there  are  no  partnership  artides  to  tiie  contrary, 
mining  associations  are  governed  by  the  law  of  ordinary  partnerships,  unless 
general  mining  usages^  or  the  established  practice  of  a  particular  company, 
have  changed  or  modified  the  rule:  See  Jeiiet  v.  Ofari^  42GaL  180;  Boueftapv. 
Muherhill^  1  Mont.  306.  A  mining  partnership  may  exist  as  well  where  the  par- 
ties have  an  interest  merely  in  the  working  of  a  mine,  or  in  carrying  on  mining 
operations,  as  where  they  own  the  mine  itself:  MarmUe  v.  Paris,  7  CoL  128. 
And  a  partnership  may  be  implied  from  the  acts  of  the  parties,  as  well  as  by 
express  intent  and  agreement:  Id.  What  are  commonly  known  as  *'  grub- 
stake '*  contracts  have  been  held  to  create  a  mining  partnership  with  respect 
to  the  work  of  prospecting  and  location:  Bomcker  v.  MuherkiU,  1  Mont.  306; 
SeUembre  v.  PtUnamt  30  CaL  490.  But  the  arrangement  must  exist  at  the  time 
of  discovery  to  give  a  joint  interest;  and  if,  before  "**^^^^"g  any  discovery  or 
search  for  mines  under  his  first  agreement,  the  prospector  enters  into  a  new 
arrangement  with  another  party  for  an  outfit,  and  makes  a  discovery  under 
the  last  arrangement,  the  first  agreement  will  be  held  as  abandoned,  and  the 
one  who  first  "staked ''  the  prospector  cannot  share  in  the  disooveiy:  Johm- 
aUme  v.  Rdbnuom,  3  McCrary,  42.  So  where  the  owner  of  an  undeveloped 
mine  agrees  with  another  person  that  if  the  latter  will  devote  his  labor  and 
•kill  in  exploring  and  developing  it^  he  will  furnish  him  tools  and  provisioDS, 
and  give  him  a  share  in  the  mine,  if  it  proves  valuable,  a  joint  working  of  the 
mine  and  sharing  in  the  profits  by  the  parties,  after  development,  will  con- 
stitute a  mining  partnership;  and  if  the  agreement  is  that  the  one  who  so 
develops  the  mine  is  to  have  an  equal  interest  in  it  in  case  it  shall  prove  valu- 
able, such  person,  in  such  a  case,  is  entitied  to  snch  an  interest,  if  he  lias 
devoted  his  labor  and  akill  until  that  time:  Settembrt  v.  Putmm,  30  OaL  40a 
An  agreement  to  engage  in  the  business  of  ^raspecting  for  and  the  develop- 
ment of  lode-mining  property,  for  the  joint  vse  of  all,  is  also  in  the  nature  of 
a  partnership  agreement,  and  under  it  each  party  beeomea  the  agent  of  the 
other:  Lamttiee  v.  BebtMon^  4  CoL  667.  An  agreement^  hofwever,  on  the  one 
side  to  perform  certain  servioss^  and  en  the  other  to  convey  an  interest  in  the 
property  upon  which  the  labor  was  performed,  in  consideration  for  the  work 
JbiM,  does  not  constitute  a  partnership:  BaHfer  v.  OaaaUa^  30  OaL  93. 
2.   IF3b  ate  i\ir*Kwi.— Parties  owning  a  nuning  ciaiM  —  tnuats  in  mm- 
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mgngid  in  workiiig  tlie  mne^  and  dividing  tLe  profits  in  pro* 
to  ibflir  iatensfeib  are  parfentf*:  Dcmgkartif  ▼.  Orearyy  30  Cal.  291| 
a  a,  1  McRiMtt'a  Min.  Bap.  35;  ^a&m  ▼.  Lovdoek  1  Mont  224;  S.  C,  9 
Mopinuiia  MiB.  Rep.  360;  bat  a  mere  co-tenancy,  where  there  ore  no  articlaf 
ol  eopartaenliip*  ▼erbal  or  written^  and  no  mntnal  responsibilities  resting  on 
tbs  partiei^  does  not  make  them  partners:  Tuck  v.  Downing^  76  HL  71;  S.  C, 
7  Monieaa**  Min.  Rep.  94.  So  a  contract  by  which  a  party  agrees  to  snpev- 
tfae  dxiving  of  a  timnel»  for  an  interest  therein,  does  not  constitnte  him 
ith  his  employers:  BaHter  ▼.  (kmalit^  30  Gal.  93;  S.  C,  2  Morzi- 
■an'a  Min.  Bep.  684.  And  parties  who  rent  their  proper^  to  ama]gamatoi% 
and  wiiD  craah  their  own  ore  and  ran  it  into  the  lessee'a  amaJgamating  pan% 
■k  a  fixed  prioe  per  tan»  do  not  thereby  become  partners  with  the  amalgama- 

Meart  ▼.  Jamew,  2  Ner.  3^  A  snbscription  to  shares  is  bat  an  act  er 
el  the  sahscriber  to  become  a  partner.    It  is  exeontory  only,  and 

not  hold  him  oat  to  the  public  as  a  partner,  where  he  has  not  interfered 
in  tibe  oonceniy  becanse  he  does  not  by  his  act  of  sabecribing  aoqnire  a  right 
to  a  share  el  tiie  profit.  Bat  he  may,  by  acting  as  a  member  or  director,  er 
sttanHing  meetingB^  etc,  or  otherwise,  hold  himself  oat  aa  a  member,  and  be 
liaUa  as  anchv  though  there  be  some  want  of  the  necessary  formalities  or  acta 
to  make  him  k^y  a  member:  Hedge  and  ffomU  Appeal  63  Pa.  St  278L 
Intsrast  in  profits  does  not  necessarily  make  a  person  a  partner,  or  liable  aa 
Thna  where  he  is  only  interested  in  the  profits  of  a  bosinesa  as  a 
el  compmisatinn,  he  is  not  a  partner.  In  snch  a  case,  his  interest  is  not 
a  property  in  the  profits  as  snch,  bat  a  claim  against  them  as  a  fond  oat  ol 
which,  when  asoertained,  he  is  to  be  compensated:  Le  Fevre  ▼.  CcMagnio,  5 
GoL  664.  Hie  rale,  that  all  who  participate  in  profits  are  liable  as  partners^ 
b  anbjeci  to  many  esceptiona  Thas»  if  three  enter  into  an  agreement,  by 
wlndi  one  of  them  is  to  do  certain  thuigSv  and  the  other  two  certain  things^ 
eadi  at  their  own  expense^  and  each  to  receive  his  pro  rata  of  profits  arising 
from  the  f olfiUment  ol  the  contract^  this  does  not  constitnte  tiiem  all  part» 

and  make  them  all  liable  for  expenses  incurred  by  either  in  the  perf orm« 

of  their  part  of  the  contract:  HeeheriY.  Fegely^  6  Watts  &  S.  139.  Bat 
where  the  membera  ol  an  nnincorporated  joint-stock  association  have  em- 
barked in  a  common  ondertaking  for  their  common  profit,  and  which  asso- 
ciation nnder  their  agreement  has  been  snstained  by  money  advanced  by 
each,  a  coort  of  eqoity  will,  in  order  to  settle  their  disputes  respecting  the 
distcibation  of  a  common  fnnd,  treat  them  as  partoers:  BuUerJield  v.  Beard^' 
Iqf,  28  Mich.  412.  As  to  when  creditors  become  partoers,  see  English  casea 
cited  in  Blanchard  and  Weeks's  Tdmiling  Gases  on  Mines,  Minerals,  etc.,  668^ 


3u  "Mming  Partmenhip  "  iobe  Dktmgvithed  from  **Ordinary  Partnerahip  m 
MbMB/* — There  may  be  formed,  for  mining  purposes,  an  ordinary  partoership 
in  mines,  where  ihe  ordinary  rules  of  partoership  apply,  and  where,  as  in 
ether  rases,  one  partner  may  bind  the  firm.  Thus,  where  two  persons  en- 
tered into  an  agreement  to  engage  together  in  a  mining  adventure,  under  a 
finn  name^  and  to  share  the  profits  and  losses  equally,  and  as  a  firm  they 
pnrrhaaerl  a  mine,  and  paid  a  noto  given  in  the  firm  name  for  a  portion  of  the 
priee^  it  waa  held  that  the  contract  was  one  of  partnership,  in  the  ordinary 
asnee^  ae  distingaiihed  from  what  is  known  aa  a  "  mining  partoership/'  and 
that  either  partner  had  the  same  authority  to  bind  the  firm  as  if  it  were  an 
erdinaiy  trading  partnership.  The  role  Uiat  iu  "  mining  partoerships  "  one 
has  no  aathority  to  bind  the  firm  by  a  promissory  note,  is  based  upon 
that  insoch  partnerships  there  is  no  ddedU9  permmiMt  and  thai 
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•OBM(|ii«atly  the  membecahlp  is  oontiniiaUy  mbject  to  ofaanget  bejood  Um 
MBtrol  of  the  partofin;  bat  tbere  h  nothing  in  the  natore  of  mining  whlidi 
forbidi  a  oontract  of  atrict  partnership;  and  idien  it  appean  that  the  oonfl* 
dential  reUtiona  of  an  ordinary  partaerahip  are  eetabliahed,  and  the  firm  not 
sabject  to  the  intmaum  of  other  partners  at  will^  the  resaon  of  the  role  fail% 
and  with  the  reason  the  role  itself:  Deefar  ▼.  HowO,  42  OsL  638.  liming 
claims,  ditches,  and  lands  may  be  held  aa  partnership  property,  aa  well  an 
any  oUier,  and  when  ao  held,  sndi  property  will^  for  the  purposes  of  diaoharg- 
Ing  the  partoership  obligationa  or  aettling  the  partnership  affiurs^  be  sabjeol 
in  equity  to  all  the  incidents  of  other  partnerahip  property.  Tbe  title  t» 
claims  may  be  held  by  partiea  aa  tenants  in  oommon,  while  there  may  be  a 
strict  partnerahip  for  the  purpose  of  woridng  them;  or  there  may  be  a  part- 
nership both  in  the  ownership  and  in  the  wosking  of  the  dauns.  Whether 
the  rdationship  of  the  parties  ia  one  or  the  other,  or  neither,  mnat  depend 
npon  the  facts  of  each  partioular  case:  Dmyea  ▼.  Bmri^  28  Id.  687,  per  Saw- 
yer, J.;  Bradley  ▼.  HarbiKm^  26  Id.  76. 

4.  No  Ddedtu  Penona  m  Mining  Paiimtraki^'^  Bemlh,  — Tbere  is  no 
choice  of  persons  in  a  mining  partnership.  This  hat  oonstitates  an  important 
distinction  between  the  ordinary  oommereial  partnership  and  a  mining  part- 
nership, because  the  former  is  founded  on  the  deleetm$  permmcB,  This  fact  ia 
also  given  aa  a  reason  for  limiting  the  powers  of  partners  in  a  mining  partner- 
ship. It  is  also  a  reason  why  one  partner  of  a  mining  partnership  may  asll 
er  transfer  hia  interest  without  oonanlting  his  feUow-partners;  and  also  aa  a 
rsaaon  why  such  a  transfer,  or  even  the  death  of  one  of  the  partners,  will  not 
work  a  dissolution  of  the  partnership.  In  £aet»  the  only  differences  generally 
mruL^ng  between  ordinary  oommerdal  partnerships  and  mining  partnerships 
are  those  which  flow  from  the  fact  that  in  mining  partnerships  tiiere  is  no 
delectus  penona:  J<me$  ▼.  Clark,  42  OaL  180;  Ta^hr  ▼.  Ccutle,  Id.  367; 
Decker  ▼.  HoweO,  Id.  636;  Charle§  ▼.  AUeman,  6  CJdL  107;  8.  O.,  2  Morriaon'a 
Min.  Rep.  6S.  The  purchaser  of  an  interest  in  property  being  worked  by  a 
mining  partnership  becomes,  by  the  purchase,  a  partner,  with  all  the  rights 
and  liabilities  of  that  relation:  Taphr  ▼.  CaaOe,  42  OsL  367;  yUbet  ▼.  Natk, 
62  Id.  540.  If  a  member  of  a  mining  partnership  sells  his  interest  in  tiie 
mine,  the  purchaser  takes  it  subject  to  any  lien  existing  in  faror  of  a  copart- 
ner for  debta  due  the  creditors,  or  adyanoes  made  for  the  use  of  the  oonoem; 
unleaa  he  becomes  a  purchaser  in  good  faith  for  a  valuable  consideration,  with- 
out notice  of  such  lien.  And  if  a  partner  aeUs  his  interest  in  a  mining  com- 
pany while  it  is  engaged  in  working  its  mining  ground  as  partoers,  the 
purchaser  will  be  deemed  to  have  bought  with  notice  of  any  lien  resulting 
from  tiie  relation  of  the  partners  to  each  other,  and  to  the  ereditors  of  the 
partnership:  Duryea  v.  Burt,  28  Id.  660.  Each  partner  may  transfer  hia 
interest  and  avoid  incurring  future  liability  without  dissolving  the  partner- 
ship: See  principal  case;  Kahn  v.  Central  SmMng  Co,,  11  Bep.  240. 

6.  a.  Establkkmad  (^  Mkdng  Partnerek^;  b.  DiuoiuHon;  e.  Dlmrfrtemmd; 
d.  Control  qf  Mc^oritif»  ^-  An  express  agreement  to  become  partners,  or  to 
share  the  profits  and  losses  of  mining,  is  not  necessary  to  the  formation  er 
existence  of  a  mining  partnership.  The  relation  arises  from  the  ownership 
of  shares  or  interests  in  the  mine  and  working  the  same  for  the  purpose  of 
extracting  the  mxnerab  therefrom;  but  an  actual  working  of  the  mine  is 
essential,  otherwise  the  owners  of  the  mine  sre  simply  tenants  in  comment 
Bee  principal  case;  Dwryea  v.  Bwri,  28  OaL  669;  Dether  v.  lloweU,  42  Id. 
636;  SetUmbre  v.  PuUuiTn,  Id.  490;  Taylor  v.  Caaile,  Id.  367;  Jonee  v.  ChHt, 
Id.  626b  all  leading  cases  in  Oalifomia  on  the  subject  of  mining  psrtnerdiipni 
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A  partecnldp  iBt>7  1m  inqplisd  from  the  aeto  of  the  pertie%  ea  weO  ea  by  cat- 
fMM  mint  aad  agreement:  ilam»ffe  ▼.  P^tHt$,  7  GoL  128, 134. 

bw  IHuoIvHon,  — The  aale  of  a  purtnerahip  interaet  doea  not  diaaolve  a  mm- 
iig  perkncnhip:  See  principal  caae;  Tofflor  ▼.  CaaUe,  42  OaL  867;  Dmyea  ▼. 
Bmri,  88  Id.  689;  Kahm  ▼.  Cetdral  SmOUng  Warka,  11  Rep.  249;  8.  0., 
IQS  U.  8.  641.  And  no  diaaoliition  reaoltB  from  the  death  of  a  partner:  See 
frinopal eaee;  roylorv.  Ca««e, 42 GaL  867;  Joma  Y.Chrk,  Id.  181.  Theae 
faele  reanlt  from  the  doctrine  that  in  mining  partnerahipa  there  i«  nsnallj 
no  ddedaiM  per&omB:  Tajfhr  ▼.  Ccutie,  Id.  367.  A  annriving  partner  has  no 
nght  to  take  control  of  the  mining  partaerahip  property  aa  aurivor,  be- 
eaaae  tide  right  only  apptiea  where  the  deieeku  peraona  ezista:  Jone$  r. 
Clat^  Id.  181.  War  will  diaaolve  a  mining  partnerahip:  McAdamB*9  Bafr$ 
▼.  Howmt  9  Boah,  1&.  A  mining  partnerahip  may  be  totally  diaaolved  by 
a  jvdgment  of  diaadntifm;  and  aueh  a  jndgment,  directing  a  aale  of  the 
partnerahip  property  and  a  diviaion  of  the  proceed^  is  a  final  judgment, 
and  will  bear  interaet:  Clcui  ▼.  Dwmam,  46  OaL  204.  If  no  term  is  pre- 
aoibed  by  agreement  for  ita  doration,  a  general  partnerahip  oontinnee 
nntil  diaaelved  by  a  partner,  or  by  operation  of  law:  Giyil  Code  GaL,  aec 
t448L  Bot  it  haa  been  held  that  a  Joint-etock  aaaociation,  formed  for  a 
definite  period,  cannot  be  Tdlnntarfly  diaaolTod  without  unanimoaa  oonaent; 
and  that  if  anch  oonaent  cannot  be  had,  application  moat  be  made  to  the 
eoort;  and  where  a  diaaolntion  is  for  the  intereat  of  all  the  parties  concerned, 
coats  and  oonnael  feea  will  be  allowed  ont  of  the  common  fnnd:  Von  Schmidt 
▼.  Bwmtmgiom,  1  OaL  66;  a  0.,  6  Morriaon'a  BCin.  Rep.  284.  Where  no  time 
ef  dnration  ia  limited  by  an  agreement  to  proapect  for  and  develop  mining 
ynptrtjf  it  ia  determinable  nnder  equitable  reatriotiona,  at  pleaanre,  but 
sneh  detarmination  cannot  operate  to  defeat  zighta  accnied  under  it  while  it 
waa  in  force:  Lawnmoe  ▼.  Robkutm,  4  GoL  667. 

e.  DmigreemaiU, — d.  Ckmtrol  ^  Majori^, — The  deciaion  of  the  membera 
«niing  a  majority  of  the  ahareaor  intereata  in  amining  partnerahip,  and  not 
the  majority  of  peraona,  binda  it  in  the  oondnct  of  ita  buaineaa;  provided  that 
the  exerciee  of  audi  power  is  neoeaaaiy  and  proper  for  carrying  on  the  enter- 
priee  for  the  benefit  of  alL  Bat  in  caee  of  manif eat  oppreaaion,  the  minority 
in  intereat  may  obtain  relief  from  a  conrt  of  equity:  Dcmghaty  v.  Crtasryt  80 
CaL  291;  a  0.,  1  Morriaon'a  Min.  Rep.  86;  Nokm  v.  LoveMt,  1  Mont.  224; 
a  G..  9  Morriaon'a  Min.  Rep.  36a 

a  CctUraeta  qf  Mmmg  Partnerahipa  —  Powera  qf  Mining  Parinera,  Maim- 
fem^  8uperintendentat  etc  —  The  rule  ia,  that  the  powera  of  membera  and  man* 
ajars  of  mining  partnerahipa  are  limited  to  the  performance  of  aueh  acts  in 
the  name  of  the  partnerahip  as  may  be  neceaaary  to  the  tranaaction  of  the 
beainea^  or  which  ia  uanal  in  aueh  companiea.  No  choice  of  partnera  in 
auning  partnerahipa  ia  the  cauae  of  thia  limitation  of  power:  CfhaHea  v.  Bak- 
kmam,  6  GoL  107;  a  0.,  2  Morriaon'a  Min.  Rep.  65;  Jonea  v.  aark,  42  OaL 
180;  Toy/or  v.  Outi^  Id.  867;  SkiUman  v.  Laehman,  23  Id.  19a  Thus  it 
hae  been  held  that  while  the  membera  of  a  mining  partnerahip  may  not  pea- 
aaaa  implied  anthority  to  bind  the  company  by  a  promiaaoiy  note,  or  for 
■Moey  borrowed  to  carry  on  the  buaineaa,  yet,  as  an  incident  of  such  part- 
nerahip, tiiey  have  anthority  to  bind  each  other  by  deaUnga  on  credit  for  the 
porpoee  of  working  their  mine,  if  it  appeara  to  be  neceaaary  or  uanal  in  the 
■moagement  and  oonrae  of  working  the  mine:  Mcumlle  v.  PariBa,  7  OoL  12a 
The  anthority  of  each  partner  to  bind  the  other,  in  a  mining  partnerahip,  ia  an 
implied  one,  yat^  aa  between  the  partnera  themadvea,  there  may  exist,  by  ez- 

a  limitation  upon  the  general  implied  anthority.    Bat  third 
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dflftliag  with  the  firm  withoat  aotioe  of  mdi  mlrioiionfl^  aie  nol 
affected  therein  wi^  reipeot  to  dealings  within  the  seope  of  the  partnenhif 
bnainees:  Id.  A  mining  nqperintendant  may  bind  hia  oompany  upon  aoeh 
eontracta  made  by  him,  in  the  oompany'a  name»  aa  arenanal  and  neoeaaary  ia 
the  ordinary  proeecntion  of  the  work:  J<mu  ▼.  Okurht  4St  OaL  191.  And  eaoh 
mining  partner  has  authority  to  hire  labor  and  to  bind  the  firm  for  its  pay- 
ment: NoUm^.  Lo9ekfdt,  1  Mont  224;  a  O.,  9  Morrison's  Min.  Bep.  S6a  If 
there  be  an  agreement  among  mining  partners  that  no  member  of  the  part* 
nerahip  shoold  hire  workmen  or  oontraot  for  neoessaries  without  oonsent  of 
the  others,  notice  of  snch  agreement  mnst  be  brought  home  to  the  party 
hired  or  contracted  with,  or  the  company  will  be  liable:  Id.  It  seems,  too^ 
that  if  an  individual,  oalled  a  "  mining  expert  *'  in  California,  is  employed 
by  an  association  to  eTamine  mines,  a  person  who  sots  with  the  aBeooiation» 
thongh  his  name  is  not  signed  to  the  articles  of  association,  may  beoome 
jointly  bound  vrith  the  members  for  snch  services:  Bojfd  ▼.  JlferrieU,  62  HI. 
151;  S.  C,  9  Morrison's  Min.  Bep.  664.  And  a  oontnict  by  one  of  several 
copartners,  in  relation  to  the  partnership  bosinesi^  and  whidi  he  has  a  rifjtA 
to  make,  is  binding  upon  the  firm:  SmUh  v.  CSttfon,  1  CoL  29;  Babeoekr,  SteW' 
arty  58  Pa.  St.  179.  When  an  aot  i>  done  for  the  benefit  <A  a  partnership,  a 
subsequent  ratification  of  it  during  the  partnership  by  one  of  the  membsi% 
is  a  ratification  by  all:  L}ftU  v.  Sanboum,  2  Mich.  109;  S.  C,  1  Morrison's 
BCin.  Rep.  313. 

On  the  other  hand,  however,  it  must  be  observed  that  a  member  of  a  mini* 
ing  partnership,  its  superintendent,  or  manager,  has  no  power  to  bind  his 
associates  by  engsgements  with  third  persons  to  tiie  extent  that  a  member  of 
a  trading  or  commercial  firm  may  da  Thus  the  law  does  not  imply  any 
authority  to  a  member  of  a  mining  partnership,  or  its  superintendent,  or 
manager,  to  execute  a  promissory  note,  or  to  draw  or  accept  a  bill  of  exchange. 
AuUiority  to  do  such  an  act  must  be  shown:  See  principal  case;  Joneg  ▼. 
Clark,  42  CaL  180.  But  a  general  agency  may  be  inferred  from  facts  and 
circumstances;  from  the  habit  and  course  of  dealiog:  LpeU  v.  Sanbomm^  2 
Mich.  313;  S.  a,  1  Morrison's  Min.  Bep.  313;  Baheoeb  v.  Slewart,  68  F^  St. 
179.  And  estoppel  will  sometimes  apply.  Thus  the  members  of  a  miniog 
partnership  were  estopped  from  disputing  the  validity  of  a  promisaory  note 
■igned  by  its  superintendent,  where  it  was  given  in  payment  for  property 
which  the  partnership  was  using,  where  such  use  was  a  beneficial  one,  and 
where  all  the  members  knew  of  the  execution  of  the  note  soon  after  it  was 
made,  knew  of  its  existence,  and  believed  it  to  be  a  company  note,  and  ao- 
quiesoed  in  paying  interest  upon  it  until  long  after  the  original  debt  would 
have  been  barred  if  the  note  were  invalid:  Jonet  v.  Clark,  42  CaL  180.  So 
where  the  secretary  of  a  mining  partnership  executed  a  note  in  the  firm 
oame,  and  it  was  subsequently  ratified  and  approved  in  a  way  not  recognised 
by  any  written  regulations  or  by-laws  of  the  company,  but  aooording  to 
usage,  it  was  held  that  the  recognized  and  established  usage  on  the  part  of 
the  firm  should  be  taken  as  a  part  of  the  contract  of  partnerahip:  Taiflor  v. 
Castle,  Id.  367.  That  ratification  will  validate  a  note  given  hy  the  superin- 
tendent of  a  mining  company,  see  also  Joust  v.  Clark,  Id.  180.  But  where 
a  partnership  is  proved  to  be  an  ordinary  trading  or  commercial  partnerahip 
dealing  in  mines,  as  distinguished  from  a  "  mining  partnership "  proper,  a 
firm  note  given  by  one  of  the  firm  for  money  bonrowed  in  the  name  of  and 
for  th««  use  of  the  firm,  will  be  valid  as  a  firm  note^  and  may  be  ooUeoted  of 
his  partner:  Decker  v.  Howell,  Id.  636.  But  in  a  case  where  no  oontraot  of 
partoerahip  of  any  kind  is  proved*  it  is  not  within  the  soope  of  the  antfaflcitf 
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in  A  mere  mnager  of  ilw  iroikfaig  of  a  mmeb  aKiMmgh  UmMlf  an 
r,  to  employ  an  attorney  in  the  name  of  all  the  proprieton,  to  proeeonte 
defend  litigations  oonoerning  the  tiUe  of  the  property.  Without  epeoial 
inftliority  for  that  porpoae,  radi  a  oantraot^  if  made,  woold  not  hind  his  oo* 
cfwners:  Charlm  ▼.  Eihkman,  6  OoL  107;  S.  0.,  2  Morrison's  Min.  Rep.  6& 
It  resnltsy  from  the  cases  eonsidered  nnder  this  head,  that  no  member  of  a 
■■■"^"g  partnership  or  otiier  B|;ent  or  manager  thereof  can,  hy  a  contract  in 
vritin^  bind  the  partnership,  without  special  anthority  derived  from  the 
■embers  thereof,  snd  this  it  is  incnmbent  on  the  creditor  to  show. 

7.  AeeomOing,  PapmeiU  t^  Debts,  Lieiu. — A  co-tenant  in  mining  property 
is  entitled  to  an  acoonnting  of  the  proceeds  of  the  mines  from  his  oo-tenantsr 
Makm  T.  Ceniral  SmdUng  Cfo,,  11  Bep.  249;  B.  0.,  102  U.  S.  641;  Sndth  ▼. 
Jfagoa,  17  GsL  178.  For  drcnmstances  where  a  nonsnit  was  granted  in  a 
partienUr  action  for  the  dinolation  of  a  mining  partnership^  and  for  .an  m^ 
counting,  see  Cfkofi  ▼.  jSttfer,  59  Id.  66a  Before  a  final  deoree  can  be 
rendered  dissolving  a  partnership,  it  is  necessary  that  the  assets  shonld  be 
eonverted  into  money,  and  each  partner's  balance  ascertained  and  allotted  to 
him:  Levi  ▼.  Katnidt,  8  Iowa,  160.  For  ndes  of  settlement  in  particnlar 
eaees,  see  case  last  cited;  Atkinson  t.  Cash,  79  DL  63;  Levi  ▼.  Karridt,  13 
Iowa,  344;  Freek  ▼.  BhkisUm,  83  F^  St.  474;  BuUerfiM  ▼.  Beardsleff,  28 
Mich.  413.  In  an  action  to  take  an  account  of  a  mining  partnership  and 
dindlTe  the  same,  and  sever  the  interests  of  the  several  partners,  all  those 
owning  interests  in  the  partnership  are  necessary  parties,  and  an  order  may 
be  iasned  to  bring  in  other  parties,  if  necessary,  before  the  case  is  finally  dis- 
posed of:  Setiembre  v.  Putnam,  30  Cal.  490.  Bnt  a  partner  cannot  have 
partition  and  accounting  without  a  dissolution  of  the  partnership;  yet  where 
a  dissolution  is  found  snd  decreed,  the  decree  should  provide  for  an  account- 
ing: Ni^fH  V.  Nadi,  62  Id.  640.  A  levy  upon  and  sale  of  partnership  prop- 
erty under  an  execntion  for  the  individual  debt  of  one  of  the  partners,  pnoscs 
his  interest  only;  and  this  must  be  determined  by  an  account  of  the  partner- 
diip  afiatrs:  WanTs  Appeal,  81^  Pa.  St.  270;  S.  0.,  6  Morrison's  Min.  Rep. 
€86k  In  California,  new  partners  are  liable  for  old  debts.  Thus  where 
there  is  a  valid  subsisting  indebtedness  against  a  mining  partnership,  in  the 
form  of  a  promis8<vy  note^  the  partnership  continues  liable,  at  least  to  the 
sstent  of  the  partnership  assets,  though  some  members  of  the  company  have 
parted  with  their  interests,  if  the  new  members  purchased  with  knowledge 
of  the  note,  for  in  such  a  case  they  purchase  subject  to  the  payment  of  partner- 
ahip  debts:  Jones  v.  dark,  42  CaL  180.  But  in  Pennsylvania  it  is  held  that 
an  mrfsftfning  partner  is  not  liable  on  the  contracts  of  the  firm  made  before  he 
beeame  a  partner:  Babcoek  v.  Sieuart,  68  Pa.  St.  179.  If  there  be  partner- 
ship property,  and  also  separate  property  of  a  deceased  partner,  the  partner- 
dixp  debts  are  to  be  paid  out  of  the  proceeds  of  the  joint  estate,  and  the 
individual's  debts  out  of  the  proceeds  of  the  separate  estate:  Charles  v.  Eshk' 
mam,  6  CoL  107;  S.  0.,  2  Morrison's  Min.  Rep.  66.  Where  a  partner  seeks 
to  escape  liability  on  the  ground  that  his  company  is  a  corporation,  the 
burden  of  proof  rests  on  him  to  show  the  existence  of  such  corporation:  ^6- 
(ott  V.  Omdiui  Smelting  Co,,  4  Neb.  416;  S.  C,  4  Morrison's  Min.  Bep.  8.  Each 
■ember  of  a  mining  partnership  has  a  lien  on  the  partnership  property  for  the 
debts  due  the  creditors  thereof,  and  for  money  advanced  by  him  for  its  use. 
This  lien  ezirt%  notwithstanding  an  agreement  among  the  partners  that  H 
must  not:  Ihuryea  v.  Buri,  28  CaL  669. 

8.  AetkmSt  and  Other  JilaUers  EeldUng  to  Mining  Partnerships,  —One  mining 
partner  cannot  sue  another  in  an  action  at  law.     His  remedy  is  by  bill  in 
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•qol^  for  a  dbMlatioa  and  wi  aoooumts  Jhmttt  ▼•  Ford,  t  Od.  86;  8iom  t, 
iitim,  S  Id.  292;  Bartutead  ▼.  Wmpire  Mg.  Ox,  6  Id.  299.  U  a  ntiriag  pv^ 
aer  ttill  eontin»—  bound  for  a  parlnsnliip  dolyt,  ha  navarthaleM  parti  witk 
his  eqni^  tohavo  the  pwtnanli^  debts  paid  oat  of  tfaa  partnanhip  propcrlji 
and  in  a  miit  to  diasohre  tfaa  partnanhip^  m  among  tha  partnan,  thooi^  ha 
may  be  a  proper,  he  is  not  a  neoenaiy,  party  t  J<mm  ▼.  CMt,  42  Id.  180l  la 
a  suit  against  partners,  an  item  of  debt  dne  by  tfaa  defandanta  and  oth«i 
jointly  oannot  be  reoovared:  Nckm  ▼.  Lcvdoek^  1  Mont.  22i;  8. 0.,  9  Moni- 
■on's  Min.  Rep.  960.  The  eomphunt  of  a  party  olaiming  a  miner'a  lien  naad 
not  show  whether  the  contract  eoed  on  was  an  express  or  an  implied  lian: 
Id.  Judgment  can  be  entered  against  defendants  individnally,  who  are  named 
and  described  in  the  complaint  as  a  certain  company,  althoagh  they  are  aol 
members  of  it^  if  the  jury  finds  that  they  are  liable  indiyidnally:  OmmmcIs 
Mg.  Co,  r,  Rnmley^  1  Mont.  201.  Foreclosure,  and  not  sale^  is  the  remedy  of 
an  equitable  mortgagee  of  a  share  in  a  mining  partnership:  Redmagme  ▼.  For^ 
ter,  10  Morrison's  Min.  Bep.  661.  As  to  action  against  mining  partner  for 
specific  interest,  see  WeOcmd  ▼.  Hkber,  8  Nev.  203;  SeUenbre  ▼.  Futmam,  99 
CaL  490.  As  to  action  by  tenant  in  common  in  poesession  to  determine  ad- 
Terse  daim  to  real  property,  see  Bon  ▼.  HeuUom,  86  Id.  813.  Where  a  part- 
nership is  cazried  on  by  two  different  firm  names,  a  judgment  against  either 
firm  will  support  an  execution  against  the  partnership  affectsy  and  a  sals  ua« 
der  it  will  pass  the  title  of  all  the  partners:  Care^  ▼•  BrigkL,  68  Pa.  St.  7a 
Where  a  mining  partner  renders  services  to  his  copartnership,  which  neither 
the  law  nor  the  agreement  of  the  partiee  imposes  upon  him,  an  agreement 
that  he  shall  be  paid  is  implied:  Levi  ▼.  Karrkk,  13  Iowa,  344.  As  to  torts» 
if  the  master  is  a  member  of  a  partnership  by  whom  the  seryant  is  employed, 
and  the  work  in  which  he  so  takes  part  is  within  the  scope  of  the  common 
undertaking  of  the  partnerships  his  copartners  are  jointly  liable  with  him  for 
an  injury  caused  to  the  senrant  by  the  master's  negligence:  AthooHk  ▼.  8tam^ 
tftx»  9  Morrison's  Min.  Rep.  674.  That  ditch  companies  in  Oaiifomia  are 
governed  by  Tory  much  the  same  rules  as  mining  partnerships,  see  Abel  ▼. 
Love,  17  dd.  233;  BradXeg  r.  Harhmu,  26  Id.  69;  JfeCoimetf  ▼.  Dewfer^  36  Id. 
366.  The  mining  ground  owned  and  worked  by  partners  in  mining,  whether 
purchased  with  partnership  funds  or  not,  is  partnership  property:  Dwryea  ▼• 
Buft,  28  Id.  569;  Qrvbb'B  AppecU,  66  Pa.  St.  117;  S.  0.,  3  Morrison's  Mia. 
Rep.  416;  Weai  Hickory  Mg.  AstockUkm  v.  Beed,  80  Pa.  St.  38;  FcnUds  ▼. 
Tatei,  67  IlL  416.  A  member  of  a  mining  partnership  shares  in  the  profits 
and  losses  thereof  in  the  proportion  which  tiie  interest  or  share  he  owns  in 
the  mine  bears  to  the  whole  partnership  capital  or  whole  number  of  sharss: 
Durpea  ▼.  Burt,  28  OaL  669.  The  California  atotute  of  1866-66^  in  relation 
to  levying  assessments  against  the  owners  or  interests  in  mining  claims  for 
the  purposes  of  working  the  same,  applies  only  to  copartners  in  the  clain^ 
and  has  no  reference  to  those  who  are  mere  owners  and  share-holders  with* 
out  the  partnership  relation:  Brundage  ▼.  Adanu,  41  Id.  619L  If  one  partner 
or  tenant  in  coDunon»  after  having  become  associated  with  his  copartners  la 
the  development  of  a  mine,  voluntarily  leave  it  in  the  poesession  of  his  co- 
tenants,  and  refuses  to  bear  his  just  proportion  of  the  expeoseo  inoarred  by 
them  in  the  development  of  tt^  and  ahonld  afterwards  bring  his  action  to  re- 
cover his  interest,  a  court  ol  eqnt^  will,  upon  a  proper  showini^  refuse  te 
grant  him  any  relief  until  he  has  paid  his  full  proportion  of  tfaa  expense  in- 
curred in  such  development:  MaUeU  v.  CTncle  Sam  O.  Jb  8.  Mining  Co.,  1  Nev. 
188.  The  poesession  of  one  partner  or  tenant  in  common  inures  to  the  benefit 
>f  all  until  such  possoBsion  becomes  adverse:  Id.     But  a  purchase  by  one  oo> 
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lenant  of  the  inlmft  of  anotliflr  does  not  miure  to  the  benefit  of  ell  tbe  i^ 
meining  tennnti  in  oommoiL  In  a  mining  partnership,  the  firm  bae  no  right 
of  pre-emptioii  as  to  the  interests  of  retiring  partners  in  the  mine.  Therefor^ 
a  tenant  in  oommoa  of  mining  property,  and  a  partner  in  the  working  of  the 
mine,  cannot  daim  any  benefit  in  the  clandestine  pnxchase  of  the  interests  of 
eertain  oo-tenants  and  retiring  partners  by  two  of  bis  oo-tenaats  sad  partner^ 
although  he  had  prerioosly  agreed  with  one  of  the  pnrohasen  to  negotiate  for 
the  poFohaae  of  soefa  interests  for  their  joint  benefit^  sod  was  then  willing  te 
pay  hie  shafe  of  the  pordmse-moBsyt  Fbrai  KoL  Bamk  t.  BhmH  4  Fed,  Ein^ 


Boles  v.  Johnston. 

[n  OAuroBinA,  nk] 

OovBT  cm  Soirrrr  wm.  vor  Sar  abkdm  Smntort^s  Sau  akd  Db»  nr  Ooc^ 
ukXXBAL  AonoH  oommeneed  for  that  pnrpose,  where  tlie  levy  and  sale 
were  iiregnlar  and  frandnlent.  If  any  remedy  exists  nader  sodi  cirsaas- 
steaoes*  it  is  by  motion  properly  made  in  the  oonrt  where  the  Judgment 
was  rendered  to  set  aside  the  sale. 


Thb  hcts  are  stated  in  the  opinion. 
/.  A.  Fletchevj  for  the  appellants. 

By  Court,  Cbockbb,  J.  This  is  an  aotioin  to  reoover  the 
possession  of  a  house  and  lot  in  Siskiyou  County.  The  com- 
plaint allies  that  the  plaintififs  are  the  owners  of  the  property 
in  question,  and  that  the  defendant  claims  title  to  it  under 
and  by  virtue  of  a  sheriff's  sale  and  deed,  under  an  execution 
issued  upon  a  judgment  against  the  plaintiff  Boles  and  one 
Martin.  The  complaint  sets  forth  numerous  irregularities  in 
the  conduct  of  the  officer  in  making  the  levy  and  sale,  and 
aTers  that  he  and  the  sureties  on  his  official  bond  are  either 
insolvent  or  have  left  the  state,  taking  their  property  with 
tfaem.  There  is  no  averment  that  the  defendant  had  notice  of 
these  irregularities,  or  that  he  in  any  way  participated  therein. 
The  case  was  submitted  to  the  court  below  upon  the  facts 
stated  in  the  complaint,  and  the  exhibits  of  the  judgment  and 
execution  attached  thereto,  and  the  court  dismissed  the  casei 
from  which  the  plaintiffs  appeal. 

Whether  a  court  of  equity  might  not  grant  relief  in  a  proper 
case  showing  fraud  in  the  conduct  of  the  sheriff  in  selling 
property,  in  violati<m  of  the  rights  of  the  parties  and  the  re- 
quirements of  the  statute,  of  which  the  purchaser  and  those 
claiming  under  him  had  notice,  or  in  which  they  may  have 
participated,  is  a  question  unnecessary  to  determine  in  this 
case,  as  it  is  not  founded  upon  any  such  state  of  fiMts. 
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If  fhe  plaintiffs  have  any  remedy  at  all  under  the  facts 
stated,  it  is  by  motion  properly  made  in  the  court  where  the 
judgment  was  rendered  to  set  aside  the  sale,  and  not  in  thiB 
eollateral  action.  The  right  of  action  here  is  founded  solely 
upon  these  irregularities,  and  the  court  below  committed  no 
error  in  dismissing  the  action. 

The  judgment  is  affirmed. 

Cope,  C.  J.,  and  Norton,  J.,  concurred. 

PcmOHASSB  AT  EXBODTION  SaLU  18  NOT  BoUND  BT  IbKUULAB  AOft  09 

OmcER  OB  PLAiNTivfs  in  which  he  does  not  partioipftte:  See  oaaet  cited  in  nots 
to  Sydnar  v.  Boberia,  65  Abl  060.  94;  JSOhtf§  Lnaee  y.  KnoU,  74  Id.  610,  aod 
note  521;  Segum  ▼.  ifaoeHdfc^  76  Id.  117;  EamUtom  ▼.  Shmoibury^  15  Id.  779; 
Uaddiox  V.  atdliwan,  44  Id.  234;  Cb«y  ▼.  Grtgory.^1^  581,  and  note  564; 
NewUm  V.  SiaU  Bank,  58  Id.  363,  and  note  370.  One  cUiming  title  to  prop- 
erty under  execution  sale  may  show  aa  againat  a  third  person  that  tbs  sala 
was  made  in  a  different  manner  from  that  stated  in  the  retomx  Draie  t. 
Moaney,  76  Id.  145. 

SDKRinr's  Sals  cannot  bb  Collatbrallt  Attaokbd:  See  note  to  i^ao- 
Um  ▼.  State  Bank,  58  Am.  Deo.  370;  note  to  SwiggaH  ▼.  HarUr,  89  Id.  4301 
Irregularities  in  execution  sales  must  be  corrected  by  direct  applioation  to  tbo 
court  for  that  purpose;  and  they  can  ozdy  be  taken  advantage  ol  by  the 
owner  of  the  property  and  those  claiming  under  him:  See  note  to  SheUon  ▼. 
HcanUkm,  57  Id.  151.  Judgment  cannot  be  avoided  or  impeached  by  attauh* 
ing  mere  irregularities  in  judicial  proceedings,  which  are  open  to  direct  ob- 
jection in  the  suit,  or  which  may  be  taken  advantage  of  on  error  or  appeSM 
Nath  V.  Church,  78  Id.  678;  note  to  Stngyari  v.  Harber,  89  Id.  430. 

As    TO    WHXN   AKD    UlTDEB  WhAT   CiRCUMSTAHCBS    CHAVOniT  WILL   IV- 

TKBTEBB  TO  Skt  astox  BziODTiOK  Salxs,  SCO  CkmpbtU  V.  Qardmtr,  69  Abb. 
Deo.  598^  and  note  604;  BUgkt'a  Bein  v.  Tcbm,  18  Id.  219;  Aamtmr.  Sf^ 
gim,  34  Id.  200^  and  oolleoted  cases  in  note  thereto  aa  to  whan  itMrifTs 
win  be  set  aside. 


Lathbop  v.  Middlbton. 

[2S  Caufobbza,  2S7.J 

Fbbbt-boats,  Kvsr  on  Mau.  Routbb,  abb  not  Ezhipt  wmom  Sau  cm 
BxxounoN. 

LBTT    or    EXXOUTTON    X7F0N   FXBBT-BOAT  DOBS    NOT    OBtri'BUCT    PASBAOB  OV 

MaHj  within  the  meaning  of  the  act  of  Congress  making  it  a  penal  offense 
to  "knowingly  and  willfully  obstruct  or  retard  the  passage  of  the  maO, 
or  of  any  driver  or  carrier,  or  of  any  horse  or  carriage  carrying  the 
same,*^  where  no  mails  were  on  the  boat  at  the  time  of  levy,  though 
they  were  brought  on  soon  afterwards. 
Am  or  OoNOBsas,  Makdig  It  Pbnal  Oiybnbb  to  HnrDXB,  Dblat,  urn 
Obstbuct  MaHiS,  must  bb  Stbiotlt  Gonstbubd,  when,  undor  its  pro* 
visions,  it  is  sought  to  protect  property  used  in  the  transportation  of 
mails  from  the  pursuit  of  creditors,  in  derogation  of  a  right  reoogniied 
by  the  laws  of  the  state. 
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Plaintiff,  when  the  executions  were  levied,  was,  and  had 
been  for  five  jears,  a  regularly  licensed  ferry^^nan,  having  a 
ferry  acroea  Feather  River,  near  OroviUe,  on  the  main  traveled 
roQie  from  Oroville  to  Bed  Blu£P.  Other  fiurts  toe  stated  in 
the  opinion. 

/.  E,  N.  LetriSj  for  the  appellant. 

Smith  and  Rosenbaum^  for  the  respondent. 

By  Court,  Crocker,  J.  This  is  an  action  to  ei^oin  the  de- 
fendant, the  sheriff  of  Butte  County,  from  selling  a  ferry-boat 
belonging  to  the  plaintiff,  under  an  execution  against  him,  and 
to  require  him  to  release  the  levy  thereon.  It  apj^ears  that  the 
sheriff,  having  two  executions  against  the  plaintiff,  levied  the 
same  upon  the  ferry-boat,  which  was  at  the  time  in  an  unfin- 
ished condition,  and  had  never  been  used  at  the  ferry.  The 
plaintiff  contends  that  the  United  States  mail  from  Oroville 
to  Shasta  crosses  the  river  at  his  ferry,  and  therefore  his  ferry- 
boats are  exempt  from  forced  sale  on  execution.  The  statute 
of  this  state  provides  what  property  shall  be  exempt  from  sale 
OD  execution;  but  ferry-boats,  even  on  mail  routes,  are  not  in- 
eluded  in  the  list  Nor  is  there  any  act  of  Congress  which 
exempts  such  property. 

In  Parker  v.  Porter^  6  La.  169,  a  levy  of  an  attachment  was 
made  on  a  steamboat  used  to  carry  the  United  States  mails; 
but  no  mails  were  on  the  boat  at  the  time,  though  they  were 
brought  on  soon  after,  and  it  was  held  that  the  levy  was  valid, 
and  was  not  an  obstruction  to  the  passage  of  the  mail  within 
the  act  of  Congress  making  it  a  penal  offense  to  '*  knowingly 
and  willfully  obstruct  or  retard  the  passage  of  the  mail,  or  of 
any  driver  or  carrier,  or  of  any  horse  or  carriage  carrying  the 
same":  held,  further,  that  this  act  must  be  strictly  construed, 
when  under  its  provisions  it  is  sought  to  protect  proi)erty  used 
in  the  transportation  of  the  mails  from  the  pursuit  of  credi- 
tors, in  derogation  of  a  right  recognized  by  the  laws  of  the 
Btate. 

The  ^ptopctiy  in  this  case  was  clearly  liable  to  the  levy,  and 
the  court  erred  in  enjoining  the  sale,  and  ordering  the  defend* 
ant  to  release  the  levy. 

The  judgment  is  tberrfore  reversed,  and  the  oaoia  ie* 
manded. 

NqbtoNi  J.f  concurred. 

Die.  Vol.  LXXXm— • 
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GaLLAGHBB  v.  WtLSdAMBOa. 

[n  cuufOBnA*  UL] 

BusnaamtB  or  YwanoMt  wmriuui  MAim  buobi  ob  Aim  8ai%  Msm 
ComntEKT  BrxDnroi  to  Pbovb  Fbaud  as  juuomr  Hn^  wImto  pnp- 
•rtj  whicih  has  betn  Mid  is  afterwaitU  loried  npoa  and  aold  under  an 
aseontion  by  a  eraditor  of  the  Tendor,  and  suit  ia  brought  hj  the  iraadaa 
to  raoofer  damagaa  for  the  alleged  wronghil  takings  and  the  dafanati  i% 
that  tiie  aale  waa  mado  to  de£rand  creditora,  and  that  thara  waa  no  im* 
madiatu  deliTory  or  oontumous  chaogo  of  poaaeasion. 

Whrhib  Statbmxrts  or  ViVDon  Ann  EviDUfan  AOAXsar  Vbvdb^  dapenda 
upon  drenmatanoeay  where  a  aale  ia  attacked  aa  being  in  frand  of  orad- 
iton.  If  made,  however,  before  the  aale  ia  completed,  they  an  eridanoa 
againat  the  vendee. 

OooramianAL  Commuiooations  BIads  st  Gluht  to  Amaana  abb  Pbtt- 
niMBi)^  ao  far  aa  they  relate  to  the  boaineaa  which  the  atttomey  ia  em- 
ployed totranaaet;  and  the  attorney  cannot  be  compelled  to  diaftlnee 
them.  Bat  thia  mle  doea  not  apply  to  any  &ota  within  the  attorney  *a 
knowledge^  or  information  acquired  by  him  in  any  other  way  than  by 
anch  onnfldential  commnnicationa  of  the  client. 

OomiuiiiaATioirs  bot  PninLBaED.  —  While  an  attorney  and  diant  are  trana- 
aeting  bnsineaBy  any  atatementa  made  by  the  client  to  othera  preaent  at 
the  time,  or  by  other  peraooa  to  each  other,  or  to  the  dient^  are  not  priv- 
ibged»  and  the  attotnqria  bound  to  diacloaetham  the  anoe  as  any  other 


Tbb  QuBsnoB  n  Pbopbb  ib  Atcaokibo  Salb  ab  bbibo  or  Fbaud  ot 
GBBDiroBSt  "Did  yon  aee  any  diffBrenoe  in  the  appearance  or  manage- 
ment of  tfainga  after  the  aale  from  that  before  tiie  aale^  of  the  atage  and 
horaea  to  pbuntifff    It  doea  not  call  for  the  ^qpinion  of  the  witneaa. 

iBRVOonoB  SHOULD  Ibgutdb  All  Faoib  nr  CkkHTBOTBBsr,  material  to  tiio 
right  of  the  plaintiff,  or  the  def enae  of  the  defendant^  where  tiie  oonrt 
inatmota  the  jnry  npon  what  state  of  facta  they  must  find  a  Tcrdict  for 
a  party. 

Wbbbb  Salb  is  Mad^  nr  Fact,  to  Dbsbaud  Gbbdiiobs^  Jub¥  katb  Ho 
RiOBT  TO  FQn>  BOB  Vbbdb^  in  an  action  by  him  ta  recover  the  pni|H 
arty  which  haa  been  levied  on  and  aold  by  craditora  of  the  vender^  even 
though  the  evidence  prove  an  actual  deliveiy  and  a  oontinBons  ohangs  el 


The  facts  are  stated  in  the  c^xiiiion  of  the  oonrt 

John  Curreyj  for  the  appellant. 

WiUiama  and  Thomtanj  for  the  respondent. 

By  Coart,  Cbockeb,  J.  This  is  an  action  to  leoover  dam* 
ages  for  the  alleged  taking  of  a  stage-coach,  horses,  and  harness, 
by  the  defendant  from  the  plaintiff.  It  appears  that  Patiiok 
Gallagher,  the  plaintiff's  brother,  was  formerly  the  owner  of 
the  property  in  controversy;  and  becoming  embarrassed  and 
insolvent,  he  executed  a  bill  of  sale  to  the  plaintiff,  at  the 
request  of  a  sister,  Mrs.  Oiblin,  dated  August  20,  1861,  t$ 
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ncure,  or  in  payment  of^  a  debt  due  fincnn  Patrick  to  the  plain* 
tiff.  At  that  time,  Patrick  waa  indebted  to  the  defendanti 
Williamson,  who  commenced  an  action  thereon  a  few  days 
afterwards;  and  on  the  sixteenth  day  of  September  recovered 
judgment  thereon  for  $1,104.68  and  costs;  on  which  judgment 
an  execution  issued,  which  was  duly  levied  upon  the  fxoipeTty 
IB  question,  and  the  same  was  afterwards  sold  on  the  execu* 
tion.  These  acts  constitute  the  alleged  taking.  The  defend- 
ant contended  that  the  sale  to  the  plaintiff  was  made  to  defraud 
the  creditors  of  Patrick  Gallagher,  of  whom  he  was  one,  and 
Ihat  th^e  was  no  immediate  deliyery  or  continuous  possession 
in  the  plaintiff,  within  the  statute  of  frauds;  and  that  the  sale 
was  therefore  void  as  to  him. 

It  seems  the  bill  of  sale  was  made  in  the  ni(^t-time  of  An* 
gust  29th,  in  the  absence  of  the  plaintiff, — the  contract  on  his 
behalf  being  made  by  Mrs.  Giblin,  who  acted  as  his  agent 
At  the  trial,  one  Lay  was  called  as  a  witness  fer  the  defend- 
ant, and  testified  that  he  had  a  conversati<m  with  Patrick 
Gallagher  the  next  morning,  to  wit,  August  80th,  about  the 
transaction,  in  which  the  latter  told  him  the  purpose  for  which 
the  bill  of  sale  had  been  made.  He  was  then  asked  to  state 
what  he  told  him  upon  the  subject;  to  which  the  plaintiff 
ebjeeted;  that  such  statements  were  mere  hearsay,  and  they 
were  made  after  the  bill  of  sale  was  executed.  The  court 
sustained  the  objection,  and  this  is  assigned  as  error.  The 
oourt  clearly  erred  in  its  ruling  on  this  point.  The  defendants 
had  an  undoubted  right  to  prove  that  the  vendor  made  this 
bQl  of  sale  for  the  purpose  of  defrauding  his  creditors;  and  his 
statements  upon  the  subject,  whether  made  before  or  after  the 
execution  of  the  bill  of  sale,  were  competent  evidence  to  prove 
that  fact,  as  against  him.  Whether  such  statements  were 
evidence  against  the  vendee  depends  upon  drcumstances.  The 
defendant  insists  that  at  the  time  this  conversation  occurred, 
the  sale  had  not  been  completed;  that  Mrs.  Giblin  had  no 
authority  from  the  plaintiff  to  mdce  the  contract;  and  he  did 
not,  until  afterward,  know  of  the  sale  to  him,  or  ratify  it.  If 
these  statements  were  made  to  the  witness  before  the  sale  was 
in  fact  completed,  they  were  admissible  in  evidence  against  the 
plaintiff,  as  stoitements  made  by  the  vendor  before  he  had 
finally  parted  with  his  title  to  the  property,  and  whether  they 
were  thus  made  was  a  question  for  the  jury  to  determine  from 
all  the  evidence. 

It  appears  that  Mrs.  Giblin  emplayei  one  Currier,  an  attor^ 
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nej  at  law,  to  draw  up  a  bill  of  sale,  and  Aej  went  to  the 
office  of  one  Woods  for  that  purpose.  The  defendant  called 
Carrier  as  a  witness,  and  asked  him  this  question:  ^^  Did  yoa 
hear  Mrs.  Oiblin  say,  when  yon  went  to  the  office  of  Sqnire 
Woods,  on  the  night  of  August  29,  1861,  that  she  had  no 
authority  from  plaintiff  to  transact  the  business  for  him,  of 
which  she  has  testified  on  this  trial?"  The  plaintiff  objected 
that  it  was  a  priyileged  communication  made  to  the  witness 
as  an  attorney,  and  therefore  he  could  not  disclose  it;  the 
court  sustained  the  objection,  and  this  is  assigned  for  error. 
Other  questions  were  also  put  to  this  witness,  respecting  the 
oonversations  between  the  vendor,  Mrs.  Oiblin,  and  other  pei^ 
sons  present  at  the  time  of  the  transaction,  relating  to  the 
object  and  design  of  the  parties  in  making  the  bill  of  sale, 
which  were  excluded  by  the  court  upon  the  same  objectioo. 
It  appears  that  Mrs.  Giblin  employed  the  attorney,  and  she 
was  therefore  his  client,  so  flEur  as  relates  to  this  transaction. 
The  rule  is  well  settied,  tiiat  the  confidential  counselor,  solici- 
tor, or  attorney  of  the  party  cannot  be  compelled  to  disdose 
communications  made  to  him  in  that  capacity:  LandAerger  y. 
Garkamj  6  Cal.  460.  But  this  rule  does  not  extend  to  any 
fitots  within  his  knowledge,  or  information  acquired  by  him  in 
any  other  way  than  by  such  confidential  communications  ol 
the  client:  HwUer  y.  Wat$ony  12  Id.  877  [78  Am.  Dea  543]. 
It  follows  that  all  statements  made  by  Mrs.  Giblin  to  the 
attorney  which  were  in  the  nature  of  confidential  communicar 
tions  to  him,  respecting  the  matter  then  being  transacted,  were 
privileged,  and  he  could  not  be  required  to  disclose  them.  But 
any  statements  made  by  her  to  other  persons  at  that  time,  or 
by  other  persons  to  each  other  or  to  her,  were  not  thus  priyi- 
leged, and  the  attorney  was  bound  to  disclose  them  the  samo 
as  any  other  witness:  CoveiMy  y.  TannahiUy  1  Hill,  88  [87  Am. 
Dec.  287];  Rochester  City  Bank  y.  Suydamj  5  How.  Pr.  254; 
Hation  y.  Robinwn^  14  Pick.  416  [25  Am.  Dec.  415];  BmmweU 
y.  XttccM,  2  Bam.  &  C.  746.  The  questions  excluded  by  the 
court  did  not  refer  to  communications  made  to  the  attorney 
by  Mrs.  Giblin,  but  to  conyersations  by  the  persons  present 
with  each  other,  including  her.  Such  ccmyersations  were  not 
priyil^ed  communications,  and  he  should  haye  been  permit- 
ted to  testify  in'regard  to  them,  under  an  injunction  from  the 
court  not  to  disclose  confidential  communications  from  her  to 
him.*  The  court  therefore  erred  in  excluding  these  questioos. 
At  the  trial,  a  witness  (Hutton)  was  asked 
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defendant:  '^Did  yon  see  any  difference  in  the  appearance  or 
management  of  things  after  the  sale  from  that  hefore  the  sa)  i^ 
of  the  stage  and  horses  to  plaintiff?  "  This  was  excluded  upon 
objection  by  the  plaintiff  that  it  called  for  the  opinion  of  the 
witness;  and  this  is  also  assigned  for  error.  We  think  the  ques- 
tion a  proper  one  in  cases  of  this  character:  Eagles  v.  Manhall^ 
19  Cal.  320;  Stevens  v.  Irwiuy  16  Id.  603  [76  Am.  Dec.  600]. 
The  court  therefore  erred  in  excluding  it  The  court  charged 
the  jury  as  follows:  "If  you  believe  there  was  an  actual  sub- 
stantial delivery  of  the  stage-coach  and  horses,  and  a  substan- 
tial change  of  possession^  and  that  plaintiff,  or  some  one  for 
him,  had  and  took  actual  possession  of  the  same,  and  that 
such  possession  was  continuous  and  not  merely  formal,  your 
verdict  must  be  for  plaintiff."  The  charge  was  excepted  to  by 
the  defendant,  and  is  assigned  for  error.  The  instruction  was 
erroneous,  because  it  ignores  entirely  the  questions  relating  to 
the  validity  of  the  sale  which  were  put  in  issue  by  the  plead- 
ings, and  on  which  some  evidence  was  given.  Wliere  a  court 
instructs  a  jury  upon  what  state  of  fiEU)ts  they  must  find  a  ver- 
dict for  a  party,  the  instruction  should  include  all  the  facts  in 
controversy,  material  to  the  right  of  the  plaintiff  or  the  defense 
of  the  defendant.  In  tbis  respect,  the  instruction  is  defectivCi 
br  it  omits  to  refer  to  the  important  question  whether  the  sale 
was  made  to  defraud  creditors  or  not.  If  it  was,  in  fact,  made 
to  defraud  creditors,  the  jury  had  no  right  to  find  for  the  plain- 
tiff, even  though  the  evidence  proved  an  actual  delivery  and 
a  continuous  change  of  possession. 

The  judgment  is  reversedi  and  the  cause  remanded  Sat  a 
new  triaL 

CoPK,  C.  J.,  and  Norton,  J.,  concurred. 

DKLJJUnOlIB  OV  VXNPOB,  WHXR  HVTDMSCM  AOAUm  H18  VlirDXl  TO  ShOW 

VftAUD:  i7or«oiiT.  ^fiiAlAp  42  Am.  Deo.  628,  and  extended  iu>ietherato 
dMrniwing  the  mbject;  Pdtibane  ▼.  Phe^,  35  Id.  88,  and  note  92;  Thomptm 
r.  Tkon^mm,  68  Id.  638^  and  note  648;  Simpmm  t.  Oarhi<m,  79  Id.  707,  and 
note  717.  Dedaratioii  of  Yendor  after  sale  ia  competent  to  ahow  fact  of  sale: 
MuOtoBoMd  ▼.  sMU(m,  78  Id.  496.  In  Thonqp§on  ▼.  Thampfon,  68  Id.  638^  it  ia 
held  that  a  Tendor'a  declarations  after  conTeyanoe  of  realty  are  admiaaible  to 
detetit. 

DmajJULTiaan  ow  OaAXTOB,  Mads  witiuwt  PassDroi  ov  GaAsm,  Sliow- 
no  FmAtmohKn  iMmrr,  ai<e  admisphle  to  prore  the  fraud  of  the  grantcn 
8eeiiotatoP«tflhMev.  PAetMb36Am.Dec.  92,  and  oaaea  there  cited. 

PuviLaoKD  CmannnaAnoss— Ths  Bui.b  avd  m  Bxgdtions.  —  Aa  to 
the  third  yabkimthd^Oabua,  npra,  aee  Thompmn  y.  KUbome^  91  ^bl  Dee. 
748.  and  note  746;  iHdenMM  ▼.  Pecq^  69  Id.  321;  ffmterY.  ITotaiM.  73  U. 
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5IS;  Bmk  qf  Utkar.  Mermnam,  49  Id.  189,  and  note  233;  Cjipwityv.  Ttm- 
n  MI,  87  Id.  287,  and  brief  note  298.  PriTilege  aa  to  oommmiiofttioDs  by  • 
ptfty  to  an  aotion  ia  confined  to  ooonael,  interpreters,  and  perhspa,  to  tlio 
alarka  of  oonnaeli  Jaeknm  ▼.  French^  20  Id  699;  8kme^  y.  McNdl,  18  Id.  881 
Extent  of  privilege  oooaidered:  FaUr  ▼.  Hill,  22  Id.  400. 

PiBaONg  PeBENT  when  COIOCUNICATION  18  MaDI  TO  COUHBEL  ABB  KOI 

PBiviLBaED  from  disclofling  the  aame:  Jadsatm  y.  /VencA,  20  Am.  Dea  898. 
80  an  attorney,  called  by  hia  client  to  witneaa  a  bosineaa  tranaaction  between 
tiie  latter  and  a  third  peraoo,  ii  not  privileged  from  testifying  to  what  be 
there  saw:  Common  y.  TamnaldVL,  37  Id.  287.  Communications  to  attorney  by 
one  not  interested  In  suit  are  not  privileged:  Alkn  v.  Harmon,  73  Id.  302. 
Privilege  of  coonsel  does  not  extend  to  information  acquired  from  persona 
ether  than  hia  dient^  though  obtained  while  acting  aa  counael:  CroAff  v.  Bet- 
ger,  42  Id.  117. 

The  prdioipal  case  was  cited  in  Barhtr  v.  State,  48  Ind.  187,  to  the  point 
that  instractiona  diould  be  predicated  on  the  whole  evidence^  and  when  they 
have  a  tendency  to  restrict  the  consideration  of  the  Jury  to  isolated  htcts,  to 
the  exclusion  of  other  facts  which  are  before  them  in  evidence^  it  is  not  only 
a  misdirection,  but  an  infringement  on  the  province  of  the  triers  of  the  faoi. 
Though  the  jury  are  the  exclusive  judges  of  what  is  proved  by  the  evidanea^ 
atiU  it  may  be  summed  up  by  the  court:  Id.  In  Vernne  v.  ArchibaU,  3  CoL 
160,  it  waa  cited  to  the  point  that  where  the  testimony,  ignored  by  the  in- 
structions, is  of  sufficient  weight  to  entitle  it  to  be  oonsidered  by  the  jury, 
and  the  facts  which  it  tends  to  prove,  if  proven,  would  ohange  tbo  rights  of 
the  partiea  litigant^  such  instructions  are  clearly  eiToneoii%  and  whan  tiMre 
it  nothing  in  the  fitfther  instructbns  of  the  oonrt  to  ooReofe  tlie  efMr»  thaf 
auiat  be  held  to  hanre  misled  the  jury. 


Sabobnt  V.  Stxtbil 

HM  OAUfOBEIA,  86a.J 

Ho  lliiim  PjiBfiuuB  TO  ImruTUTioN  or  Suit  iob  Rbuuvbbt  of  Pm^ 
IBTT  o  Neobhart,  where  the  poasession  of  it  waa  originally  acquired 
by  a  tort.  It  is  only  when  the  original  possession  is  lawful,  and  the 
action  dependa  upon  the  unla^irful  detention  that  a  demand  ia  required. 

▼kiiZDrnr  or  Title  Aoquibed  vbom  Fraudulent  Pubohaser.  — One  who 
takea  properly  from  a  fraudulent  purohaaer  in  payment  of  or  aa  aeonrity 
for  E  pre-existing  debt  againat  auch  fraudulent  purohaaer,  cannot  hold  it 
■gainst  the  vendor.  Nor  will  a  creditor  of  the  frandulent  vendee^  who 
leviea  on  and  sells  the  property  fraudulenly  obtained,  on  an  eKecntioB 
against  the  frandulent  vendee,  snd  who  becomes  the  purchaaar  at  ezeen* 
tion  sale^  acquire  any  title.  But  a  bona  Jide  purohaaer  from  the  frandn* 
lent  vendee^  P^^juig  a  valuable  consideratian,  without  notioeof  the  frand^ 
in  the  usual  course  of  trade^  can  hold  the  property  againat  the  original 
vendor. 

ClBUUTIOM  OfTEBED  IN   BVIDENOE  MAT  BE   EZOLUDED  WHEH. — Where  A, 

E  creditor  of  a  fraudulent  purchaser,  B^  haa  obtained  a  Judgment  againat 
him.  and  levied  execution  thereon.  A,  in  an  action  against  him  by  the 
original  vendor^  C,  to  recover  the  property,  ia  not  injured  by  the  refosal 
ef  the  eoort  to  leoeive  in  evidence  the  execution  issued  on  tiie  JBdgnwmt 
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of  Am.  B^  and  otiiar  proof  in  oooiMoiion  tlMMwitii,  ttwt  tilt  yuiwrty 
WMioldtohimby  tileilieriffiindertliatezwntioiL  A»  bj  hfai  ]ioroliAM 
■nder  the  ezMatioo^  ooald  aoqiiiro  zio  better  title  thaa  B  had}  ead  tlie 
amo  evidenoo  wliiflli  eetaUiehed  the  fMst  tiiat  B  had  zio  tifl%  would 
equally  eetahlieh  the  nine  fact  aa  agamat  A;  and  the  fotee  aad  eflbel  of 
that  erldenDe  eaonot  be  aToided  or  defeated  in  anyway  by  the  *^H«f^ffli 
of  the  ejwmtion,  eta,  in  eridenee. 
Fakkbpation  or  Fraud  ioekd  hot  h  Pbovsd  whut.  —Where  a  pur- 
flhaaer  haa  rbtsined  jiruperly  from  a  fraadnlent  Tendee  in  payment  of  a 
pre-existing  debt^  or  aa  an  oKeoation  creditor,  it  ia  ntineonaHTy^  in  an 
aotion  by  the  origioal  Tender  againat  said  porohaaer  to  reoof?er  the  prop- 
nrty,  to  prore^  on  the  trialt  that  he  partieipated  in  the  frand  of  the 
frandnleat  Tondee. 

Thx  facts  are  stated  in  the  opinion. 
John  B.  HaUj  for  the  appellant. 
P.  L.  Edwardsj  for  the  respondents. 

By  Court,  Cbockeb,  J.  This  is  an  action  to  recover  the  pos- 
sesnoiiy  or  the  value  if  possession  could  not  be  had,  of  a 
quantify  of  lumber,  valued  at  eleven  hundred  dollars.  The 
oomplaint  alleges  that  the  plaintiffs  are  the  lawful  owners  and 
entitled  to  the  possession  of  the  lumber;  that  the  lumber  is  in 
the  possession  of,  and  unlawfully  detained  by,  the  defendant; 
and  that  he  refuses  to  deliver  the  same  to  the  plaintiffs, 
though  BVxCh  delivery  has  been  duly  demanded.  It  appears 
that  the  plaintifih  sold  and  delivered  the  lumber  in  queistion 
to  uDO  Smith;  but  they  contend  that  Smith  obtained  the  same 
by  fraud  and  fraudulent  representations;  and  that  therefore 
1m  never  acquired  any  valid  tifle  thereto.  The  defendant 
claims  the  property,  as  purchaser  under  a  sale  on  an  execu- 
tion issued  on  a  judgment  in  his  &vor  against  Smith.  The 
plaintiffs  recovered  judgment  in  the  court  below,  from  which 
the  defendant  appeals. 

The  first  pdnt  raised  by  the  appellant  is,  that  as  the  com- 
plaint does  not  aUege  any  tortious  or  unlawful  taking  of  the 
property  by  the  defendant,  the  plaintiffs  were  bound  to  aver 
and  prove  a  special  demand  and  refusal  before  commencing 
the  aotion;  and  a  motion  for  nonsuit  was  made  on  that 
ground,  and  overruled.  The  case  of  Paige  v.  (yNealj  12  Cal. 
483,  is  very  similar,  in  many  of  its  features,  to  the  present 
one.  In  that  case,  the  court  say:  '^It  was  not  essential  to 
aver  a  demand  ol  the  defendant  of  the  wheat  in  controversy 
in  the  complaint^  or  to  prove  a  demand  on  the  trial.  If  the 
property,  in  fitct^  belonged  to  the  plaintiff, — and  it  is  upon 
thiff  theory  the  suit  is  brought,  and  to  this  effect  the  evidence 
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tended  when  the  plaintiff  rested, — the  seizure  by  the  defend- 
ant  was  tortious;  and  it  is  a  general  rule  that  where  the  pos- 
session of  property  is  originally  acquired  by  a  tort,  no  demand 
previous  to  the  iiustitution  of  suit  for  its  recovery  is  necessary. 
It  is  only  when  the  original  possession  is  lawful,  and  the 
action  relies  upon  the  unlawful  detention,  that  a  demand 
is  required."  No  objection  was  made  by  demurrer  that  a 
qiedal  demand  was  not  averred  in  the  complaint;  but  the  de- 
fendant took  issue  upon  all  the  averments.  The  jury  found 
by  their  verdict  that  the  property  belonged  to  the  plaintiff, 
and  that  it  was  in  the  defendant's  possession.  The  defend- 
ant's claim  was  adverse  to  that  of  the  plaintiff,  and  his 
possession  was  therefore  unlawful  from  the  beginning.  He 
contested  the  plaintiff's  claim  or  right  to  the  property  all 
through  the  action.  If  he  had  admitted  in  his  answer  the 
plaintiff's  right  to  the  property,  and  that  he  had  always  been 
ready  to  deliver  up  the  property  upon  demand,  but  no  de- 
mand had  been  made,  it  might  have  been  a  question  whether 
he  could  have  been  compelled  to  pay  the  costs  of  the  action. 
But  after  contesting  the  title  of  the  plaintiff,  through  a  liti- 
gated suit  in  which  he  claimed  the  title,  he  cannot  escape  the 
effects  of  an  adverse  verdict  by  an  objection  of  this  kino. 

At  the  trial,  the  defendant  offered  in  evidence  the  executioD 
issued  on  the  judgment  of  Sturm  v.  Smithy  and  other  proof  in 
connection  therewith,  that  the  property  was  duly  sold  by  the 
sheriff  under  that  execution  to  the  defendant;  but  the  courti 
on  objection,  excluded  the  evidence,  and  this  is  assigned  for 
error.  The  answer  of  the  defendant  is  simply  a  denial  of  the 
allegations  of  the  complaint,  and  does  not  aver  any  title  or 
right  of  possession  in  the  defendant;  in  fact,  it  denies  that  the 
property  was  in  his  possession.  Under  these  circumstances, 
it  is  doubtful  whether  the  evidence  was  admissible  under  the 
pleadings.  But  the  defendant  has  not  been  injured  by  the 
exclusion  of  the  evidence.  Even  if  it  had  been  admitted^ 
together  with  the  judgment  on  which  the  execution  issued, — 
which,  however,  was  not  offered, — it  could  not  have  availed 
the  defendant  anjrthing.  The  plaintiff's  right  of  action  waa 
founded  upon  the  want  of  any  title  in  Smith  to  the  property 
on  the  ground  of  fraud;  and  this  evidence  did  not  in  any  way 
tend  to  disprove  the  facts  on  which  the  plaintiff's  claim  rested. 
The  plaintiff's  evidence  established  his  title,  as  found  by  the 
verdict  of  the  jury.  The  evidence  offered  and  rejected  would 
Dot  have  shown  that  the  defendant  vtood  in  any  better  post* 
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ticm  than  Smith,  or  that  the  plaintiffs'  title  was  not  as  effectual 
against  the  defendant  as  against  Smith.  The  defendant,  hj 
his  alleged  purchase  at  the  sale  on  execution,  acquired  no  bet- 
ter title  to  the  property  than  Smith  had;  and  the  same  evi* 
dence  which  established  the  fact  that  Smith  had  no  title, 
equally  established  the  same  fact  as  against  the  defendant; 
and  the  force  and  effect  of  that  eyidence  could  not  have  been 
aToided  or  defeated  in  any  way  by  the  excluded  testimony. 
He  who  receives  goods  from  a  fraudulent  purchaser  in  pay- 
ment, or  as  security  for  a  pre-existing  debt  against  such  fraudu- 
lent purchaser,  cannot  hold  them  against  the  vendor:  Root  y. 
French^  13  Wend.  570  [28  Am.  Dec.  482];  Coddington  v.  Bay^ 
20  Jdms.  637  [11  Am.  Deo.  342]. 

And  the  same  principle  applies  to  a  purchase  by  a  creditor 
at  an  execution  sale  of  the  property  on  an  execution  against 
0ie  fraudulent  vendee:  Durell  v.  Haleyy  1  Paige,  492  [19  Am. 
Dec.  444];  Buffington  v.  Oerrishf  15  Mass.  156  [8  Am.  Dec. 
97].  But  a  bona  fide  purchaser  from  the  fraudulent' vendee, 
paying  a  valuable  consideration  without  notice  of  the  fraud, 
obtaining  them  in  the  usual  course  of  trade,  would  hold  the 
goods  against  the  vendor:  HilHard  on  Sales,  p.  332,  sec.  7. 
The  defendant  in  this  case  holds  a  claim  which  accrued  be- 
fiire  the  sale;  and  as  he  paid  nothing  on  his  purchase  at  the 
execution  sale,  he  cannot  claim  the  right  of  a  bona  fide  pur- 
diaser  in  such  cases.  If  the  amount  of  his  bid  on  the  prop- 
arty  was  applied  as  a  credit  on  the  execution  and  judgment, 
he  can  have  the  same  canceled  at  any  time  by  applying  to 
the  court,  and  showing  that  he  obtained  no  title  to  the  prop- 
erty by  his  purchase:  Practice  Act,  sec.  237;  Piper  v.  Elwoody 
4  Denio,  165;  Adame  v.  Smithj  5  Cow.  280;  Neleon  v.  Rock- 
wetlj  14  nL  875.  By  that  means,  he  will  be  placed  in  the 
same  position  he  was  in  before  his  purchase,  and  will  have 
lost  nothing  thereby.  It  was  not  necessary  for  the  plaintiffs 
to  prove  that  the  defendant  participated  in  the  fraud  of  Smith. 
The  evidence  introduced  by  the  plaintiffs,  and  which  was  ob- 
jected .to  by  the  defendant,  was  admissible,  as  tending  to  prove 
the  fraud  of  Smith  in  the  purchase  of  the  property  from  the 
plaintiffs. 

The  judgment  is  afiSrmed. 

Cops,  C.  J.,  and  Nobton,  J.,  concurred 

Ho   DmHAHD    NlOBHUBT    VKMOMM    OOMMMKOaQ    AonOK    lOB    FWXmTT 

toasunmLT  QRAiirsD:  WMer  ▼.  Dawk,  00  Am.  Deo.  87,  and  note  90t 
Omrtkr.  Ome,  76 Id.  174. 
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Qm  WteXiKM  Pbopibtt  wbom,  Feavdolsiit  OsAim^  Mibslt  as  Pat- 
■SHT  OB  SaovBiTT  lOB  Pu-BOBiiira  Dnr,  is  not  rnudi  a  btmaJUe  porehiwr 
ia  will  be  protoetod  agaiiigi  the  grantor:  Sea  note  to  TTbintai  y.  Bfaaelord^ 
S3  Am.  Deo.  704. 

Bona  Fmn  Pubobasib  iob  Valuablx  CasnoDEtuama  will  bb  Pbo- 
riCTBD  whether  he  parohaae  firam  e  frandnlent  grantor  or  grantee;  and  andi 
pnrohaeer  will  be  protected  againgt  the  fraadnlent  grantor'a  ereditora:  Chrh' 
Han  T.  Oreenwood,  79  Am.  Deo.  IM,  and  note  109;  Choteau  t.  Jome$,  60  Id. 
460,  and  note  409;  Coieman  t.  Coeke,  18  Id.  767;  Sydfior  v.  RoberU,  66  Id.  84; 
ffaUr.  I>elaplaim,e8l±  67;  Awiet t.  Preicwr,  13  Id.  406;  JfifetY.  Ocfen,  19 
Id.  177;  DureU  v.  Hal^,  Id.  444;  Z)«sfaii  t.  Vaitier,  26  Id.  106;  note  to 
WiWaant  t.  Jferfei,  Id.  612.  The  prioritiea  between  pnrbhaaen  from  a 
frandnlent  grantor  and  fraudulent  grantee,  respectively,  ia  with  him  who 
firet  reoorda  his  deed:  Ledyard  v.  ^ttf/er,  37  Id.  379.  But  the  above  rale  ap> 
pliea  only  where  the  fraudulent  vendor  haa  the  legal  title  to  the  property 
sold.  Therefore  a  purohaaer  of  property  from  one  having  neither  title  nor 
antfaority  to  aell  acquires  no  title:  See  note  to  Affnew  v.  Joknttm^  02  Id.  307| 
80^  from  one  holding  under  defective  title:  SoUmv.  BvertU^  32  Id.  641. 

VbNDSI,  without  NonOB  OV  FbAUDULBHT  PuBOHASB  at  ShBBITV's  SALi^ 

U  BOT  Affbctbd  thbbbbt:  Blif^'9  Bdn  v.  Tobin,  18  Am.  Deo.  219.  An 
innocent  purohaaer  at  b  dieriif' a  sale  acquires  a  good  title,  notwithstanding 
such  sale  is  brought  about  through  the  fraud  of  othen:  Spmdler  v.  Athmtamf 
66  Id.  766,  and  collected  caaea  in  note  701,  on  tiUe  acquired  by  purchaser  at 
sberiff 's  sale. 

Bona  Fedb  PuBOEAani  ibok  FBAimouonr  Pdboeabbb  at  an  ezecutor'a 
sale,  without  notice  of  the  firand,  will  take  a  good  title:  Priee  v.  Junim,  28 
Am.  Dec.  686;  Ukurtkmy.  Tkunkm,  S3  Id.  704. 

Status  of  Pubobaibb  at  SasBiir'a  Salb  wdbb  JuDOMsn  aoadcst 
Praudulbnt  Obabtob:  SeoU  v.  Pmredlf  89  Am.  Dec  468. 

BrrKTT  or  GBABTo'fl  PAKiiaiPAiBni  nr  Fbaud  or  hd  Vbbdob:  CMs- 
lian  V.  Onemwoodt  79  Am.  Dec  104»  and  note  109. 

Proof  of  Vbbdbb's  Actual'  Pab!IIOefatioh  dt  Fbaud  of  Vbbdob,  in 
■ale  fraudulent  as  to  creditors,  is  not  neoessaiy;  knowledge  of  the  franduient 
intent,  or  of  facta  auffident  to  put  a  pradent  man  upon  inquiry,  ia  auffidentt 
i/i//«  V.  HwoeOi,  70  Am.  Dec  331. 

Tbb  pbingipal  GASi  WAS  CITED  in  each  of  the  following  anthoritiea,  and 
to  the  point  stated:  No  demand  is  necessary  before  suing  a  sheriif  for  penonal 
property  tortionaly  taken  by  him;  and  the  taking  is  tortious,  if  the  sheriff 
take  property  not  belonging  to  the  defendant  in  the  writ,  whether  in  his  pos- 
session or  not:  WeUmm  v.  Bnglkh^  38  OaL  684;  Hatyendmg  v.  iftiyer,  66  Id. 
660;  nor  is  a  demand  neoessaiy  before  suing  an  execution  creditor  who  pur^ 
chases,  at  sheriff's  sale,  property  so  seiied:  Harjpendmg  v.  Meifer^  66  Id.  660l 
In  the  caae  last  cited,  it  waa  held  that  where  the  possession  of  property  is 
obtained,  ia  good  faith  or  otherwise,  from  one  who  had  no  right  to  tranafer 
it,  a  right  of  action  by  the  owner  against  the  transferee  accrues  as  aoon  as 
the  latter  acquires  possession,  and  no  demand  or  further  act  of  conversion  is 
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(St  Gauvobiiia,  WL] 

BomCTBAD  Clmim  hat  LfOLUxa  Skvxbal  Ooktigvdus  Lon^  praHd^d  tii^ 
do  noi  neeed  in  Tihie  the  mm  of  fire  thoowmd  dolhn,  the  amioiiiil 
•Uaired  by  the  honmtoad  law. 

HinasTSA])  Claim  oaxvot  Imoludi  Mobb  nuir  Okb  Lot,  wliere  the  tiIim 
off  the  lot  on  wldeh  the  hooiMtead  reaidenoe  Is  ntaaied  aqnili  or  ozoaedt 
Iho  mm  of  five  thoooand  doUan  in  valne. 

SjWTnfKHT  iDB  Pab.t  ov  HoiaEnsAD  PRxmnB. — If  the  daclaiatioB  of 
homeatoad  daima  and  desoriLea  two  lota  of  land,  and  the  one  on  whieh 
the  dwelling-hooae  ia  aitoated  ia  worth  five  thonaand  doUar%  or  more^ 
and  both  are  abld  on  an  exeoation,  taaoed  on  a  judgment  againat  the 
hnsband,  the  pnrohaaer  at  the  ezeontion  aale  will  aoqnira  a  Talid  title  te 
the  lot  on  which  the  dwelling-honae  ia  noi  aitoatedy  and  ean  maintain 
e jeotnent  therefor. 

COKTSTAirCB  BT  DkBD  OF  PUBOHAaB  TO  WlWE,  ZHBIBAD  OF  HUSBABD^  ObB- 

ATBS  No  Pbbsumftion  that  the  property  conveyed  is  her  eeparate  eatate. 
It  ezdndea  all  premmption  that  the  proper^  waa  aoqnized  "by  gift»  be- 
qneetk  deviae^  or  deaoenL" 

OomrBT ANGK   OF   RbaL    BsTATB  BT    DbBD  of   PUBCBAflB  TO  WlFB»   U  PB»> 

■UMFTiVB  Stedbmcb  that  the  property  oonyeyed  belonga  to  the  com- 
mvnity,  and  ia  liable  aa  rach  for  tiie  debta  of  the  hoaband,  and  can  be 
dia|ioeed  of  by  him  like  any  other  community  property.  Bat  thia  pre* 
■Brnption  may  be  oTeroome  by  dear  and  aatiafaotory  proof  that  the  prop- 
erty waa  pBTchaaed  with  aeparate  fnnda  of  the  wife. 

KaBCWrMIB    DbIBBIUVT    OABBOT    DbFBAT    PUBOBABBB'a    BbOOTBBT  or   BOB 

PmwiMioif  bj  aetting  np  a  title  in  aome  third  peraon. 
Juvammn  n  No  Lnv  vfqh  Hombbtbaix 
HmnuD  OABVOT  bb  8oiu>  vfob  BzBOunoBy  except  wliere  it  oo?«n  BMte 

proparly  thaa  tha  law  allow%  in  which  ome  the  mrplna^  noi  eamnpi^ 

maybeaold. 

At  the  manhal's  sale  refened  to  in  the  opinioii,  the  land 
waa  mAd  in  fhiee  parcels;  the  lot,  thirty  feet  front,  on  which 
the  residence  stood,  in  one  parcel;  the  strip,  four  feet  nine 
inches  wide,  in  a  second  parcel;  and  the  lot,  thirty-foar  feet 
front,  in  a  third  parceL  The  other  facts  are  stated  in  the 
opinion. 

D.  P,  and  A.  BanloWj  for  the  appellants. 

y.  B.  Croeketif  for  the  respondent 

By  Coort,  Cbockbb,  J.  This  is  an  action  to  recover  the  pos* 
•essioii  of  a  lot  in  the  city  of  San  Francisco,  68  feet  9  inches 
front  on  Second  Street,  and  125  feet  in  depth.  The  plaintiff 
<  iaims  title  to  the  premises  under  and  by  virtue  of  a  deed 
executed  by  the  United  States  marshal,  dated  October,  1860, 
under  and  in  pursuance  of  a  marshal's  sale  on  execution  on 
the  thirty-first  day  of  January,  1860,  issued  upon  a  judgment 
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recovered  by  the  plaintiffs  in  the  United  States  circuit  court 
for  the  northern  district  of  California,  against  the  defendant, 
on  the  nineteenth  day  of  November,  1858.  Mrs.  Badger,  the 
wife  of  the  defendant,  intervened,  claiming  the  premises  as  a 
homestead  and  as  her  separate  property. 

The  principal  questions  which  arise  in  this  case  depend 
upon  these  claims  to  the  property  set  up  by  the  wife;  the  first 
of  which  we  propose  to  examine  is  that  relating  to  the  home- 
stead. It  appears  that  in  1855  Badger  executed,  acknowledged, 
and  recorded  an  instrument  purporting  to  be  a  declaration  of 
homestead  on  thirty  feet  of  these  premises,  which  was  all  he 
owned  at  that  time.  This  paper  can  have  no  force  or  effect, — 
as  the  law  in  force  at  that  time  did  not  authorize  the  execution 
or  recording  of  such  instruments.  He  was,  however,  residing 
upon  this  lot  of  thirty  feet  with  his  fsimily,  and  it  constituted 
and  was  his  homestead  under  the  laws  then  in  force.  After- 
wards, on  the  third  day  of  May,  1861,  Mrs.  Badger  duly  exe- 
cuted and  acknowledged,  and  procured  to  be  recorded,  a 
declaration  of  homestead  which  includes  not  only  the  thirty 
feet  occupied  as  a  homestead  in  1855,  but  the  adjoining  lot, 
which  had  been  purchased  since  1855,  of  88  feet  9  inches 
front  by  125  feet  in  depth.  This  declaration  of  homestead  in- 
cludes the  premises  now  in  controversy. 

The  referee  finds  that  the  lot  thirty  feet  wide,  with  the  house^ 
is  of  the  value  of  seven  thousand  five  hundred  dollars,  and  the 
thirty-eight  feet  nine  inches  front  is  of  the  value  of  four  thou- 
sand eight  hundred  dollars.  The  appellants  contend  that,  as 
the  value  of  these  lots  exceed  the  five  thousand  dollars,  the 
value  of  the  homestead  allowed  by  law,  and  as  they  are  separate 
lots,  acquired  by  different  titles,  therefore  the  homestead  claim 
should  at  least  be  limited  to  the  lot  thirty  feet  front  on  which 
the  dwelling-house  stands,  and  that  the  lot  thirty-eight  feet 
nine  inches  front  should  be  held  and  deemed  free  and  clear  of 
the  claim  of  homestead.  There  can  be  no  valid  objection  to 
including  more  than  one  of  several  contiguous  lots  in  the 
homestead  claim,  provided  their  value  does  not  exceed  in  the 
aggregate  five  thousand  dollars,  the  sum  allowed  by  the  home- 
stead law.  But  a  person  cannot  thus  include  more  than  one 
lot  in  a  homestead  declaration,  where  the  value  of  such  lot, 
with  the  dwelling  thereon,  equals  or  exceeds  five  thousand 
dollars.  And  if  it  is  attempted,  the  homestead  claim  will  be 
held  void  as  to  all  separate  lots  included  therein  over  and 
above  the  one  thus  occupied  as  a  residenoe.    The  homestead 
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claim  cannoi,  therefore,  in  fhie  case,  be  held  to  extend  beyond 
the  lot  of  thirty  feet  front  The  appellant,  in  his  brief,  does 
not  claim  that  thifl  lot  passed  by  the  sale  to  the  plaintififs,  so 
that  it  is  unnecessary  to  examine  either  the  title  set  np  to  it 
by  Mrs.  Badger  as  her  separate  property,  or  any  questions 
which  might  have  been  raised  owing  to  the  fact  that  its  value 
exceeds  five  thousand  dollars. 

The  next  questions  to  examine  relate  to  the  other  lot  thirty* 
eight  feet  nine  inches  front.  It  appears  that  on  the  eighteenth 
day  of  December,  1855,  the  defendant,  Badger,  purchased  this 
lot,  and  took  a  deed  therefor  from  one  Blade;  that  afterwards 
Badger  sold  and  conveyed  the  southern  portion,  to  wit,  34  feet 
front  on  Second  Street  by  125  feet  deep,  to  one  Scott,  thus 
leaving  the  title  to  the  northern  portion,  4  feet  9  inches 
wide,  by  125  feet  deep,  still  in  Badger.  On  the  twenty-fourth 
day  of  April,  1857,  Scott  conveyed  this  south  thirty-four  feet 
by  deed  of  bargain  and  sale  to  Mrs.  Badger  for  the  sum  of 
three  thousand  dollars,  of  which  one  thousand  dollars  was 
paid  in  cash,  and  the  remaining  two  thousand  dollars  was 
secured  by  a  mortgage  on  the  premises  executed  by  Badger 
and  his  wife  jointly,  and  they  also  gave  their  joint  promissory 
note  fiv  the  amount,  which  note  and  mortgage  still  remain 
unpaid. 

The  intervener  claims  that  she  made  this  purchase  of  Scott 
toft  her  own  sole  and  exclusive  use  and  benefit,  as  her  own 
separate  estate;  and  that  the  purchase-money  paid  thereon 
was  her  own  separate  property.  This  deed  is  not  copied  into 
the  transcript,  and  we  are  unable  to  determine  from  the  record 
whether  the  property  was  conveyed  to  her  sole,  separate,  and 
exclusive  use  or  not  The  referee  who  tried  the  cause  found 
that  the  cash  payment  of  one  thousand  dollars  was  made  as 
follows,  to  wit:  That  one  Phinney,  who  resides  in  the  city  of 
Boston,  had  before  then  left  with  said  William  G.  Badger,  for 
collection,  a  promissory  note  of  another  person,  with  authority 
to  loan  out  the  money,  when  collected  on  Phinney's  account; 
that  the  note  was  paid  to  Badger  shorUy  before  the  conveyance 
from  Scott  to  Mrs.  Badger;  that  to  enable  Mrs.  Badger  to  make 
the  cash  pajrment  to  Scott,  Badger  loaned  to  his  wife  the  one 
thousand  dollars  collected  for  Phinney;  that  subsequently  a 
portion  of  the  one  thousand  dollars  was  refunded  to  Phinney 
by  the  sale  of  a  piano,  which  was  the  separate  property  of  Mrs. 
Badger,  being  between  $860  and  $400.  The  referee  also  found 
tkai  the  intervenor  was  not  entitled  to  maintain  her  interven- 
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tioQ,  and  a  judgment  wao  rendered  accordingly,  from  which 
Bhe  has  not  appealed.  The  referee  also  found  that  the  plain- 
tiffs  were  not  entitled  to  leoover,  and  they  appeal  from  the 
judgment  rendered  thiereon.  The  dedeion  of  the  referee  waa 
adverse  to  the  claim  of  title  set  up  by  Mrs.  Badger;  and  as  she 
has  not  appealed  from  that  decision,  it  is  conclusiye  against 
her,  so  fistr  as  relates  to  her  claim  to  it  as  her  separate  prop- 
erty. 

The  law  is  well  settled  by  the  dedsions  of  this  court,  that  a 
deed  of  purchase  to  the  wife  is  presumptive  evidence  that  the 
property  thereby  conveyed  belongs  to  the  community,  and  is 
liable  as  such  to  the  debts  of  the  husband,  and  can  be  disposed 
of  by  him  like  any  other  community  property.  But  this  pre- 
sumption may  be  overcome  by  clear  and  satisfactory  proof 
that  it  was  acquired  by  the  separate  fiinds  or  property  of  either 
the  husband  or  wife;  and  the  ^burden  of  proof  to  rebut  the 
presumption  lies  upon  the  party  claiming  it  as  separate.  The 
fact  that  such  a  deed  is  made  to  the  wife,  instead  of  the  hue- 
band,  creates  no  presumption  that  the  property  is  her  separate 
estate.  The  conveyance  being  by  deed  of  purchase,  excludes 
all  presumption  that  this  property  was  acquired  by  gift,  be- 
quest, devise,  or  descent:  Meyer  v.  Kinzer^  12  Cal.  247  [73  Am. 
Dec.  538];  Smith  v.  Smith,  Id.  216  [73  Am.  Dec.  533];  Pidey 
V.  Huggine,  15  Id.  127.  The  proof  in  this  case  does  not  clearly 
and  satisfactorily  show  that  this  lot  was  purchased  with  tiM 
separate  funds  or  property  of  the  wife.  It  cannot,  thereforOi 
be  held  or  deemed  her  separate  estate;  but  it  was  community 
property,  and  liable  to  the  debts  of  the  husband,  and  subject 
to  his  control  and  disposition. 

It  further  appears  that  on  the  third  day  of  June,  1857,  the 
defendant,  Badger,  filed  his  petition  in  a  proper  court  to 
obtain  a  discharge  from  his  debts  under  the  insolvent  law; 
that  the  proper  proceedings  were  had,  and  in  due  time,  the 
shcriO*  was  duly  appointed  his  assignee;  and  thereupon.  Badger 
made,  executed,  and  delivered  to  the  assignee  a  general  assign- 
ment, in  writing,  of  all  his  estate,  in  general  terms,  without 
specifying  any  particular  property.  After  proper  proceedings, 
he  obtained  a  decree  discharging  him  from  his  debts.  The 
respondent  contends  that  the  assignee  in  this  case  took,  by 
operation  of  law,  all  the  estate  of  the  debtor,  whether  named 
in  his  schedule  or  not;  that  the  title  to  this  lot  was  thereby 
vested  in  the  assignee,  who  held  the  same  tor  the  benefit  of 
the  creditors  generally,  in  aooordanoe  with  the  insolvent  law; 
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and  therefore  the  plaintiffB  aoqniied  no  rights  title,  or  estate 
in  the  property  by  tiieir  subsequent  purchase  under  the  judg- 
ment. It  is  unnecessary  to  determine  these  questions,  because 
it  18  a  rule  of  law  that  the  execution  defendant  cannot  defeat 
the  purchaser's  recovery  of  his  possession,  by  setting  up  a  title 
in  some  third  person.  This  rule  is  founded  in  good  sense  and 
MHmd  policy:  JcLckson  v.  Orahamj  3  Caines,  188;  Jackson  v. 
Bmh,  10  Johns.  223;  Jaekaon  ▼.  Davis^  18  Id.  7.  It  follows 
that  this  outstanding  title  in  the  assignee  is  no  defense  to  the 
action. 

The  respondents  contend  that  the  action  is  barred  by  the 
statute  of  limitations,  on  the  ground  that  the  defendant  has 
not  been  in  the  possession  of  the  thirty-four-foot  lot  since  the 
deed  from  him  to  Scott,  dated  in  January,  1856,  and  this  ac- 
tion was  commenced  December  21,  1860.  ThiS|  however,  was 
within  five  years, — the  time  limited  for.  actions  of  this  kind. 
But  even  if  it  had  not  been,  the  defendant.  Badger,  has  been 
in  possession  of  this  lot  ever  since  the  deed  from  Scott  to  his 
wife.  The  deed,  as  has  been  shown,  conveyed  a  community 
and  not  a  separate  estate;  the  possession  followed  the  estate, 
and  the  husband  is  therefore  to  be  deemed  as  having  been  in 
possession  under  it,  and  not  the  wife.  This  defense  is  there- 
fore untenable.  It  follows,  from  the  view  we  have  taken  of 
this  case,  that  the  referee  erred  in  finding  that  the  plaintifb 
were  not  entitled  to  the  possession  of  the  lot,  described  as 
fixmting  38  feet  9  inches  on  Second  Street^  and  running  back 
125  feet. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 

NoBTON,  J.,  concurred. 

On  petition  for  rehearing,  Cbockbb,  J.,  delivered  the  follow- 
ing  opinion:  A  rehearing  is  urged  on  the  ground  that  one  point 
presented  by  the  appellant  in  his  brief  was  not  passed  upon 
in  the  former  opinion.  It  is  contended  that,  as  the  homestead 
declaration  covers  the  whole  property,  including  both  lots, 
therefore,  even  though  the  value  exceeds  five  thousand  dollars, 
the  excess  cannot  be  recovered  in  ejectment, — that  it  was  not 
liable  to  forced  sale  on  execution.  Several  decisions  of  this 
oourt  are  cited  which  sustain  the  principle  that  a  judgment  is 
no  lien  upon  the  homestead,  and  that  the  same  cannot  be  sold 
oa  execution:  Cook  v.  MeChristianj  4  Cal.  23;  Ackley  v.  Cham^ 
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berlaiuy  16  Id.  181-213  [76  Am.  Dec.  616];  WtUiafMV.  Young^ 
17  Id.  403.  In  another  case  cited,  that  of  Oary  y.  Estabrool^ 
6  Id.  457,  it  was  held  that  where  the  homestead  claimed  bj 
the  defendant  in  execution  had  been  ascertained  by  appraise* 
ment  to  exceed  five  thousand  dollars,  a  sale  thereof  should  not 
be  made  hj  the  sheriff  under  execution  until  an  exact  ap* 
praisement  of  the  value  of  the  premises  is  obtained,  so  that  he 
could  sell  and  convey  a  definite  undivided  interest  therein* 
That  is,  to  illustrate,  if  the  homestead  should  be  found,  upon 
appraisement,  to  be  worth  ten  thousand  dollars,  then  as  the  un- 
divided  one  half  only  would  be  exempt  under  the  homestead 
law,  he  could  then  proceed  to  sell  and  convey  the  other  undi- 
vided half  not  exempt.  This  rule  properly  applies  to  a  case  of 
a  single  lot  or  tract  of  land  on  which  the  dwelling  of  the  debtor 
stands,  but  it  is  not  necessary  to  take  that  course  where  the 
homestead  covers  two  or  more  lots,  on  only  one  of  which  is 
the  dwelling  of  the  debtor.  As  stated  in  the  former  opinion^ 
the  debtor  may  include  several  contiguous  lots  in  his  home- 
stead claim,  provided  they  do  not  exceed  in  value  five  thousand 
dollars;  but  if  the  lot  on  which  the  dwelling  stands  equals  or 
exceeds  in  value  the  five  thousand  dollars,  the  attempt  to  in- 
clude any  other  lot  or  lots  will  fail.  11  inserted  in  the  declara- 
tion filed,  they  will  not  in  such  case  form  any  part  of  the 
homestead,  any  more  than  as  though  they  had  not  been  in- 
serted therein.  The  law  requires  that  the  debtor  act  in  good 
faith,  and  not,  under  cover  of  a  law  made  for  his  special  bene- 
fit, attempt  to  embarrass  his  creditors,  or  hinder  or  delay 
them  in  collecting  their  just  debts.  It  is  better  for  the  debtor 
to  treat  the  lot  or  lots  not  occupied  by  the  dwelling  as  firee 
^m  the  homestead,  and  therefore  liable  to  levy  and  sale  on 
execution,  like  any  other  property  not  exempt  from  execution, 
than  subject  the  debtor  to  the  risk  of  the  loss  of  the  whole 
homestead  property,  on  the  ground  that  he  had  included  an 
excessive  quantity  of  value  in  his  declaration  for  the  purpose 
of  hindering,  delajong,  and  defirauding  creditors.  As  to  the 
objection  that  the  value  of  the  separate  pieoes-of  pn^rty,  as 
reported  by  the  referee,  was  taken  at  a  date  subsequent  to  the 
filing  of  the  declaration  of  homestead,  and  that  the  property 
may  have  greatly  improved  in  value  in  the  mean  time,  we 
think  it  is  entitled  to  no  weight,  for  the  reason  that  there  was 
no  proof  or  finding  as  to  the  value  at  the  time  of  the  filing  of 
the  declaration;  in  which  oase  the  preeumption  would  be  that 
the  value  would  be  the  same,  as  there  properly  ooold  be  no 
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presnmptiaii  of  either  an  increase  or  dimination  of  the  value 
in  the  intermediate  time.  We  do  not  wish  to  be  understood, 
however,  as  holding  that  the  value  at  that  date  is  to  fix  the 
extent  or  quantity  of  land  exempt  as  a  homestead  for  all  future 
time,  regardless  of  the  subsequent  increase  of  value  caused  by 
the  construction  of  improvements,  or  otherwise.  That  is  a 
question  to  be  determined  when  it  is  properly  before  the  court 
The  rehearing  is  denied. 

NoBTON,  J.,  concurred. 

HmonsAD  on  Ooirnouoim  Tracts  of  Lavd:  WaUen  t.  P^eopk,  66  Am. 
Dm.  790;  Fryar  t.  Stime,  70  Id.  841,  and  eztoided  note  tiierBto  SM. 

Valub  ov  HonSTBAB  IB  HOT  LiMinD  or  Iowa:  Bhodm  t.  MtCumnkkt 
eS  Ahl  Dm.  063^  In  TezM,  urban  homestead  Is  limited  as  to  valne^  but  not 
M  to  nomber  of  lots  which  it  shaU  embraoe:  Pryor  v.  Stone,  70  Id.  841.  In 
Wiaoonain,  it  must  not  exceed  a  prescribed  quantity  of  land:  Phelf  v.  Roomys 
76  Id.  244. 

HoMvrBAO^  wmrmMt  Subjiot  to  Lesn  ov  Judombit:  J7^  v.  Hmoe, 
•2  Am.  Dee.  705,  and  note  700;  note  to  AMeff  ▼.  Chmberiam,  76  Id.  618; 
citiag  the  principal  ease. 

HoKsanAD  is  Ezbicft  vbom  Saxji  uhdkb  Ezboutioit:  Aetieif  y.  Chamber^ 
loin,  76  Am.  Dec.  516,  and  note  618;  Eoyt  ▼.  Howe,  62  Id.  706;  note  to  Body 
meUr.  HMtefft  Adm^n,  45 Id.  ^S2;  San^peonr,  WiUiamion,  66 1±  762.  Bat 
that  it  is  subject  to  exeontion  under  some  circumstances,  sm  Biahop  t.  BiUh 
bard,  poti,  p.  132. 

Aix  PsopBRTr  AoQvnun)  aitke  Maretaob  bt  Sithbb  Husband  ob 
Wm  u  CoMMOX  Propbbtt,  in  California,  except  such  as  may  be  acquired 
by  gift,  bequest,  devise,  or  descent:  Mejfer  r,  Khuer,  73  Am.  Dec  638. 

Pkbsuicftion  ArrBiTDiNQ  PossBBSiON  OF  Pbofbbtt  bt  Eithbb  Spovbb 
ts,  THAT  It  Belongs  to  CoMMUNirr:  Meyer  ▼.  Kinur,  73  Am.  Dec  638»  and 
note  543,  citing  the  principal  case^  and  diowing  what  is  neoeesary  to  {fTeT- 
come  this  presumption.  To  the  same  pcinte^  sm  Smith  y.  Snuih,  73  Id.  633; 
and  note  637. 

PURCHABB  WITH  SBFA&ATB  PuNDS  ON  BrHBB  SpOUBB   MUflT   BB  AfHEM- 

ATiTBLT  Ebtabubhbd  by  clcar  and  decisiye  proof:  Meyer  y.  Khmer,  73  Am. 
Dec  638. 

Pact  or  Pubchasb  Exclitdbs  SiTFrosmoN  of  Aoquisition  by  gift,  be- 
quest, deyise,  or  descent:  Meyer  y.  Aiser,  73  Am.  Dec  638. 

Pbofbbtt  Convbtbd  to  Mabrtbi>  Woman  is  Pbbsuiibd  to  bb  G6h- 
HovrrT  Pbofbbtt,  sad  it  deydyes  upon  her  to  show  by  dear  and  satisfactory 
proof  that  it  was  purchased  with  her  own  indiyidual  means:  Catiro  y.  lUiee, 
73  Am.  Dec.  277,  and  note  287. 

Thb  FBDfciFAL  0A8B  WAS  oiTBD  in  cach  of  the  following  authorities  and 
to  the  point  stated:  The  purchaser  of  property  at  a  sheriff's  sale  is  only  re- 
quired to  show  a  sale,  and  the  authority  of  the  officer  to  make  it;  the  sheriff's 
deed  proyes  the  former,  and  the  judgment  and  execution  proye  the  latter. 
Ibe  sheriff's  deed  also  estops  the  execution  defendant  from  oontroyerting  the 
title  acquired  by  it:  Blood  y.  lAf^  38  GaL  658;  /am  Angelee  Co.  Bamk  r.  Boy- 

r,  61  Id.  147. 
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BuLLOOK  V.  Hubbabd. 

Oumou  or  PAsnnDmiF  abb  Emtitled  to  Piurbiiiob  owtr  the  orad- 
iton  of  the  individnal  partn«n»  in  the  payment  of  their  debts  out  of  the 
partnenhip  property,  or  moneye  arising  therefrom,  without  regard  to 
the  priority  of  attadiment  liens. 

8Aia>- Appucation  or  Sams  Princxplb  to  Cbbditobs  of  Several  Pabt- 
HBBSHiP  FiBMS.  — Where  B.  ft  L.  are  partners,  and  B.  ft  L.  as  a  part- 
nership are  abo  a  member  of  two  other  firms,  B.,  L.,  S.,  ft  D.,  sod 
B.,  L.,  ft  S.,  the  creditors  of  B.  ft  L.  are  entitled  to  a  preference  in  the 
payment  of  their  debts,  over  the  creditors  of  B.,  L.,  8.,  ft  D.,  and  B.,  L., 
ft  S.,  oat  of  money  which  is  the  proceeds  of  the  property  of  B.  ft  L.,  and 
this  in  the  order  of  the  priority  of  their  several  attachment  liens. 

Bishop  and  Long  were  general  partners  in  the  farming  and 
stock  business.    This  firm,  as  a  partnership,  entered  into  a 
partnership  with  Seifert  and  Dodsworth,  in  the  butchering  busi- 
ness.    Bishop  and  Long,  as  a  partnership,  also  entered  into  a 
partnership  with  Stewart,  in  the  sheep  business.     Hubbard, 
Hall,  and  Allen  were  creditors  of  Bishop  and  Long,  and  of  the 
firm  of  Seifert  and  Dodsworth.    They  were  also  creditors  of 
Bishop  and  Long  and  of  Stewart     Duncan  was  a  creditor  of 
Bishop,  Long,  Seifert,  and  Dodsworth,  and  of  Bishop,  Long,  and 
Stewart.    Reed  was  a  creditor  of  Bishop  and  Long.    The  part- 
nerships failed,  and  the  creditors  got  out  attachments.    Hub- 
bard, Hall,  and  Allen,  and  Duncan  had  theirs  in  the  sheriff's 
hands  before  Reed  obtained  his.    The  sheriff,  however,  when 
he  made  the  levy,  had  all  the  attachments  in  his  hands,  and 
made  a  levy  on  all  the  property  by  virtue  of  each,  but  in  the 
order  in  which  he  had  received  them.    Judgments  were  ren- 
dered, and  executions  issued  in  all  the  actions  on  the  same  day, 
and  all  the  executions  put  into  the  sheriff's  hands  on  the  same 
day.    The  money  received  from  the  sale  of  the  property  of 
Bishop,  Long,  Seifert,  and  Dodsworth,  and  Bishop,  Long,  and 
Stewart,  did  not  satisfy  the  executions  against  those  firms. 
But  the  sheriff  still  had  in  his  hands  about  eighteen  hundred 
dollars,  left  from  the  proceeds  of  the  property  of  Bishop  and 
Long.    Hubbard,  Hall,  and  Allen,  Duncan  and   Reed,  each 
claimed  this  money:  Hubbard,  Hall,  and  Allen,  and  Duocan, 
because  their  attachments  were  first  in  point  of  time;  Reed, 
because  he  was  a  creditor  of  Bishop  and  Long.    On  an  action 
oommeneed  by  the  sheriff  to  compel  the  crediton  to  litigate 
their  respective  rights,  a  judgment  was  rendered  awarding 
the  money  to  Reed  and  Hubbard,  Hall  and  Allen.    Duncan 
appealed.     It  was  stipulated  that  the  decision  should  be 
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made  aooording  to  the  principles  goreming  courts  of  equity 
in  such  cases. 

A,  B.  HigginBj  for  the  appellants. 
TuHU  and  BiUyer^  for  the  respondent. 

By  Coort,  Cbockeb,  J.  This  is  an  action  in  the  nature  of  a 
eoit  in  equity,  brought  by  the  plaintiff,  sheriff  of  Placer  County, 
against  the  defendants,  who  are  the  judgment  creditors  of 
three  partnership  firms:  one  composed  of  Bishop  and  Long, 
the  second  of  Bishop,  Long,  Biefert,  and  Dodsworth,  and  the 
oiher  of  Bishop,  Long,  and  Stewart,  to  determine  which  of 
said  creditors  are  entitled  to  a  sum  of  money  in  his  hands, — 
the  proceeds  of  the  sale  of  certain  partnership  property,  owned 
by  the  firm  of  Bishop  and  Long.  It  seems  that  Uie  same 
Bishop  and  Long  were  members  of  each  of  these  partnership 
firms,  and  each  firm  was  engaged  in  carrying  on  separate 
kinds  of  business, — each  owning  its  separate  partnership  prop- 
erty. The  propeo^ty  levied  upon  and  sold  by  the  sheriff  was 
owned  by  tiie  firm  of  Bishop  and  Long,  and  none  of  the 
others,  as  partnership  firms,  had  any  interest  therein.  The 
court  below  held  that  the  creditors  of  the  firm  of  Bishop  and 
Long  were  entitled  to  the  money  realized  from  the  sale  in 
order  of  the  priority  of  their  several  attachment  liens;  and 
judgment  was  rendered  accordingly,  fix)m  which  'the  other  de- 
fendants appeal. 

-The  judgment  of  the  court  below  is  correct  It  has  been  re- 
peatedly decided  by  this  court  that  the  creditors  of  a  partner- 
ship are  entitled  to  a  preference  over  the  creditors  of  the 
individual  partners  in  the  payment  of  their  debts  out  of  the 
partnership  property,  or  moneys  arising  therefrom,  without 
regard  to  the  priority  of  attachment  liens:  Chcue  v.  Steel,  9 
Cal.  64;  Conrcy  v.  Woods,  13  Id.  626  [73  Am.  Dec.  605];  Dv^ 
fuy  V.  Leavenworth,  17  Id.  262;  Burpee  v.  Bunn,  22  Id.  194« 
And  the  same  principle  applies  as  between  the  creditors  of 
several  partnership  firms  as  in  the  present  case. 

The  judgment  is  affirmed. 

NoBTON,  J.,  concurred. 

« 

pASSifsssBiP  CBMBfttofttB,  AXJ>  CuDifOBS  ov  iKBimxr  AL  ^Axmoo^  UeM 
•ad  prioffitiM  of,  oonoeniiiig  partnership  property:  Oanroif  y.  WiwiB,  73  Am. 
Dee.  60S;  note  to  WhiU  r.  Pari$h,  Id.  206;  CkuUden  r,  Cbncm,  70  Id.  207| 
Hmbbard  ▼.  OuriU,  74  Id.  283»  and  note  290;  note  to  Meech  v.  AOm,  72  Id. 
4SS;  WMieY.  ParUk,  73  Id.  204,  and  note  206;  note  to Sieffdr,  ChkUe^,  70 
Id.  128;  Ommmg»'$  Appeal,  64  Id.  606;  Scudder  ▼.  Ihlaihnwi,  71  Id.  428f 
Imrmgr.  Pako,  77  Id.  108. 
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Bishop  v.  Hubbard. 

[as  Oauvobhxa,  fii4.] 

HOIORBAD  OAITHOT  BE  CaBYKD  OUT  OV  PbOFSKIT  HiLD  DT  JODffT  nDTURff; 

or  tenancy  in  oommoiL  While  debton,therefore»  own  property  Mtnuuita 
m  oommon,  it  is  chargeable,  by  operation  of  law,  for  their  partnership 
debts;  and  the  fact  that  one  of  them  has  oocnpied  it  as  a  homesfcead  does 
not  a£Fect  this  liability. 

Wbilx  HoiourrBAD  is  Exmrr  isom  BzBOunoir  iob  Qbmnart  Dsbib,  y«t 
it  is  made  chargeable  for  debts  by  the  acta  of  the  parties  interested  in  its 
presenration,  and  in  some  oases  by  operation  of  law. 

HoiOGSKBAD  IS  SuBJiOT  TO  EziouTXON  WHSN. — Where  a  partnership,  in  em- 
barrassed circnmstances,  converts  its  means,  vpon  the  strength  of  which 
it  has  obtained  credit,  into  real  estate,  to  be  daimed  as  a  homestead  by 
one  of  the  firm^  and  for  the  purpose  of  placing  their  property  beyond  the 
reach  of  their  creditors,  the  land  is  still  liable  for  the  debts  of  the  firm, 
and  is  subject  to  the  exeoutions  of  the  crediton^  notwithstanding  the 
declaration  of  homestead. 

Oasbs  DiarnNauisHBD. — Contetanoks  or  Pbopbbtt  Madi  to  Pot  Pnor- 
SKrr  BBTOKD  RsAOH  09  Cbbpitobs,  indnding  sales  of  personal  pi'operty 
for  the  poipoee  of  raising  funds  with  which  to  disohaige  certain  debts 
oonstituting  a  lien  upon  a  homestead  for  the  purpose  of  earing  it  to  the 
claimant,  and  the  purpose  of  which  is  known  to  the  purchaser  at  the  time^ 
must  be  diatinguiahed  from  cases  where  an  insolyent  debtor  pays  money 
an  his  hands  to  discharge  an  encumbrance  upon  his  homsstsad.  The  for- 
mer are  void  for  fraud,  but  the  latter  are  legal,  heoanse  ttete  is  no  rule 
of  law  wfaidi  prevents  a  debtor  in  insolvent  droomstanoss  from  paying 
one  debt  in  preference  to  another. 

The  facts  are  stated  in  the  opinion. 

Hale  and  Smithj  and  Hereford  and  WtUiams^  tot  the  appel- 
lants. 

5.  Heydefufeldtj  tot  ihe  respondents. 

By  Court,  Cbockeb,  J.  Bishop  and  Long  were  partners  en- 
gaged in  an  extensive  business,  and  as  such  owned  the  .tract 
of  land  in  controversy,  on  which  is  a  dwelling-house,  the  house 
and  land  having  been  occupied  by  Bishop,  with  his  family,  as 
their  homestead  for  several  years.  Becoming  embarrassed, 
they  made  a  division  of  their  real  estate,  and  executed  mutual 
deeds  to  each  other  under  it,  by  which  the  title  to  this  prop- 
erty became  vested  in  Bishop,  who  duly  filed  and  had  recorded 
his  declaration  of  homestead.  The  defendants  are  creditors 
of  Bishop  and  Long,  and  as  such  obtained  judgments  on  their 
debts,  and  levied  upon  the  property.  Bishop  then  brought  this 
action,  claiming  the  property  as  a  homestead,  and  therefore 
not  liable  to  sale  on  execution,  and  prayed  for  an  injunction 
to  restrain  the  defendants  from  selling  it  under  their  exeoo- 
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tioDS.  The  defendants  contend  that  the  divudon  ai  the  pit^ 
eity  between  the  partners  was  a  fraud  upon  them  as  crediton, 
and  there&fe  Toid  as  to  them;  that  the  property  is  still  partner- 
ship  jyroperty,  and  as  such  liable  to  the  judgment  of  their  debts, 
winch  cannot  be  defeated  by  the  claim  of  homeetead.  The 
case  was  tried  by  a  jury,  who  found  a  yerdict  for  the  defend- 
ants, upon  which  a  judgment  was  duly  rendered  against  the 
plaintifTi  from  which  he  appeals. 

It  has  been  repeatedly  decided  by  this  court  that  a  hcMne- 
sftead  OGuId  not  be  established  upon  prepay  held  in  joint  ten- 
ancy or  tenancy  in  common:  Wolf  v.  Fleisehacker^  5  CaL  245 
[63  Am.  Dec  121];  Reynolds  y.  Pixley,  6  Id.  165;  CHhbisi  v. 
Jordarij  Id.  416;  KeUersbtrger  y.  fojpp,  Id.  563.  It  fidlows 
that  while  the  debtors  owned  the  property  as  tenants  in  com- 
mon, it  was  liable  for  their  partnership  debts;  and  the  fact 
that  it  had  been  and  was  occupied  by  one  of  them  as  a  home- 
stead, would  not  haye  affected  that  liability. 

In  the  case  of  RiddeU  y.  ShirUy^  5  Cal.  488,  a  debtor  m 
embarrassed  circumstances  made  a  sale  of  certain  personal 
ptoperty  for  the  purpose  of  raising  funds  with  which  to  dis- 
charge certain  debts,  which  were  a  lien  upon  his  homestead, 
far  the  purpose  of  saying  it  to  himself, — of  all  which  the  pur- 
ehaser  had  full  knowledge  at  the  time  of  his  purchase.  It 
was  held  that  it  was  a  transaction  calculated  to  hinder,  delay, 
or  defraud  creditors,  and  therefore  the  property  was  liable,  in 
the  hands  of  the  purchaser,  for  the  debts  of  his  yendor.  The 
court  say:  '^ Although  the  law  secures  the  homestead  from 
OKecntaon  arising  from  ordinary  indebtedness,  it  is  yet  made 
chargeable  for  debts  by  the  acts  of  the  parties  interested  in  its 
preseryation,  and  in  some  cases  by  operati<m  of  law.  Where 
such  cases  exist,  it  would  seem  to  be  only  fiur  that  the  home- 
stead should  remain  answerable  for  the  debts  charged  upon  it, 
and  not,  after  becoming  a  source  of  credit,  be  relieyed,  inten- 
tionally, by  the  disposition  of  all  the  other  property  of  the 
debtor,  leaying  nothing  for  the  satisfaction  of  the  other  credi- 
tors." So  in  the  present  case,  the  land  in  question,  before  the 
diyidon,  was  chargeable  with  the  debts  of  the  partnership  by 
operation  of  law,  and  it  was  a  source  of  credit  to  the  parties 
while  it  remained  in  that  conditiim;  and  it  would  not  seem 
just  and  right  that  the  debtors,  after  haying  thus  obtained 
credit  thereon,  should,  by  their  own  act,  without  the  consent 
of  their  creditors,  place  it  beyond  the  reach  of  such  creditors, 
who  may  haye  dealt  with  them  on  the  faith  of  the  liability  of 
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this  property  to  be  applied  in  payment  of  their  jnst  debts. 
The  conveyance  from  Long  to  Bishop  was  a  means  of  placing 
the  proi)erty  in  a  situation  by  which  it  might  be  pat  beyond 
the  reach  of  the  creditors;  and  if  done  for  that  purpose,  the 
jury  were  justified  in  finding  that  it  was  made  for  the  purpose 
of  hindering,  delaying,  or  defirauding  creditors,  and  there* 
fore  Yoid. 

The  case  of  Randall  v.  BuffingUm^  10  Cal.  491,  referred  to 
by  the  appellant,  differs  fix)m  the  case  of  RiddeU  v.  Shirley j  6 
Id.  488,  and  the  present,  in  this,  that  there  the  insolvent 
debtor  paid  money  in  his  hands  in  discharge  of  a  debt  which 
was  an  encumbrance  upon  his  homestead,  and  the  court  held 
it  to  be  valid,  because  '^  there  is  no  rule  of  law  which  prevents 
a  debtor  in  insolvent  circumstances  firom  the  application  of  his 
property  to  the  payment  of  one  debt  rather  than  another.** 
In  that  case,  there  was  no  assignment  or  conveyance  to  be  held 
void  for  firaud.  In  the  case  of  RiddeU  v.  Shirley^  «upna,  and 
the  present,  there  were  conveyances  made  of  property,  the 
effects  of  which  were,  directly  or  indirectly,  to  put  property 
beyond  the  reach  of  creditors.  The  question  whether  the  con- 
veyance in  this  case,  from  Long  to  Bishop,  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  creditors,  seems  to  have 
been  fairly  submitted  to  the  jury,  and  we  see  no  good  reason 
for  disturbing  their  verdict 

The  judgment  is  therefinre  aflbmed. 

Norton,  J.,  concurred.        — 

HoKiflnnAM  CANNOT  Bi  Gabvid  out  ov  Land  Hud  or  Joint  TnrAVor 
OR  Txnanot  in  Common:  Woffr,  Fkktkaeker,  63  Am.  Dea  121,  uid  ex- 
tended note  thereto  122-126^  on  the  qnestion  m  to  whether  homeeteed  ri^fci 
een  attaoh  to  nndivided  intereet  in  lands. 

HoiaBTiAD  m  BznoPT  ibom  Saub  vndsr  Exsoonovt  ildUqf  ▼.  Cham^ 
herhmt  76  Am.  Deo.  516,  and  note  518;  Ha^  v.  Hawe^  62  Id.  705;  note  to 
RoctweU  Y.  HvlbeWt  Adm'ra,  45  Id.  262;  Sampmm  ▼.  WUSammm,  55  Id.  762. 

DXBTOB    IN   FaILINO    OR   InSOLVINT   ClBOUlCSrANCBS   MAT   PrNIKR   OnB 

Criditob  to  Another:  Walden  v,  Murdock,  poti,  p.  135^  and  ooUected  oeeee 
in  note  thereto. 

Thb  principal  casb  was  oitbd  in  Skumv,  Moefkarmm^  58  OaL  599^  to  the 
point  that  a  Btatote  exempting  a  homestead  from  forced  sale  for  ordinary 
indebtedness  is  not  designed  ae  an  immunity  from  torts  and  their  l^gal  oonse 
qnenoes;  and  in  CarroU  ▼.  Ellia^  63  Id.  442,  to  the  point  that  when  the  sev- 
eral transaotions  between  the  parties  to  that  ease  oooorred,  a  homeatead  right 
eoald  not  attaoh  upon  lends  held  in  eommoa  or  by  Joint  tenancy. 
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WaLDEN   V.   MURDOOK. 

[as  OAUFOBVUL,  StfLj 

Amu.  iBOM  Ou»B  RousDro  Kxw  Tiual  BBnraa  vr  WmoM  Baooms 
where  the  order  averraling  a  motioa  for  a  now  trial  wm  made  witbin  a 
joar  from  the  renditiaa  of  the  jadgm«ikt»  and  the  notice  of  appeal  waa 
filed  within  eixtj  dajefrom  the  date  of  the  order  orerraUng  the  motum 
for  a  now  trial,  bat  moro  than  one  year  from  the  rendition  of  the  judg- 
ment; and  the  nipreme  oonrt^  if  eatiafied  that  the  ooort  below  erred  in 
refnaing  a  new  trial,  will  reyene  the  order  and  grant  a  now  trial;  the 
effect  of  which  will  be  to  Taoate  the  jndgment. 

On  Appsal  IBOM  Obdsb  OBAHTnrG  OB  RousDro  Kxw  Tbial^  No  Sxub- 
MBMT  OH  Affbal  need  be  made  after  the  entry  of  the  order,  beoanae 
the  statement  prepared  and  need  on  the  hearing  of  the  motion  in  the 
ooort  below  will  be  anfficieiit  in  the  appellate  coart. 

BoaiA  Fn>B  Salb  or  Pbopbbtt  bt  Dkbtob  in  Ihsoltbht  OnooiiaTAMOBi 
TO  HB  Cbbdiiob  in  payment  or  aatiaCaction  of  hii  debts,  is  not  frandn- 
lenti  merely  beoanae  saoh  creditor  thereby  obtains  a  preference  orar 
other  creditors,  and  althon^  he  may  know  at  the  time  that  his  pur- 
chase will  have  the  effect  of  defeating  the  collection  of  oUier  debts  from 
hiaTondor. 

Ooop  Dbutbbt  asd  Oobtuiubd  Gbahob  ov  P08BBB8IOM  ov  Oatilb  Boax- 
DTO  AT  Labo^  and  pnrchaaed  in  good  frdth,  is  dearly  ooDstitnted  by 
the  set  of  the  pnrchaaer  in  collecting  them  together,  marking  them  with 
his  brand,  and  taming  them  oat  to  pastare  on  their  accastomed  range. 

BBA90RABLB  TiMB  IB  WhXOH  TO  OOMFLBTB  DeLIYBBT  07  OaTILB  MUST  Bl 

OnrBH  where  they  have  been  sold  in  good  faith,  bat  are  roaming  at  large 
over  immense  m*  odosed  plains.  Under  the  rodeo  laws  of  Oalifamia,  a 
leasonable  time  ter  the  sals  most  be  given  in  which  to  prepare  for  a 
rodeo^  and  to  givi  che  proper  notioee  thereof  so  that  the  cattle  parchased 
may  be  separated  from  stock  owned  by  others,  and  be  properly  marked 
and  branded.  In  the  mean  time,  the  rights  of  the  purchaser  will  be  pro- 
tected; heoanse  each  a  sale^  onder  theae  ciroamstanceo,  is  not  frandnlent 
aa  against  the  crediton  of  the  vendor,  merely  becaose  the  sale  i»  not  fol- 
lowed by  an  immediate  delivery  of  poaooaoion. 

Rbasonablb  Timb  IB  Which  to  Pbbpabb  bob  Bodbo  for  the  parpoee  of 
marking  and  branding  cattle,  wiU  depend  upon  the  facts  and  dream* 
stancea  of  eaob  caae,  bat  one  day'a  time  is  dearly  insafficient. 

OajBor  ov  OodbtbbpHbabdibo  Catvlb,  ob,  ib  Lncu  thbbbov,  to  Oivb 
"  Wbittbb  Dbbcuuwivb  Bill  ov  Sau^"  is  to  show  what  animals  have 
been  sold,  and  to  estop  the  vendor  from  sabseqaently  claiming  them,  be- 
eaase  they  cany  his  mark  and  brand.  It  doea  not  dispense  with  the 
delivery  reqoired  by  law  to  make  the  aale  valid  as  against  creditors  and 


Rorao  Laws  or  Caldobbia  oblt  RaQinBB  Oodhtbb-brabixibo  bt  Sbllbb 
or  Cattle^  or  a  deacriptrve  bill  of  aals^  and  not  a  branding  by  the  pnr- 


Aon  wn  Oungrmrruio  DsLrrBBT.— The  mare  ezeeoticn  of  a  bill  of  aale 
of  catde  roaming  at  lazgo^  in  whidi  the  brand  with  which  they  ars 
marked  ia  daaoiUied,  aocompaaiad  by  a  ddivery  of  the  brandiag  iro^ 
doea  not  oonatitate  a  ddivery  of  pnasesaion  of  the  cattle. 
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This  Boit  was  brought  for  cattle  levied  on  bj  the  Bheriff,  but 
which  conatitated  that  portion  of  the  herd  sold  hj  Wells  to 
Walden,  roaming  at  large  over  the  plains,  and  of  which 
Walden  had  not^  previous  to  the  levy,  taken  actual  possession. 
On  the  day  that  the  verdict  was  r^idered  and  judgment 
entered,  plaintiff  filed  and  served  notice  of  motion  for  a  new 
trial,  and  within  five  days  thereafter  filed  and  served  his  state- 
ment on  motion  for  a  new  trial.  No  other  statement  was  made 
on  appeal  firom  the  order.  The  other  facts  are  stated  in  the 
opinion. 

John  B.  Hallj  for  the  appellant 
H.  P.  BarbeTf  for  the  respondent. 

By  Court,  Cboceeb,  J.  The  plaintiff  sues  to  recover  dam- 
ages for  the  seizure  and  conversion  of  176  head  of  cattie, 
claimed  by  him.  The  defendant  justifies  under  a  writ  of  at- 
tachment in  his  hands,  as  sheriff,  issued  at  the  suit  of  one 
Wilson  against  one  Wells,  the  plaintiff's  vendor.  The  cattle 
ill  controversy  were  part  of  a  large  lot  bought  by  the  plaintiff 
of  Wells  on  the  twenty-eighth  day  of  November,  1860,  in  con- 
sideration of  the  plantiff's  note  for  $2,000  and  a  debt  of 
$886,  besides  interest  due  from  Wells  to  the  plaintiff;  and 
also  a  debt  of  $650  due  one  Crow,  on  which  the  plaintiff  was 
surety.  A  bill  of  sale  of  the  property  wa>  executed  to  the 
plaintiff  on  the  29th  of  November.  Tht*  attachment  had 
been  issued  at  the  time  of  this  sale,  but  it  ^as  not  levied  on 
the  property  until  the  30th  of  November.  On  the  part  of  the 
defendant,  it  was  contended  that  there  was  no  delivery  or  con- 
tinued change  of  possession  in  the  sale  to  the  plaintiff,  as  re- 
quired by  section  15  of  the  statute  of  frauds;  that  it  was 
tiierefore  fraudulent  and  void  as  against  the  defendant,  who 
was  a  creditor  of  the  vendor.  The  verdict  and  judgment  in 
favor  of  the  defendant  was  rendered  June  14,  1861,  and  an 
order  overruling  a  motion  for  a  new  trial  was  made  June  10, 
1862,  and  the  notice  of  appeal  from  the  judgment  and  order 
was  filed  August  4, 1862, — within  sixty  days  from  the  date  of 
the  order  overruling  the  motion  for  a  new  trial,  but  more  than 
one  year  fix>m  the  rendition  of  the  judgment. 

The  re8i)ondent  contends  that  this  court  has  no  jurisdiction 
of  the  appeal  from  the  judgment,  it  not  having  been  taken  in 
time:  and  that  this  court  cannot  take  any  action  affecting  the 
judgment,  under  the  appeal  from  the  order  denying  a  new 
trial,  for  the  same  reason.    In  the  case  of  Hanacam  v.  Tower^ 
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17  CaL  518,  there  was  ix>  appeal  fixnn  the  judgment,  but  only 
from  the  order  refusing  a  new  trial;  and  the  court  in  that  case 
9Ajf  in  answer  to  the  same  objection:  "  The  appeal  from  the 
order  refusing  a  new  trial  brings  up  the  whole  record;  and 
there  is  nothing  in  the  point  that  error  cannot  be  assigned 
Vfoa  the  judgment  rolL"  Under  this  appeal,  this  court  has  a 
dear  right,  should  it  be  satisfied  that  the  court  erred  in  re- 
fiisiDg  a  new  trial,  to  reverse  the  order  and  grant  a  new  trial, 
the  effect  of  which  is  to  vacate  the  judgment  This  objection 
is  therefore  overruled. 

It  is  also  contended  that  the  statement  filed  in  the  court 
below,  on  the  motion  for  a  new  trial,  having  been  filed  before 
the  order  appealed  from,  must  be  disregarded.  The  rules 
relating  to  statements  and  bills  of  exceptions  were  fuUj  laid 
down  by  this  court  in  the  case  of  Towdy  v.  EUis^  22  CaL  651. 
Under  the  principles  as  there  announced,  this  objection  is  un- 
tenable.  So  in  the  case  of  Laueks  v.  EdmondMm,  18  Id.  203, 
it  was  held  that  on  appeal  from  an  order  granting  or  refusing 
a  new  trial,  there  is  no  necessity  for  preparing  a  statement  on 
appeal,  the  statement  on  motion  for  new  trial  being  sufficient. 

At  the  trial,  the  plaintiff  asked  the  court  to  give  the  follow- 
ing instruction,  which  was  refused,  and  this  is  assigned  as 
error:  '^If  the  jury  shall  believe  from  the  evidence  that  Wells 
was  indebted  to  the  plaintiff  on  the  28th  of  November  last  in 
the  sum  of  two  notes, — the  one  from  Wells  to  Walden  for 
$836  and  interest,  and  the  one  from  Wells  as  principal  and 
Walden  as  surety  to  Crow  for  $650  and  interest, — in  fdl  some 
eighteen  hundred  dollars  or  thereabouts, — it  was  lawful  for 
Wells  to  sell  and  Walden  to  buy  all  of  Wells's  cattie  at  a  fair 
price  and  in  payment  of  said  debt,  although  the  jury  should 
forther  believe  that  said  Wells  was  at  the  time  in  insolvent 
drcumstances,  and  Walden  knew  it;  and  although  such  sale 
and  transfer  operated  as  a  preference  to  said  Walden  over  any 
other  creditor  or  creditors,  and  although  Walden  may  have 
known  that  other  creditors  would  be  thereby  defeated  of  their 
debts."  If  the  instruction  had  been  limited  to  a  statement 
that  a  bona  fide  sale  of  property  by  a  debtor  in  insolvent  cir- 
cumstances to  his  creditor,  in  payment  or  satisfaction  of  his 
debts,  is  not  fraudulent,  merely  because  such  creditor  thereby 
obtains  a  preference  over  other  creditors,  and  he  may  be  aware 
at  the  time  that  it  will  have  the  effect  of  defeating  the  collec- 
tion of  other  debts,  it  would  have  been  proper,  under  the  de- 
cisions of  this  court:  Dana  v.  StanfordSf  10  CaL  277; 
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T.  Macffy  7  Cal.  206.  But  such  sale  must  be  bona  fide,  a  point 
which  is  ignored  in  the  instruction  as  asked;  and  it  is  therefixre 
erroneous  to  that  extent,  and  the  court  did  not  err  in  refusing 
to  give  it  in  that  form.  Besides,  the  refusal  did  not  injure  the 
plaintiff,  as  the  court  gave  another  instructioui  embodying 
substantially  the  same  principle  relied  upon  in  this  instruo- 
tion. 

The  important  question  involved  in  this  case  relates  to  the 
delivery  of  the  cattle  to  the  vendee.  It  seems  that  the  sale 
from  Wells  to  the  plaintiff  was  of  about  five  hundred  head  of 
cattle,  about  two  hundred  of  which  were  at  the  time  in  a  field 
of  the  vendor's;  and  the  plaintiff,  immediately  on  the  day  of 
sale,  drove  them  over  to  his  own  ranch,  and  put  them  in  an 
inclosure  of  his  own.  There  is  no  doubt  as  to  the  sufficiency 
of  the  delivery  of  this  portion  of  the  cattie.  The  remainder  not 
thus  driven  from  Wells's  field  to  the  plaintiff's,  were  ranging 
upon  open,  uninclosed  lands  in  the  neighborhood,  with  the 
cattle  of  other  persons,  as  far  as  twenty  or  twenty-five  miles 
around.  The  vendor  went  out  on  the  plains  with  the  plaintiff 
and  pointed  out  to  him  about  fifteen  to  twenty  head,  which  the 
latter  took  possession  of,  and  the  vendor  pointed  out  the  range 
and  told  the  vendee  to  take  the  whole;  but  no  further  act  of 
delivery,  or  taking  possession,  seems  to  have  occurred,  except 
the  execution  of  the  bill  of  sale,  in  which  the  cattle  are  de- 
scribed as  having  the  brand  of  the  vendor,  which  is  set  forth 
therein.  It  was  these  cattle  that  were  attached,  and  are  now 
in  controversy.  On  this  point,  the  court,  at  the  request  of  the 
defendant,  gave  the  following  instructions,  which  are  now  as- 
signed as  error:  '^  That  if,  in  the  present  case,  the  cattie  alleged 
to  have  been  sold  by  Wells  to  the  plaintiff  were  susceptible  of 
actual  delivery,  and  could  have  been  brought  under  the  actual 
control,  or  within  the  actual  possession  of  the  plaintiff,  as  by 
being  collected  or  picked  out  and  actually  delivered  to  him  or 
his  agents,  and  this  was  not  done,  the  sale  was  void  as  against 
the  creditor,  Wilson,  and  the  defendant  is  entitied  to  a  ver- 
dict. That  the  sale  of  cattie  grazing  on  the  plains  within 
certain  ranges,  if  they  can  be  collected  together  and  delivered, 
is  not  valid  as  against  attaching  creditors  without  such  de- 
livery; that  if  they  can  be  collected  and  brought  within  the 
personal  supervision  and  control  of  the  party  purchasing,  a 
mere  transfer  by  bill  of  sale,  while  they  are  running  loose  on 
the  plains,  is  not  good  in  law  as  against  such  attaching  oredi* 
tors." 
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TUs  question  as  to  what  will  constitate  a  valid  delivery, 
and  a  ooatinQed  change  of  possession  in  a  sale  of  stock  ranging 
at  large  over  the  immense  uninclosed  plains  in  this  state,  is  a 
most  important  one,  deeply  affecting  the  interests  of  those 
dealing  in  that  kind  of  property.  It  not  only  affects  the  right 
of  the  vendee  as  against  the  claims  of  the  creditors  of  the  ven- 
dor, but  also  as  against  his  subsequent  vendees.  The  difficul- 
ties attending  a  delivery  by  securing  to  the  vendee  the  actual 
control  of  such  stock,  often  wild  and  hard  to  manage,  are 
great;  but  if  in  addition  to  that  he  is  required  to  keep  them 
under  his  actual  control,  and  not  allow  them  to  pasture  upon 
their  accustomed  range,  in  order  to  establish  a  continued  and 
exclusive  possession,  the  difficulty  becomes  almost  insur- 
mountable. The  difficulties  growing  out  of  the  ownership  by 
numerous  parties  of  vast  herds  of  stock  roaming  over  our  ex- 
tensive plains,  with  their  rapid  increase,  even  in  cases  where 
there  is  no  contest  between  adverse  claimants  to  the  same  ani- 
mals, are  great,  and  the  legislature,  in  order  to  prevent  contro- 
versies, and  to  secure  the  evidence  of  ownership  in  a  practicable 
mode  best  adapted  to  the  circumstances  of  the  country,  has 
passed  laws  regulating  the  marking,  branding,  and  counter- 
branding  of  stock,  and  requiring  the  owners  to  give  rodeos 
at  stated  periods  of  the  year,  for  the  purpose  of  separating  their 
stock,  and  marking  and  branding  it  so  as  to  designate  the 
owner:  Wood's  Dig.  542,  659.  These  laws  are  imperative  in 
their  character,  and  are  required  by  the  wants  and  necessities 
of  the  country. 

Under  the  rodeo  law,  the  owners  of  cattle  in  the  county 
where  the  stock  in  controversy  ranged  were  required  to  give 
one  general  rodeo  between  the  1st  of  March  and  the  thirty-first 
day  of  August  of  each  year;  and  section  9  of  the  act  provides 
that  ^^no  person  shall  be  allowed  to  mark  or  brand  any  portion 
or  the  whole  of  his  cattle  at  any  other  time,  or  in  any  other 
manner,  than  as  prescribed  in  this  act;  and  whoever  shall  act 
to  the  contrary  will  subject  himself  on  conviction  before  any 
justice  of  the  peace  to  a  penalty  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  at  the  discretion 
of  the  justice."  It  is  clear  that  if  the  plaintiff  had  collected 
together  the  cattle  purchased  by  him,  and  marked  them  with 
his  own  mark  and  brand,  and  then  let  them  go  to  pasture  on 
their  accustomed  range,  that  would  have  constituted  a  good 
delivery  and  continued  change  of  possession.  But  the  third 
section  of  the  law  provides  that "  no  owner  of  a  stock  farm 
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Bhall  be  required  to  giye  a  redeo  from  the  first  day  of  Noyem- 
ber  to  the  first  day  of  March  in  each  year,  except  on  a  contract 
for  the  delivery  of  cattle,  or  on  a  legal  demand  from  the  eheriff 
or  constable  of  his  county,  having  an  execution  against  the 
owner,  and  demanding  a  rodeo  for  the  levy  or  delivery  of  cat- 
tle." Section  1  of  the  same  act  requires  that  four  days'  pre- 
vious notice  of  such  rodeos  shall  be  given  to  all  the  owners  of 
adjoining  farms,  in  order  that  parlies  interested  may  meet  for 
the  purpose  of  separating  their  respective  cattle.  Section  7  of 
the  act  respecting  marks  and  brands  provides  that  "  any  per- 
son  or  persons  selling  cattle  which  are  not  intended  for. 
slaughter,  or  any  horses,  mares,  mules,  jacks,  or  jennies,  shall 
be  required  to  counter-brand  them  on  the  Moulders,  or  give 
a  written  descriptive  bill  of  sale,"  etc. 

It  is  clear  that  under  the  statute  of  firauds  the  parties  are 
entitled  to  a  reasonable  time  in  which  to  complete  a  delivery 
of  personal  property  which  had  been  commenced  immediately 
after  the  sale,  and  under  these  statutory  provisions,  the  plain-, 
tiff  was  entitled  to  a  reasonable  time  after  the  purchase  to 
prepare  for  a  rodeo,  and  to  give  the  proper  notices  thereof,  in 
order  that  he  might  separate  the  cattle  purchased  by  him 
from  the  stock  owned  by  others,  and  to  properly  mark  and- 
brand  it;  and  in  the  mean  time  the  rights  acquired  by  his  pur- 
chase will  not  be  lost.  As  to  what  wiU  constitute  a  reasonable 
time  in  such  cases  will  depend  upon  the  facts  and  circum- 
stances of  each  case.  It  is  evident  that  he  was  not  allowed 
any  such  reasonable  time  in  the  present  case,  as  the  sheriff 
levied  the  attachment,  and  proceeded  to  coUect  the  cattle  on 
the  30th  of  November,  being  the  next  day  after  the  bill  of  sale 
was  executed.  The  instructions  given  by  the  court  overlook 
and  disregard,  entirely,  these  important  provisions  of  the  stat- 
ute regulating  the  delivery,  as  well  as  the  necessity  of  giving 
the  parties  a  reasonable  time  to  complete  the  delivery  of  cattle, 
and  are  in  direct  conflict  therewith.  The  court  therefore  erred 
in  giving  these  instructions. 

The  appellant  contends  that  the  "  written  descriptive  bill  of 
sale,"  mentioned  in  the  last  section  above  referred  to,  is  in- 
tended as  a  substitute  for  a  delivery  by  actual  transfer  of  the 
possession  and  control  of  the  stock.  It  is  evident  that  such  is 
not  the  meaning  of  the  statute.  The  law  was  designed  to 
establish  a  rule  by  which  the  marks  and  brands  of  stock 
should  be  evidence  of  ownership;  and  upon  a  sale,  where  the 
lives  of  the  animals  were  intended  to  be  preserved,  the  vendor 
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was  required  to  pat  his  ootinter-brand  on  the  animals  sold, 
and  thus,  while  thej  would  cany  with  them  the  evidence  of 
his  former  ownership  by  his  mark  and  brand,  they  would,  at 
the  same  time,  show  a  transfer  by  his  counter-brand;  but 
where  it  was  not  conTenient  to  thus  counter-brand,  he  was  re- 
quired, as  a  substitute,  to  give  a  ^'  written,  descriptive  bill  of 
sale,"  which  would  equally  show  what  animals  he  had  sold, 
and  estop  him  from  claiming  title  evidenced  by  his  brand. 
The  intention,  clearly,  is  to  prevent  the  vendor  from  subse- 
quently claiming  the  cattle  because  they  carry  his  mark  and 
brandy  and  not  to  dispense  with  the  delivery  required  by  the 
law  to  make  the  sale  valid  as  against  creditors  and  subse* 
quent  purchasers.  It  seems  that  at  the  time  of  executing  the 
bill  of  sale,  Wells  delivered  his  branding-irons  to  the  plain- 
tiff,— and  this  is  relied  on  as  a  circumstance  showing  a  deliv- 
ery. Such  a  fact  has  no  effect  upon  this  question  of  delivery. 
It  was  good  as  a  delivery  of  the  branding-irons,  if  they  were 
included  in  the  sale,  but  not  as  a  delivery  of  any  other  prop- 
erty. 

The  judgment  and  order  refusing  a  new  trial  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Norton,  J.,  concurring  specially.  I  think  the  rodeo  laws  do 
not  require  a  branding  by  the  purchaser  on  a  sale,  but  only  a 
counter-branding  by  the  seller,  or  a  descriptive  bill  of  sale. 
In  this  case,  the  latter  mode  was  adopted,  though  the  descrip- 
tion by  simply  stating  the  brand  was  doubtless  insufficient. 

The  parties,  however,  began  an  actual  delivery  before  the 
levy  by  the  sheriff;  and  there  was  evidence  of  an  intention  to 
complete  such  delivery.  A  reasonable  time  to  do  it  was 
allowed,  and  when  done,  it  would  relate  to  the  first  part  of 
the  act,  certainly,  and  perhaps  to  the  time  of  executing  the 
bill  of  sale. 

I  therefore  concur  in  the  order  reversing  the  judgment  and 
remanding  the  case  for  a  new  trial. 

Appxau  MirsT  Bi  Takxit  IK  Manner  Prxbcribkd  bt  Statutb,  in  caaei 
where  appeals  are  given  by  statate:  HaiglU  ▼.  Chjf,  68  Am.  Dec  323. 

Dxbtob  in  FAnjNo  or  Insolvxnt  Cxrouicstances  mat  Prefbr  Oni 
Grsditor  to  Anothxb,  if  done  in  good  faith:  ffempgtead  v.  Johnston,  65 
Am.  Dec.  458,  and  note  473;  note  to  MUler  v.  Conk^  d:  Co.,  63  Id.  251; 
Aniermm  v.  TydJmgs,  Id.  708»  and  note  714;  note  to  PringU  t.  Rhame,  67  Id. 
572;  Skgd  ▼.  ChkUey,  70  Id.  124.  And,  too^  although  the  preferred  creditor 
may  know  that  the  object  in  making  the  preferment  is  to  deprive  the  other 
creditors  of  the  means  of  collecting  their  debts:  ChrUHany.  Oremneood,  79 Id. 
104^  and  note  100. 
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Sali  <m  Gimr  Kumbib  of  Gatils  Buhxino  is  Labgi  h  an  execntoj 
watnot^  and  doaa  not  i^ply  to  any  partionlar  cattle^  until  tlia  nnrnbar  aold 
have  been  aeparatad  from  the  rest  e<  the  herd:  See  note  to  ffarr  ▼.  BaHaer^ 
70  Am.  Dea  791.  As  between  vendor  and  yendee,  peraonal  firopertj  aold 
will  peas  withoat  delirery:  Oaar.  6friy,  75  Id.  141,  and  note  144;  WMerr. 
DofgU,  69  Id.  87,  and  odlleoted  oaeee  in  note  90;  Wkuiim  r.  Uomrd^  02  Id. 
S54;  WiOa  ▼.  M^tU,  74  Id.  79.  But  as  aga^  all,  ezoept  the  vender, 
deliveiy  ol  poeBeeeion  is  neoeanry:  OWt.  (Troy,  76  Id.  141;  Jaarvk  t.  X^orii^ 
61  Id.  166,  and  oolleeted  oaeee  in  note  169;  Bom  t.  Skam^  72  Id.  633^  and 
ooUected  cases  in  note  634.  A  sale,  however,  may,  by  being  reoorded,  be 
valid  as  against  creditora,  without  a  delivery:  Mumne  v.  ^tttfcy,  76  Id.  662. 

As  TO  DauviRT  nr  Salu  within  Statutb  of  Frauds:  See  ShkMer  v. 
HmMUm,  49  Am.  Deo.  325-340;  Chmtry  v.  PaXmer,  65  Id.  493;  and  note405f 
Bom  V.  ShoM^  72  Id.  633,  and  ooilleoted  oaeee  in  note  634;  Bpmoer  v.  Bokt  7S( 
Id.  809^  and  note  312. 

As  TO  What  OomrriTUTM  DnjvnT  SoxniiaBi  DmvM  upov  Fajoh 
AMD  GotouiiSTANcnB  OF  OAai:  HaU  v.  Rkhardmm^  77  Am.  Deo.  908;  Sloefor 
V.  PMard,  67  Id.  741. 

CoNflTBuonvn  Dxuvkht  of  PoHDinoua  ahd  Buucr  AwnnfiM  n  Suifi* 
CUNT:  HcM  V.  Wtkard&omt  TJ  Am.  Deo.  803,  and  note  810. 

Measubing  and  SsmNG  Apabt  Fbofsbtt  n  not  alwayb  Bhw&iial  m 
Pbrfbot  Sau:  WmOow  v.  Leonard^  62  Am.  Deo.  854;  StwOl  v.  Jblon,  70  U. 
471;  note  to  Horr  v.  Barhar,  Id.  797;  Kiinber^  v.  PWcMt,  75  Id.  834,  and 
note  343;  HaU  v.  i?tcAan2iON,  77  Id.  303»  and  note  810.  Speoifioation  of  arti« 
des  sold  is  equivalent  to  delivery:  See  note  to  Wk^tkno  v.  Lcomard^  62  Id.  859. 

BFFKfr  OF  GbANTBS's  PASnOtPATION  IN  FftAVD  OF  HIS  VXNDOK:  CMltiM 

V.  (Trsemeood,  79  Am.  Deo.  101^  aod  note  109. 

Ths  principal  oasr  was  oitbd  in  WilUamM  v.  XereA,  66  CU.  88^  to  the 
point  that  it  wonld  have  oonstitnted  a  good  delivery  and  oontinned  ehange  of 
possession  had  plaintiff,  in  the  prinoipal  case,  oolleoted  the  cattle  parohaaed 
by  him,  and  marked  them  with  his  own  brand,  and  let  them  go  to  pestore  on 
their  aocostomed  range.  In  WHUamM  v.  Lereh,  wpra,  it  waa  held  that  if  one 
sella  property  in  the  oare  and  keeping  of  a  third  person,  and  direeta  him  to 
deliver  it  to  the  vendee^  and  such  third  person  oonsents  to  retain  it  for  him, 
and  does  so  retain  it,  it  is  a  sufficient  delivery  and  change  of  posseseion  to  sat- 
isfy the  requirements  of  section  8440  of  the  Civil  Code.  The  prinoipal 
was  considered  to  have  no  ign^Umtion  to  the  question  involved  in 
V.  JMMn,  48 14.  8L 
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SUPREME  GOUBT  OF  EBBOBS 


CONNBOnOUT. 
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ra  oomnonon,  sbl] 

Ein.ioii»  OoHPAHT  n  PuguicxD  10  BidivB  Baoomib  lOB  TmMjmaa^ 
ncnr^  and  not  far  ttovage,  and  its  liability  oommmMWi  at  iOOD  aa  the  ba^ 
fH{e  is  delivered  to  and  received  by  ita  agent,  notwitfaalanding  the  faoi 
that  it  waa  not  checked  at  the  time  it  waa  reoeiTed»  and  weald  not  be 
for  aereral  hoiir%  nor  until  fifteen  minatea  bef ote  the  train  started,  and 
that  the  paaaenger  waa  ao  informed. 

IteimcT  OR  NoN-DxuvsBT  or  Chiok  fOK  B^ooAOi  ia  of  no  importanoa^ 
at  affseting  the  liability  of  a  carrier,  it  being  merely  in  the  nature  of  a 
receipt,  and  intended  aa  evidence  of  the  ownerddp  and  identity  of  the 


BT  PAannraxE  aoairbt  OAB»nHt  vob  Loat  of  Movsr  ecntained 

tnmk,  ia  ecnflned  to  aoeh  a  aom  only  aa  waa  neceaeary  for  peraooal 

^  and  traveling  expenaaa;  and  mcn^f  carried  for  the  porpoae  of  po^ 

dothing  at  the  plaee  to  which  the  paaaenger  waa  trsfeliag^  ea»* 

be  recovered. 


Case.    The  opioioo  statoB  the  bets. 
Bea/rddey  and  Sedey^  tot  the  defendants, 
Xoomif  and  SoOiUterf  contra. 

By  Cofort,  Bitflbb,  J.  The  declaration  is  framed  againil 
the  defendants  fear  negligence  in  carrying  and  convejdng  the 
plaintifTB  baggage,  as  incidental  to  his  own  transportatiim 
from  Waterbnry  to  Bridgep(»rt  It  contains  no  count  adapted 
to  a  recovery  for  negligence  as  a  depositary. 

On  the  trial,  the  plaintiff  claimed  to  have  proved  that  he 
4ook  his  tnmk  to  the  station  at  Waterbnry  at  eleven,  jl.  m.,  and 
reqnested  that  it  might  be  checked  for  the  neict  tndni  which 
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started  at  three,  p.  m.,  for  Bridgeport;  that  he  was  informed 
that  it  was  not  their  custom  to  check  baggage  until  about  fif- 
teen minutes  before  the  time  when  the  train  should  leaya^ 
whereupon  he  left  his  trunk  in  care  of  the  agent  of  the  com- 
pany  in  the  baggage-room  of  the  station;  and  that  at  the  cus- 
tomary time  it  was  checked  for  him  and  put  on  the  cars  for 
Bridgeport,  and  that  he  went  on  the  same  train. 

These  facts  were  not  denied  except  in  a  qualified  manner. 
TTie  defendants  denied  only  the  receipt  of  the  trunk  for  trans- 
portation, before  it  was  checked,  and  denied  that  it  contained 
the  missing  articles  when  checked.  It  was  rified  after  deliv- 
ery to  the  company,  but  when  and  where  did  not  appear.  On 
these  facts,  the  plaintiff  claimed  that  the  company  were  liable 
as  carriers.  The  defendants  claimed,  and  asked  the  court  to 
charge,  that  if  the  trunk  was  rifled  after  it  was  left  at  the  sta^ 
tion,  and  before  it  was  checked,  there  could  be  no  reooTsry  in 
this  action.  The  court  left  it  to  the  jury  to  say  whether  the 
trunk  was  received  for  transportation  before  it  was  checked^ 
and  of  that  no  complaint  is  made.  But  the  court  went  further 
and  charged  that  if  not  received  for  transportation  before 
checked,  and  it  was  rifled  after  delivery  and  before  being 
checked,  and  by  reason  of  the  gross  negligence  of  the  defend- 
ants, or  in  other  words,  if  they  found  that  the  defendants 
held  the  trunk  till  checked  as  warehousemen,  and  incurred  a 
liability  as  such,  they  were  liable  in  this  action.  That^  we  think, 
was  error.    There  is  no  count  adapted  to  such  a  recovery. 

But  the  error  is  not  one  which  entitles  the  defendants  to  a 
new  trial.  The  facts  stated  in  the  motion  and  not  denied 
were  sufficient  to  justify  a  direction  by  the  court  to  the  jury  to 
render  a  verdict  for  the  plaintiff.  They  show  conclusively 
that  the  trunk  was  received  for  transportation. 

The  reasonable  convenience  of  travelers  requires  that  they 
have  an  opportunity  to  deliver  baggage  at  any  reasonable  time 
before  the  departure  of  the  train,  and  it  is  therefore  the  duty 
of  a  railroad  company  to  keep  an  agent  at  all  important 
stations  to  receive  and  take  charge  of  baggage:  Jordan  v.  FaU 
River  R.  R.  Co.,  6  Cush.  69  [61  Am.  Dec.  44].  For  aught  that 
aj^ars,  such  was  the  custom  of  the  defendants,  and  the  agent 
who  received  the  tnonk  was  there  for  that  purpose.  In  respect 
to  passengers,  the  company  are  carriers  merely,  and  the  trunk 
an  article  which  ordinarily  accompanies  the  passenger.  If 
nothing  had  been  said  therefore  in  respect  to  the  purpose  for 
which  it  was  delivered  and  received  by  the  agent  of  the  defend- 
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ftnts,  its  leoeption  for  tranB{xvtation  would  be  imfdied.  Bat 
fha  pnrpofle  and  the  hour  were  expressly  indicated  by  the 
plaintiff,  and  it  was  received  without  objection,  except  that 
they  could  not  then  give  him  a  check.  Clearly  it  was  received 
fer  the  purpose  indicated,  and  the  time  fixed  when  by  their 
custom  a  check  would  be  given  him.  The  length  of  time 
which  elapsed  between  its  reception  and  the  departure  of  the 
train,  could  make  no  difference. 

In  the  case  of  Camden  and  Ambay  R.  R.  Co.  v.  Belknap^  21 
Wend.  354,  trunks  were  left  with  the  company  in  the  afternoon 
of  one  day  to  go  with  the  owner  by  the  boat  of  next  morning, 
and  one  of  them  was  taken  from  the  office  of  the  company, 
through  the  negligence  of  the  clerk  or  porter,  before  the  de- 
parture of  the  next  boat,  and  it  was  holden  that  they  were  in 
the  possession  of  the  company  as  carriers,  and  that  they  were 
answerable  as  such:  See  also  Redfield  on  Bail  ways,  242,  243. 

The  custom  of  checking  can  have  no  effect  upon  the  char- 
acter of  the  delivery.  That  custom  did  not  necessarily  qualify 
the  delivery  and  acceptance.  The  check  is  in  the  nature  of  a 
receipt,  and  may  be  given  and  received  at  any  time  when  the 
convenience  and  custom  of  the  company  dictate.  It  is  not  the 
contract,  but  evidence  of  the  ownership,  delivery,  and  identity 
of  the  baggage.  It  is  the  delivery  and  acceptance,  the  abandon- 
ment of  all  care  of  the  baggage  by  the  passenger,  and  the 
assumption  of  it  by  the  agents  of  the  carriers,  expressly  or  im- 
pliedly for  the  purpose  of  transportation,  which  fix  the  liability 
of  the  latter  as  such,  and  that  liability  begins  when  the  bag- 
gage is  delivered  to  the  agent  of  the  company  for  carriage: 
Bedfield  on  Bailways,  246. 

Inasmuch;  therefore,  as  the  plaintiff  was  entitled  to  a  ver- 
dict upon  the  Cacts,  and  no  injustice  has  been  done,  there  can 
be  no  new  trial  on  that  ground. 

But  there  is  also  error  in  respect  to  the  amount  of  damages. 
The  company  were  liable  for  money  contained  in  the  trunk 
required  by  the  plaintiff  for  his  personal  use  and  traveling  ex- 
penses. That  is  well  setUed,  and  was  conceded  on  the  trial. 
Bat  their  liability  extended  no  further.  The  plaintiff  admitted 
that  sixty  dollars  of  the  money  in  the  tnmk  was  taken  with 
him  for  tiie  purchase  of  clothii^.  That  money  was  in  no  just 
■eose  taken  for  traveling  expenses  or  personal  use.  So^  the 
defendants  requested  the  court  to  charge  the  jury;  and  we 
think  they  were  entitied  to  such  charge,  in  explicit  terms,  and 
that  on  that  point  the  charge  and  verdict  are  wrong. 

Dbc.  Vol  LXXXTTT— 10 
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A  new  trial  is  thevefixre  adyised,  xoIobb  fhe  plaintiff  remita 
the  Bom  of  sixty  doHan,  which  he  was  not  entitled  to  reoover* 

In  this  opinion  the  other  jadgea  oonooned. 

FaMiJiimoii  THiT  dAmam  BaatrnM  Qooam  ob  BiflOAoa  loa  Pea* 
aon  cm  TaimPoarATioir,  avd  mot  loa  Svouab:  8m  Ladm  t.  IXnffbl,  as 
Am.  D0O.  800^  And  notes. 

Qbjbct  avd  Bmor  or  IUn.»OAi>  Baooiob-chigkss  Sta  IW  t.  Sauik 
CanUna  R.  R.  (h.^  92  Am.  D0O.  407;  lOmoii  CM.  B.B.09.tn  OByhml,  76 
U.  740;  iXMKf  T.  Mkkigm  Stmtkam  R.  R.  Ctk,  74  Id.  151. 

BaoQifaaT  ov  Mdmr  nr  Tbifhe  as  BmoAaas  Sta  Dmtk  ▼•  ifh%i 
JS:  iS.  Ox,  74  Am.  D0O.  161,  ■ndaote. 


BaBTLBTT   t;.    ISBBLL. 
la  OomnonoDT,  m.] 

Voim  ov  DiiBOvoa  ov  Non  n  Sufvauimht  10  CaAaaa  IvBoaui,  if  wuA 
addrened  to  him  at  plaoe  whioh  ooHfteting  agmt  and  notaiy  (at  plaoa 
where  fhe  mite  waa  pajaUe),  after  ezeroise  of  due  diligenoe^  are  led  to 
beliove^  though  ecroneooaljr,  ia  the  indoiaer^a  reaJdence;  aad  thii,  thoagh 
the  owner  of  the  paper,  reaiding  at  another  pUoe  than  that  at  whioh  the 
note  waa  payable^  knew  the  indoner^a  reaidence^  bat  failed  to  oonmnni- 
eate  it  to  eaeh  agent 

WwoM  Noxs  n  PiauD  ic  Ova  mm  "HoLDia  vtm  OoLunnoir,**  dne  dili* 
genoe  in  the  matter  of  preaentment  and  notioe^  to  diaige  the  partiee  on 
the  p»per,  is  to  be  ezeroised  by  him,  and  not  by  the  owner  of  the  p^per; 
hot  the  mle  is  otherwise  where  the  person  acting  in  the  oollection  of  the 
note  ia  the  mere  aervant  of  the  owner. 

OoiABonHo  AGum  abm  BnooomiD  nr  Law  as  "  Hm.nmrs  loa  Oolluv 
noH,**  and  are  holders  of  the  note  for  all  the  pnrpoaea  of  demand  and 
notice,  and  the  exercise  of  dne  diligence  after  dishonor;  and  the  law  im- 
poses on  fhem  the  duty  of  dbing  all  that  the  owner  would  be  required  to 
do  for  the  protection  of  his  rights,  and  makea  them  liable  over  to  the 
owner  for  default  in  that  duty. 

Holder  ov  Ivdobsed  Pafkh  has  Rxobt  to  Bslt  ov  LfDoassB's  OoHTmAcr 
that  the  paper  will  be  paid  by  the  maker  at  matnritj,  and  he  is  not 
boond  to  anticipate  and  make  profision  for  a  breach  of  the  oontractb 

Ddtt  to  Gitb  Konoi  ov  Ddhovob  ov  Kon^  and  in  porsaanoe  thereof,  te 
nse  due  diligence  to  discover  the  residence  of  the  indorser,  arise  snbee- 
({aently  to  ^  dishonor  of  the  note,  and  therefore  devolTe  upon  a  holder 
for  oollection;  and  snch  being  the  case,  it  is  not  an  element  of  dne  dili- 
gence that  the  owner  should,  prenoosly  to  the  dishonor  of  the  note^  have 
communicated  his  knowledge  of  the  indorssr's  residence  to  the  holder  for 
coUection. 

Iv  Ayr  PRacAunoN  AOAnvar  Mistakb  dt  Snn>nro  Nonoa  ov  Duaoiroa 
to  proper  residence  of  indorser  of  note  is  to  be  exerriaad  betee  dishonor, 
it  should  be  by  the  indorser  himself,  by  impending  to  his  indorsement  the 
place  of  his  residencs^  and  if  he  neglects  thi%  he  may  rightfully  be  pre- 
sumed to  be  willing  to  leaTC  the  matter  of  notioe  to  the  oontiogenoiee  of 
dne  diligence. 


«  
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AMUMPflrr.    The  opinioa  gtates  the  futa. 
DoMiOe  and  Hull,  for  the  plainiifll 
Plan,  for  the  defendant 

By  CoQit,  BijTLBB,  J.  The  note'in  qoeetf on  was  not  payable 
at  bank  or  at  any  particular  place;  the  makers  had  lemoTed 
to  New  York,  and  it  was  neceeaary  that  it  ehonld  be  eent  there 
isr  collection,  and  it  was  eo  sent  to  a  recognized  collecting 
agency,  the  Adams  Express  Company.  It  was  dishonored, 
and  given  to  a  notary  to  protest  In  tiie  exercise  of  due  dili* 
gence,  he  made  inquiry  for  the  residence  of  the  indorser,  was 
informed  incorrectiy  that  it  was  in  Meriden,  and  sent  the 
notice  accordingly.  That  he  might  properly  do  so,  if  he  in- 
quired  of  those  who  would  be  likely  to  know  her  residence, 
who  professed  to  know  it  and  so  stated  it,  and  that  such  in* 
qmry  constituted  due  diligence,  is  now  elementary  law.  Notice 
thus  gi^en,  it  is  held,  is  equivalent  to  actual  notice:  Edvrards 
OQ  Bills,  611,  648,  and  cases  cited*  The  court  below  found 
due  diligence  on  the  part  of  the  express  company  and  the 
notary,  and  thuefore,  impliedly,  that  such  inquiry  was  made, 
and  it  would  seem  to  follow  that  the  plaintiff  was  entiUed  to 
judgment 

But  the  defendant  defends  on  the  ground  that  the  plaintiff 
knew  the  residence  of  the  indorser  when  he  sent  the  note  to 
New  York  for  collection,  and  should  have  communicated  it  to 
the  express  company,  but  did  not,  and  therefore,  that  due  dili- 
gence was  not  exerdsed  by  him,  and  the  indorser  is  dis- 
charged. The  daim  cannot  be  sustained  on  principle  or  by 
authority. 

It  may  be  conceded  that  where  the  owner  of  a  note  has 
knowledge  of  the  residence  of  an  indorser,  and  gives  the  note 
directly  and  without  the  intervention  of  a  ''  holder  for  collec- 
tion," to  a  mere  agent,  as  to  a  clerk  or  servant  to  collect,  or  to 
a  notary  to  protest^  without  informing  them  of  the  residence, 
and  by  reason  of  their  ignorance  there  is  default  of  notice,  the 
indorser  will  be  discharged;  for  due  diligence  requires,  in  such 
case,  that  the  notary,  although  a  sworn  officer  of  the  law,  shall 
make  inquiry  of  the  owner,  and  the  owner  will  be  presumed  to 
direct  and  control  his  mere  agent,  as  well  after  dishonor  as  be- 
fore. But  the  unrestrained  and  convenient  use  and  circulation 
of  negotiable  paper  requires  that  the  owners  be  permitted  to 
introst  it  for  collection  to  distant  banks  or  other  agents,  who 
eanoot  act  under  their  immediate  direction  or  information^ 
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and  who  must  be  clothed  with  power  to  do  all  acts  neoeflsazy 
to  collect  the  note,  or  charge  the  mdorser  in  case  of  dishonor. 
Bach  agents  are  recognized  in  the  law  as  ''  holders  for  collec- 
tion"; for  all  the  purposes  of  demand  and  notice,  and  the  ex- 
ercise of  due  diligence  after  dishonor,  they  are  '^holders"  of 
the  note;  and  the  law  imposes  upon  them  the  duty  of  doing  all 
that  the  owner  would  be  required  to  do  for  the  protection  of 
his  rights,  and  makes  them  liable  over  to  the  owner  for  default 
in  that  duty:  Smedes  v.  Bank  of  Uticaj  20  Johns.  872;  Edwards 
on  Bills,  495;  AUen  v.  Suydam,  20  Wend.  821  [82  Am.  Dec.  656]. 
The  Adams  Express  Company  were  such  holders  in  this 
case;  the  duty  of  giving  notice  to  the  indorser  themseltes,  or 
by  a  notary,  and  directly  or  through  the  owner,  devol-ved  upon 
them  and  them  alone;  and  it  could  not  be  required  of  the 
owner  to  give  them,  as  a  precautionary  measure,  information 
in  respect  to  the  residence  of  the  indorser,  for  several  reasons. 

1.  In  the  first  place,  the  import  of  the  contract  of  the  in* 
dorser  was,  that  the  makers,  on  due  presentment,  would  pay 
the  note.  On  that  contract  the  plaintiff  might  rely  until  it 
was  broken  by  the  dishonor  of  the  note;  and  it  does  not  lie  in 
the  mouth  of  the  defendant,  upon  any  principle  known  to  the 
law,  to  say,  You  should  have  taken  the  precaution  to  provide 
for  the  possibility  of  a  breach  of  my  contract.  When  the 
contract  was  broken,  the  duty  to  give  notice  arose;  till  then 
the  plaintiff  might  remain  passive,  as  in  other  cases  of  guar- 
anty, relying  on  the  presumption  that  the  contract  would  bo 
fulfilled  and  the  note  be  paid.  When  the  note  was  dishon* 
ored,  if  it  had  been  in  the  plaintiff's  possession,  or  under  his 
immediate  control,  he  would  have  been  bound  to  exerciBe  due 
diligence;  but  it  was  in  the  possession  and  control  of  disbuit 
holders  for  collection,  and  the  law  devolved  that  duty  on  such 
holders,  and  upon  them  alone.  That  they  perfinrmed  it,  is 
found  by  the  court. 

2.  "Due  diligence"  in  respect  to  notice  becomes  neoeesary 
in  consequence  of  the  dishonor  of  the  note,  is  to  be  exercised 
subsequently  to  that  event,  and  can  involve  no  prior  precau- 
tionary act.  In  strictness,  therefore,  it  cannot  be  claimed,  as 
an  element  of  due  diligence,  that  the  owner,  if  he  has  knowl* 
edge  of  the  residence  of  an  indorser,  shall  send  or  give  that 
knowledge,  prior  to  dishonor,  to  a  distant  holder  for  collection; 
although,  if  the  "  holder  for  collection  "  has  such  knowledge, 
he  must  communicate  it  to  the  servants  or  notary  whom  ho 
employs  after  dishonor. 
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&  A  role  requiring  the  owner  to  send  his  knowledge  of  the 
residenoe  of  the  indorser  with  the  note  to  a  holder  for  coUeo 
taon  would  be  one  involving  much  painstaking  on  the  part  of 
the  owner,  which  the  indorser  has  no  just  right  to  insist  upon. 
If  precauti<ui  is  to  be  exercised  before  dishonor,  to  avoid  the 
possibility  of  miutake,  the  indorser  should  be  required  to  ap- 
pend his  residence  to  his  indorsement:  See  the  remarks  of 
Judge  Brcmson  in  Ransom  v.  Mack,  2  Hill,  592  [38  Am.  Dec. 
602],  and  of  Judge  Church  in  Belden  v.  Lamb,  17  Conn.  452. 
Moreover,  such  a  rule  would  embarrass  the  collection  of  nego- 
tiable paper,  for  unless  a  special  communication  fix>m  the 
owner  to  the  holder  for  collection  accompanied  the  note,  the 
latter  would  not  know  whether  the  owner  knew  the  residence 
or  not,  and  consequently  whether  any  diligence  on  his  part 
would  avail  or  not,  and  his  only  safe  rule  of  action  would  be 
to  send  the  notices,  in  all  cases,  to  the  owner  to  be  forwarded. 

4.  Such  a  rule  is  unnecessary.  If  a  holder  for  collection,  or 
his  servant,  or  a  notary,  cannot  learn  the  residence  of  the  in- 
dorser by  due  diligence,  he  can  and  should  send  the  notice  to 
the  owner  to  be  forwarded.  Such  a  course,  without  previous 
inquiry  even,  was  approved  in  the  case  of  Hartford  Bank  v. 
Stedman^  3  Conn.  489,  and  would,  in  all  probability,  have  been 
taken  in  this  case,  if  due  diligence  had  not  advised  the  notary 
that  the  indorser  resided  in  Meriden.  True,  that  was  a  mis- 
take. But  against  such  mistakes,  which  may  occur  notwith- 
standing due  diligence  is  exercised,  the  indorser  can  guard  by 
precaution,  and  if  he  does  not  do  so  by  appending  his  residence 
to  his  indcursement,  he  may  rightfully  be  presumed  willing  to 
leave  the  matter  of  notice  of  dishonor  to  the  contingencies  of 
due  diligence.  For  these  reasons,  we  do  not  think  the  claim 
of  the  defendant  sustainable  on  principle. 

Nor  is  it  supported  by  the  authorities  cited.  In  Harris  v. 
Robinson,  4  How.  336,  the  holder  for  collection  and  the  owner 
both  resided  in  the  same  town.  The  former  was  not  inquired 
ot,  and  the  notary  did  not  learn  the  post-ofSce  address  of  the 
indorser.  It  was  not  a  case  of  misinformation  received  in  the 
exercise  of  due  diligence,  and  the  question  was,  whether  in 
exercising  due  diligence  ihe  notary  should  have  inquired  of 
the  owner,  because  he  resided  in  the  same  town.  The  majority 
of  the  court,  intimating  that  such  inquiry  would  be  necessary, 
ordinarily,  where  the  owner  resided  in  the  same  town  and 
knew  the  residence  of  the  indorser,  and  the  notary  knew  who 
the  owner  was,  and  that  he  was  accessible,  yet  held,  on  the 
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eyidenoe,  that  the  notary  did  not  know  the  owner,  and  that 
the  owner  did  not  know  the  reeidenoe  of  the  indorser,  and 
therefore,  that  due  diligence  appeared.  Judge  McLean  dis- 
sented, and  intimated,  on  the  authority  of  a  dictum  in  a 
case  in  Louisiana,  that  the  owner  should  have  informed  the 
holder  for  collection.  The  case  is  an  authority  for  the  rule  that 
the  notary  should  inquire  of  the  owner,  as  well  as  holder  for 
collection,  where  both  reside  in  the  same  town;  but  goes  no 
further,  and  is  not  in  point  here. 

Another  case  relied  upon  is  that  of  Filler  y.  MarriSf  6  Whart. 
406.  In  that  case,  a  draft  was  drawn  by  a  house  in  Mont- 
gomery on  a  house  in  Mobile,  in  favor  of  a  house  in  Philadel* 
phia.  The  Philadelphia  house  sent  it  to  a  notary  in  Mobile  to 
present  for  acceptance.  It  was  dishonored;  the  notary  made 
no  inquiry,  and  missent  the  notice  for  the  drawers  to  Philadel- 
phia, but  not  to  the  payees  to  be  forwarded.  The  court  prop- 
erly held  the  notice  insufficient.  But  the  case  is  inapplicable. 
The  instrument  was  a  draft,  sent  for  acceptance,  not  a  note 
sent  to  a  '' holder  for  collection."  There  was  no  obHgatioD 
resting  on  the  drawees  to  accept,  and  no  presumption  that  they 
would  accept;  or  as  in  the  case  of  the  makers  of  this  note, 
any  presumption  that  the  drawees  would  know  the  residence 
of  the  drawers;  nor  any  diUgenoe  in  fact.  If  it  be  true  that 
the  holder  of  an  unaccepted  draft  should  be  required  to  send 
the  name  of  the  residence  of  the  drawers  to  the  notary,  with  the 
draft,  when  sent  for  acceptance  merely,  it  does  not  follow 
that  the  owner  of  a  note  should  be  holden  to  the  same  precau- 
tion, when  sent  to  a  distant  holder  for  collection.  The  cases 
are  distinguishable,  and  we  know  of  no  case  in  point  for  the 
defendant 

We  advise  judgment  for  the  plaintiff. 

In  this  opinion  the  other  judges  concurred,  except  Sahvobd, 
J.,  who  did  not  dt. 


Smvicni  Of  Nonas  ov  Dibhovob  of  Norn  axd  Bnxs:  See  tiio 
■ifia  note  to  Bamaom  t.  M<»ck,  38  Am.  Deo.  607  et  leq.^  and  tee  8Mm  t. 
iraciUN0<bM»  79  Id.  660^  and  note.  In  Davc^  t.  Joim,  42  K.  J.  L.  SO^  the 
prineipel  oeee  ii  eited  to  the  point  that  an  agent  for  ooUeotion  ol  a  note  k 
reoogniied  hi  kwaa  a  holder  for  ooUeotioii  for  aU  parpoeea  of  danand  and 
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MuNsoK  V.  Washbakd. 

[n  OoimcncDT,  8Q8LJ 

AnoBvnr  mat  Bacons  of  HmnAVD  and  Win  Fkn  im  m  aatfinM 
and  maneyi  ezpendad  by  him  in  onmniwioing  and  prnaiwiiting  in  fvroroC 
llMwif^  wliilAdMWM  tk /erne  9oh  mnd  ^  voDcr,  an  actioo  for  breadi  of 
gwnaiaa  ol  muriage  againrt  her  preaent  hvaband,  with  idiom  \  ha  anil 
waa  aattied  by  the  marriage^  if  it  appean  that  the  aemoea  ol  the  attom^ 
wtn  abaolutely  leqniaite  for  the  personal  relief  proieotion»  and  aopporl 
of  the  minor. 

MimiA  HAT  Makx  NacnaABT  CoimAora  for  oommenoeiDiiit  and  proaeoii- 
iknof  ciTil  aoit^  where^  nndar  the  peonliar  eircumtaaoea  ol  the  oaaa^  it 
ia  the  only  meaoa  by  which  he  oan  proooie  the  abaohite  aeoiaiBf  Jaa  wfakh 
iMreqnirea. 

A88U1CP81T.    The  opinim  Btstes  the  bdM. 

Webster  and  OiOetU^  for  the  defendants. 
Kaekmafiy  DooHtiUy  and  Munean^  centra. 

By  Court)  Hinmaiv,  C.  J.  This  is  an  action  against  husband 
and  wifey  in  which  the  plaintiff  seeks  to  recover  for  his  services 
as  an  attorney  and  counselor  at  law,  and  for  moneys  expended 
by  him  in  commencing  and  prosecuting,  in  favor  of  the  wife, 
while  she  was  a  feme  sole^  and  an  infant  under  the  age  of 
twenty-one  years,  an  action  for  the  breach  of  a  promise  of 
marriage,  against  her  present  husband.  The  conduct  of  the 
defendant  in  that  suit,  both  before  and  after  its  commence- 
ment, in  connection  with  the  conduct  of  the  plaintiff's  father, 
was  such  as  to  render  the  services  and  expenses  thus  rendered 
and  incurred  necessaries^  very  suitable  to  her  condition  at 
that  time,  if  such  services  and  expenses  ever  can  be  deemed 
necessaries  in  such  a  case.  She  was  in  a  helpless  and  almost 
desperate  condition,  but  she  had  valid  claims  upon  the  author 
of  her  calamity  for  the  personal  wrongs  which  she  had  suf- 
fered at  his  hands,  as  well  as  for  the  breach  of  his  contract  to 
marry  her,  by  which,  if  she  could  enforce  them  by  suits  at 
law,  she  could  obtain  the  relief  which  she  needed,  and  save 
herself  from  becoming  a  public  charge.  It  was  under  such 
eircnmstances  that  she  applied  for  the  professional  assistance 
of  the  plaintiff;  and  the  result  of  the  suit  which  was  com- 
menced was  the  intermarriage  of  the  parties  to  it,  pursuant  to 
the  promises  which  the  defendant  had  made;  showing,  as  sat- 
isfactorily as  could  weU  be,  that  the  claims  made  upon  him 
in  that  action  were  legal  and  just,  as  otherwise  the  suit  could 
nev«^r  have  thus  terminated. 
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Can  the  plaintiff's  charges  for  prosecuting  that  action  be 
considered  as  necessaries,  under  the  circumstances?    The  rule 
usually  stated  in  the  text-books  confines  the  term  ''  necessa- 
ries/' for  which  a  minor  may  bind  himself,  to  suitable  food, 
shelter,  clothing,  washing,  medicine,  medical  attendance,  and 
education;  and  this  is  claimed  to  be  an  unbending  technical 
rule,  while  in  respect  to  the  quantity  and  quality  of  these 
classes  of  necessaries,  it  is  admitted  that  it  depends  entirely 
upon  what  a  court  or  jury  may  think,  in  each  case,  suitable 
and  proper  in  reference  to  the  infant's  condition  and  station 
in  life.    We  are  not  satisfied,  however,  that  the  rule  is  as  ex- 
clusive in  respect  to  what  may  properly  be  considered  as 
necessary  for  an  infant,  under  all    circumstances,  as  the 
defendants  claim.    It  is  the  constant  practice  of  courts,  when 
considering  what  properly  constitutes  necessaries,  to  illustrate 
the  rule  by  reference  to  decisions  upon  that  subject,  without 
distinguishing  between  the  cases  of  infants  and  of  married 
women.    And  we  suppose  that  necessaries  for  an  infEUit  aban- 
doned by  its  parents  must  be  the  same  as  necessaries  for  a 
married  woman  who  has  been  abandoned  by  her  husband, 
where  there  is  no  material  difference  in  the  standing  and  situ- 
ation of  the  parties  themselves.    And  in  regard  to  a  woman  in 
this  condition,  it  appears  to  be  well  settled  that  any  expense 
necessary  for  her  personal  security  may  properly  be  recovered 
of  her  husband  on  this  ground.    He  is  liable  for  the  costs, 
where  articles  of  the  peace  are  exhibited  against  him  in  conse- 
quence of  his  personal  abuse  of  his  wife:  Sheperd  v.  Mtiekotdy  8 
Camp.  826.    And  in  such  cases,  it  makes  no  difference  that 
the  wife  has  a  separate  maintenance,  out  of  which  she  might 
be  able  to  pay  the  costs:  Turner  v.  Rookes,  10  Ad.  &  E.  47. 
And  a  proctor's  costs  in  an  application  by  the  wife  for  divorce, 
on  the  ground  of  cruelty,  have  been  held  to  be  a  proper  charge 
against  the  husband:  Br(yum  v.  Achroydj  34  Eng.  L.  &  Eq.  214. 
This  case  is  distinguishable  from  Shelton  v.  PendleUniy  18  Conn. 
417,  in  this  respect,  that  in  the  latter  case  there  was  no  charge 
or  claim  of  cruelty  on  the  part  of  the  husband,  and  the  case 
was  put  on  the  ground  that  the  expenses  were  not  incurred  to 
secure  the  wife's  present  necessities,  but  only  to  provide  for  her 
future  comfort  as  a  divorced  woman;  and  the  court  remarked 
that  under  our  law,  divorces  were  rather  matters  of  privilege 
and  favor  than  of  necessity.    The  personal  security  of  the 
wife,  then,  is  legally  a  necessary,  and  the  expense  of  securing 
it  is  a  proper  charge  against  the  husband.     By  the  same  rea* 


Feb.  1863.]  Munson  v.  Washbahd.  1C8 

iODing,  the  penonal  security  of  an  in&nt  is  legally  neeessaiy 
tor  him;  and  for  the  expense  of  obtaining  it,  he  may  legally 
contract,  where  he  has  no  parent  or  guardian  to  provide  it  for 
him,  or  secure  it  to  him.  If  we  look  at  the  prosecution  of 
the  suit  which  this  infSEmt  commenced,  as  her  only  mode, 
under  her  peculiar  circumstances  of  procuring  the  means  of 
living,  it  comes  within  the  principle  allowing  her  to  contract 
for  necessaries  within  the  rale  as  understood  by  the  defendants 
themselves.  But  if  we  admit  that  we  are  extending  the  rule, 
or  are  malring  an  exception  to  it,  in  a  case  situated  as  this  is, 
we  still  think  the  circumstances  call  for  such  extension  or 
exception.  The  law  being  founded  in  reason,  admits  of  excep- 
tions. Now,  one  of  the  principal  reasons  why  an  infant  is  not 
allowed  to  make  contracts  is  to  protect  him  from  improvident 
bargains  resulting  from  his  inexperience;  and  the  same  reason 
causes  the  exception,  where  he  is  allowed  to  contract  for  nece»- 
sariee,  since  it  can  never  be  for  his  benefit  to  be  unable  to  con* 
tract  for  food,  shelter,  etc.,  if  he  has  no  frinds  or  other  means 
of  being  provided  for;  and  situated  as  this  infant  was,  aban- 
doned by  her  natural  protector,  and  having  become  an  outcast, 
but  still  having  valid  claims  which,  if  enforced,  would  rescue 
her  firom  this  condition,  it  appears  to  us  that  it  was  obviously 
for  her  benefit  that  she  should  be  enabled  to  employ  counsel 
to  enforce  them.  It  was  not  the  case  of  merely  prosecuting  an 
infant's  right  to  property,  or  for  the  recovery  of  an  ordinary  deb^. 
In  such  cases,  there  is  or  ought  to  be  a  guardian  to  protect 
the  infant's  rights.  There  was  none  here,  and  it  does  not  ap- 
pear that  there  were  any  practicable  means  of  procuring  one 
to  be  appointed.  No  one  would  incur  liabilities  on  her  ac- 
count, unless  he  could  rely  upon  her  agreement  to  indemnify 
bim  out  of  the  damages  she  might  recover  in  the  suits  to  be 
commenced.  It  appears  to  us,  therefore,  that  while  the  court 
recognized  the  rule  that  the  ordinary  fees  of  an  attorney  for 
the  prosecution  of  an  infant's  rights  to  property  could  not  gen- 
erally be  said  to  be  necessaries,  it  yet  farther  correctly  informed 
them,  in  substance,  that  such  services,  where  requisite  for  the 
personal  relief,  protection,  and  support  of  the  infant  might 
lawfully  be  contracted  for  by  the  infant,  and  that  he  would  be 
bound  in  law  to  pay  for  them.  It  appears  to  us  that  this  is  a 
very  reasonable  rule,  which  will  operate  for  the  benefit  of 
minoni,  and  therefore  comes  within  the  principle  on  which 
they  are  allowed  in  certain  cases  to  make  contracts,  and  in 
olhen  are  not  authorised  to  do  sa 
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We  think  there  may  be  cases,  and  the  jury  have  found  this 
to  be  one  of  them,  where  a  civil  suit  may,  under  extraordinary 
dreomstances,  be  the  only  means  by  which  an  infant  can  pro- 
cure the  absolute  necessaries  which  he  requires,  and  where 
SQch  is  the  case,  it  would  be  a  reproach  to  the  law  to  deny 
him  the  power  of  making  the  necessary  contracts  for  its  com* 
mencement  and  prosecution. 

We  do  not,  therefore,  advise  a  new  trial 

In  this  opinion  the  other  judges  concurred,  except  Sahvobd^ 
J.,  who  did  not  sit. 

Taa  VBnrciPAL  cmsb  u  cxted  in  Si,  Jckm^s  PimrUk  ▼.  Bnmaom^  40  Ooan. 
n^  M  an  aaihoritj  ahowing  iHiatace  neoanaries.  It  ia  alao  oitad  in  (hobe v. 
NtmeU^  Id.  6S8^  whara  iha  ooarfc  aay  thai  the  principal  oaaa  aaama  to  oaat  a 
ioabi  vpon  the  anthority  of  the  oaae  of  Shelion  ▼.  PendUkm,  18  Id.  421,  whioh 
bolda  that  in  an  aotion  for  divorce  by  a  wife,  her  attorney  woold  not  be  en- 
tlllad  to  leooTer  eC  har  hnaband  hiafeeaand  dilbogaamapta»  but  that  notwith- 
■tmitinff  anoh  doobL  AAefton  v.  PmdMon.  mmnu  ia  tfll  tlia  aattled  law  of 
Oonnaoliovt  In  tiiia  TCgwd. 


Ayeb  v.  Ashmbab. 

(SI  OoannunouT,  417. J 

IhsoKABa  ov  On  or  Sbvxral  Jodit  TBUPiasiBS  ia  a  diaoiiaiga  ol  alL 
Ir  SiriBAXi  JinxiiiiMTS  havs  been  Rxoovsbxd  aoaoist  8bvbl4l  Joorr 
TsneAMiBfl,  there  can  be  bat  one  aatiafactton  ol  the  damagaa,  bat  the 
ooata  can  be  collected  on  aU  the  jndgmenta. 
Wmmbm  Sxfa&atx  ACTIOK8  ARa  PKNmvo  AOAnrar  Skveral  Jorar  Tbis- 
PA8BIR8,  aettiement  of  one  of  the  actions,  and  diacharge  of  the  defendant 
therein,  will  operate  aa  a  diacharge  of  the  entire  canae  of  acticm  againat 
all,  and  there  can  be  no  recovery  in  the  other  anita,  either  of  nominal 
damagea  or  of  ooata,  although  it  waa  the  intention  of  the  partiea  to  the 
agreement  for  the  diacharge  that  it  ahonld  affect  only  the  canae  of  actioa 
againat  the  defendant^  and  not  the  plain tifTa  right  of  raooveiy  in  the 


Tbmspabb  quare  dawum  fregiU  The  opinion  ttalee  the  fiMSta. 
ly^r,  for  the  defendant 
Phelps  and  Warner ^  cwiira. 

By  Court,  HnocAK,  C.  J.    As  no  questi<m  was  made  upon 

fbe  pleadings  in  this  canse,  it  is  sufficient  to  state  that  it  was 
an  action  of  trespass  qwire  dauaumj  to  which  the  defense  was, 
that  the  trespass  was  committed  by  the  defendant  and  one 
John  F.  Grumley,  and  that  Grumley  paid  to  the  plaintiff 
18.60,  in  full  for  the  damages  and  costs,  which  sum  was  ac- 
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eepted  by  the  plaintiff  as  a  sattefiiction  for  the  trespaas.  The 
plaintiff  resisted  this  claim  on  the  ground  that  he  instituted 
two  actions  of  trespass,  one  against  the  present  defendant, 
and  one  against  Orumley,  and  that  it  was  only  intended  to 
settle  the  Grumley  suit,  and  not  the  suit  against  the  defend- 
ant,  or  the  subject-matter  of  it.  A  receipt  in  full  executed  by 
the  plaintiff  to  Orumley  on  the  5th  of  November,  1860,  after 
both  suits  had  been  commenced,  but  befixre  the  return-day  fixr 
either,  was  produced,  and  it  was  expressed  to  be  '^  in  full  for 
damages  and  costs  in  a  case  of  trespass  by  said  Orumley  on 
my  land."  The  suits  were  both  returnable  befixre  a  justice 
on  the  seventh  day  of  November,  1860,  and  the  suit  against 
Grumley  was  withdrawn.  The  settlement  with  Orumley  was 
not  intended  to  include  this  suit,  nor  was  the  sum  paid  under- 
stood to  be  paid  on  account  of  the  damages  claimed  of  the  de* 
fendant,  or  of  the  costs  of  the  suit,  or  any  part  thereof;  and 
the  writing  was  not  given  or  received  for  the  purpose  of  dis- 
charging or  in  any  way  affecting  the  suit|  or  the  plaintiff's 
right  of  recovery  therein,  but  for  the  sole  purpose  of  discharg- 
ing Grumley  alone.  In  the  court  below,  the  plaintiff  objected 
to  the  admission  of  the  receipt  in  evidence,  because  it  was  un- 
sealed, and  therefore  could  not  be  pleaded,  or  operate  as  a 
release,  and  because  it  did  not  purport  to  release  the  defend- 
ant or  relate  to  this  suit.  It  was  however  admitted;  but  the 
question  as  to  the  ooneotness  of  this  decision  does  not  arise  in 
the  case  as  it  now  stands,  as  the  result  of  the  trial  was  in  favor 
of  the  plaintiff  against  whom  the  decision  was  made,  and  he 
has  now,  therefore,  no  occasion  to  complain  of  it. 

The  defendant  requested  the  court  to  charge  the  jury  that, 
if  they  should  find  that  the  trespass  complained  of  in  this 
suit  and  that  complained  of  in  the  suit  against  Grumley  were 
one  and  the  same  joint  trespass,  committed  by  this  defendant 
and  Grumley  together,  and  that  the  plaintiff  had  accepted  and 
received  finom  Orumley  three  dollars  and  fifty  cents  in  satis- 
faction for  the  damages  claimed  of  him  in  tiie  suit  against 
him  and  the  costs  of  that  suit,  such  payment  and  acceptance 
would  €fpeTaie  in  law  as  a  foil  satisfaction  for  such  trespass 
and  a  bar  to  the  plaintiff's  recovery  in  this  suit,  and  theii 
verdict  should  be  for  the  defendant. 

The  court  charged  the  jury,  in  substance,  that  for  a  single 
trespass,  committed  by  two  persons,  the  injured  parfy  had  a 
right  to  but  one  satisfaction,  but  that  he  had  a  right  to  sue 
botli  of  the  trespassers  together  in  one  suit,  or  each  of  them  in 
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a  separate  Boit,  at  his  election,  and  if  he  brought  a  several 
suit  against  each,  he  had  a  right  to  prosecute  them  both  until 
he  obtained  one  satisfaction  for  the  trespass  and  his  coats  in 
both  suits.  The  court  also  charged  the  jury  that,  although 
they  should  find  such  joint  trespass,  and  the  payment  by 
Grumley  of  three  dollars  and  fifty  cents,  and  the  receipt  given 
therefor,  and  the  acceptance  thereof  in  satisfaction  of  the  dam- 
ages  claimed  of  Qmmley,  and  the  costs  of  the  suit  against 
him;  and  that  the  receipt  was  given  upon  the  settlement  of 
that  suit  for  the  purpose  of  discharging  Grumley  from  said 
damages  and  costs  claimed  in  the  suit  against  him;  yet  if 
this  suit  was  then  pending,  and  costs  had  accrued  thereon 
and  were  unpaid,  and  this  suit  was  not  included  nor  intended 
to  be  included  in  such  settlement,  and  nothing  had  been  paid 
or  received  on  account  of  such  costs, — then  their  verdict  should 
be  for  the  plaintiff  to  recover  of  the  defendant  nominal 
damages  and  his  co6t& 

We  think  the  closing  part  of  this  instruction  was  incorrect. 
It  is,  as  we  suppose,  settled  law  that  a  release,  discharge,  or 
satisfaction  of  one  or  more  of  several  joint  trespassers  is  a  dis- 
charge of  them  all,  in  the  same  manner  that  a  discharge  of  one 
of  several  joint  debtors,  or  a  pajrment  and  satisfaction  of  the 
joint  debt  by  one,  is  a  satisfaction  as  to  all,  since  a  party  in- 
jured by  a  trespass  committed  by  several  can  have  but  one  satis- 
faction for  his  injury,  no  more  than  <xie  who  has  a  debt  against 
several  can  be  entitled  to  be  more  than  <xice  paid:  Cocke  v. 
JennoTy  Hob.  66;  Livingston  v.  Bishop^  1  Johns.  290  [3  Am. 
Dec.  330];  Brown  v.  Marshy  7  Vi  827;  Shddon  v.  Kibbey  8 
Conn.  214  [8  Am.  Dec.  176];  Knickerbocker  v.  Colvery  8  Cow. 
Ill;  Lewis  v.  JoneSy  4  Bam.  &  C.  606;  Bird  v.  BandaUy  8 
Burr.  1345. 

It  is  true,  undoubtedly,  that  for  a  joint  trespass  they  may  all 
be  sued  jointly,  or  separate  suits  may  be  brought  against  eacht 
because  trespasses  committed  by  several,  while  they  are  in  foci 
the  joint  acts  of  aU,  are  also  the  separate  acts  of  each  indi- 
vidually, each  being  liable  in  law  fi>r  whatever  was  done  by 
all  or  any  of  them;  and  if  suits  are  separately  brought  against 
each,  they  may  all  be  pursued  to  final  judgment,  and  ib» 
plaintiff  may  elect  which  of  the  separate  judgments  he  will  en- 
force and  collect.  But  having  received  the  damages  recovered 
against  any  one,  and  his  costs  recovered  against  all,  he  must 
be  content  with  that,  as  otherwise  he  would  receive  more  thaA 
line  satisfaction  fi>r  his  injury:  Lipingston  v.  Bishopy  1  Johns* 
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S90  [3  Am.  Deo.  830];  Knickerbocker  y.  Odver^  8  Caw.  Ill; 
Sheldon  v.  Kibbe,  3  Conn.  214  [8  Am.  Dec.  176]. 

Now,  while  the  superior  court  proceeded  upon  these  princi- 
ples, we  think  it  mistook  the  application  of  the  rule  allowing  a 
party  to  commence  and  prosecute  to  final  judgment  suits 
against  each  of  several  joint  trespassers,  and  to  levy  and  col- 
lect the  damages  recovered  in  one  suit  together  with  the  costs 
recovered  in  all  of  them.    It  was  at  one  time  supposed  that 
there  could  be  but  one  judgment  recovered  for  a  joint  trespass 
or  debt,  on  the  ground  that  the  original  cause  of  action  waa 
merged  in  the  judgment,  and  of  necessity,  ceased  to  exist  as  a 
ground  of  action  after  it  had  become  a  judgment  debt.    But 
it  was  soon  perceived  that  there  could  be  no  merger  except  as 
between  the  parties  to  the  record,  or  their  privies,  in  respect  to 
whom  it  does,  undoubtedly,  operate  as  a  change  of  remedy, 
since  a  party  having  the  higher  security  of  a  judgment  cannot 
further  vex  the  defendant  on  the  original  cause  of  action.   Still, 
the  judgment  is  but  a  security  for  the  cause  of  action,  and  is 
coUateral  to  the  original  claims  against  other  trespassers,  which 
may  still  be  enforced  until  the  judgment  is  satisfied:  See  Shelr 
den  V.  KibbCj  8  Conn.  214  [8  Am.  Dec.  176],  and  the  cases 
there  cited. 

Now,  it  is  true,  undoubtedly,  that  the  law  allows  the  costs, 
in  all  the  separate  suits  against  joint  trespassers,  to  be  col- 
lected after  they  have  once  become  established  by  the  re- 
covery of  judgments,  because  then  the  costs  have  become 
judgment  debts.  They  are  then  liquidated  and  established 
liabilities,  and  the  same  rule  that  permits  the  recovery  of 
several  separate  judgments  against  each  joint  trespasser 
necessarily  carries  costs  in  each  suit  as  incident  to  the  judg- 
ment. But  as  a  party  plaintiff  can  never  recover  costs,  ex- 
cept as  an  incident  to  the  recovery  of  some  debt  or  damage, 
it  follows  that  when  the  debt  or  damage  is  satisfied  and  dis- 
charged, there  remains  nothing  to  which  the  costs  can  be  an 
incident.  Suppose,  instead  of  receiving  his  damages  of  Gram- 
ley,  the  plaintiff  had  received  them  in  full  of  the  defendant, 
Ashmead,  and  had  discharged  Ashmead  from  all  damages  in 
consequence  of  the  trespass,  would  it  still  be  contended  that 
the  discharge  would  not  bar  the  further  prosecution  of  the 
suit?  Could  the  action  still  be  sustained  for  nominal  dam* 
ages,  for  the  purpose  of  enforcing  what  may  be  considered  an 
imperfect  equity  to  the  costs  which  had  accrued?  We  be- 
lieve that  the  history  of  jurisprudence  furmshee  no  precedent 
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for  suoh  a  claim.  In  lAving$ton  v.  BUhap^  1  Johns.  290  [8 
Am.  Deo.  830],  Chief  Justioe  Kent  eaya:  ^  If  there  oan  be 
but  one  reoovery,  it  ia  vain  to  nj  that  the  plaintiff  may  bring 
Beparate  raits,  for  the  oanee  that  happens  first  to  be  tried  may 
be  used  by  way  of  plea  pui$  darrein  oontinaanoe  to  defeat 
the  others  that  are  in  anear."  If  this  resolt  woold  follow 
from  the  principle  that  one  judgment  woold  be  a  bar  to  the 
further  prosecution  of  a  suit  against  a  co-treepasser,  will  not 
the  same  result  follow  the  satisfoction  of  the  damages  reooyered 
or  claimed? 

Where  there  is  an  invasion  of  one's  right,  though  no  dam- 
age in  fact  may  result  from  it,  there  is  a  ground  for  nominal 
damages,  because  damage  is  ihe  probable  result  of  rach  an 
invasion.  But  where  the  damages  are  liquidated,  paid,  and 
discharged,  or  satisfied,  the  injury  being  whoUy  settled,  noth- 
ing can  remain  to  be  afterwards  adjusted.  II  the  damages 
had  been  satisfied  or  discharged  before  the  suit  was  brought, 
no  one  would  doubt  that  such  satisfaction  or  discharge  would 
be  a  good  bar  to  the  action.  Is  it  any  the  less  a  bar,  if  prop- 
erly pleaded,  because  the  satisfiiction  was  after  suit  brought? 
If  it  be  said  that  it  is  inequitable  to  allow  a  satisfaction  to 
cover  the  costs  in  both  suits  when  such  was  not  the  intention, 
the  answer  is,  the  plaintiff  was  not  obliged  to  accept  of  satis- 
faction, unless  he  secured  his  costs.  And  if  he  did  so  in  con* 
Bcquenoe  of  his  mistake  of  the  law,  it  was  a  mistake  of  his 
own,  and  the  rules  of  law  cannot  be  changed  in  order  to  cor* 
rect  it. 

The  principle  upon  which  this  case  turns  was  adopted  by 
this  court  in  the  case  of  Canfidd  v.  EleperUh  School  District^  19 
Conn.  529,  where  it  was  held  that  when  a  debt  was  paid  there 
was  nothing  left  for  which  nominal  damages  or  costs  could  be 
recovered,  though  the  payment  was  subsequent  to  the  com- 
mencement of  the  suit.  But  as  the  general  issue,  without  any 
notice  of  the  payment,  was  the  only  plea  in  that  case,  we  held, 
in  conformity  with  numerous  decisions,  that  as  the  issue  re- 
lated to  the  time  when  the  suit  was  commenced,  and  as  there 
was  a  debt  due  the  plaintiff  at  that  time,  he  must  recover, 
since  the  only  finding  must  be  in  favor  of  the  plaintiff  as  hav« 
ing  a  debt  due  him  at  that  time,  but  as  it  had  been  subse* 
quenUy  paid,  he  was,  therefore,  only  allowed  to  take  judgment 
for  nominal  damages.  In  this  case,  the  israe  upon  the  second 
plea  should,  we  think,  have  been  found  for  the  defendant, 
which  would  have  disposed  of  the  case,  and  no  doubt  would 
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haTO  been  00  faond,  but  for  the  charge  whidi  allowed  fhe  Jorj 
to  lender  their  Tordiei  fiir  the  phiintiff  fin*  nominal  damagea, 
although  the  injury  resulting  fixun  the  treepaea  had  been  set^ 
tied  and  aatiafied. 
We  therefore  adviae  the  superior  court  to  grant  a  new  trial 

In  this  opinion  DurroNy  J.,  concurred.  Butlxb,  J.,  dissented. 
SAXVonni  J.,  having  tried  the  case  in  the  court  below,  did  no4 
sit. 


IjAigfjTr  ov  Oo-CBnrisnBflk  .Ain>  Bnacrr  or  Rw.BAini  oa  DnwHAaoa  ot 
Otnb  See  JDrfaood  T.ilBZer,  73  Am.  Dea  134^  and  note  137  et  leq.,  fully  dU- 
wiiiingtfii»iabj<ct^  mdthapointithdrain  decided  in  the  principU  OMe.  Ibe 
princtpel  eeae  ii  eifced  in  Samge  t.  StemmB,  128  BIam.  266^  to  the  point  that  if 
a  |iiaintiff,  while  aevcral  acfeioos  are  pwnding  againat  Joint  treepnMnri,  obtaine 
itJifaiHiion  from  one,  he  ia  not  entitled  to  a  nominal  Judgment  in  the  aotiona 
•fHaat  the  otiMff%  ao  aa  to  enable  him  to  recover  ooati. 

TBI  FBorairaL  oaaa  n  orsd  in  CMmr  T.  M.  Co,  t.  BmMk^  85  Wii^  2M^ 
■Bd  Jycr  T.  Jironofa4  30  Conn.  46a,  to  the  point  that  if  after  aoxt  a  plaintiff 
damagea  in  faU  ttiefaptinn,  he  loeea  hia  ri^  to  ooati^  and  eannol 
tka  aoil  fartfur  to  a  Judgment  for  ooati. 
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tn  Commcncirr,  47I.J 

Aor  or  Sbrdo  Sraoro  Gum  on  Qin's  Pasmsii  lor  Hieir  proteo- 
tioa  ia  not  ulawfnl  in  itadf ,  bat  the  person  so  doing  may  be  recponaible 
for  injnriea  oaaaed  thereby  to  indiridnale,  and  may  be  indictable  for  tha 
erection  ol  a  rniieanoe  if  the  pablio  are  thereby  snbjected  to  any  danger. 

Mah  mat  hot  Flags  ImxBUMxim  ov  DisTRvcnov  loa  Pxononov  ov 
pBoroTTy  where  he  woald  not  be  anthoriaed  to  take  life  with  hia  own 
hand  for  ita  protection. 

Bmrr  to  Taki  Lm  nr  Dsfmsi  ov  Pkb80n  ,  HABrrAnav,  oa  Pbofbrtt 
ii  natural  ri^t^  bnt  ita  exercise  ia  limited,  in  law,  to  the  prerention  of 
forcible  and  atrodoos  crimes,  of  which  bnrgUry  is  one. 

Kakdio  or  Lm^  n  FBX?ximoii  or  CBoa  consisting  of  breaking  into  and 
entering  shop  in  the  nighty  with  intent  to  steal,  is  not  jnstifled,  in  the 
abaence  ol  atatnte  making  snch  crime  burglary,  sneh  oflfonse  being  held 
at  the  <*«™"»^M>  law  not  to  amount  to  burglary;  though  by  the  law  ol 
Coanectumt  it  would  be  juatified,  as  in  this  state  the  statute  conatitutea 
auchofiense  burglary. 

boooH  Sktiiho  ov  Sprixg  Ouv8  bb  Jubtdiablx  nr  Itsslv,  they  will  be 
Md  to  conatitute  a  nnisanoe  if  they  cause  actual  clanger  to  passers-by 
in  tho  street.  But  the  annoyance  to  the  public  muat  be  of  a  real  and  sul» 
itiiTitiTil  nature. 

Ov  InuonoDnr  voa  NuoAirGn  voa  Srtino  Sprino  Gum  ao  as  to  endengee 
the  pablio  passing  on  the  highway,  it  was  held  that  there  was  no  such 
fial  and  aabatantial  danger  aa  would  warrant  a  conviction,  where  the 
pai%  beaag  placed  aa  a  protection  againat  bur|^ars  in  defendant's  sbof^ 
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were  loaded  wilii  lazge  ihot^  and  so  sitiiated  as  to  diadiaife  flieir  oon- 
tenta  oUiquely  towarda  the  highway,  the  trareled  path  of  which  waa 
abont  a  rod  and  a  half  from  the  shop,  the  shop  being  lathed  and  plaa- 
tered  on  the  inside,  and  doable  boarded  on  the  outside,  bat  it  being  pos- 
sible that  scattering  shot  might  pass  throagh  the  boards  at  pUoss  whars^ 
by  reason  of  the  oraoka  between  them,  tiwrs  was  not  a  doaUs  thiolmess 
ol  boarda. 

Ikformation  for  nuisance,  consisting  of  the  placing  by  de- 
fendant of  spring  guns  in  his  shop  for  protection  against 
burglars,  which  guns  were  so  situated  as  to  endanger  per- 
sons passing  on  the  adjacent  highway.  It  appears  that  the 
shop  was  about  a  rod  and  a  half  from  the  traveled  path;  that 
the  guns  were  loaded  with  large  shot,  and  pointed  obliquely 
toward  the  highway;  and  that  defendant's  shop  was  lathed 
and  plastered  on  the  inside,  and  double  boarded,  but  that  some 
of  the  scattered  shot  might  possibly  pass  through  at  plaoes 
where,  by  reason  of  cracks  between  the  boards,  tbera  mm  not 
a  double  thickness. 

Sedgwick  and  Ooodwin^  tat  the  state. 
HaU  and  HUeheoekf  tat  the  defendant 

By  Court,  Btttleb,  J.  It  is  not  easy  to  see  how  the  mere  act 
of  setting  spring  guns  on  his  own  premises  by  the  defendant  can 
be  holden  unlawful  in  itself.  That  such  an  act  could  not  be 
BO  holden,  seems  to  have  been  admitted  in  the  leading  case  of 
Iloti  V.  WUkeSf  8  Bam.  &  Aid.  804.  But  it  may  nevertheless 
be  true  that  he  may  be  responsible  for  any  injury  occasioned 
thereby  to  individuals;  and  be  indictable  for  tiie  erection  of  a 
nuisance  if  the  public  were  thereby  subjected  to  any  danger 
and  consequent  annoyance. 

What  a  man  may  not  do  directly,  he  may  not  do  indirectly. 
If  by  the  rules  of  the  common  law  the  defendant  could  not,  if 
present,  have  discharged  the  guns  which  he  placed  in  his  shop 
by  his  own  direct  agency,  against  a  thief  who  had  broken  and 
entered  for  the  purpose  of  stealing,  he  certainly  could  not  place 
and  leave  them  so  that  the  thief,  if  he  entered,  would  discharge 
them  against  himself.  This  principle  was  also  admitted  by 
the  court  of  king's  bench  in  Ilott  v.  WUkeSy  8  Bam.  &  Aid.  804. 
But  the  action  was  trespass,  and  the  judges  held  that  the  rule 
did  not  apply  where  the  trespasser  had  notice  that  the  engine 
was  so  placed  and  the  danger  existed.  But  the  fallacy  of  their 
reasoning  in  that  respect  was  clearly  shown  in  this  court  by 
Judge  Sherman,  in  JbAnton  v.  Pattefwm,  14  Goim.  1  [85  Am. 
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Dec.  96];  and  it  is  0et;tted  Ikw  ber»>  that  if  tha  wrong  or  guilt 
of  the  trespasser  or  Ihief  it  not  Mch  aa  to  justify  the  injorj  if 
inflicted  direcUy,  it  cannot  be  jnatified  beoanse  inflicted  indi- 
rectly  and  by  the  asristing  agency  of  the  wroogKloer, 

The  first  point  made  by  the  defendant  in  this  case  must 
therelbre  tnm  on  the  question,  whether  a  man  may  take  the  lift 
of  any  one  who  attemps  to  commit  a  felony^  and  therefoie  ol 
a  thief  who  attemps  to  toeak  and  enter  a  i^anep  or  onthooee  in 
the  ni^t  season  with  intent  to  steal.  In  this  case,  from  the 
new  we  take  of  the  nature  of  tiie  oflbnse  charged  againal  the 
prisoner,  a  determination  of  the  question  is  not  necessary,  but 
BB  it  has  been  raised  and  flilly  argued,  and  is  of  great  practi* 
osl  interest,  we  will  cofisider  and  settle  it. 

It  is  clear  that  in  the  absence  of  any  statutory  provision 
making  the  offense  of  breaking  and  entering  a  shop  in  the 
night  season  buTghury,  and  by  the  early  and  strict  rules  of 
the  common  law,'a  man  may  not  take  lift  in  prevention  of 
SDch  a  crime.  Thoee  rules  reoognice  a  right  in  every  man  to 
defend  his  property,  as  well  as  person  and  habitation,  by  tak- 
ing the  life  of  the  aggressor,  as  a  natural  right;  but  they  also 
limit  and  restrain  the  exercise  of  that  ri|^t  to  the  prevention  of 
a  certain  class  of  forcible  and  atrodous  crimes,  of  which  break* 
ing  a  shop  in  the  night  season  is  not  one  at  common  law. 

The  class  of  crimes  in  prevention  of  which  a  man  may,  if 
necessary,  exercise  his  natural  right  to  repel  force  by  force  to 
the  taking  of  the  life  of  the  aggressor,  are  felonies  which  are 
committed  by  violence  and  surprise;  such  as  murder,  robbery, 
burglary,  arson,  breaking  a  house  in  the  dajrtime  with  intent 
to  rob,  sodomy,  and  rape.  Blackstone  says:  ^  Such  homicide 
as  is  committed  for  the  prevention  of  any  forcible  and  atro* 
cioQs  crime  is  justifiable  by  the  law  of  nature;  and  also  by  the 
Uw  of  England,  as  it  stood  as  early  as  the  time  of  Bracton"; 
and  be  specifies,  as  of  that  character,  those  whioh  we  have 
enumenited.  No  othen  were  specified  by  Hale  or  Hawkins, 
who  wrote  before  him  on  the  pleas  of  the  crown,  or  have  been 
B{iecified  by  any  writer  since.  Mr.  East,  in  his  pleas  of 
the  crown,  and  Mr.  Foster,  £rom  whom  Judge  Swift  quotes  the 
law  on  this  subject  in  his  digest  (vol.  2^  p.  283),  states  the 
role  thus:  ^A  man  may  xepel  force  by  foroe  in  defense  of  his 
person,  habitation,  or  property  against  one  who  manifestly  in- 
tends or  endeavors  by  violence  and  surprise  to  oonmodt  a 
known  felony,  such  as  murder,  rape,  robbery,  arson^  burglary, 

'  and  the  like,  upon  either.    In  these  cases,  he  is  not  obliged  to 
AM.  nsa  Vol..  Lxxxm -u 
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retreat,  but  may  ptirsne  his  adversary  untQ  he  has  secured 
himself  from  all  danger,  and  if  he  kill  him  in  so  doing  it  will 
be  justifiable  self-defense '':  1  Bast  P.  C.  271;  Foster's  Crown 
Law,  259.  Neither  of  these  writers  specifies  any  other  crimes 
than  those  enumerated,  and  both  except  from  the  list  simple 
theft,  and  even  an  attempt  to  pick  a  pocket.  No  writer  has 
enumerated  breaking  and  entering  a  shop  as  one  of  that  class 
of  crimes.  If  it  was  technically  burglary  at  common  law,  it 
would  be  included,  but  it  is  not.  *'To  break  and  enter  a  shop, 
not  parcel  of  the  mansion-house,  in  which  the  shop-keeper 
never  lodges,  but  only  works  or  trades  there  in  the  daytime, 
is  not  burglary  but  only  larceny'':  1  Hale  P.  C.  557,  668, 
dted  in  1  TomUn's  Law  Diet.  278.  Nor  have  we  been  referred 
to  any  case  in  England  where  it  has  been  holden  that  life 
might  be  taken  in  defense  of  property  in  a  shop,  nor  any  in 
this  country,  with  the  single  exception  of  Oray  v.  CambSj  7 
J.  J.  Marsh.  478  [23  Am.  Dec.  481];  and  in  that  case  the  court 
did  not  hold  that  the  offense  was  burglary,  or  within  the  class 
of  felonies  to  prevent  which  life  may  be  taken  by  strict  letter 
of  the  common  law;  but  rather  that  *^the  time  and  circum* 
stances  constituted  a  case  of  necessity  that  legitimated  the 
means  resorted  to."  We  are  satisfied,  therefore,  that  by  the 
strict  letter  of  the  common  law  a  man  may  not  take  life  in 
defense  of  property  in  a  shop,  and  therefore  may  not  justify  a 
homicide  committed  by  placing  spring  guns  therein. 

But  these  rules  of  the  common  law  were  originally  founded 
on  reasons  and  adapted  to  circumstances  which  do  not  now 
exist,  and  it  is  a  question  of  great  importance,  and  deserving 
serious  consideration,  whether  that  change  of  circumstances 
has  not  created  a  necessity  fixr  an  extension  of  a  right  to  take 
life  in  defense  of  properly  in  a  shop.  The  ofiense  is  a  felony, 
and  has  all  the  elements  of  a  felony,  by  violence  and  surprise, 
that  burglary  has,  except  that  it  is  presumptively  committed 
when  no  person  is  present,  and  unaccompanied  by  danger  of 
personal  injury  to  the  owner  or  his  fiEtmily  or  guests.  But 
that,  if  a  reason  originally  for  the  distinction  between  a 
mansion-house  and  a  shop  is  now  to  some  extent  practi- 
cally disregarded,  for  burglary  may  be  committed  in  a  bam, 
wood-house,  or  even  smoke-house  and  hen-roost,  though  sepa- 
rate structures,  and  unconnected  with  the  dwelling-house,  and 
unindosed  by  a  common  fence,  if  in  close  proximity,  and  ^^  in 
liieir  nature  serviceable  in  respect  to  the  abode";  and  in  such 
cases,  no  danger  of  personal  collision  exists:  1  Bishop's  Crim. 
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Law,  sec.  171.  So,  doubtleBB,  in  the  olden  times,  all  the  yalu* 
ables  were  contained  in  the  castle  (dwelling-houBe  and  curti- 
lage) for  protection,  and  shops  were  few,  and  did  not  require 
such  protection.  Now,  our  banks,  stores,  warehouses,  manu- 
Cactories,  and  shops  contain,  in  large  quantities,  our  most 
valuable  property  and  goods,  and  those  which  are  the  most 
readily  transported,  and  least  easily  identified  and  recovered. 
And  it  certainly  seems  very  absurd  to  permit  a  man  to  pro* 
tect  his  smoke-house  and  hen-roost  by  taking  the  life  of  the 
nocturnal  thief,  and  deny  him  the  right  to  defend  a  bank,  or  a 
store  full  of  costly  jewelry  or  valuable  silks,  by  the  same 
means.  We  are  aware  that  writers  on  the  criminal  law  deem 
certainty  of  the  utmost  importance,  and  that  out  of  the  vari- 
ous ancient  common-law  distinctions  grow  general  rules, 
which  give  that  certainty,  and  operate  to  establish  practical 
justice;  and  that  changes  and  innovations  should  be  made 
by  legislation  rather  than  judicial  decision;  and  we  admit 
the  force  of  their  reasoning.  Still,  it  is  a  question  whether  the 
great  quantity  and  value  of  property  contained  in  what  the 
law  terms  outhouses,  the  ease  with  which  it  may  be  trans- 
ported,  the  great  extent  of  our  country  and  the  means  of 
escape  by  railroads,  and  the  opportunity  to  dispose  of  stolen 
property  and  enjoy  its  fruits  undetected  in  distant  states  and 
cities,  and  the  fact  that  property  so  held  is  exposed,  not  only 
to  the  ordinary  number  of  criminals  incident  to  our  own  popu- 
lation, but  to  great  numbers  who  escape  or  are  induced  to 
emigrate  from  other  countries,  do  not  constitute  the  offense  an 
aggravated  and  exceptional  one,  which,  in  the  absence  of 
legislation,  should  be  holden  to  be  such  an  atrocious  felony  as 
to  justify  the  use  of  spring  guns  for  its  prevention.  The  courts 
00  held  in  the  case  cited  from  the  Kentucky  reports;  and  an 
dbviooB  leaning  that  way  is  observable  in  other  cases  in  this 
eountiy. 

The  taking  of  life  by  spring  guns,  or  otherwise,  is  confessedly 
lawful,  by  the  common  law,  and  now  in  England  by  statute  to 
prevent  a  burglary;  and  the  breaking  and  entry  in  the  night 
season  of  ^'a  shop  in  which  goods,  wares,  and  merchandise  are 
deposited,"  was  by  express  statutory  provision  made  burglary, 
identical  in  character  and  punishment  with  burglary  in  a 
dwelling-house,  at  an  early  period  in  our  history.  In  tba 
edition  of  the  statutes  published  in  1808,  at  page  297,  there  is 
a  statute  entitled,  '^An  act  tor  the  punishment  of  certain 
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atrocious  orimeB  and  felonies,"  and  the  first  clause  of  the  statute 
is  in  these  words,  viz.,  ^'that  whosoever  shall  commit  burglary 
by  breaking  up  any  dwelling-house  or  shop  wherein  goods, 
wares,  or  merchandise  are  deposited,"  etc.  The  compiler  in  a 
note  informs  us  that  the  clause  was  originally  passed  in  1650, 
and  it  is  therefore  among  the  earliest  acts  of  the  state;  and  in 
the  case  of  State  v.  Carrier^  6  Day,  131,  decided  in  1811,  the&et 
that  the  statute  had  '^extended  the  crime  of  burglary  to  the 
breaking  and  entering  of  a  shop,"  was  committed  by  all  the 
judges.  And  burglary,  whether  in  a  dwelling-house  or  shop, 
under  the  ancient  statute,  was  punishable  for  the  third  cSeoae 
by  death. 

In  the  act  referred  to,  as  found  in  the  edition  of  1808,  several 
offenses  for  which  the  same  punishment  was  provided  were 
embraced  in  a  single  section.  In  1821  the  revisers  separated 
them  into  distinct  sections,  and  in  so  doing  placed  burglary  in 
one  section  and  the  breaking  and  entry  of  a  shop  in  anoUier, 
adding  to  the  latter  the  words,  ^^  store,  warehouse,  and  out- 
house., whether  parcel  of  any  mansion-house  or  not,"  but  pio* 
vided  the  same  punishment,  viz.,  three  years'  imprisonment 
for  each.  It  is  apparent  from  the  words,  '*  whether  parcel  of 
any  mansion-house  or  not,"  and  the  similarity  of  the  punish- 
ment, that  no  change  in  the  character  of  the  offense  was 
intended,  and  such  has  been  the  understanding  of  the  profos- 
sion  and  the  courts.  In  the  revision  of  Swift's  Digest  by  Judge 
Dutton,  the  offense  is  treated  as  burglary  (vol.  2,  p.  330),  and 
in  our  forms  the  word  ^'burglariously"  is  used  in  informations 
upon  the  statute.  In  the  act  of  1830  respecting  crimes,  the 
punishment  of  burglary  was  increased  to  a  maximum  of  five 
years,  and  the  breaking  and  entering  a  shop  to  four  years,  but 
that  distinction  in  the  punishment  has  not  been  regarded  as 
changing  the  nature  of  the  offense.  In  1843,  in  the  case  of 
State  V.  LewiSj  16  Conn.  82,  it  was  distinctly  recognized  and 
treated  as  burglary. 

Breaking  and  entering  the  shop  in  question  in  the  night 
season  with  intent  to  steal  therefrom,  would  have  been,  by  our 
law,  burglary;  and  as  by  the  settled  rules  of  law  liib  may  be 
taken  to  prevent  a  burglary,  the  placing  of  the  guns  in  the 
shop  was  an  act  which  the  defendant  could  have  justified,  if 
the  death  of  a  burglar  had  been  thereby  occasioned. 

We  are  also  satisfied  that  if  the  guns  had  actually  beeo 
dangerous  to  the  public  who  had  oocasion  to  pass  She  highway, 
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they  would  haTB  confltitiited  a  nuiBanoe.  The  «tatote  rdatm 
to  mrtoanoes  in  faif^bwayB  embraoeB  Bpedfioallj  objects  plMed 
or  acts  doDe  within  its  limits.  Bnt  other  acts  committed  or 
omitted  upon  the  a^jmning  land  bj  the  owner  thereof  which 
fodanger  and  annoy  travelers,  are  nuisances  at  c<Mnmon  law« 
An  avexhaaging  tree  whose  limbs  actually  interfere  with  the 
tise  of  the  way«  or  are  rotten  and  liable  to  fidl,  is  a  nnisanoe^ 
and  the  limbs  may  be  lopped.  So  it  is  a  nuisance  to  suffer 
the  highway  to  be  incommoded  or  travelers  endangered  by  ad- 
joining fiDol  ditches,  or  to  permit  a  dangerous  and  ruinous 
hmmb  to  stand  upon  it  which  is  liable  to  taH  into  it  and  injure 
passengers,  or  to  keep  gunpowder  in  dangerous  quantities  near 
a  pablio  street,  carelessly:  People  y.  Sande^  1  Johns.  78  [8 
Am.  Dec  296];  Anmym&ue,  12  Mod.  342;  Myen  y.  Malcolm^  6 
Hill,  292  [41  Am.  Dec.  744];  or  to  do  any  other  act  outside  ol 
the  highway,  which  endangers  the  public  who  have  occaskm 
to  pass  over  it,  and  who  are  entitled  to  the  same  protection 
fincMn  danger  and  annoyance  while  there  as  when  at  their  re- 
speetive  homes. 

Doubtless,  the  annoyance  must  be  of  a  real  and  substantial 
nature,  for  ^^the  fears  of  mankind,  though  they  may  be 
reasonable  ones,  will  not  create  a  nuisance":  Anonymous^  8 
Atk.  760.  But  placing  a  loaded  gun  so  as  to  range  over  a 
highway,  cocked,  and  with  strings  attached  to  the  trigger,  so 
that  it  may  be  discharged  by  a  cat  or  rat,  or  any  other  object 
coming  in  contact  with  the  string,  and  sufficiently  near  and 
unprotected  to  inflict  iiqury  if  any  one  should  then  be  within 
its  range  upon  the  highway,  creates  a  real  and  substantial 
danger,  to  which  passengers  on  a  highway  should  not  be  sub* 
jected. 

We  are  not,  however,  satisfied  that  the  facts  found  by  the 
special  verdict  will  authorise  a  judgment  against  the  prisoner. 
It  is  &und  that  scattering  shot  might  pass  between  the  cracks 
of  one  thickness  of  the  boarding,  and  through  the  other  to  the 
outside.  But  it  is  not  found  that  they  would  pass  through 
with  sufficient  force  to  inflict  injury,  or  even  to  cross  the  inter* 
vening  space  between  the  shop  and  highway.  It  is  not, 
therefore,  sufficiently  found  that  the  apprehended  danger  to 
the  public  was  real  and  substantial,  and  judgment  must  be 
lendefed  for  the  defendant. 

In  this  opinicm  the  other  judges  concurred. 
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RioBT  TO  Set  Traps  or  Danokrous  IxBLKMXKtB  vfoh  One's  PRBunsBi 
to  Protect  Profertt  or  Persons.  — The  decisioiiA  upon  this  topic  are  verj 
lew  in  namber.  It  is  said  that  a  man's  nae  of  his  premises  must  be  reason* 
able,  and  not  snch  as  is  directly  calculated  to  produce  injury  to  others:  Barmn 
▼.  ffaihomf  54  Me.  124.  Still,  as  it  is  said  in  Wood  on  Nuisances,  2d  ed.,  sec 
184:  "There  is  no  question  but  that  a  man  may  lawfully  set  spring  guns  or 
■ny  other  dangerous  traps  in  his  dwelling  or  store,  to  protect  his  house  at 
li^t-time  from  burglars,  but  he  must  see  to  it  that  they  are  so  arranged  as 
BOfc  to  inflict  injury  upon  those  who  go  there  for  lawful  purposes,  and  seek 
admission  in  the  nsual  and  lawful  modes.  Thus,  if  a  gun  or  other  dangerous 
Implement  should  be  so  arranged  that  a  person  coming  to  the  premises,  upon 
applying  the  knocker  to  the  door,  or  in  pulling  the  bell-knob»  should  reoeiT« 
■n  injury,  there  can  be  no  question  but  that  the  person  setting  or  oansing  this 
gun  or  other  weapon  to  be  so  set  as  to  produce  the  injury  would  be  liable  for 
all  the  consequences.  The  right  must  be  exercised  in  such  a  way  as  to  pro* 
duce  injury  (done  to  those  seeking  to  gain  admission  by  extraordinary  and 
vnlawful  methods.**  And  this  view  is  adopted  by  Bishop  in  his  work  on 
oriminal  law,  sees.  863-^56.  It  has  been  said  by  the  authors  that  the  natort 
and  degree  of  the  offense  which  it  is  sought  to  guard  against,  bears  relation 
to  the  right  to  protect  premises  by  the  use  of  dangerous  implements.  Thus, 
as  in  the  principal  case,  if  the  implement  is  one  likely  to  produce  death 
to  a  human  being,  the  owner  of  property  cannot  so  plaee  it,  except  where^ 
under  the  same  circumstances,  if  present,  he  would  be  authorised,  on  attempt 
to  oommit  the  offense,  to  take  the  life  of  the  offender.  In  (Tray  ▼.  Condm,  7 
J.  J.  Marsh.  478,  it  was  ruled  that  where  a  person  has  yaluable  proper^  in  a 
strong  warehouse  well  secured  by  locks  and  doors,  he  may  as  an  additional 
■eoority  at  night,  erect  a  spring  gun  which  can  only  be  made  to  explode  by 
entering  the  house.  But  the  owner  of  property  has  no  right,  so  it  is  held  in 
Oonnecticnt,  to  defend  his  property  in  his  absence^  merely  from  trespass  by 
Bien  or  animals,  by  means  of  deadly  engines  or  poisons  placed  so  as  to  kill  or 
Injure  the  trespasser:  Johnaony,  PaUeraon,  14Conn.  1.  Soin  JTbolery.  Miller, 
Zl  Iowa,  613,  it  was  held  that  the  owner  of  a  vineyard  was  liable  to  a  tres- 
passer, who,  on  coming  into  the  vineyard,  oomea  in  oontaot  with  a  wire  which 
dliachaiges  a  spring  gun,  whereby  he  is  injured.  This  is  the  latest  American 
aase  on  the  subject. 

In  England,  in  the  ease  of  Jay  ▼.  WMb^fiM,  unreported,  but  cited  in  8 
Bam.  ft  Aid.  808,  and  4  Bing.  644,  the  plaintiff  a  boy,  entcnred  the  defend- 
ant's premises  for  the  purpose  of  cutting  a  stick,  and  was  injured  by  the  dis- 
charge of  a  spring  gun,  and  it  was  held  that  he  could  recover  damages.  But 
the  liability  of  the  owner  of  property  so  placing  dangerous  implemente  has 
been  held  in  England,  in  several  cases,  to  be  affected  by  notice.  Thus  in 
IkU  V.  Wilkes,  3  Bam.  ft  Aid.  304^  where  a  trespasser,  who  went  on  another's 
land  to  gather  nuts,  and  was  injured  by  the  discharge  of  a  spring  gun,  and 
in  Deane  v.  Claifton,  7  Taunt.  489,  where  plaintiff's  dog,  in  chasing  hares, 
went  on  defendant's  premises  and  was  impaled  on  a  dog-spear,  and  died  from 
the  injury,  it  was  held  that  the  plaintiff  in  each  case,  having  had  notice  of  the 
existence  of  the  engines  causing  the  injury,  could  not  recover  damages  there- 
for. And  in  Bird  v.  Holbrook,  4  Bing.  628,  the  owner  of  property  was  held 
liable  for  injury  to  a  trespasser  caused  by  a  spring  gun,  and  the  deoision  was 
based  on  the  fict  that  he  had  not  given  notice  of  the  pladng  of  such  imple- 
nanto  on  his  premises.  Bui  in  JonUn  v.  Cnimp,  8  Mees.  ft  W*  789,  the  oor- 
of  these  rulings  is  doubted.    In  Tbumsmd  v,  Wathm,  9  Bast,  277, 
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the  owner  of  property  wm  held  liable  for  the  deetraoilon  of  dofft  by  means  of 
dog-epean  on  his  premises,  he  having  placed  scented  meat  near  them,  which 
iltraeted  the  dogs  onto  the  premises,  and  toward  snoh  dangerous  instm- 
ments.  In  Hooker  ▼.  IfiOer,  87  Iowa,  613,  the  only  American  case  consider- 
ing the  question  of  notice,  the  conrt  left  the  matter  undetermined;  but  the 
eoort  say  that  the  authorities  seem  to  recognice  the  rule  that  notice  in  these 
eases  w31  relieve  the  property  owner  from  liability. 

Ths  nuvoiPAL  0A8I  D  dTiD  to  the  point  that  the  placing  of  dangerous 
tmplements  where  another  would  be  likely  to  be  injured  by  them,  is  a  nui- 
•iMee:  Hewitom  ▼•  Ntw  Baoen,  84  Qonn.  141t  and  that  the  person  so  doing 
win  he  liaUe  for  injury  oanssd  thweby:  BM>tl  ▼. /oAintom  82  Ind.  430l 


CASE 


OOUBT  OF  ERRORS  AND  APPEALS 


DELAWARE. 


Miller  v.  Batnabd. 

(3  HoutTOV.  SOS.] 

Br-si»viiro  om  Povmro  at  Pitbuo  Saui  d  UiOAWfvn^  bdag  mm^ 
tnrj  to  pvblio  polioy,  and  will  render  the  mIs  inTmlid,  beoftOM  a  tea4 
vpiNi  the  porohaaer. 
It  n  OcnirvTKirr  lom  Sillie  at  Pvbuo  Salb  to  Fec  Mxmtmm  Pftio%  at 
to  reaenre  to  himaelf  the  right  to  bid,  or  to  omploy  another  to  bid  for 
bim,  but  ha  muat,  to  render  aale  nndor  anch  ciroiunatanoea  Tmlid,  givt 
£air  notioa  of  that  fact,  ao  that  no  one  will  be  mialod  or 


AcnoN  on  a  promissory  note  given  for  the  price  of  land 
purchased  at  public  sale.  Defendant  resisted  the  action  on 
the  ground  of  fraud  in  the  sale.  The  case  went  upon  an 
agreed  statement  of  facts,  the  substance  of  which  appears  in 
the  opinion. 

Rodney^  for  the  plaintiff. 
WhUdy^  for  the  defendant. 

By  Court,  Gilpin,  C.  J.  The  question  reserved  in  this  case 
comes  before  us  on  a  case  stated  by  the  parties.  It  is  a  quee* 
tion,  I  think,  of  first  impression  in  the  courts  of  this  state; 
and  hence  it  is  important  that  it  should  be  decided  cor« 
rectly  and  upon  principle;  more  especially  as  the  rulings 
at  law  and  in  equity  are  not  altogether  in  accord.  The  courts 
of  law  appear  to  have  somewhat  more  sharply  defined  the  rule 
in  respect  to  this  subject  than  the  courts  of  equity.  The  ma- 
terial facts  are  very  few.  According  to  the  conditions  of  the 
sale,  the  highest  bidder  was  to  be  the  purchaser;  and  yet 
Miller,  the  seller,  employed  one  Captain  Thompson  to  bid  on 
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behalf  of  th^  eBtatey  without  making  that  fiftct  known  to  the 
bidders  either  before  or  during  the  sale.  The  bidding,  after 
It  reached  eighty  dollars  per  acre,  was  confined  to  Captain 
Thompson  and  Qeovge  H.  Bsji^'d?  ^^  became  the  pur- 
chaser.  Thonq;ison  wae  not  a  real  bidder,  but  was  employed 
by  the  seller  to  enhance  the  price  of  the  pn^>eity. 

The  question,  therefore,  for  our  decision  is  simply  this: 
whether  secret  by-bidding  or  pu£Eing  at  a  public  sale,  is  law- 
fill.  Wo  think  it  is  not  It  seems  to  us  that  the  employment 
of  a  puffer  to  enhance  the  price  of  the  property  is  not  only  ofh 
posed  to  the  soundest  principles  of  publio  policy,  but  that  a 
sale  nuide  under  such  circumstances  is  a  fraud  upon  the  pur- 
ohaser,  and  consequently  is  invalid  at  law.  The  simple  foot 
of  offering  property  for  sale,  at  public  auction,  is  an  invitation 
to  all  persons  to  come  together  and  hid  for  the  same  upon  foir 
and  equal  terms;  and  indeed,  is  equivalent  to  a  publio  declara- 
tion that  the  sale  shall  be  conducted  fairly  and  in  good  foith 
toward  all  bidders.  Any  secret  arrangement,  therefore,  having 
a  tendency  to  mislead  a  bidders  ^  u^  our  o^mon,  a  serions 
departure  finm  foir  dealing;  and  if  the  price  be  thereby  en- 
hanced, it  clearly  amounts  to  a  deception  practiced  by  the  seller 
upon  the  purchaser,  advantageous  to  the  former  and  iigurious 
to  the  latter.  In  point  of  morals,  is  not  such  an  arrangement 
wrong?  And  if  so»  is  it  right  to  permit  him,  either  at  law  or 
in  equity,  to  avail  himself  of  the  fruits  of  an  advantage  ob- 
tained by  artifice  or  deception?  But  in  this  case,  by  the  ex* 
press  terms  of  the  sale,  the  highest  bidder  was  to  be  the 
purchaser.  Have  these  terms  no  significance?  Or  rather,  do 
they  not  mean  the  highest  bidder  shall  be  the  purchaser? 
Lords  Mansfield,  Kenyon,  and  Tenterden  evidently  thought  so. 
In  delivering  the  judgment  of  the  court  of  king's  bench  in  the 
ease  of  Beopwell  v.  Chrisiiey  Cowp.  896,  Lord  Mansfield  layf. 
down  the  only  true  and  safe  doctrine  applicable  to  such  sales. 
He  says:  "  The  basis  of  all  dealings  ought  to  be  good  faith; 
so,  more  especially  in  these  transactions  where  the  public  are 
brought  together  upon  a  confidence  that  the  articles  set  up  to 
sale  wiU  be  disposed  of  to  the  highest  bidder;  that  could  never 
be  the  case  if  Uie  owner  might  secretly  and  privately  enhance 
the  price  by  a  person  employed  for  that  purpose."  And  Lord 
Kenyon,  in  Howard  v.  CaUUf  6  Term  Bep.  642,  expressly  de- 
darss  that  the  doctrine  held  by  Lord  Mansfield,  in  respect  to 
by-*bidding  at  auction  sales,  was  founded  "on  the  noblest  prin- 
ciples of  morality  and  justice." 
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These  cases  have  been  approved  and  followed,  among  others, 
by  Wheeler  ▼.  CoUier,  1  Moody  &  M.  126;  Crowder  v.  Austin^ 
2  Car.  &  P.  208;  Thomeit  v.  Haines,  15  Mees.  &  W.  367; 
Rez  ▼.  Manhj  3  Younge  &  J.  831;  Nat  F.  L  Co.  ▼.  Loomia,  11 
Paige,  431 ;  Phippin  ▼.  Stiekneyj  8  Met.  886;  Flsan^  t.  Williams^ 
H  How.  134.  And  there  is  no  hardship  in  the  role  which  these 
oases  establish,  for  it  is  perfectly  competent  for  the  seller  to 
fix  a  minimnm  price,  or  to  reserve  to  himself  the  right  to 
bid,  or  to  employ  another  to  bid  for  him,  bnt  he  must  give  fair 
notice  of  the  fact,  so  that  no  one  may  be  misled  or  deceived  in 
such  a  sale.  The  case  of  BexweU  v.  Christiey  Cowp.  396,  was 
decided  in  the  year  1776,  and  remained  the  settled  rule  in 
England  for  a  period  of  upwards  of  twenty  years;  when,*  in 
1797,  the  soundness  of  the  doctrine  of  that  case  was  called 
in  question  for  the  first  time  by  Lord  Loughborough,  who,  in 
CofiMy  V.  ParsofiBj  cited  in  8  Ves.,  Jr,,  624,  note,  attempted 
to  sanction  the  practice  of  secret  bidding  or  puffing.  He 
was  followed,  first,  by  Sir  Richard  Pippin  Arden  (after- 
ward Lord  Alvanley),  then  master  of  the  rolls,  in  the  case  of 
Bramley  v.  AUj  8  Ves.,  Jr.,  619,  and  then  by  Sir  William  Grant, 
in  the  case  of  Smith  v.  Clarke,  12  Id.  477.  And  it  is  on  the 
authority  of  these  equity  cases  that  the  learned  counsel  for 
the  plaintiff  mainly  relies,  as  showing  a  relaxation  of  the 
stringency  of  the  rule  at  law,  in  the  earlier  cases  forbidding 
puffiing.  The  case  of  Steele  v.  Ellmaker,  11  8erg.  &  R.  86, 
having  been  overruled  by  PennocVs  Appeal,  14  Pa.  St  446  [63 
Am.  Dec.  661],  can  no  longer  be  considered  an  authority  on 
the  point,  in  favor  of  the  plaintiff. 

It  seems  to  me,  however,  that  a  full  answer  to  the  equity, 
cases  is  to  be  found  in  the  subsequent  decisions,  both  in  Eng;- 
land  and  in  this  country,  approving  and  following  the  original 
doctrine  of  Lord  Mansfield,  the  governing  principle  of  which 
doctrine  is,  that  the  buyer  shall  not  be  deceived  by  any  secret 
management  of  the  seller:  Crowder  v.  Austin,  2  Car.  &  P.  208; 
Wheeler  v.  Collier,  1  Moody  &  M.  123;  Veazie  v.  WiUiatM,  8 
How.  134.  Chancellor  Kent  concludes  his  review  of  these 
several  decisions  by  declaring  the  doctrine  of  the  earlier  cases 
most  '^just  and  salutary.''  He  says  "  no  person  ought,  in  any 
case,  to  be  employed  secretly  to  bid  for  the  owner  against  the 
bona  fide  bidder  at  a  public  auction.  It  is  fraud  in  law  upon 
the  very  face  of  the  transaction,  and  the  owner's  interference 
and  right  to  bid,  in  order  to  be  admissible,  ought  to  be  inti- 
mated in  the  conditions  of  sale;   and  such  a  doctrine  has 
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leoently  been  declared  in  Weetminster  Hall'':  2  Kent's  Com., 
0th  ed.,  538, 639.  Considering,  therefore,  that  the  employment 
of  said  Thompson  to  bid  for  the  seller  at  the  sale,  without  any 
notice  of  that  fistct  having  been  communicated  to  the  bidders, 
was  illegal  and  firaudulent,  we  are  of  opinion  that  judgment 
ought  to  be  entered  for  the  defendant;  and  we  order  the  cer- 
tificate to  be  made  out  in  accordance  with  this  opinion. 


XHPLonooiT  ov  BT*si»niBS  AMD  PoiiiBS  AX  Auoiiov  dAUSi  cSae  Ikmm 
V*  ^rtwf,  7ft  Am.  ]>M.  Ttt;  SqfmUbT.  DeAtmma,  76 U.  101,  and 


CASES 


SUPREME   COURT 


OBOBOIA. 


Mabon  v.  Masov. 

BnjL  n  BmiTBRABLB  fom  Waxt  ov  Booirr  wImm  AM  hf  a 
ycHMeowr^MOMMfwfnMtAganiBl  htr  tnutee  and  a  ilnaiv»  alki^ 
that  tha  tnistoe  hM  lotnad  triirt  f iinds  to  tha  stnatv*  wlio  hM  ^ 
and  that  tha  troataa  ia  inadlyeiit^  Imt  alkfffaif  Daithar  lafoaal  of  tha 
tnutea  to  ma^  nor  atranger  to  pay,  nor  ahowing  whan  tha  inaolTaney  of 
tha  tnutaa  oonunanoad,  and  allaging  no  waata  or  miaooodnot^  and  pray* 
Ing  for  removal  of  tha  tnutaa,  appdntmant  of  aaothv,  and  daaraathat 
tha  atraagar  pay  to  tha  now  tniBtae^  fttmrn, 
Bcaxum  ov  LunAnoHa  d  Good  VrnwESBB,  hoth  aa  againat  eeidrf  ft^  imd 
in  oqnity  and  tnutaa  at  law,  to  a  suit  on  a  nota  gt?«i  to  tha  tnutea  of  a 
/erne  covert^  ea  anofa,  for  money  whioh  he^  being  thereto  aathorieed, 
loaned  to  tha  detaidant^  a  atranger,  tha  latter  knowing  that  it  waa  a 
tnut  fond,  if  there  ia  no  ahowing  of  fraud  or  oonepiraey. 

Bill  in  equity  by  tLfeme  covert  to  compel  Maaon  and  Dib- 
ble to  account  to  her  for  moneys  loaned  to  them  by  her  hag- 
bandy  as  her  trustee,  which  moneys  were  deriTed  from  the 
sale  by  him  of  a  negro  belonging  to  her  life  estate.  The  re- 
maining Cnots  are  stated  in  the  opinion. 

W,  Poe^  for  the  plaintiff  in  error. 

E.  A.  Nubeif  for  the  defendant  in  error. 

By  Court,  Jenkins,  J.  1.  The  first  ground  of  demurrer  in 
the  court  below  was  the  general  one  of  a  want  of  equity  in  the 
bill,  by  which  we  understand  that  it  appears  firom  the  allega- 
tions that  there  is,  at  common  law,  a  remedy  for  the  grievance 
complained  of  What  is  that  grievance?  That  the  defend- 
ants. Mason  and  Dibble,  made  to  their  oo^eCondant,  as  truS' 
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tnd  of  the  complainanti  his  wife,  a  promissory  note  which  they 
have  Dot  paid.  No  fraud  <v  collusion  is  charged  in  the  case. 
h  is  alleged  that  the  consideration  of  the  note  was  money 
loaned  by  the  payee  to  the  makers,  which  money  at  the  time 
was  known  to  the  makers  to  belong  to  complainant's  trust 
estate.  But  the  bill  also  shows  that  the  note  giyen  as  evi< 
dence  of  the  debt  was  made  payable  to  A.  J.  Mason,  as  trus- 
tee of  Sarah  B.  Mason.  So  that  in  the  inception  of  the  contract 
there  was  no  act  done  by  the  parties  whereby  the  interest  of 
the  cestui  que  truei  in  the  fund  loaned  was  diyested,  or  sought 
to  be  digested.  Was  there  any  breach  of  trust  in  the  act  of 
Inaning  this  fund?  It  is  alleged  that  the  fund  accrued  from 
the  sale  of  a  negro  by  the  trustee.  This  sale  he  was  authorized 
to  make  with  the  consent  of  the  complainant.  And  now  in 
recounting  the  transaction,  eleyen  years  after  it  occurred,  sbo 
neither  alleges  that  she  was  ignorant  of  the  sale  of  the  negro, 
and  loan  of  the  proceeds  of  the  sale  at  the  time,  nor  that  either 
was  done  without  her  consent. 

She  does  not  make  a  case  showing  an  illegal  conversion  of 
the  negro.  We  must  presume,  then,  that  this  fiind  came 
legally  and  properly  into  the  hands  of  the  trustee,  as  a  part 
of  the  trust  estate.  Another  provision  of  the  trust  deed  is, 
that  the  proceeds  of  any  sale  of  the  trust  property  should 
*'  become  a  portion  of  the  trust  estate,  and  be  subject  to  the 
provisionfl  of  the  contract."  The  loaning  of  trust  funds  at 
interest  with  su£Scient  security,  is  a  very  common  and  proper 
mode  of  employing  them,  and  whilst  in  the  evidence  of  debt, 
or  the  security  taken  for  such  loan,  the  identity  of  the  fund  as 
a  part  of  the  trust  estate  is  preserved,  and  reasonable  precau- 
tions taken  for  its  safety,  equity  will  recognize  its  legality. 
All  this  seems  to  have  been  done  in  this  case.  The  note  is 
made  payable  to  A«  J.  Mason,  as  trustee  of  the  complainant; 
all  parties  are  therefore  estopped  from  denying  the  trust  char- 
acter of  the  debt,  and  it  is  not  questioned  that  the  makers  are 
able  to  pay  it  In  most  cases  of  like  character,  then,  the 
remedy  for  enforcing  payment  would  be  an  action  at  law  by 
the  trustee  against  the  makers,  upon  the  note.  We  are  thus 
particular  in  this  view  of  the  case,  because  both  in  the  bill 
and  in  the  argument  much  stress  is  laid  upon  the  ecienier  ol 
the  makers  of  the  note.  If  the  act  of  the  trustee  was  legal, 
the  eeietitsr  of  the  other  parly  dealing  with  him  can  impose 
no  liability  od  the  latter  not  resulting  immediately  from  the 
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But  are  there  no  cases  in  which  equity  will  entertain  a  com- 
plaint, of  a  eeitui  que  trusty  based  primarily  upon  just  such  a 
transaction  ?  Had  this  complainant  alleged  that  the  makers 
of  the  note  had  refnsed  paymentf  fbai  npon  her  solicitation 
the  trastee  had  refused  to  institute  suit  for  recoyery  of  the 
fund,  that  the  note  would  soon  become  barred  by  the  statpte 
of  limitations,  that  the  trustee  was  insolvent  and  unable  to 
respond  to  any  portion  of  the  estate  lost  by  his  laches  or  col« 
lusion,  and  finidly  charging  fraud  and  collusion  between  the 
trustee  and  the  debtors, — it  will  scarcely  be  maintained  that 
such  a  bill  would  be  demurrable.    But  that  is  not  this  case. 

Again,  had  it  been  alleged  that  the  trustee  had,  since  the 
making  of  the  note,  become  insolyent,  or  having  been  previ- 
ously insolvent,  had  since  become  profligate  and  wasteful, — an 
unsafe  depository  of  trust  funds, — that  the  complainant  appr^ 
bended  the  payment  of  the  money  to  him,  and  its  loss  to  the 
trust  estate,  praying  the  removal  of  the  trustee,  and  appoint- 
ment of  another  in  his  place,  and  that  the  debtors  be  enjoined 
fit>m  paying  the  note  until  a  new  trustee  be  appointed,  there 
would  seem  to  be  much  equity  in  the  bill;  and  it  might  be 
fairly  questioned  whether,  if  equity  took  cognizance  of  the  case 
for  those  purposes,  it  would  not,  to  do  complete  justice,  and 
avoid  a  multiplicity  of  suits,  decree  payment  of  the  money,  in 
the  absence  of  any  sufficient  defense,  to  the  new  trustee.  Most 
clearly,  however,  in  that  event,  any  defense  which  the  debtor 
would  have  at  law  would  be  allowed  him  in  equity.  Neither 
is  this  exactly  the  case  before  us. 

Allegations  of  some  of  the  facts  supposed  above  are  wanting, 
but  the  diflerence  is  so  small  that  we  would  hesitate  on  this 
ground  to  overrule  the  judgment  and  sustain  the  demurrer. 

2.  But  there  is,  in  the  second  ground  of  demurrer,  a  bi  more 
serious  obstacle  in  the  way  of  the  complainant,  viz.:  '^That  as 
appears  on  the  face  of  the  said  bill,  the  contract  or  note  sought 
to  be  recovered,  in  and  by  said  bill,  was  at  the  time  said  bill 
was  filed,  fiilly  and  entirely  barred  by  the  statute  of  limita- 
tions.'* It  was  conceded  in  the  argument  that,  as  between  the 
trustee  (payee  of  the  note)  and  the  makers,  it  is  so  barred. 

It  is  urged  in  behalf  of  plaintiff  in  error  that  "time  is  no  bar 
to  an  express  trust."  We  concede  that  time  is  no  bar  to  an 
express,  continuing  trust  But  this  doctrine,  regarded  as 
settled  law  since  the  case  of  Kane  v.  Bloodgoodj  7  Johns.  Ch. 
90  [11  Am.  Deo.  417],  is  applied  as  between  cestui  que  truei 
and  trustee.    So  it  will  be  found  in  MeDonaUy.  Sims,  8  Gm. 
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383,  the  ooart  held  that  m  the  marriage  articleSf  which  were 
the  foundation  of  the  after  settlement,  there  was  express  pro- 
vision made  for  the  claim  of  McDonald,  and  that  the  trustee 
in  that  settlement  took  the  property  encumbered  with  a  lien 
for  the  payment  of  that  claim,  which  established  in  him  an 
express  trust.  So  in  Thomtu  v.  Brinsfieldy  7  Id.  154,  the  court 
revised  to  disturb  the  bar  of  the  statute  because  the  trust  was 
not  express  and  continuing. 

Again,  it  is  insisted  that  a  cestui  que  truHj  feme  eovertj  is 
within  the  exception  in  the  statute  of  limitations,  and  Flyni 
y.  Haiehettj  9  Ga.  328,  is  relied  upon  as  authority.  But  that 
was  a  case  of  rights  accruing  under  a  deed  of  trust,  asserted 
against  the  trustee. 

This  is  a  case  in  which  the  feme  eavert  is  seeking  to  enforce 
rights  under  a  simple  contract  between  her  trustee  and  a 
stranger,  authorized  by  the  deed  of  trust,  and  which  contract 
is  actually  barred  by  the  statute  of  limitations,  and  no  special 
equity  is  alleged  avoiding  the  bar.  It  is  not  her  contract. 
She  was  incapable  of  contracting  when  it  was  made.  She 
had  a  legal  representatiye,  appointed  by  herself,  before  she 
became  covert,  and  in  anticipation  of  coverture,  authorized  to 
make  such  contract.  By  him  the  contract  was  made,  long 
subsequent  to  her  coverture,  and  against  him  the  statute  com- 
menced running  so  soon  as  the  contract  matured.  The  bar 
was  complete  before  she  asserted  her  equity,  and  in  its  asser* 
tion  she  alleges  no  fraud,  no  special  circumstances  modifying 
the  action  of  the  statute  of  limitations  upon  the  legal  contract. 

It  is  said  that  if  in  this  case  there  be  a  statutory  bar  at  all, 
it  is  one  applicable  to  sealed  instruments,  for  that  she  is  seek- 
ing to  enforce  the  trust  deed,  and  to  this  point,  again,  the  case 
of  FlyfU  V.  HiUchetty  9  Ga.  328,  is  cited.  As  before  remarked, 
complainant's  rights  in  that  case  were  wholly  involved  in  the 
trust  deedy  and  were  asserted  against  the  trustee.  Here,  the 
ihe  recovery  is  sought  under  and  by  virtue  of  a  promissory 
note,  against  its  makers  only;  and  they  are  strangers  to  the 
trust  deed.  The  trust  deed  is  set  out,  and  other  allegations 
made  only  to  show  that  complainant  has  a  beneficial  interest, — 
an  equity  in  the  note;  but  if  a  recovery  were  had  against 
Mason  and  Dibble,  it  could  be  only  upon  the  note.  Strike 
that  and  the  averments  concerning  it  from  the  bill,  and  aU 
connection  between  them  and  the  case  ceases.  If  the  recovezy 
against  them  could  be  only  on  the  note,  the  statutory  bar  they 
set  up  must  be  applied  to  the  note. 
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The  following  pointo  wdie  also  presented:  ^Cesfvf  que  iruH 
ean  follow  the  property  in  the  hands  of  a  purchaser,  with 
notice  of  a  tmst  If  trustee  fail  to  do  his  duty,  or  violate  his 
trusty  and  sell  the  property,  both  he  and  his  privy  are  liable  to 
cestui  que  truet.  Purchasers  with  notice  are  privies  to  the 
trustee." 

This  is  all  good  law,  in  its  place^  but  has  no  application 
here.  Mason  and  Dibble  had  no  connection  whatever  with 
any  sale,  rightftil  or  wrraigful,  of  the  negro.  The  trustee  pre- 
sented himself  to  them  with  a  certain  fund,  which  he  said  be> 
longed  to  the  trust  estate)  and  which  c(Mnplainant  now  says 
belonged  to  it  As  such,  ttiey  borrowed  it,  giving  a  promissory 
note,  payable  to  the  trustee.  We  have  said  that  according  to 
the  allegations  in  the  bill,  that  was  a  legal  transaction,  in  no 
way  violative  of  the  trust.  Upon  that  simple  contract,  then, 
rests  their  liability.  If  that  be  barred  by  the  statute,  without 
any  erroneous  practice  on  their  part,  their  liability  is  at  an 
end.  No  constructive  trust  is  raised  by  the  bill  between  com- 
plainant and  Mason  and  Dibble;  there  is  certainly  no  express 
trust. 

The  statute  of  limitations  runs,  as  between  cesiui  que  iruei 
and  trustee  on  the  one  hand,  and  strangers  on  the  otl^r:  Hill 
on  Trustees,  786,  738.  That  is  this  case,  and  on  this  special 
demurrer  we  reverse  the  judgment  ai  the  court  below. 

Let  the  judgment  be  reversed. 


SvAnm  cv  LncrrATnnis  Bom  AOAnnr  Vu  Oowekk  abb  na  Tms* 
fBB:  8m  vrteodad  note  toiloorv  ▼•  Arm§trmgf  36  Am.  Daou  SS;  and  mi  CU^ 
MM  T.  WtUter,  77  Id.  163L 


Habdsb  anix  Company  v.  Howabb. 

in  gbob0ia«  Ma] 

■dm  isOoHsmKBiD  AS  LiQinnATBD  om  AacBBTADrsD  Damaomb,  AVD  FOT  A1 
Pbhaltt,  in  oontrsot^  wh«reby  one  puiy  ia  to  draw  on  the  other,  an  ao- 
oommodation  aooeptor,  and  to  place  ftuda  in  bis  hands  to  meet  the  draft 
whioh  ie  made  pajrable  at  beak  at  iti  aateritgr,  or  In  eeeeof  fulnro^  la  to 
paj  him  tm  per  ont  «a  the  pnnti^^  end  intereet  of  the  diaA  ae  dam* 


Action  to  recover  the  principal,  mtereet,  and  stipulated  dam- 
ages due  on  the  defendant's  draft,  whidh  baa  been  paid  by 
plaintifb  in  pursuance  of  aa  agreement  that  if  he  would  ao- 
cept  such  draft,  defendant  would  place  in  his  hands  eottoo 
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enoQ^  to  meet  it,  or  in  ease  of  fiEolnre  lo  to  do,  would  pay  t6 
plftintiff  ten  per  cent  on  tbe  pdnoqpal  ae  liquidated  damagee 
therefor. 

D.  A.  FcMon,  for  the  plaintiiF  in  error. 

P.  /.  Stroziefj  ecntrcL 

^  Gonrt,  LuMPKZK,  C.  JT.  Tbe  law  applioaUe  to  tbifl  eeee 
has  already  been  etated  in  tbe  oaae  of  Sutton  y.  Hwwrd^  38 
Oa.  636,  decided  at  ibis  term.  I  mnstadd,  ibat  wbether  tbe 
earn  stipulated  to  be  paid  in  oaeee  of  tbie  sort  ie  to  be  con- 
sidered a  penalty  or  as  liquidated  damages,  does  not  de- 
pend  iq>on  wbat  tbe  parties  desiguate  tbe  eontract,  but  courts 
are  to  gatber  tbeir  intention  firom  tbe  wbole  inatmment  taken 
together,  and  oonstrue  it  a;ooordingly. 

In  SaitUer  y.  Fergwm^  7  Cam.  B.  716-728,  where  the  a(pm* 
ment  was  ''  m  eonsideialion  tbat  A«  of  M,  surgeon,  will  en- 
gage tbe  undersigned,  B,  as  assistant  to  him  as  suigeon,  I,  the 
said  B,  promise  tbe  said  A  tbat  I  will  not  at  any  time  prac- 
tice as  surgeon  at  M,  or  within  eeven  miles  thereof,  under  a 
penalty  of  fiye  hundred  pounds," — this  was  held  to  be  liquid 
dated  damages.  Coleman,  J.,  said:  ''Although  the  word 
'penalfy' — whieb  would  jmiaa  fcieie  exclude  the  notion  of 
stipulated  damages — is  used  here,  yet  we  must  look  at  the 
nature  of  the  agreement  and  the  surrounding  circumstances, 
to  see  whether  the  parties  intended  the  sum  mentioned  to  be 
a  penalty  or  stipulated  damages.  Considering  the  nature  of 
this  agreement,  and  the  difficulty  plaintiff  would  be  under 
in  showing  what  specific  damage  he  had  sustained  from  de- 
fendant's breach  of  it,  I  think  we  can  only  reasonably  construe 
it  to  be  a  contract  for  stipulated  and  ascertained  damages." 

So,  on  the  other  hand,  the  mere  use  of  the  words  ''  liqui- 
dated damages  "  is  not  decisiye  against  the  sum  being  held  to 
be  a  penalty:  KenMe  y.  Farretij  6  Bing.  141. 

I  repeat  what  was  said  in  Sutton  y.  Howard,  88  Ga.  536, 
namely,  tbat  the  mere  largeness  of  the  sum  fixed  will  not  per 
Be  be  sufficient  to  hold  it  to  be  a  penalty. 

What  is  this  i^preement?   Messrs.  John  T.  Howard,  J.  B. 

Vanover,  and  John  T.  Sims  drew  on  Messrs.  N.  A.  Hardee  and 

Company,  in  fayor  of  S.  R.  Weston,  agent,  a  draft  for  $2,870.86, 

payable  at  the  Merchants'  and  Planters'  Bank  of  Georgia,  at 

Bayannah,  promising  and  agreeing  with  the  acceptors  that  if 

they  fiined  to  send  them  in  time  cotton  sufficient  to  satisfy  the 

same  at  maturity,  then,  and  in  that  case,  they  bind  themselyes, 
naa  yok  Lxxxm— 13 
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Ifaeir  hours,  etc.,  to  pay  to  the  said  aooepton  ten  per  oeDt  on 
the  principal  and  interest  of  the  afiiresaid  draft,  as  stated  and 
liquidated  damages  therefor.  The  contract  is  yiolated, — the 
cotton  is  not  sent, — the  acceptors  have  to  pay  the  draft,  and 
they  now  sne  to  recover  the  principal  and  interest  of  the  draft, 
with  ten  per  cent  thereon, — to  indemniQr  themselves.  Is  the 
sum  fixed  by  the  parties  for  this  purpose  unreasonable?  How 
can  the  plaintifb  show  what  specific  damage  they  have  sue* 
tained  from  the  defendant's  breach  of  the  contract? 

We  think  this  a  stronger  case  than  that  of  Sutton  y.  toward, 
88  Oa.  686.  In  that  case,  there  was  a  technical  rule  appar- 
ently in  the  way,  to  wit,  that  where  the  payment  of  a  smaller 
sum  is  secured  by  a  larger,  the  sum  agreed  for  must  always 
be  considered  as  a  penalty.  No  such  difficulty  exists  in  the 
present  case,  and  we  endeavored  to  show  that  rule,  as  broadly 
laid  down  in  the  books,  required  modification,  and  really,  when 
properly  understood,  was  not  in  the  way  in  that  case. 

We  hold,  therefore,  that  the  presiding  judge  misdirected  the 
Jury  upon  the  point  of  law  involved. 

Let  the  judgment  be  reversed. 


001^  wMM'ma  LnQonuTiD  DAiuam  oa  Fmujjnt  8m  JfoMs  v.  flhnsi 
Ar,  7S  Am.  Deo.  10%  •ad  note.    In  Oeodmm  t.  Htmdumm,  SS  0%,  Vt%  tfM 
ffinttpU  OMe  b  dtad  M  aa  aatlMnty  alMwiag  f^aft  ■!•  1^^ 


OASES 


SUPBEME    COTJBT 


ILLINOia 


TULLY    V.   DaYJB. 

[SO  luatoia,  UMLJ 

TO  ]>SBi>  CkwTAiMiso  Blaitk  Spacb  whsbi  Wobs 
''Kirofwir''  should  Appxar  in  the  cUuiae  "wlio  b  penooally  knovm 
to  **  the  offiotr  to  be  the  real  peraan  who  ezeoatad  the  deed,  b  IstiJly 
defeotiTe. 

BjBCTifXNT.  The  plaintiff,  in  proving  his  title,  offered  in 
evidence  a  deed  executed  by  Heniy  M.  Trabne,  to  which  waa 
attached  the  certificate  of  acknowledgment  set  but  in  the  opin« 
ion.  The  defendant  objected  to  the  introduction  of  the  deed, 
which  objection  waa  sustained,  and  the  plaintiff  excepted* 
Judgment  being  for  the  defendant,  the  plaintiff  appealed. 

ChrifMhaw  and  WUUamSj  for  the  appellant. 
Skinner  and  Manky  for  the  appellee. 

By  Court,  Catok,  C.  J.  The  only  question  in  the  oaae  Is  as 
to  the  sufficiency  of  the  following  certificate  of  acknowledg- 
ment to  a  deed  offered  in  e^dence  by  the  plaintiff: — 

^  State  of  Illinois,  Schuyler  County,  m. 

''This  day  personally  appeared  before  the  undersigned,  a 
Justice  of  the  peace  in  and  for  said  county,  Henry  M.  Trabue, 
who  is  personally  to  said  justice  to  be  the  real  person 

who  executed  the  foregoing  deed  of  conveyance,  and  who  there, 
before  said  justice,  acknowledged  that  he  signed,  sealed,  and 
delivered  said  deed,  freely  and  voluntarily,  for  the  uses  and 
purposes  therein  contained. 

'^Given  under  my  hand  and  seal,  this  fourteenth  day  of 
July,  1884.  Willis  CNbal."    [l.  a.] 

17f 
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The  objection  to  the  certificate  is,  that  the  word  "  known  " 
is  omitted  after  the  word  ''  personally,"  and  its  place  a  blank 
b  left;  that  is  to  say,  that  the  officer  does  not  certify  that  he 
personally  knew  that  the  person  who  made  the  acknowledg- 
ment was  the  grantor  named  in  the  deed.  We  must  undoubt- 
edly be  able  to  learn  this  fact  from  the  certificate,  or  it  is 
defective.  It  is  certainly  true  that  the  officer  has  not  stated 
this  fact  IzK  tibis  certificate.  It  is  the  statem^it  of  this  knowl- 
edge which  he  has  omitted.  Whether  he  omitted  this  because 
he  had  not  such  knowledge,  or  because  of  carelessness,  we  can- 
not know.  Even  if  it  were  impossible  to  fill  this  blank  with  any 
other  word  or  set  of  words  and  make  sense,  except  the  word 
'^  known,"  we  should  not  be  authorized  so  to  fill  the  blank,  for 
then  we  should  do  what  the  law  has  required  the  certifying 
officer  to  do.  But  it  is  in  fact  as  easy  to  fill  the  blank  so  as 
to  make  the  certificate  and  acknowledgment  void  as  to  so  fill 
it  as  to  make  them  good.  Who  shall  say  that,  if  the  officer 
had  filled  the  blank  with  a  statement  of  the  truth,  he  would 
not  have  inserted  words  negativing  the  fact  that  he  had  a  per* 
sonal  knowledge  of  the  identity  of  the  grantor?  But  the  sim- 
ple truth  is,  we  have  no  right  to  fill  the  blank  at  all.  We 
might  as  well  help  out  any  other  important  part  of  the  certifi- 
cate by  a  favorable  supposition  or  intendment  as  this. 

We  agree  with  the  circuit  court,  that  the  certificate  is  in- 
sufficient, and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


AaKKOWLXDOlCDm  TOBsiMi  WBavFAXAUiTBSIlOnTMAXDWBXirirafTt 

Sea  the  note  to  lAvmg$ton  v.  KeUeOe,  41  Am.  Deo.  168-184.  Identity  of  the 
perty  aoknowledging  mnet  be  ehown:  Id.  178.  Tike  prineipel  csae  is  cited: 
Id.  176;  eee  aleo  Fogari^  v.  FMa^,  70  Id.  714^  note  717;  Chm  v.  Coiher^  76  Id. 
7ll.  The  principal  caae  ia  cited  to  the  point  that  the  requirement  that  the 
effioer  taking  an  acknowledgment  shall  state  that  the  person  executing  it 
was  personally  known  to  him,  or  prored  by  a  witness,  who  shall  be  namec^ 
to  be  the  person  who  subscribed  the  deed,  ia  a  matter  ol  anbstancs^  and  in  ita 
absence,  the  deed  is  not  admissible  in  evidence:  LmHen  ▼.  Smith,  46  QI  627. 
And  in  order  to  make  a  deed  of  the  husband's  real  estate,  executed  by  him 
and  his  wife^  operative  as  a  valid  release  of  the  wife's  dower,  it  is  necessary 
that  the  oertifioate  of  her  aoknowledgment  should  show  that  she  was  person- 
ally known  by  the  effioer  taking  the  same  to  be  the  peraoa  named  as  grantor 
in  the  deed:  Hemrkh  v.  8inip$(m^  66  Id.  58.    So  an  acknowledgment  in  pact 

as  follows:  ''And  the  said ,  wife  of  said ^  having  been  by  me  exam* 

Ined,  eto.,  abknowMged,"  etc,  is  fatally  defective:  MerriU  v.  7aie$,  71  Id. 
637.  But  in  Hatfithomr.  Dawmm,  79  Id.  Ill,  it  was  held  that  the  emiisioB  el 
tbewwd  "an^"  alter  «he  word  "  whob"  in  the  dau^  "wheaiepMonally 
known  to  ms^"  etc,  did  not  invalidate  a  oertifioate  of  acknowledgnent  whish 
waa  otherwise  valid,  distinguishing  the  princ^al  case  on  the  ground  that  the 
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wniiwBon  was inmiateriaL  And  m  CmmalmKlDodk Oo*  r,  JJumeU  68 Id.  439» 
it  is  littld,  duitingBiihing  the  principal  caae,  that  a  oertifioate  of  aoknowledg- 
nient»  full  and  formal  ti  evtry  mpedt^  axoipt  that  it  alatad  that  '*  the  oon- 
tamta  and  meaning  of  aaid  hatband  were  folly  explained  and  made  known  to 
bar,**  the  wotd'<fa!uhaad''havmgbeen  need  in  the  place  of  the  word  "deed,** 
was  eolBaieiit  te  bv  tiM  wife's  dewir,  aa  it  iWtaied  from  the  whole  oertift- 
eaia  whait  was  neaat^  and  that  the  insertiDli  of  tha  wnfd ''haabaad"  in  th» 
Uank  spaea  waa  %  msve  olsrioal  emr. 


Gibson  v.  Boll. 

8iaui  mrm  Obsb  or  Oooxr  or  Baai.  Bsnan  or 
'DrnmoaMT  ooBfigpa  no  tlUs^  if  the  notne  of  a^lioatjon  for  the  order  is 

iBsaffioient. 

AjnmrirrBATOB'k  Konm  or  AmjOATioir  vob  Salb  or  Dsoxdbnt's  Rial 
far  ATI  is  fnralid,  and  the  sale  ooiiTeys  no  ttth^  where  the  statate  pro- 
rides  that  the  flnt  pahttDatimi  of  tha  notie»  mast  ha  a  leaM  «ix  w«eiu 
before  the  pzesenting  of  the  petition^  and  there  are  lesa  than  six  weeks 
between  the  first  puUioatian  of  the  notice  and  the  time  specified  therein 
for  the  pr  neon  ting  of  the  petition,  notwithstanding  the  petition  is  in  fiMt 
pieeented  after  the  time  so  specified  and  after  the  lapse  of  six  weeks. 

FaBsns  Ibtkbbtsd  amm  Boom)^  amot  PBonn  Konm  or  AmjoAnov 
IQB  fliALB  of  decedent's  realty,  to  appear  and  attend  npon  the  ooiirt 
dnxtng  the  whole  of  the  day  specified  for  the  presenting  of  the  petitieo 
lor  sala^  either  to  resist  the  application  then  or  to  hear  the  order  of  the 
aoart  fixing  another  time  for  hearing  the  proof;  bat  if  daring  that  day 
■a  pstiiiun  is  piesautsd,  th^  may  presome  that  the  parpose  of  prsssBt* 
Ing  it  is  ahandonstl,  and  are  not  req[aired  to  attend  dnnng  the  whole  term 
to  eea  if  any  more  will  be  made  in  the  matter. 

BjnrfMBm.  The  plaintiff  offered  in  evidence  a  deed  of  the 
premigeB  in  controversy  to  his  grantor,  executed  by  the  admin- 
istrator of  a  former  owner,  and  a  transcript  of  the  record  of 
the  ooonty  court  of  Tasewell  Connty,  containing  the  proceed- 
ings of  the  court  npon  the  application  by  the  administrator  for 
the  sale  of  the  premises*  The  defendant  objected  to  this  evi- 
dence, and  his  objection  was  sustained;  and  he  also  offered  in 
his  own  behalf  the  transcript  of  the  record  showing  the  notice 
liven  by  the  administrator  of  the  application  for  the  sale. 
The  plaintiff  objected  to  this  notice  as  evidence,  but  the  court 
overruled  the  objection,  and  the  plaintiff  excepted.  The  de- 
fendant had  a  perfect  chain  of  title  to  the  premises  6om  the 
heirs  of  the  decedent.  Verdict  and  judgment  were  for  the 
defendant^  and  the  plaintiff  assigned  error.  This  case  was  de- 
cided by  this  court  at  the  January  term  of  1862,  and  is  now 
again  presented  on  an  application  for  a  rehearing.  In  otbv 
lespeots  the  opinion  states  the  case. 
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E.  B.  Hemdon^  for  the  plaintiff  in  enor. 
W.  H.  Hemdofij  tor  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  The  only  question  to  be  oonaid- 
ered  in  this  case  is,  the  Buffidency  of  the  notioe  to  jnatify 
the  action  of  the  court.  If  the  notioe  was  insufficient  to  gi^^ 
the  court  jurisdiction  to  make  the  order  for  the  sale  of  the 
real  estate,  then  the  sale  under  that  order  conveyed  no  title. 
This  was  the  notice  and  certificate  of  publication: 

^Adionistratob's  Nones. — Notice  is  hereby  given  that  I 
will  make  application  to  the  county  court  of  Taiewell  Coon^, 
on  the  third  day  of  September,  for  a  decree  to  sell  all  or  so 
much  of  the  real  estate  of  Benjamin  F.  Jewett,  deceased,  late 
of  Tazewell  County,  as  will  be  sufficient  to  pay  the  debts  of 
said  estate.  All  persons  interested  are  requeeted  to  appear 
and  show  cause,  if  any  they  have,  why  such  decree  should 
not  be  granted.  Willluc  S.  Maus, 

^'Adm'r  of  Beni.  F.  JTewett^  deo'd. 

"Pbion,  July  24^  1866.'' 

Accompanied  by  the  following  certificate: 

*^  We,  Young  and  Underwood,  printers  and  publishers  of  tfao 
Weekly  Plaindealer,  do  hereby  certify  that  the  annexed  adver- 
tisement  was  published  in  the  Weekly  Plaindealer  for  six 
weeks  successively, — the  first  publication  being  on  the  twenty- 
fourth  day  of  July,  1856,  and  the  last  publication  on  the  fourth 
day  of  September,  A.  D.  1856. 

"  Young  and  Underwood,  Publishers  and  Printers.'' 

The  statute  requires  the  notice  to  be  published  for  three  suo- 
cessive  weeks,  the  first  publication  to  be  at  least  six  weeks  be- 
fore the  presenting  of  the  petition.  Here  there  was  less  than 
six  weeks  between  the  24th  of  July,  when  the  notice  was  first 
published,  and  the  third  day  of  September,  when  all  persons 
interested  were  notified  that  the  petition  would  be  presented; 
and  had  the  petition  been  presented  on  that  day,  tiiiere  is  no 
doubt  that  the  notice  would  have  been  insufficient.  But  the 
record  shows  that  the  petition  was  actually  presented  on  the 
ninth  day  of  September,  when  the  six  weeks  had  expired. 
Was,  then,  this  notice  sufficient  to  authorize  the  court  to  re- 
ceive the  petition  on  the  9th  of  September,  and  to  act  upon 
it?  Were  parties  interested  bound  to  appear  at  all  under  a 
notice  which  showed  on  its  face  that  they  were  notified  so  to 
do,  at  a  time  when  the  law  imposed  no  obligati(»i  upon  them 
to  appear?    We  are  inclined  to  think  that  the  notice  was  void 
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apon  its  fitce.  The  qnesiioii  is  not  wbeOMr,  if  the  riz  weeks 
had  expired  on  the  8d  of  September,  the  eourt  could  have  le- 
ceiTed  the  petition  afterwards,  thov^  that  would  be  by  no 
meana  dear.  The  104ih  section  says:  '^  It  shall  be  the  duty 
ef  the  dicmt  coort^  at  the  time  and  plaoe  specified  in  the 
notice  aforesaid,  or  at  such  other  time  as  the  said  coort  shall 
appoint^  to  hear  and  examine  the  allegations  and  proofii  of 
■Qch  execator  or  administrator,"  etc.  Now,  this  would  seem 
to  imply  that  the  petition  must  be  presented  on  the  day  sped* 
fied  in  the  notice,  and  then  the  court  may  order  anoliier  day 
for  hearing  the  proofs.  The  statute  does  not  say  that  the  court 
may  order  another  day  for  the  presentation  of  the  petition. 
The  order  authorised  to  be  made  would  seem  to  follow  the 
presentation  of  the  petition,  and  is  in  the  farther  progress  of 
the  cause.  UntQ  the  petition  is  presented,  there  is  nothing 
upon  which  the  court  can  act;  there  is  no  proceeding  in  which 
the  court  can  make  the  order  fixing  the  time  for  hearing  the 
proof  When  the  notice  is  published  as  required  by  the 
statute,  those  Interested  are  bound  to  appear  and  attend  upon 
the  court  during  the  whole  of  that  day,  either  to  resist  the  ap- 
plication then,  or  to  hear  the  order  of  the  court  fixing  another 
time  for  hearing  the  proof;  but  if  during  that  day  no  petition 
is  presented,  they  may  well  presume  that  the  purpose  of  pre- 
senting it  is  abandoned,  and  go  about  their  business.  It  would 
be  a  great  hardship  to  require  them  to  attend  during  a  whole 
term,  lasting  perhaps  for  several  weeks,  to  see  if  some  move 
would  not  be  made  in  the  matter. 

We  think  the  court  dedded  properly  in  rejecting  the  deed, 
and  its  judgment  is  affirmed. 

Judgment  affirmed.  .... 

Faslubm  vr  EzsouTOB  oa  Amnnsnusoa  to  Oits  FBona  Nonoa  ci 
appUoaiion  for  order  of  mIo  of  daoadant't  roilty,  60Bot  of:  See  Bod  v.  M^ 
rerrim,  75  Am.  Deo.  49,  •ad  note  SI;  MUdMv.  Bowen,  66  Id.  758»  and  note 
eiting  prior  omm  760.  No  perticpiT  day  in  the  term  for  the  preaentmg  of 
the  petitioa  for  aale  need  be  mmtioned  in  the  notioe,  "notwithstanding  a 
poeuUe  infemoe  to  the  oontrary  might  be  drawn  from  a  oaaoal  expreerion 
in  the  opinion"  in  the  principal  caae:  Ocudp  v.  Hall,  86  HL  818.  And  in 
Madd€\  T.  Cooper,  47  Id.  86S2,  aa  the  notioe  did  not  name  any  partioolar  day 
lor  the  preao&ting  ef  the  petition,  bat  merely  stated  that  it  would  be  pre* 
anted  at  the  term»  and  the  petition  was  in  fact  presented  six  weeks  after  the 
first  pabUoation  of  the  notioe^  this  was  held  to  be  sufficient.  If  the  ooort 
kas  aoqoiied  jurisdiction  of  tlie  sabject-matter  by  the  filing  of  a  petition  by 
an  administrator  for  leave  to  leU  real  estate  to  pay  debti,  and  of  the  persons 
sf  infant  dsfeadants  l^  the  pnbUoation  of  notice^  a  failure  to  appoint  a  goar- 
ad  fijHWy  or  his  faitoie  to  answer,  will  not  defsat  the  jnrisdiction  of  the 
and  nndsr  the  snbseqnent  prooeedingi  Toid,  thooi^  it  may  be  error: 
▼•  tfcirwfir,  78  Id.  47.  citing  the  principal 
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BOZZA   V.   BOWB. 

ISO  iLBiff«t»  imj 

fi4iJi  ov  Ibuii  SiMffii  Mt  Auonmr  vr  AmmfiBntATOtt  innxiB  0!Ei»ni  or 
Ocxnn;  is  withtB  tiM  sfaitnto  ol  finwdR,  aad  not  enforoMbli^  vnlass  thflro 
is  MflM  memanadmn  in  writiiig  signad  by  him. 

SiVUBAL  BT  Vendor  to  Exioutb  Pabol  Ao&kbmxnt  of  Salx  of  Rbal 
EeftAXM,  is  not  a  fnmd  taHog  the  osm  out  of  the  statute  of  ftuade,  wfaert 
liie  pfuohsser  has  paid  no  portion  of  the  purchase  monoy,  made  no  hsS- 
iag  and  valiiahie  impswrwaaati^  and  hae  not  been  let  into 


Bill  in  chancery  against  John  Sowe,  as  administrator  of 
James  Bowe,  deceased,  to  compel  a  specific  performance  of  a 
sale  of  lands  of  the  decedent,  sold  by  the  defendant  under  an 
Oirder  of  the  probate  court  for  a  sale  of  the  lands  for  the  pay- 
ment of  debts.  Bill  dismissed,  and  error  assigned  by  the 
plaintiff.    The  opinion  states  the  case. 

80th  T.  Sawyer  J  for  the  plaintiff  in  error. 
Davis  amd  Baher^  fur  the  defendant  in  error. 

By  Court,  Walkbb,  J.  Is  a  sale  of  real  estate  at  auction  by 
an  administrator,  under  a  license  of  the  court,  within  the  stat- 
ute of  frauds  and  perjuries?  The  property  in  controversy  was 
offered  and  struck  off  to  plaintiff  in  error,  as  the  highest  and 
best  bidder.  No  memorandum  in  writing  was  made  and 
signed  by  the  administrator,  to  evidence  the  sale.  The  de- 
fendant in  error,  on  an  offer  by  the  purchaser  to  c<»nply  with 
the  terms  of  the  sale,  refused  to  make  a  conveyance,  and  this 
bill  was  exhibited  to  compel  a  specific  performance  of  the 
contract. 

It  is  insisted  that  this  sale  is  precisely  the  same  as  a 
master's,  and  that  as  his  need  not  be  evidenced  by  writing, 
an  administrator's  may  be  enforced,  although  only  verbaL 
If  it  be  true  that  a  master's  sale  need  not  be  in  writing,  still 
it  does  not  follow  that  the  same  rule  governs  this  class  of 
caseSi  The  master  is  the  mere  instrument  of  the  court,  acts 
under  its  directions,  and  is  subject  to  its  control.  The  master 
is  employed  to  cany  out  the  decree  of  the  court,  and  his  acts 
under  the  decree,  when  regular,  are  considered  those  of  the 
chancellor.  But  if  he  was  not,  still  the  biddings  at  his  sale 
are  not  binding,  and  cannot  be  enforced  until  approved  by  the 
court  On  the  contf ary,  under  the  law  authorizing  the  aale  of 
real  estate  to  pay  the  debts  of  deceased  persons,  the  law,  and 
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a  decree  under  it,  only  permito  and  empowen  the  administra- 
tor to  make  the  sale.  The  law  does  not  seem  to  contemplate 
that  the  administrator  shall  sell  the  property  at  all  events.  It 
only  anthorizes  the  sale  of  such  portions  as  may  be  necessary 
to  pay  the  debts. 

If  it  is  discovered,  after  obtaining  the  decree,  and  before  a 
sale  is  completed,  that  it  is  not  required,  the  administrator 
may  certainly  refuse  to  proceed  under  the  decree.  If,  after  the 
decree  is  rendered^tfae  heirs,  to  preeerre  the  real  estate,  were 
to  advance  the  means  necessary  to  pay  the  debts,  or  other 
aseets  should  be  discovered  sufficient  ibr  the  purpose,  at  any 
time  before  the  sale  was  consummated,  the  administrator 
would  have  the  right*  and  it  would  be  his  duty,  to  refuse  to 
proceed.  The  act  would  then  become  imnecessary,  and  for 
ibsX  reason  would  not  be  required  by  the  law.  As  the  admiii«> 
istrator  is  vested  with  such  discretion  under  the  law,  we  are 
of  the  opinion  that  his  sales  are  within  the  provisions  of  the 
statute  of  frauds  and  peijuries. 

It  is  also  insisted  that  when  a  vendor  is  guilty  of  fraud,  the 
case  is  taken  out  of  the  operation  of  the  statute,  and  that  this 
case  falls  within  that  rule.  This  rule  certainly  applies  in  all 
cases  where  the  fraud  of  the  vendor  is  of  that  character  that 
injury  and  loss  must  result  to  the  purchaser  for  which  he  can- 
not be  compensated  unless  the  agreement  is  executed.  In  that 
class  of  cases,  the  law  will  execute  the  agreemmity  notwith- 
standing it  is  not  in  Writing,  because  it  will  not  permit  its 
piovisions  to  be  epaployed  to  perpetrate  fraud,  which  the  stat* 
ute  was  designed  to  prevent.  But  we  are  aware  of  no  case, 
nor  has  any  been  referred  to,  that  has  gone  the  length  of  hold- 
ing that  it  is  a  fraud,  taking  the  case  out  of  the  statute,  to 
amply  refdse  to  execute  a  verbal  agre^nent  for  a  sale,  where 
the  purchaser  has  paid  no  portion  of  the  purchase-money, 
made  no  lasting  and  valuable  improvements,  and  has  not  been 
lai  into  possession.  This  bill  only  shows  that  the  property 
was  offered,  struck  off  to  the  plaintiff  in  error,  and  on  his  offer 
to  oomidy  with  the  terms  of  the  sale,  defendant  in  error  re- 
fbsed  to  convey.  This  case  is  in  principle  precisely  the  same 
aa  any  other  in  which  the  vendor  refuses  to  execute  a  verbal 
agreement  for  the  sale  of  real  estate,  where  there  is  not  a  part 
performance.  The  decree  of  the  oourt  below  must  be  af« 
finned. 
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Past  Pebvobmascb  Takhto  Oral  Ooirnuflr  our  ovSEATim  or  Frauim 
8m  WmHwartk  r.  WmUworth,  72  Am.  Deo.  VI,  and  note  102;  Wmhmcm  ▼• 
OmAHe,  Id.  654;  Blandiardy.  McDtmffok  70  Id.  408. 

Saxjb  bt  Aucsnovnia*  BvnawtB,  or  AimiBUfutsaoam  abb  wmv  Bust* 
en  or  Feaum:  Dommht.  JUiBw,  70  Am.  Deo.  S80^  note  S81j  OT^pmmSt. 
60  Id.  54^ 


Griffith  v.  Fubbt. 

imiLuamu,  BO.] 

WoBM  **Tes  not  Cnr"  bo  vot  Mbav  Tbit  not  Cm  iBcnaBr  mt  Av- 
tnntf  but  are  meenfaglMi,  and  nmst  be  rejeeted  aa  amplnaage  in  the 
foUowing  note:  *' One  dny  after  date  we  promiae  to  pay  Daniel  Fairy,  er 
order,  foor  hnndred  and  fif^-aiz  and  75-100  dollan  for  Talne  reoehredp 
ten  per  oent." 

WoBBi  "Tnf  not  Cnrr"  m  Nora  PnoioBDro  to  Pat  OiBrAnr  Sum 
"for  Talne  reoeiTed,  ten  per  oent^"  oonstitato  a  patent  ambigiiity,  and 
eannot  be  explained  by  parol  eridenoe. 

PLAnrnnr  must  Establish  an  Oaosb  or  Aomur  aoadot  All  Dbrvb- 
ABTB  in  all  aetiona  €»  contraeiu,  and  the  pnetioe  act  wfaioh  allowa  a 
feeofery  against  a  defendant  eerred  with  procesB^  whila  ethera  are  noi, 
doea  not  ehange  the  role. 

Dub  BzBOunoH  bt  Both  Matbbii  or  Jonrr  Non  mubt  bb  Pbotbd  in  an 
aotion  thereon  before  it  ia  admiadble  in  eyidenoe,  notwithstanding  only 
one  of  the  defendants  haa  been  aerved  with  prooesB^  and  the  praotiee  aet 
aUowB  a  reoorery  against  one  defendant  serfod  with  prooesB^  while  others 
are  not 

Absumpsit  agRinst  A.  J.  and  N.  C.  Griffith,  on  a  protmBSOiy 
note  as  follows:  ^'$456.75.  One  daj  after  date,  we  promise  to 
pay  Daniel  Furry,  or  order,  four  hundred  and  fifty-six  and 
75-100  dollars  for  value  received,  ten  per  cent.  N.  C.  Griffith, 
A.  J.  Griffith.'^  The  declaration  contained  a  special  count  on 
the  note,  and  concluded  with  the  common  counts  for  money  lent, 
money  had  and  received  for  the  use  of  plaintiff,  for  interest,  for 
goods  sold,  for  goods  sold  and  delivered,  and  on  account  stated, 
and  set  out  a  copy  of  the  note  and  accounts  sued  on.  Sum* 
mons  issued  against  Nicholas  G.  Griffith  and  Andrew  J.  Grif- 
fith, and  was  returned  served  on  Andrew  J.  Griffith,  and  non 
eH  inventuB  as  to  Nicholas  C.  Griffith.  The  defendant  served 
filed  his  plea  of  the  general  issue.  At  the  trial,  the  defendant 
objected  to  the  reading  of  the  note  in  evidence,  because  of  a 
variance  from  its  description  in  the  special  count,  and  the  ob- 
jection was  sustained.  The  plaintiff  then  proved  the  hand- 
writing  of  A.  J.  Griffith,  and  offered  the  note  under  all  the 
counts  of  his  declaration.  The  defendant  A.  J.  Griffith  then 
objected  to  its  admission  under  the  oommon  counts,  unless  the 
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ezecntioD  of  the  note  by  both  the  defendants  was  proved.  The 
objection  was  overruled,  and  he  excepted,  and  his  motion  foi 
•  new  trial  being  overruled,  he  appealed. 

Sct^UUL  amd  Marnier ^  tost  the  appellant. 
Mack  and  Draper^  tost  the  appellee. 

By  Court,  Walxxb,  J.  The  note  sued  upon  was  excluded 
under  the  special  count  because  of  a  variance.  Its  execution 
by  the  defendant  served  with  process  was  proved,  and  it  was 
read  in  evidence,  under  the  common  counts,  to  which  excep- 
tions were  taken.  Judgment  was  rendered  in  fayor  of  the 
plaintiff,  fiom  which  defendant  appeals,  and  assigns  for  error 
the  admission  of  the  note  in  evidence,  without  proof  of  its  exe- 
cution by  both  defendants. 

The  note  was  properly  r^ected,  under  the  special  count.  It 
described  a  note  drawing  ten  per  cent  interest,  whilst  that 
produced  and  offered  in  evidence  drew  but  six.  The  addition 
of  the  words,  ''ten  per  cent,"  at  the  end  of  the  note,  are,  in 
their  connection,  without  any  meaning.  They  are  added  after 
the  note  is  complete  in  all  of  its  parts.  Nor  can  it  be  deter- 
mined  whether  they  were  added  as  a  mark  of  designation,  or 
that  the  note  was  given  for  a  tenth  part  of  an  entire  sum,  or 
for  ten  per  cent  which  had  accrued  upon  some  other  debt, 
or  that  ten  per  cent  interest  had  been  added  into  this  note 
fiir  the  period  it  had  to  run.  Or  it  may  be  that  the  par- 
ties had  designed  this  note  to  draw  ten  per  cent  interest,  and 
after  writing  thus  Cev,  have  changed  their  agreement,  and 
omitted  to  erase  these  words.  We  may  as  readily  infer  one 
as  another  of  these  suppositions,  unless  we  could  resort  to  ex- 
trinsic evidence,  which  is  not  admissible. 

It  is  a  patent  ambiguity,  and  as  such,  is  not  capable  of  ex- 
planation, and  to  admit  parol  evidence  would  vary  or  alter  a 
written  contract  already  complete  and  definite.  This  ambi- 
guity appears  in  the  note,  and  it  affords  no  explanation.  It 
must  therefore  be  rijjected  as  surplusage,  and  as  having  no 
meaning. 

As  to  the  other  question,  it  may  be  said  that  it  is  a  rule  of 
uniTersal  application,  that  at  the  common  law,  the  plaintiff, 
in  all  actions  ex  contmctti,  must,  to  recover,  establish  his  cause 
of  action  against  all  of  the  defendants.  If  the  proof  fails  to 
show  all  liable  on  the  contract  described  in  the  pleadings,  he 
must  fidl  to  recover.  The  rule  in  actions  for  torts  is  different 
If  the  rules  of  evidence  are  not  changed  by  our  practice  act, 
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which  allows  a  recovery  against  a  defendant  served  with  pro- 
cess, whilst  others  are  not,  then  the  note  was  improperly  ad- 
mitted. The  statute  does  not  seem  to  contemplate  any  change 
in  the  rules  of  evidence,  but  simply  to  authorize  a  recovery 
against  such  defendants  as  were  served.  The  defendants  are 
jointly  sued,  a  joint  cause  <ii  aotioa  is  described,  and  no  rea- 
son is  perceived  why  the  allegata  and  probata  should  not  cor- 
respond, as  though  both  defendants  had  been  served. 

This  enactment  does  not  authorize  a  plaintiff  to  sever  the 
defendants  on  a  joint  liability,  but  only  permits  a  several  re- 
covery, on  a  failure  to  procure  service  on  all  of  the  defendants. 
The  proof  should  be  ^e  same  as  if  all  were  served,  before  a 
recovery  can  be  had  against  any  of  the  defendants.  The 
plaintiff,  to  recover,  must  make  out  his  cause  of  action  as  laid 
in  his  declaration.  If  it  were  not  so,  the  plaintiff  might  recover 
on  a  several  claim  against  the  defendant  upon  whom  there  is 
service,  as  well  as  upon  the  joint  claim,  and  might,  then,  by 
Bcire  fod^iaa,  make  the  other  defendant  a  party  to  the  judgmenti 
if  not  in  whole,  at  least  in  part.  If  only  in  part,  it  would  pre- 
sent the  anomaly  of  a  judgment  partly  joint  and  partly  severaL 
If  he  could  be  made  a  party  to  the  entire  judgment,  then  he 
would  become  liable  for  his  co-defendant's  separate  liability. 
If  such  a  judgment  were  recovered,  and  was  not  altogether 
joint,  it  would  violate  the  practice  requiring  all  judgments  to 
be  a  unit.  The  legislature  could  not  have  designed  such  a 
change  in  the  practice.  The  execution  of  the  note  not  having 
been  properly  proved,  it  was  improperly  received  in  evidence, 
and  thb  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

PLAiinrnrr  MUST  Baoovsa  AOAnmr  Aix  Bifiinuim^  OB  lldim  tt  I^^ 
COMTBACr:  P&jpU  ▼.  Orgcm,  79  Abl  Deo.  891.    llha  principal  ctm  k  oiled  to 
the  p<unt  that  in  oU  mtimm  m  cemtrttchh  tlie  pkiatiff  mait  ootablkh  liio  omm 
of  aotioa  ogunst  all  tho  dofondaiiti  mods  Cairo  ote  jg.  jg.  Ck.  r.  JBaHv^  S> 
DLISS. 

PaBOL   SYIDSVGS  IB  IVADMiaSIBUI  TO  CoXTBADlOr  OE  VaKT  TkRM9   Of 

WRnTEzr  OoHTBAcr:  fMton  r.  Sbod,  75  Am.  Deo.  664^  end  noto  67S.  A 
party  who  signa  a  promiaaory  note^  with  the  addition  of  the  word  **truatBe  " 
to  hia  name^  ia  panonallj  liable^  and  evidenoe  la  not  adataaibU  to  ahow  thai 
at  the  time  the  note  waa  made  there  waa  a  parol  agreement  that  he  ahoold 
not  be  penonally  liable^  bat  that  the  note  waa  to  be  paid  oat  of  a  traat  fundi 
Otnmer  ▼.  Okurh,  73  Id.  529. 

Patdit  AioiovTnis  oahiiot,  ab  Gumuo.  RDit%  tm  XiMAim»  Br  Bac- 
TSDisio  BynnnOBt  MmrtkaUr,  Amnh^  59  Am.  I>bo.  98^  aad  noto  101. 

CfTATioini  ot  FnnroirAL  CUs&— In  Jkmk  v.  SUti^  58  BL  4IB^  it 
bald  that  a  pranumoij  aoto  nada  pajrab&a  **wiih  %mmtif  fiwir  gar 
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■aanm  after  natmityf  m  oompenwttion  and*  damagei  for  wut'^tkymmi,"  waa 
apramise  to  pay  twenty-four  per  cent  interest  per  annomon  the  principal  eom 
■amed  in  the  note  after  iti  maturity;  and  the  principal  cass  ia  distingniahed 
en  the  ground  that  in  the  latter  caae  there  waa  no  prepoeition  connecting  the 
werda  "ten  per  cent**  with  the  promiae  to  pay.  So  a  promiae  to  pay  one 
year  after  date  the  prineipal  earn  *'at  ten  per  centum  from  date^  ndue  re- 
erirodv"  win  beariatnest  at  thented  ten  per  cent  per  aunm  fromitadatof 
▼•  A^Ai^L  6i  IcL  S12.  ^«fei«iiiAi«4F  ti|0  nrinchial 


piJiuiKn%9Bw] 

Madbhsvobb  UATumarom  Dbhaio^  J)ftA.wnro  XMtnmrriionld 
be  applied  to  the  principal»  ia  the  aheence  of  aa  igreemant  to  the  con* 
traxy.    After  principal  iuid  intereat  both  become  dnc^  the  mle  ia  others 


BiiiL  to  forooliwe  a  mortiptge.  The  doftnlt  of  Hm  defend* 
ante  waa  iakai»  and  tbe  note  was  refi»rod  to  the  maater  to 
Qompiite  the  lunount  due.  The  note,  which  was  for  fear 
thooeapd  doUaxe^  was  dated  August  1, 1866,  and  was  payable 
km  years  after  date^with  ten  per  cent  interest  until  paid. 
On  the  lOCh  of  November,  1867,  a  payment  of  aboot  two  then* 
sand  dollars  was  made  to  the  holder  of  the  note.  The  master, 
in  estimating  the  amoont  dne,  oompnted  the  interest  on  four 
thousand  dollars  up  to  Norember  10, 1867,  and  6om  the  sum 
of  principal  and  interest  subtracted  the  two  thousand  dollars. 
Upon  the  balanoe  he  computed  the  interest  up  to  the  time  of 
making  his  report,  and  adding  it  thereto,  reported  the  sum  as 
the  amount  due.  To  the  report  of  the  master  the  defendants 
ezoepted,  claiming  that  the  two  thousand  dollars  should  have 
been  subtracted  from  the  principal,  and  that  the  interest 
should  have  been  computed  up  to  November  10, 1867,  upon 
fear  thousand  dollars  as  a  principal,  but  after  that  time  upon 
two  thousand  doUam  as  a  principaL  Und«r  the  method  of 
oompatation  pnrsued  by  the  master,  the  amount  found  due 
was  over  two  hundred  dollars  largw  than  that  found  due 
aoeording  to  the  meQiod  esntended  fer  by  the  defendants. 
These  errors  the  defendants  prayed  the  court  to  correct,  or  to 
refer  tbe  matter  to  the  master  for  a  true  computation  accord- 
ing to  law.  The  exception  of  the  defendants  was  overruled, 
and  they  excepted.  Decree  was  rendered  according  to  tha 
master's  report,  and  the  defendants  appealed. 
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8$A  T.  Sawyer^  for  the  appellants. 
Daviij  for  the  appellee. 

By  Courty  Walker,  J.  When  the  payment  in  oontroveray 
was  made,  neither  prineipal  nor  interest  of  the  debt  was  doe. 
Nor  did  the  maker  of  the  note  exercise  his  ri^t  toajypropriate 
it  to  either.  The  holder  also  failed,  when  he  indorsed  the  pay- 
ment on  the  instnxmenty  to  specify  whether  it  was  to  apply  on 
the  one  or  the  other.  In  the  absence  of  any  podtiTe  proof,  or 
anything  specific,  it  leaves  the  intended  application  to  inference, 
or  the  law  to  make  it 

The  holder  of  the  note  was  not  bound  to  receive  a  partial 
payment  on  the  debt,  nor  was  the  maker  then  boond  to  pay 
any  portion  of  the  note.  It  was  both  volontarily  made  and 
received  by  the  parties,  independent  of  any  legal  obligation. 
The  use  of  the  money  was  doubtless  worth  to  either  of  them 
the  interest  the  note  was  drawing.  If  it  had  not  been  to  the 
holder,  he  woold  nM  have  been  willing  to  receive  it  nntil  it 
was  doe.  Nor  can  it  be  inferred  that  the  maker  would  be  in- 
clined to  pay  adebt  not  due,  drawing  no  interest,  in  prefidrenoe 
to  <me  that  was.  It  would  seem  the  rule,  that  of  two  debts 
due,  one  drawing  interest  and  the  other  not,  when  the  law  has 
to  make  the  application,  that  it  must  be  applied  to  that  which 
draws  no  interest,  cannot  be  applied  in  this  class  of  cases. 

It  appears  to  be  more  equitable  and  just,  that  when  the 
holder  reoeives  money  before  it  is  due,  on  a  demand  drawing 
interest,  that  it  should  be  applied,  in  the  absence  of  an  agree- 
ment to  the  contrary,  to  the  prindpaL  Otherwise,  by  loaning 
the  sum  thus  received,  he  would,  in  effect,  compound  the  in- 
terest, or  have  placed  at  interest  before  its  maturity  a  larger 
sum  than  his  original  claim.  In  other  words,  he  would  receive 
interest  on  the  maker's  money  as  well  as  his  own.  After  the 
principal  and  interest  both  became  due,  it  would  be  otherwise. 
The  court  below,  we  think,  erred  in  applying  any  portion  of 
the  payment  made  before  the  maturity  of  the  note,  to  the  ex- 
tinguishment of  interest,  but  should  have  appropriated  the 
whole  of  the  payment  to  the  prindpaL 

The  judgment  of  the  oonrt  below  must  be  teversedi  and  the 
cause  remanded. 

Judgment  reversed. 


Boui  loa  OcacruToro  InwuMi  maa  Paroal  PAnaons  ravr 
llAiNit  8m  Adber  T.  Aifar,  76  Am.  Deo.  249;  and  note  SSa 


fmn.  1868.]  Rustkub  •.  Jowncm.  191 

BuNKLH  V.  Johnson. 

ISO  lunioia*  t2&] 
b  m  Good  Dinmi  10  Aonov  sr  Vsndob  vcxe  Pum  or  Lavih  farao^t 

aflir  the  Uit  iiwtilhmint  of  the  price  is  dne,  that  he  agieed  to  ooQTejr 

the  petant  title  of  the  Uuid  to  the  Teodee^  ead  tM  he  sever  had  anoh 

title,  and  ia  unable  to  canYtj  iL 
Wbbbx  V nrDOBy  Wbo  bas  Sold  Laud  oh  IzrerALuaBraa^  BRnrm  AonoH  lor 

the  fifat  installme&tB  before  the  Uat  ooe  beoomea  daa^  waat  of  title  may 

be  DO  defieoaep  for  be  may  daim  the  whole  time  until  the  oontraot  ma- 

toiea  to  aoqnira  title. 
WAm  ov  Tnui  n  Good  Dmam  to  Aohqn  bt  V  kvdoe  iob  Pugi  of  land 

aold  on  inataUmenti^  where  the  Tendor  delaya  hia  actioa  until  the  laot 

paryment  ia  due. 
Tsnm^  DnmHo  to  Bbcdid  OoinrmAOT,  hxkd  ovlt  Show  Ihakliit  ov 

VsHDOB  TO  Pbbvobm  Ix,  and  need  not  ahow  todar  of  panshaae-money 

on  hia  own  part. 
DnmsB  OF  Waxt  or  Tnui  to  Aonoir  bt  VnrDon  ton  Pnnai  of  land  may 

be  met  by  a  ahowing  on  the  part  of  the  vendor  that  he  atill  owna  the  title 

in  eqni^,  and  oan  oontrol  it  for  the  benefit  of  the  porefaaaer. 

Dkbt  for  fifteeen  hnndred  dollars,  the  price  of  land  sold  by 
plaintiffs  to  the  defendants,  and  payable  in  three  annual  in* 
stallments  of  five  hundred  dollars  each,  and  for  five  hundred 
dollars  damages.  The  action  was  brought  after  the  maturity 
of  the  last  installment.  By  the  contract  of  sale,  the  plaintiffs 
agreed  upon  payment  of  the  price  by  the  defendants  to  exe- 
cute to  them  a  deed  of  all  their  right,  title,  and  interest  in  and 
to  the  premises  in  question,  with  coyenants  of  warranty  against 
any  act  done  or  suffered  by  the  plaintiffs,  and  against  any  per- 
son claiming  by  or  under  the  patentee  of  the  land.  The  dec- 
laration in  the  first  count  sets  out  the  instrument  in  full,  and 
alleges  the  tender  of  a  deed  and  the  non-payment  of  the  money, 
and  concludes  with  the  common  counts.  In  a  special  plea, 
the  defimdants  averred  that  neither  at  the  time  of  making  the 
agreement,  nor  at  any  time  since,  had  the  plaintiffs  been  the 
owners  of  the  patent  title  to  the  land,  or  had  any  right  or  title 
to  the  same  whatever,  and  that  the  plaintiffs  had  not  made  or 
tendered  to  the  defendants  any  such  deed  as  was  mentioned  in 
the  declaration.  To  this  plea  the  plaintiffb  filed  a  general  de- 
murrer, which  was  sustained  by  the  court.  A  trial  was  had 
on  the  general  issue,  and  verdict  and  judgment  were  rendered 
for  the  plaintifb  for  two  installments  and  damages,  the  court 
having  allowed  the  plaintiffs  to  enter  a  nolle  prosequi  as  to  the 
last  installment  and  interest,  to  which  the  defendants  ex- 
cepted.   The  defendants  now  appeal 

/.  8.  Botby,  for  the  appellants. 
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B7  Conrt,  Caton,  C.  J.    We  think  the  court  erred  in  sua- 
taining  the  demurrer  to  the  defendant's  special  plea.     B7  the 
instrument  on  which  the  action  is  brought,  the  plaintiff  agreed 
to  convey  to  the  defendant  a  particular  title  to  the  land  do 
scribed, — tiiai  is  to  say,  the  patent,— and  it  was  for  this  title 
to  the  land  the  defendant  agreed  to  pay  fifteen  hundred  dol- 
lars.   And  now  it  is  admitted  by  the  demurrer  that  the  plaintiff 
never  had  such  title,  and  is  unable  to  convey  to  the  defendant 
such  a  title.    Had  the  plaintiff  brought  his  action  for  the  first 
two  installments  before  the  time  had  arrived  when  the  plaintift 
agreed  to  convey,  it  may  be  that  the  want  of  titie  would  not 
have  been  a  sufficient  answer,  for  he  might  claim  the  whole 
time  until  the  contract  matured  to  acquire  such  tiUe:  Har^ 
rington  v.  HigginSy  17  Wend.  376.     But  the  case  is  difierent 
where  the  party  delays  his  action  until  the  last  payment  is 
due,  when  the  obligations  under  the  contract  become  mutual 
and  dependent^  and  the  acts  to  be  done  in  its  execution  are 
simultaneous.    Then,  the  party  who  insists  upon  the  perform- 
ance by  the  other  party  must  show  performance  on  his  own 
part,  while  he  who  desires  to  rescind  the  contract  need  only 
show  non-performance,  o^  an  inability  to  perform  by  the  other 
party:  Doyle  y«  Teaa^  4  Scam.  265.    Indeed,  this  inability  to 
perform  is  a  good  excuse  on  the  part  of  the  purchaser  for  not 
tendering  the  last  payment, — for  the  law  will  not  require  the 
performance  of  a  useless  act, — and  would  be  sufficient  to  en- 
titie  him  to  recover  the  money  back  if  he  had  paid  the  first 
installments:  Sir  Anthony  MaMa  Casey  5  Coke,  21.    There 
can  be  no  difference  in  principle,  whether  the  party  never  had 
the  title,  or  having  had  it,  has  parted  with  it.    In  either  case, 
it  might  be  competent  for  him  to  show  that  he  still  owned  it 
in  equity,  and  could  control  it  for  the  benefit  of  the  purchaser, 
so  that  he  could,  in  fact,  perfiorm  his  covenant.    But  here  it  is 
admitted  that  tiie  plaintiff  never  had  the  titie  which  he  pro- 
fessed to  sell,  and  agreed  to  convey,  and  this  was,  at  least, 
prima  fadcy  a  breach  of  his  covenant  the  moment  the  time 
arrived  when  he  might  be  called  upon  to  perform  it,  and  this 
authorized  the  purchaser  to  renounce  it  altogether,  and  treat 
it  as  if  it  had  never  existed. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


DmoT  oa  Wast  ov  Tma  nr  Vehime  as  DBmna  fo  Aonom 
PuoB:  See  Brown  t.  Manning,  74  Am.  Deo.  796^  and  note  730;  Oooper  t. 
Sktgieton,  70  Id.  833,  and  note  citing  prior  cases  340;  £emipkmir,  JfcJCwm 
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Id.  115;  note  to  Cfarrard  ▼.  IMhr,  67  Id.  28%  288;  aee  also  SUOmam  t. 
Oamaiet,  78  Id.  590;  Bmer  ▼.  Dugan,  77  Id.  687.  Vendee's  right  to  raseind 
and  reoorer  the  parchase-money  paid  and  interest  npon  the  inability  of  the 
Tendor  to  oonvey,  see  Snuih  ▼.  Lamb,  79  Id.  381,  and  note  383;  PhUSfpt  t. 
RathBrif  Id.  463,  and  note  467.  The  oontraot  inyolved  in  the  principal  case 
was  again  oonstnied  by  this  oonrt  in  the  case  of  Johmm  t.  PoOockt  58  HL 
182^  iHiere  similar  principles  are  maintained. 

VBNSoft  Who  Waztbs  bis  Right  to  Rkjbivs  PDBOBiss-ifOsrBT  xv  19- 
■XALUCXHTS,  as  prescribed  by  the  contract^  and  allows  the  whole  to  remain 
^tip^'fl  until  the  last  installment  falls  dne,  mnst  then  tender  a  conveyance 
before  he  can  sae  the  purchaser  for  the  price:  Beeeher  r.  Oomradtf  64  Am.  Dec. 
636.  Where  the  vendor  has  thns  delayed  his  aotion,  the  obligations  under 
the  contract  become  mntoal  and  dependent^  and  the  acts  to  be  done  in  its 
execution  are  simultaneous:  JTiaocUqf  ▼.  Bhaw,  39  HL  365^  867,  dting  the 
principal  case. 

Pabtt  Who  Insdts  upon  PzaiOBiCAircB  feom  Othke  Smi  must  show 
a  performance  on  his  own  part,  while  he  who  wishes  to  rescind  the  contract 
need  only  show  non-performance,  or  sn  inability  to  perform  by  the  other 
party:  Headlqf  ▼.  Sham,  39  BL  365,  citing  the  principal  case.  So  the  Tendse 
need  not  tender  the  balance  of  the  purchase-money  before  he  can  maintain 
an  action  against  the  vendor  to  recover  back  the  money  p§id  on  his  contract^ 
when  the  vendor  is  unable  to  convey:  8mUk  v.  Lamb,  79  Am.  Deo.  381,  and 
note  383. 

Vsimn  KAT  Bi  Dbobsbi>  TO  Pat  Pobghasi-mohst,  though  no  deed  be 
decreed  from  the  vendor  to  the  vendee,  when  the  vendor  has  only  an  equi- 
table title  in  the  property,  and  has  sold  his  interest  therein^  authorising  and 
empowering  tiie  vendee  to  acquire  the  legal  title:  Baile^Y,  Jame$,  62  Am.  Deo. 


Feenoh  V.  Snydeb. 

[80  lUJMOIs,  888iJ 

OffiOEB,  IN  Smnro  Pbopkbtt  to  Satisft  Ezacunoir,  must  Dxtebiohb 
ITS  Valuv,  not  by  the  price  demanded  for  it  when  sold  privately  by  the 
owner,  but  must  take  into  account  the  probable  extent  of  saoifioe  to 
which  it  would  be  subjected  at  a  pubUc  sale. 

It  is  No  DxTKirsx  to  Action  aqainbt  Shxkhf  iok  Failubb  to  Make 
SuFFicuNT  Levt  that  he  believed  the  property  levied  on  was  sufficient 
to  satisfy  the  execution;  but  he  must  use  the  dUigenoe  of  prudent  men 
in  the  management  of  their  own  affidrs,  and  must  take  enough  property 
to  allow  for  the  sacrifice  usually  incident  to  forced  sales;  and  at  the  same 
time  he  must  be  careful  not  to  make  a  levy  so  excessive  as  to  bear  on  its 
face  the  appearance  of  oppression  and  unnecessary  rigor. 

OranoR  or  Witnbss  ab  to  Valun  ow  Pbopkbtt  Suzbd  on  Bxbcution  is 
inadmissible  in  an  action  against  a  sheriff  for  making  an  insufficient  levy; 
the  amount  brought  at  the  aheriff  *s  sale  of  the  property  is  ordinarily  the 
best  evidence  of  its  value  in  such  an  action. 

Damagm  in  Aoiion  aoainbt  Skibhf  iob  Failubb  to  Make  Sttvuoodr 
LsvT  are  not  necessarily  tiie  full  amount  due  on  the  judgment,  for  the 
debt  may  stiB  be  collectible  from  the  defendant;  but  they  should  be 
eommeiiaiir»te  only  to  the  injury. 
▲h.  Dmx  Vol.  LXXZUT-IS 
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Cabb.    The  opinion  states  the  facts. 
Seofidd  and  Ead$^  tor  the  defendant.in  error. 

By  Court,  Breese.  J.  This  was  an  action  on  the  oaae, 
brought  by  plaintiffs  in  error  against  defendant  in  error,  at 
the  June  term,  1862,  of  the  Edgar  circuit  court,  for  fSniling  io 
make  a  sufficient  levy  on  an  execution  in  his  hands  as  sheriff 
of  Edgar  County. 

Plaintiffs  allege  in  their  declaration  that  at  the  March  term, 
1858,  of  the  Edgar  circuit  court,  they  recovered  a  judgment 
against  John  Mills  and  Orson  Q.  Herrick,  for  the  sum  of 
$199.70  damages,  and  $6.45  costs  of  suit 

That  on  the  sixth  day  of  February,  1860,  plaintiflb  caused 
a  plimea  execution  to  issue  on  this  judgment,  and  placed  the 
same  in  the  hands  of  the  defendant  in  error  to  execute,  he 
being  at  the  time  sheriff  of  Edgar  County. 

Plaintiffs  further  charge  that  at  the  time  defendant  had 
the  execution,  Orson  Q.  Herrick,  one  of  the  defendants  in 
execution,  was  the  owner  of,  and  had  in  his  possession,  divers 
goods  and  chattels  within  the  county  of  Edgar,  whereof  the 
defendant  might  and  ought  to  have  levied  the  moneys  in- 
dorsed on  the  execution,  but  the  defendant,  not  regarding  the 
duties  of  his  office,  failed  to  levy,  etc.,  whereby  plaintiff's  debt 
was  lost 

At  the  October  term,  1862,  of  said  Edgar  circuit  court,  this 
cause  came  on  to  be  heard,  and  was  tried  by  a  jury.  Phiin- 
tiffs  offered  in  evidence  the  record  of  their  judgment  against 
Mills  and  Herrick, — three  several  executions,  the  first  bear- 
ing date  May  6,  1858;  the  second  bearing  date  February  3, 
1859, — both  indorsed  by  the  sheriff ''No  property  found";  and 
alBO  the  third,  bearing  date  February  6,  1860,  with  return  on 
back  thereof,  seventy-one  dollars  made. 

Plaintiffs  also  proved  on  the  trial  the  shipping-book  of  the 
Terre  Haute,  Alton,  and  St.  Louis  Railroad  Company,  and 
that  on  the  sixth  day  of  February,  1860,  the  day  on  which 
said  defendant  in  error  received  the  last-mentioned  execution, 
Orson  Q.  Herrick,  one  of  the  defendants,  was  the  owner  of, 
and  had  in  his  possession,  in  the  town  of  Kansas,  in  the 
county  of  Edgar,  twenty-one  horses,  of  the  value  of  fifteen 
hundred  dollars. 

That  on  or  about  the  said  sixth  day  of  February,  the  defend- 
ant oame  out  of  the  town  of  Kansas,  where  Herrick  at  the 
time  resided,  and  where  at  the  time  most  of  the  horses  were 
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kept;  that  whilst  there,  defendant  m  error  and  Herrick  wer» 
together,  came  into  witness's  store,  and  Herrick  took  witness 
aside  and  asked  him  if  he  had  a  padlock,  remarking  at  the 
time  that  Snyder  (the  defendant)  was  after  his  horses,  and  h& 
wanted  to  lock  his  stable,  and  prevent  him  from  getting  them, 
— told  Herrick  he  had  no  lock,  and  he  then  said  he  would  see 
Snyder  and  manage  the  matter  some  other  way.  Herrick 
went  to  Snyder,  and  Snyder  went  home  the  same  day,  with- 
oot  making  a  levy  on  the  horses.  That  about  two  days  there- 
after, on  the  morning  of  the  8th  of  the  month,  Herrick  shipped 
all  of  the  horses  to  St.  Louis,  Missouri.  Witness  knew  noUiing 
of  any  arrangement  between  defendant  in  error  and  Herrick^ 
but  after  Herrick  had  shipped  his  horses,  heard  Snyder  (the 
defendant)  say  that  Herrick  had  deceived  him. 

The  defendant  then  introduced  John  Mills  as  a  witness,  and 
proposed  to  prove  by  him  the  value  of  the  property  levied  on 
and  sold  by  the  defendant,  to  which  the  plaintiff  objected; 
but  the  coturt  overruled  the  objection,  and  permitted  Mills  to 
testify;  all  which  was  excepted  to  by  the  plaintiffs.  The  jury 
returned  a  verdict  for  the  defendant. 

The  following  instruction  was  asked  of  the  court  by  the 
plaintiffs,  which  was  refused:  "  The  value  of  property  levied 
on  by  a  sheriff,  or  other  officer,  must  be  fixed  by  what  it  brings 
at  the  sale,  and  not  what  it  may  be  considered  worth  at  pri- 
vate sale." 

The  idea  intended  to  be  conveyed  by  this  instruction,  that 
in  seizing  properfy  to  satisfy  an  execution,  the  officer  is  not  to 
determine  its  value  by  the  price  demanded  for  such  property 
when  sold  privately  by  the  owner,  but  should  take  into  the 
acoount  the  probable  extent  of  sacrifice  to  which  it  would  be 
subjected  at  a  public  sale.    The  idea  is  a  correct  one,  for  we 
all  know,  as  a  general  thing,  property  is  often  sacrificed  at 
those  forced  sales,  selling  far  below  its  acknowledged  value. 
So,  when  an  officer  makes  a  levy,  he  should  bear  this  con- 
stantly in  mind.    This  is  in  strict  accordance  with  the  decis- 
ion of  this  court  in  the  case  of  Amhrow  v.  Weedy  11  111.  490. 
It  is  there  said,  a  levy  is  not  an  absolute  satisfaction  of  the 
judgment,  but  a  satisfSeu^tion  sfd>  modo  only;   because  until 
there  has  been  a  sale,  it  cannot  be  known  with  any  degree  of 
certainty  how  much  may  be  realized  from  the  property.    And 
m  the  case  of  Wcddo  v.  GVay,  14  Id.  184,  it  was  said,  a  public 
Bale  ordinarily  furnishes  satisfactory  proof  of  the  value  of  the 
thing  sold.    This,  then,  should  be  impressed  on  the  minds  of 
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the  offlcersy  that  they  should,  in  making  a  lerjr,  bring  the 
yalne  of  the  property  on  which  they  are  about  to  levy  to  this 
test.    This  instruction  should  have  been  given. 

It  is  complained  that  the  following  instruction  was  given 
A>r  the  defendant  against  the  plaintiff's  objection:  "If  the  jury 
believe  from  the  evidence  that  the  defendant,  at  the  time  1m 
made  the  levy  of  the  execution  offered  in  evidence  in  this  cassi 
had  reasonable  grounds  to  believe,  and  did  believe^  that  the 
property  levied  on  by  him  was  sufficient  to  satisfy  said  execu- 
tion, then  they  will  find  for  the  defendant." 

This  instruction  was  open  to  several  objections.  There  was 
no  evidence  on  which  to  base  it.  No  witness  had  said  that 
any  grounds  whatever  existed  to  induce  a  belief  one  way  or 
the  other;  but  the  final  objection  is,  that  it  relieves  him  of  aU 
responsibility,  having,  in  an  action  against  him  for  neglect  of 
duty,  only  to  answer,  I  thought  the  property  was  of  sufficient 
value  to  satisfy  the  execution.  He  must  place  himself  in  a 
position  to  be  able  to  show  that  he  was  governed  by  the  rules 
which  influence  the  conduct  of  discreet  and  prudent  men  in 
the  management  of  their  own  affairs.  He  must  take  into  his 
possession  an  amount  of  property  sufficient,  when  sold,  in  all 
reasonable  probability,  making  a  proper  allowance  for  the 
sacrifice  usually  incident  to  forced  sales,  to  bring  a  sum  that 
will  satisfy  the  execution  and  costs.  At  the  same  time,  he 
must  be  careful  not  to  make  an  excessive  levy, — so  excessive 
as  to  bear  on  its  face  the  appearance  of  oppression  and  unneces- 
sary rigor,  but  on  enough,  even  at  that  hazard,  to  make  the 
money  on  the  execution. 

The  proof,  in  this  case,  is  very  strong  and  very  conclusivey 
that  the  defendant  was  grossly  negligent  of  his  duty,  and 
justifies  the  suspicion  that  he  was  improperly  influenced  by 
the  debtor  in  the  writ.  The  inference  is  irresistible  that  he 
knew  of  these  horses,  and  knowing  it,  he  had  it  in  his  power 
to  have  seized  them.  The  debtor,  perhaps,  promised  to  pay 
the  money,  if  he  was  permitted  to  take  the  horses  to  market, 
or  may  have  promised  to  execute  a  delivery  bond.  Whatever 
the  understanding  might  have  been,  he  was  "deceived,"  as  he 
himself  said,  by  the  debtor.  Such  conduct  as  is  here  shown, 
is  very  culpable  on  the  part  of  an  officer,  and  should  not  pass 
without  censure.  The  community  is  so  much  in  the  power  oi 
these  officers, — they  are  in  a  position  to  do  so  much  wrong, — 
80  much  depends  on  their  fidelity,  and  their  power  is  so  absolute, 
ihey  should  be  held  to  a  reasonably  strict  accountability.    It 
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b  almost  impoeaible,  from  the  &ct8  proved,  that  the  defendant 
was  igpiorant  of  the  possession  by  the  execution  debtor  of  these 
horses.  The  defendant  was  in  company  with  him  at  his  homOi 
where  the  horses  were  stabled,  and  had  the  execution,  and  the 
debtor  knew,  as  he  told  the  witness,  that  he  was  then  after  the 
horses.  It  would  be  a  great  discredit  to  the  demands  of  justice 
If  the  defendant,  under  the  circumstances  shown,  should  be 
ezcosed  from  levying  the  execution  on  valuable  property,  one 
third  of  which  would  have  made  the  money  at  a  forced  sale, 
and  which  was  in  his  power,  by  showing  a  subsequent  levy  on 
remnants  of  drugs,  old  medical  books,  and  such  stuff  found  in 
a  doctor's  shop^  the  real  value  of  which  might  have  been,  to 
those  of  the  profession  who  wanted  them,  equal  in  amount 
to  the  execution,  but  not  of  any  particular  value  to  the  public 
generally,  among  whom  they  were  to  be  sold. 

The  testimony  of  Mills,  therefore,  as  to  the  value  of  those 
things,  was  inadmissible  for  the  purpose  of  excusing  or  justi- 
fying the  defendant.  He  acted  at  his  peril,  and  was  bound, 
at  every  reasonable  hazard,  to  secure  a  sufficient  amount  ojf 
furoperty. 

The  case  of  Lavfson  v.  SUiUy  10  Ark.  28  [50  Am.  Dec.  238], 
does  not  differ  from  the  views  here  expressed,  nor  does  that  of 
Commonwealth  v.  Lightfoot,  7  B.  Mon.  298,  cited  by  defendant's 
eoonsel.  We  say,  as  in  the  case  in  10  Arkansas,  the  defendant 
ahould  have  levied  on  property  sufficient  to  satisfy  the  debt 
and  costs,  and  in  determining  what  is  a  sufficient  levy,  he  is  left 
to  exercise  his  own  judgment,  free  from  the  restraint  or  control 
of  either  the  plaintiff  or  defendant;  and  is  accountable  to  the 
plaintiff,  on  the  one  hand,  if  he  fails  to  levy  on  as  much  as  a 
reasonably  prudent  man  would  deem  sufficient  for  that  pur- 
pose; and  on  the  other,  to  the  defendant  for  an  unreasonable 
and  unnecessary  levy.  This  case  nowhere  asserts  that  his  judg- 
ment as  to  what  is  a  sufficiency  of  property  is  to  control.  He 
is  to  exerdse  his  judgment,  but  he  is  to  take  care  he  seizes  as 
much  as  a  prudent  and  reasonable  man  would  deem  sufficient. 

The  judgment,  for  the  reasons  given,  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  award  a  new  trial. 

In  advance  of  a  second  trial,  it  may  be  necessary  to  say 
something  as  to  the  measure  of  damages,  in  case  of  a  verdict 
for  the  plaintiffs.  It  is  not  averred  in  their  declaration  that 
the  debt  has  been  lost  by  this  negligence  of  the  defendant,  or 
that  they  are  unable  to  collect  it  from  the  judgment  debtors, 
or  that  it  has  not  been  paid  by  them,  or  some  one  of  them. 


198  French  v.  Snydbb.  [Ulinoia, 

'We  apprehend  that  by  the  BherifTB  failure  to  levy  the  exe- 
cution on  a  sufficient  amount  of  property,  he  does  not  thereby 
necessarily  become  liable  to  the  full  amount  due  on  the  judg* 
ment.  Though  the  sheriff  is  bound  faithfully  and  impartially 
to  execute  all  process  delivered  to  him,  and  for  a  failure  the 
party  sustaining  an  injury  thereby  has  a  right  to  recover 
damages  commensurate  only  to  the  injury,  this  is  not  in  all 
cases,  as  a  matter  of  course,  to  be  measured  by  the  amount  of 
the  demand  for  which  there  has  been  a  fjEulure  to  execute  pro- 
cess, for  it  may  often  happen  that  but  inconsiderable  damages 
have  been  sustained  by  the  failure.  The  defendant  in  the 
execution  may  be  able,  at  the  time  of  the  sheriff's  delinquency, 
to  pay  the  debt,  and  continue  so,  and  actually  pay  it  soon 
after;  the  damage  is  not  so  great,  nor  should  as  much  be 
recovered  as  if,  by  the  delinquency  of  the  sheriff,  nothing  then* 
after  could  be  made  by  execution. 

By  the  rules  of  the  common  law,  we  apprehend,  a  fEdlure  in 
the  sheriff  to  do  his  duty  in  levying  an  execution  does  not 
necessarily  make  him  liable  to  the  plaintiff  for  the  full  amount 
thereof,  but  only  liable  for  the  actual  damage  sustained,  to 
be  manifested  by  the  particular  circumstances  of  each  case: 
Taylor  v.  CommonweaUhj  8  Bibb,  859;  CommonweaUh  y.  Lighi^ 
foot,  7  B.  Mon.  298. 

To  meet  these  views,  the  plaintiffs  in  the  court  below  wiU 
have  leave  to  amend  their  declaration,  should  tbqr  deem  it 
necessary. 

Judgment  reversed, 

DuTT  ov  Shxrov  Livmra  Kisuutioh  fatoadBe^  withoiatdBlay»  pwpjrty 
•nffident  to  satisfy  tha  de1>t  and  oost.  In  detarminiikg  iHiat  is  »  snflicnsnt 
leyy  for  that  porpoM,  he  is  left  to  the  exeroise  of  his  own  Judgment^  free  £roa 
the  restraint  or  oontrol  of  either  the  plaintiff  or  defendant;  and  he  is  liaUe 
to  the  plainti£(  on  the  one  hand,  if  he  fails  to  seiae  what  a  reasonihle^ 
prudent  man  would  regard  as  soffieient^  and  to  the  defendant^  on  the  othsr 
band,  for  an  nnreasonaUe  and  nnneoeasary  seixore;  Lommm  t.  Aofa^  50 
Am.  Deo.  238.  A  sheriff  pnrsnes  the  exigenoy  of  his  writ  tdJL/oL  or  vmd, 
€as.  by  selling  at  pablic  sale,  and  if  he  is  guilty  of  no  fraud  or  negleot,  he  is 
not  snswerable  to  the  plaintiff  although  the  property  sold  may  have  brought 
an  inadequate  price;  but  a  grossly  inadequate  price  may  be  eiddenoe  of  fraud 
«r  negleot  in  relation  to  the  ssle,  though  it  does  not  per  m  give  the  plaintiff  a 
right  of  aetion:  XyncA  ▼.  CotnmmmmUk^  31  Id.  490.  Eflfoot  of  exoossive  le?y 
«ader  ezeoutionx  See  Oliddm  t.  CAom^  M  Id.iMN)^  and  eases  oited  in  tiie  noli 
4192. 
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Gbrat  Wbstbbn  Bailboad  Company  v.  Baoon. 

lao  lunroub  Msr.l 

OP  PmvuNi  Af  BEiuirr  thatthirb  wab  Ho  OcnmtAor  on  tlw  ptrl 
of  tho  plaintiff  to  fanoo  tho  traok*  is  not  i^oa  tho  ]^aiiiti£(  tmt  tho  da- 
todaat  mott  diipfovo  it^  in  on  aetion  againit  a  railroad  oompany  te 
killing  an  animal  on  ita  traok,  faroo^t  nndor  a  atatate  whioh  roqniraa 
tiie  oonqpany  to  fonoo  itaroad  whoro  it  nina  tfaroo^  indoaad  landa»  oz- 
oopt  wbave  tho  oompanj  haa  a  oootraot  with  tho  proprietor  ol  tho  landa 
^  ho  ahaU  taoo  tho  road. 

ov  Pboof  n  uroar  PikBir  AviBBiiro  KiaATiTB  whan  tho  moaDo 
of  proring  tho  fact  are  eqnally  within  tho  oontrol  of  eaoh  party;  hnt 
when  the  oppoaite  party  mnai^  from  the  natnro  of  tho  oaao»  ho  in  poa- 
aaaaiim  ol  foil  and  plenary  proof  to  dlgprovo  tho  negatiTa  aromieBlk 
ttien  ho  moat  addnoo  it^  or  it  will  ho  preaomad  tiiat  tho  foot  doea  not 


Cass.    Judgment  for  ihe  plaintiff;  motion  for  new  trial 
fnrermled,  and  error  assigned  by  the  defendant    The  opinion 
the 


L  L.  JforriiOfii  for  the  plaintiff  in  error. 

C  EfitTf  for  the  defendant  in  error. 

By  Court,  CAsaSy  G.  J.  This  was  an  action  on  the  case  for 
killing  a  mnle.  The  plaintiff  below  relies  only  on  the  first 
coont  of  his  declaraticm  to  maintain  his  judgment.  This 
count  is  on  the  statute  which  requires  the  railroad  company 
to  fence  its  road  where  it  runs  through  inclosed  lands,  except 
where  it  is  fenced  by  the  proprietor,  or  where  the  company 
has  a  contract  with  the  proprietor  of  the  lands  that  he  shall 
fence  the  road.  The  mule  was  killed  by  a  train  on  the  de* 
fendant's  road,  at  a  place  where  it  passes  through  inclosed 
grounds,  and  where  it  is  not  fenced;  and  the  only  question 
is,  whether  it  was  the  duty  of  the  plaintiff  to  prove  that  there 
was  no  contract  between  the  company  and  the  proprietor  of 
the  land  that  she  should  fence  the  road.  The  statute  requires, 
in  general  terms,  all  railroad  companies  to  fence  their  roads, 
and  then  makes  several  exceptions,  one  of  which  is,  where  it 
runs  through  inclosed  lands,  the  proprietor  of  which  has  agreed 
to  fence  it  We  have  repeatedly  held  that  it  was  necessary,  in 
fdeading,  to  negative  all  those  exceptions.  Whether  it  is  neces- 
sary for  the  plaintiff  to  prove  these  negative  averments,  must 
depend  upon  their  nature  and  character.  Where  it  is  as  easy 
for  the  plaintiff  to  prove  the  negative  as  it  is  for  the  defendant 
to  disprove  it,  then  the  burden  of  proof  must  rest  upon  him, 
as  that  the  place  where  the  animal  was  killed  was  not  in  a 
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town  or  village,  or  was  not  more  than  five  miles  from  a  settle- 
ment; but  where  the  means  of  proving  the  negative  are  not 
within  the  power  of  the  plaintiff,  but  all  the  proof  on  the  sub- 
ject is  within  the  control  of  the  defendant,  who,  if  the  negative 
is  not  true,  can  disprove  it  at  once,  there,  the  law  presumes 
the  truth  of  the  negative  averment  from  the  fact  that  the  de- 
fendant withholds  or  does  not  produce  the  proo^  which  is  in 
his  hands,  if  it  exists,  that  the  negative  is  not  true.  In  other 
words,  the  burden  of  the  proof  is  thrown  upon  the  defendant  to 
prove  the  affirmative  against  the  negative  averment  There 
are  cases  between  these  extremes,  where  the  party  averring  a 
negative  is  required  to  give  some  proof  to  establish  it.  Indeed, 
it  is  not  easy  to  lay  down  a  general  rule  by  which  it  may 
readily  be  determined  upon  which  party  the  burden  of  proof 
lies,  when  a  negative  is  averred  in  pleading.  Each  case  must 
depend  upon  its  peculiar  characteristics,  and  courts  must  apply 
practical  common  sense  in  determining  the  question.  When 
the  means  of  proving  the  fact  are  equally  within  the  control  of 
each  party,  then  the  burden  of  proof  is  upon  the  party  averring 
the  negative;  but  when  the  opi)06ite  party  must,  from  the  na- 
ture of  the  case,  be  in  possession  of  frill  and  plenary  proof  to 
disprove  the  negative  averment,  and  the  other  party  is  not  in 
possession  of  such  proof,  then  it  is  manifestly  just  and  reason- 
able that  the  party  thus  in  the  possession  of  the  proof  should 
be  required  to  adduce  it,  or  upon  his  failure  to  do  so»  we  must 
presume  it  does  not  exist,  which  of  itself  establishes  a  nega- 
tive. Such  is  the  case  here.  If  the  railroad  company  has  a 
contract  with  the  proprietor  of  this  land  that  she  shall  fence 
it,  it  is  no  trouble  to  produce  it,  and  thus  exonerate  itself  from 
the  liability  to  build  the  fence.  If  the  defendant  does  not  pro- 
duce such  a  contract,  the  presumption  is  that  none  exists. 

We  think  the  judgment  of  the  court  below  was  correct,  and 
it  must  be  affirmed. 

Judgment  affirmed. 

LlABIUTT  OF  RaILSOAD  COICPANT  WITH  BODQABD  TO  FENODVO  ITS  TSAGKS 

See  Oentral  etc  R,  B,  Co,  ▼.  Lawrtnoe,  82  Am.  Dec  434,  and  oases  cited  in 
Ihe note 438;  HSnoit Cenirai R,  R.  Car.  /Mcfereon, 79 Id.  3H  and  note 398. 

BuBrax  ov  Fftoov  is  Gkuxballt  oir  Pasit  Holi»iii»  Avubmasitb:  How- 
mr  T.  BUm,  43  Am.  Dea  93;  and  ia  npon  the  party  wfa»  seeks  to  support  his 
aetion  or  defflnse  by  a  partionlar  &ot  of  which,  ha  is  supposed  to  be  oogniaat: 
Swofford  T.  Whipple^  54  Id.  498.  A  party  who  alleges  error  as  the  basis  of 
action  mnst  show  it|  or  at  least  show  satisfactorily  that  the  evidenoe  ol  it  is 
ezehisiTely  in  the  power  of  his  advenaiy:  Unkm  Bamk  ▼.  Hyde^  41  U.  29Ql 
Aad  entvbo  oharaaa  another  with  a  cnlplila  maimkm.  er  bwach  ol  da|y. 
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■nsl^  mgonan],  prove  it^  •IthonghitiiiTolTwaii^gBthret  iTtcb  t.  Martm,  19 
U.  804;  TVnoMyT.  Shook,25Id,  108.  Bat  it  is  held  by  many  aathoritdM  tluit 
in  an  aetioa  for  a  bnadh  of  oorenant  of  aeiiiii,  the  harden  of  proving  aeiein  ia 
mpoKk  the  defendant^  nnoe  he  it  preeomably  in  pooseuioa  of  the  evidence  in 
nipadtothemattBr:  See  Jfadbtonv.  iTUe^  82  Id.  7(y7»  and  note. 

Thb  nuaroDAL  oan  n  coMDmOnai  Wettem  J7.  B»  Co,  v.  HankSf  36 HL 
fB4h  where  it  is  «ud  tiiat  the  hngoage  need  in  the  principal  oeee»  "we  have 
repeatedly  held  that  it  waa  neoenary  in  pleading  to  negative  all  these  ezoep- 
nnwarrantedy  as  the  ooart  had  thus  held  only  in  regsrd  to  the 
fHHitaiwid  in  the  oiaotinff  fllsiien  of  the  lialiitBL 


BOBEBTS   V.   OOLE. 

[80  ILUKOIS,  4S0.J 

ov  OwnERS  or  Siook  vsdxr  Laws  ov  Statb  of  iLUiroiB  to  torn 
tiiem  npon  the  oonunon  range  of  the  ooanty  is  within  legislative  oontroly 
and  may  be  abridged  or  destroyed  by  the  legialatore,  and  this  power 
may  be  conferred  npon  an  inoorporated  town. 
Ouhhahox  DiCLABoro  Swns  RuKNnro  at  Laboi  wtthzn  Ck>BPORATi 
Lmm  TO  BE  KuiBAHOBSy  and  providing  for  the  abatement  thereof,  passed 
1^  an  incorporated  town  nnder  the  anthority  conferred  by  its  charter  to 
dedare  iHiat  shall  be  nntssnces,  and  to  provide  for  the  abatement  thereof 
by  ordinanoe,  is  valid,  notwithstanding  that  nnder  the  laws  of  the  state 
the  owners  of  stock  have  the  right  to  tarn  them  npon  the  common  range 
el  the  ooanty. 

RsPLEViN  for  eight  h(^  against  Roberts,  the  town  constable 
of  the  town  of  Carrollton,  who  took  the  hogs  while  running  at 
large  within  the  corporate  limits,  by  virtue  of  an  ordinance 
pafised  by  the  trustees  of  the  town,  by  which  it  was  declared 
that  the  running  of  hogs  at  large  in  the  town  was  a  nuisance, 
and  that  it  was  the  duty  of  the  town  constable  to  take  up  any 
swine  found  running  at  large,  and  to  keep  them,  and  post  notices 
describing  the  swine,  and  to  sell  them,  if  not  redeemed,  in  the 
prescribed  time  and  manner.  Roberts  refused  to  deliver  the 
swine  except  upon  the  payment  of  his  charges  as  prescribed 
in  the  ordinance.  Upon  the  trial  of  the  cause,  the  court  gave 
the  instruction  contained  in  the  opinion. 

James  W.  English^  for  plaintiff  in  error. 

By  Courts  Caton,  C.  J.  The  town  of  Carrollton  was  by  its 
charter  authorised  to  declare  what  should  be  nuisances,  and 
to  provide  for  the  abatement  thereof  by  ordinance.  An  ordi- 
nance was  passed  declaring  swine  running  at  large  within 
the  corporate  limits  to  be  nuisances,  and  providing  for  the 
abatement  thereof.   The  court  instructed, "  that  under  the  laws 
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of  the  state  of  Illinois,  the  owners  of  stock  haTS  the  right 
to  turn  ihem  upon  the  common  range  of  the  county,  and 
the  corporation  of  the  town  of  Carrollton  has  no  right  to  pass 
an  ordinance  to  impair  that  right;  and  that  the  ordinance 
under  which  the  defendant  justifies  the  taking  of  the  plain* 
tifTs  hogs  is  null  and  void,  so  fisur  as  it  regards  persons 
residing  without  the  limits  of  the  corporation."  This  in- 
struction was  erroneous.  Admitting  the  right  of  common  to 
be  as  stated,  it  is  not  such  a  right  as  is  not  within  legislatiTS 
control.  It  may  be  abridged  or  destroyed  wherever  and  when- 
ever the  law-making  power  may  think  the  public  good  may 
require  it.  If  the  legislature  has  the  constitutional  authority 
to  confer  this  power  upon  the  oorporation,  then  the  corpora- 
tion had  authority  to  pass  this  ordinance.  The  right  to  have 
hogs  at  large  in  the  corporate  limits  is  of  no  higher  order 
than  the  right  to  have  spirituous  liquors  within  the  same 
limits;  and  in  the  case  of  Ooddard  y.  Ja^ckaonviUej  15  111.  588 
[60  Am.  Dec.  773],  we  held  that  it  was  competent  to  the 
legislature  to  authorize  the  corporaUon  to  destroy  such  right 
by  declaring  liquor  a  nuisance  there.  The  ordinance  was  valid^ 
and  the  instruction  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

MuNioiFAL  Cqbporatidh,  Powsb  ow,  to  Pass  Obdikamobb:  8m  OUif  qf 
SU  Paml  T.  Laidkr,  72  Am.  Deo.  89,  and  note  citing  prior  omob  97. 

POWKR   OV  MUNICIFAL  OoBPORATIONS  TO   PBemBTT  AHB    PbXVXMT    HxJU 

ftAKOBB,  and  to  declare  what  is  a  nniaanoe:  See  Taimer  t.  TVnateet  <t^  Albiom^ 
40  Am.  Dea  837»  and  note  844;  power  to  regulate  tlw  aale  ol  laqpura:  8m 
fitfate  T.  Ohrt,  61  Id.  611,  note  614;  Ooddard  ▼.  JadboMflb^  60  Id.  77S^ 
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Ln  ILUNOIB,  02.1 
DOTT  OV  AtTOKEIST    DOn    VOT    TSBimrATS  WTTH   RiOOTXBT  ol  JodgDMOl^ 

bat  eztenda  to  the  coUection  of  the  mon^v  recovered,  whan  the  aiim 
charged  for  profeosional  servioes  was  designed  to  co?er  the  ooUeotioa  of 
the  money,  as  well  as  the  recovery  of  the  judgment. 

DcTT  or  Pabtnkrship  Oomfosxd  or  Attornkts  at  Law,  who  embrmM  a 
coUecting  business  with  the  practice  of  law,  extends  to  the  coUection  ef 
money  recovered  by  judgment,  unless  it  is  otherwise  agreed  between  tha 
parties;  and  as  this  is  a  partnership  duty,  it  continnes  with  each  mem* 
ber,  after  the  dissolution  of  the  firm. 

LiABiUTT  or  Eaou  Mkmbxb  or  PABTinuisHn*  of  attorneys  to  collect  money 
reoovered  by  judgment  continnes  after  the  diasdntion  ol  the  partnenhif^ 
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■oiwiilwtanidiiig  waeh  cUmlntUm  may  hnw  Ukmi  plaoo  bef cm  Um  iNut- 
BMi  intnuted  to  them  wm  oonq^leiad,  and  th«  only  way  that  aaeh  lia- 
bility oaa  ba  ra&eaaed  is  by  notiod  of  tha  diiaohitiiw.  In  tha  abaanoa  of 
flodi  BoCioa^  aa  tlw  cliant  intnutad  hia  boameaa  to  tha  ftnot  ha  baa  • 
fi|dit  to  look  to  aaoh  nannber  thatoof  for  Ha  ^•M'fBl  parfomiaiioa. 

Thb  opinion  contains  the  fSeuits. 

Hurd  and  Baoihj  for  the  plaintifb  in  error. 

Barker  and  Tuleyj  for  the  defendants  in  error. 

By  Court,  Walkbb,  J.  The  plamtiffs  m  error  retained  de- 
iendants  in  error  to  institute  a  suit  against  McDonnell.  A 
judgment  was  recovered,  an  execution  was  issued,  real  estate 
was  sold,  and  purchased  for  four  hundred  dollars,  and  a  cer- 
tificate of  purchase  was  taken  in  the  names  of  plaintiffs  in 
error.  Afterwards,  McDonnell  redeemed  the  land  from  this 
sale,  paying  into  the  hands  of  the  sheriff,  for  the  purpose, 
$440.  On  the  nineteenth  day  of  February,  1867,  defendant 
Uarvie  took  the  certificate  of  purchase  to  the  sheriff,  obtained 
the  money,  and  receipted  for  it  in  the  name  of  the  firm.  It 
aeems  that  this  money  was  never  paid  to  plaintiflb  in  error, 
and  this  action  was  brought  for  its  recovery,  together  with 
$128.54,  received  at  a  different  time. 

Defendant  Tuley  relies  upon  a  dissolution  of  the  partnership 
between  himself  and  Harvie,  previous  to  the  receipt  of  this 
redemptimi  money,  as  a  defense  to  that  portion  of  plaintiffs' 
claim.  This  was  allowed  by  the  court  below,  in  which  a  judg- 
ment was  rendered  for  $44.25,  the  balance  of  the  $128.54,  and 
interest,  after  deducting  defendants'  fee  for  services  in  collect- 
ing the  money. 

Whilst  by  the  rules  of  the  ancient  common  law  it  was  no 
part  of  an  attorney's  duty  to  receive  money  on  a  judgment,  yet 
in  more  modem  times  attorneys  have  become  collecting  agents 
as  well  as  lawyers.  By  uniform  custom  and  practice,  attor- 
neys engage  in  and  attend  to  the  collection  of  money  as  a 
part  of  their  professional  duty.  Such  is  inseparable  from  the 
practice  at  the  present  day.  It  is  not  reasonable  to  suppose 
that  either  party  imagined,  at  the  time  of  this  retainer,  that 
the  duty  of  the  defendants  ceased  when  they  obtained  the 
judgment  on  the  plaintiffs'  claim.  And  the  sum  charged  for 
profesdoQal  services  no  doubt  was  designed  to  cover  the  col- 
lection of  the  money,  as  well  as  the  recovery  of  the  judgment. 
In  fact,  the  evidence  of  the  value  of  their  services  refers  to  ali 
fhey  did  in  the  case.  They  thus  recognize  their  undertaking 
ascolleeting  agents. 
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Then,  if  their  partnership  embraced  the  business  of  collect* 
ing  money,  as  well  as  the  practice  of  the  law  in  other  branches 
of  the  profession,  it  became  a  part  of  their  duty  to  collect  the 
money  after  judgment  was  recovered,  unless  otherwise  agreed. 
If  this  was  a  partnership  duty,  it  continued  with  each  mem- 
ber, after  the  dissolution  of  Uie  firm.  Plainti£b  gave  credit 
to  the  firm  as  it  was  then  constituted,  and  they  did  not  release 
themselves  from  their  obligation  by  its  dissolution.  For 
aught  we  know,  the  fact  that  Tuley  was  a  partner  may  have 
been  the  inducement  to  confide  the  business  to  the  care  of  the 
firm. 

Even  if  a  dissolution  of  the  partnership  could  have  released 
the  members  from  liability  for  a  failure  to  complete  the  busi- 
ness, it  could  only  have  been  after  notice  of  the  dissolution. 
In  the  absence  of  such  notice,  plaintifis  had  no  option  in  de* 
termining  whether  they  would  continue  the  cause  in  the  hands 
of  the  member  who  took  charge  of  the  business  of  the  firm, 
or  would  place  it  in  the  hands  of  another  attorney.  It  cannot 
be  that  their  business  can  be  transferred  to  others  without 
their  consent,  so  as  to  escape  responsibility.  They  did  not 
trust  either  member  of  the  firm  separately,  but  it  was  to  both 
that  the  business  was  intrusted,  and  they  have  the  right  to 
look  to  both  for  its  faithful  performance.  The  court  below 
erred  in  finding  that  Tuley  was  released  from  liability  by  the 
dissolution  of  the  partnership,  and  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 

AuTHOBiTT  ov  AiTOBmr  AT  Law  DOS  HOT  TsBHDrATi  With  ths  roidttioii 
of  jadgmenti  but  oontiimet  until  iti  ooUaotioa:  Albertmn  etc  ▼.  CMMy,  65 
Am.  Dea  880,  and  om68  cited  in  note  388.  See  also  note  to  FiM  r.  ScoU,  84 
Id.  94,  where  it  it  held  that  if  an  attoniqr  nndertaket  to  ooUeot  a  debt^  it  it 
his  duty  to  one  ont  all  procen  to  effect  that  end.  To  the  eame  effect  is  Pen- 
mngUmv,  TeU,  52 Id.  262. 

Ths  frdtoipal  gasi  n  omD  with  apfboval»  in  MeLcdn  v.  WaOimt,  48 
ni.  26,  where  an  attorney  had  land  sold  nnder  ezecntion  to  ooUect  a  debt  dn« 
hii  client,  after  the  ezpiratian  of  the  time  in  which  to  redeem  he  receiTed 
and  paid  the  money  received  as  redemption  to  his  dient,  who^  before  that 
time,  had  assigned  his  interest,  and  it  was  held  that  after  the  time  for  re- 
demption expired,  the  relation  of  attorney  and  oUent  ceased,  snd  the  attoni^ 
coald  do  no  act  without  new  authority  fram  his  client^  that  he  was  therstos 
liable  to  the  ezecntion  defendant  lipt  the  redemptian  monqr  lecsived. 
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Leiohton  V.  Hall. 

[SI  iLLDffOIli  108.J 

AMMMgt,  — Copt  or  (htmat  ov  Couvt  not  numiiig  m  tha  nmiiia  of  the  pao* 
jfh^  and  adjudging  that  a  party  namad  tharein  ahaU  pay  a  cartainamooBi 
to  tha  ahariff  to  whoaa  handa  fha  copy  of  the  order  ahall  ooma^  or  ia  de- 
fmlt  thereof,  tha  ehenff  ahoald  arreat  and  detain  him  in  onatody,  doea 
not  anthoriae  the  sheriff  to  make  the  arreat  on  default  of  the  party,  aa 
tha  minoiB  oonstitation  provides  that  "all  prooeas,  writs,  and  other  pro- 
^**^^"gF  shall  run  in  the  name  of  'The  People  of  the  State  of  lUinoia."* 

luuHon  Statuts  Authobizes  Consebvatobs  ov  PiAOB  to  arrest  for  orimi- 
nal  offonaea  committed  in  their  presence;  bnt  if  they  make  arreata  under 
other  ciroomataaoea,  they  do  so  at  their  peril,  and  must  take  the  respon* 
aibility  of  showing  that  the  prisoner  haa  been  guilty  of  a  crime. 

SuBUUTivx  OmcERs  07  CouBT  MAT,  upon  a  mere  order  of  the  court,  detain 
pefBona  who  are  in  the  preaenoe  of  tha  court,  or  who  are  already  in  cua- 
tody;  but  anch  order,  if  sent  into  the  coontvy  without  prooess,  will  not 
authorize  an  arreati 

Bill  for  divorce  against  Hall  by  his  wife,  defendant  in 
error.  Daring  the  course  of  proceedings  in  this  action,  the 
court  entered  an  order  that  Mrs.  Hall  receive  from  her  hus* 
band  the  sum  of  one  hundred  dollars  alimony  pendente  lite. 
The  action  against  Leighton,  as  sheriff,  arises  from  an  order 
of  court  made  in  the  first  action,  by  which  he  was  ordered  to 
pay  into  court  the  sum  of  $104.45,  for  contempt  in  failing  to 
arrest  Hall  on  the  order  first  above  mentioned.  The  other 
Cacts  appear  fix>m  the  opinion. 

W.  C.  Ooudy^  for  the  plaintiff  in  error. 

C  C.  Bonneyy  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  After  a  careful  consideration  and 
examination  of  this  subject,  we  have  arrived  at  the  conclusion 
that  this  decree  against  the  sheriff  cannot  be  sustained,  for 
the  reason  that  he  was  not  authorized  to  arrest  Hall  on  the 
order,  with  a  copy  of  which  he  was  furnished.  The  twenty- 
rixth  section  of  the  fifth  article  of  the  constitution  declares 
that  "  all  process,  writs,  and  other  proceedings  shaU  run  in 
the  name  of '  The  People  of  the  State  of  Illinois.' "  No  such 
writ  or  other  such  process  was  issued  to  the  sheriff  command- 
ing him  to  arrest  Hall.  He  was  simply  furnished  with  a  copy 
of  an  order  of  the  court,  adjudging  that  Hall  should  pay  one 
hundred  dollars  to  the  sheriff  to  whose  hands  a  copy  of  the 
order  should  come,  or  in  default  thereof,  the  sheriff  should 
arrest  and  detain  him  in  custody.  The  sheriff  served  the  copy 
of  the  order  on  Hall,  who  did  not  pay  the  money,  and  ^e 
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■heriff  so  letomed;  but  he  did  not  arrest  Hull,  as  the  order 
direoted.  Afterwards,  an  attachment  issued  in  regular  form, 
which  did  run  in  the  name  of  the  people  of  the  state  of 
Illinois,  commanding  the  sheriff  to  arrest  Hall,  which  was 
returned  turn  ut;  and  the  question  is,  Was  it  liis  duty  to 
arrest  Hall  upon  the  mere  copy  of  the  order  with  which  he 
was  first  furnished?  We  think  that  order  did  not  clothe  the 
sheriff  with  sufficient  authority  to  make  the  arrest  It  was 
neither  a  writ  nor  a  process.  It  did  not  run  in  the  name  of 
the  people.  It  was  simply  an  order  on  which  such  process 
might  have  issued.  We  have  a  statute  which  authorises  con- 
servators of  the  peace  to  arrest  for  criminal  offenses  committed 
in  their  presence;  and  if  they  make  arrests  under  other  cir- 
cumstances, they  do  it  at  their  peril,  and  must  take  the  re- 
sponsibility of  showing  that  the  prisoner  has  been  guilty  of  a 
crime.  Executive  officers  of  a  court  may,  upon  a  mere  order 
of  the  court,  detain  persons  who  are  in  the  presence  of  the 
court,  or  who  are  already  in  custody;  but  it  does  not  follow 
that  such  an  order  may  be  sent  into  the  country,  without  pro> 
cess,  which  will  authorise  an  arrest.  But  this  first  order  was 
not  in  a  criminal  proceeding.  Until  it  was  disobeyed  by  Hall, 
it  did  not  furnish  grounds  even  for  a  criminal  proceeding.  It 
was  purely  civil  in  all  its  features,  and  the  sheriff  should  have 
been  furnished  with  such  authority  as  the  constitution  re- 
quires before  he  could  be  required  to  make  the  arrest.  The 
decretal  order  against  the  sheriff  must  be  reversed. 
Decree  reversed. 


PowEBL  or  OmoiB  to  Axamn  without  Wabbaut  iqb  Cum  Ouhmiitbd 
or  BI8  Pkumob:  See  McLmmm  r.  Bkkardmm,  77  Am.  Deo.  SOS^  end  note 
866. 

Tsi  nascsFAL  ciss  n  atOD  m  8idmeilv,  S^umacker,  9S  DL  437»  to  the 
point  thet  en  order  of  ooort  pleoed  in  the  hendeof  en  offioer  direeting  him  te 
eneek  a  oertein  perty  upon  defealt  in  the  payment  of  whrnaajp  ie  a  final  pfe> 
oeei^  end  ee  it  doee  not  ron  in  the  nanne  ol  the  people^  ee  nqniiod  by  the  HUp 
aoie  oonetitotioii,  ie  Toid*  end  givee  the  offioer  no  power  to  meko  tiie 


Davidson  v.  Waldbon. 

[ttnuiNKi,  lao.] 
Li  TaoTiB,  as  dt  Bracmxirr,  PLAnmir  must  RaoovBa  on  the  etrongth  ol 

hie  own  title»  withoat  regard  to  the  weaknoee  of  that  of  hie  edveneiy, 
TlUTKB,  LKKM  EncnuoFT,  u  PofleBBBOBT  AoTioii,  and  pUintiif  moot  ehow 

he  hae  either  a  special  or  a  general  property  in  the  thing  oonTortod, 

the  right  to  ite  poeaeesion. 
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Valid  Lsvt  os  Pbb801ial  Pbofxbtt  will  Support  ui  actioii  of  trofvr. 

To  CoasimrrB  Valid  Lkvt  on  Pdebokal  Pbopbbtt,  it  rnoBt  be  witiiia 
the  pofwer  ead  control  of  the  officer  when  the  levy  is  nuide^  and  he  mn|> 
take  the  moperty  into  hii  poeteewon  in  a  reaeonaUle  time  thereafter,  and 
in  ■Doh  aaopen,  pnUio^  andnneq^urooal  manner  as  to  apprise  ewybojy 
that  it  has  been  taken  in  execntion. 

To  OcxBBXxnm  Valid  Lirr  ov  Pbbsokal  PBOPntTTy  the  offioer  mnal  m 
deal  with  the  property  as  to  ooostitate  him  atrespsBwr,  without  the  pve- 
teetion  of  the  exeontion. 

Imwt  BaauhD  bb  Ibdobsbd  ob  Biboutjob  in  its  Uletfane^  and  shoold  be 
distinet  and  speeifie. 

BcacB  Spbgob  of  Pbbsobal  FBoPBBTTy  as  a  growing  crop^  need  not  be  takes 
into  the  personal  possession  of  the  officer  at  the  time  of  the  lery  of  exe- 
eation;  l^t  it  woidd  be  pmdential  in  the  offioer  to  call  some  parties  in  the 
iMiighboffhood  to  witness  that  he  had  taken  it  in  execation,  and  he  should 
indone  the  hd  on  the  writ. 

FoMBABBB  ov  Gbowino  Gbop  Takxb  ukdbb  Exboohob  has  a  ri^t  Is 
enter  the  premises  to  gather  and  hanrest  it. 

To  Oqhvi'itutb  Valid  Lbyt  ob  Lumbbb,  it  need  not  be  remored;  bat  the 
officer  making  the  lery  most  exeroise  some  act  over  it^  such  fui^  without 
the  protection  of  the  ereaiition,  would  make  him  a  trespasser;  he  mnst 
porf  onn  some  pablio^  open*  and  vneqnivoeal  act  that  will  lead  all  persons 
to  know  that  the  law  olsims  oontrol  over  it^  and  that  the  property  is  no 
longer  in  the  custody  of  the  former  owner,  bat  in  that  of  the  law. 

Oou>BABLB  Lbtt,  Hadb  «o  Shibld  Fbopbbtt  from  the  olsims  of  other  par* 
ties»  is  invalid. 

Imwt  ICadb  to  Gbbatb  Loeb  sepsrate  from  the  possession  is  invalid. 

Whbbb  Obbditoib  Sbbbs  Goodb  of  DsBfxoB  UKDBB  BzBOUTXOir,  andsniEBtB 
them  to  remain  in  his  possossinn,  the  execation  is  frandnlent  and  void  aa 
agsinst  a  snbseqoent  exeontion,  if  the  actoal  or  constraotive  knowledft 
ol  the  creditor  as  to  the  daUy  li  shown. 

Ibboobbt  OBBnEiOBS  Who  havb  Lost  thbib  Sxbodtidv  Lnofthroaghthe 
delay  of  the  officer  in  making  the  levy,  have  their  remedy  against  him 
lor  his  ne^igence. 

Vauedot  ov  KiBUuviOB  ABD  Lbvt  d  witjub  JuBUDionoB  ov  Statb 
OomnXp  where  aa  offioer  of  a  United  States  court  brings  trover  in  a  state 
•sort  hi  his  individoal  eapadtyy  to  recover  the  possession  of  property 
tUmmi  by  him  by  virtoe  of  an  execation  issned  l^a  coartof  the  United 
8tatsi^  and  a  levy  mads  onder  sooh  execation* 

Skazb  Ooubt  BAB  JuBiBDiDfioiB  TO  Tbt  VALiDirT  OF  EiBOUTiUBy  and  pro- 
iissiliiigi  nnder  it^  in  sa  action  of  ejectment  faron^t  in  each  ooart  by  a 
party  oiaimiiig  title  by  virtae  of  a  ssle  of  the  pgwmises  mads  udar  aa 
SBeeatioB  issoed  by  a  coort  of  the  United  Statesi 

Ths  &Gt8  appear  from  the  opinion. 
8mUk  and  8Unr$^  tor  the  plaintiff  in  enor. 
C  M.  HawUy^  tor  tbe  de&ndantB  in  error. 

By  Coorty  Bbbssb,  J.  In  an  action  of  trover  and  oonvenriion, 
as  in  an  action  of  ejectment,  ttie  plaintiff  most  recover  on  the 
■Uength  of  his  own  title,  without  regard  to  the  weaknees  of 


906  Davidson  v.  Waldbon.  [lUinoiSi 

» 
that  of  his  adversary.    Like  that,  this  is  a  possessory  actioOi 

and  the  plaintiff  must  show  he  has  either  a  special  or  a  general 

property  in  the  thing  converted,  and  the  right  to  its  possession. 

This  right  the  plaintiff  in  this  action  claims  he  had,  by 
virtue  of  a  certain  writ  of  fieri  facias  which  he  had  duly  levied 
on  the  property.  He  claims  by  force  of  the  levy,  and  if  the 
levy  he  sets  up  was  a  valid  one,  he  may  have  established  his 
right. 

The  courts  of  Great  Britain,  and  of  this  country,  have  enter- 
tained different  notions  as  to  what  is  necessary  to  constitute  a 
valid  levy  of  an  execution.  We  do  not  deem  it  necessary  to 
state  these  points  of  difference,  or  go  into  an  examination  of 
the  subject  in  extenso,  inasmuch  as  this  court  has  declared 
what  shall  be  a  valid  levy. 

In  the  case  of  Minor  v.  Herriford,  25  111.  844,  it  was  held,  to 
constitute  a  valid  levy,  the  property  must  be  within  the  power 
and  control  of  the  officer  when  it  is  made,  and  he  must  take  it 
into  his  possession  in  a  reasonable  time  thereafter,  and  in  such 
an  open,  public,  and  unequivocal  manner  as  to  apprise  every- 
body that  it  has  been  taken  in  execution.  He  must  so  deal 
with  the  property,  in  order  to  constitute  a  good  levy,  as  with- 
out the  protection  of  the  execution  his  acts  would  make  him 
a  trespasser.  This  has  been  followed  by  the  case  of  Havdy 
V.  Lotory,  30  111.  446. 

Again,  in  the  case  of  Douglas  v.  Whiting^  28  IlL  866,  this 
court  intimated  that  a  levy  should  be  indorsed  on  the  fi.  fa.,, 
and  be  distinct  and  specific. 

We  believe  all  courts  hold  a  levy  should  be  indorsed  on  the 
/I.  /a.,  and  that  the  property  should  be  in  the  view  and  under 
the  control  of  the  officer  at  Uie  time  he  makes  it,  and  he  should, 
in  a  reasonable  time  after  the  levy  is  made,  take  possession  of 
the  property. 

This  is  to  prevent  frauds,  and  to  require  that  the  indicium 
of  ownership  shall  be  where  the  title  is.  If  property  levied 
upon  was  not  taken  into  the  possession  of  the  officer  in  a  rea- 
sonable time  after  the  levy,  or  the  levy  should  not  be  open  and 
notorious,  means  would  be  afforded  the  defendant  to  obtain 
credit  on  the  faith  of  the  property  in  his  possession,  of  which 
he  is,  to  all  appearance,  the  real  owner.  There  is  a  species  of 
personal  property,  of  which  at  the  time  of  a  levy  actual  pos- 
session cannot  be  taken,  as  a  growing  crop.  In  such  a  case, 
it  would  be  prudential  in  the  officer  to  call  some  one  or  more 
of  the  neighborhood  to  witness  he  had  taken  it  in  execution. 
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and  he  should  indorse  the  fact  on  the  writ  The  purchaser  of 
such  a  chattel  would  have  the  right  to  enter  upon  the  premi86t< 
and  gather  the  crop.  Most  kinds  of  personal  property  can  he 
easily  handled,  and  moved  from  place  to  place,  whilst  others 
are  ponderous,  and  their  removal  attended  with  expense  and 
trouble.  This  may  be  predicated  of  the  lumber  in  contro* 
versy,  and  which  might  justify  an  officer  in  making  a  levy 
upon  it,  to  suffer  it  to  remain  where  he  found  it.  But  he 
should  exercise  some  act  over  it,  as  would  make  him,  without 
the  protection  of  the  writ,  a  trespasser.  Some  public,  open, 
unequivocal  act  should  be  done  that  would  lead  idl  persons  to 
know  the  law  claimed  control  over  it,  and  that  the  property 
was  no  longer  in  the  custody  of  the  former  owner,  but  in  that 
of  the  law. 

To  establish  a  levy  on  this  lumber,  the  owner,  Gibson,  and 
his  employee,  Randall,  were  examined.    Gibson  states  he  was 
called  on  by  Matthews,  who  had  the  execution  against  him, — 
a  paper  which,  he  said,  was  an  execution, — that  he  demanded 
payment,  and  he,  Gibson,  turned  out  the  lumber  to  him  on  it. 
Matthews  placed  it  in  RandaU's  care  as  custodian.     He  design 
nated  and  separated  the  lumber  levied  on  from  other  lumber 
in  the  yanL    He  said  he  was  deputy  marshal  under  Davidson; 
he  levied  on  about  one  hundred  thousand  feet  of  lumber,  in- 
cluding shingles  and  lath.    The  marshal  separated  and  marked 
out  the  lumber  in  the  yard  from  the  other  lumber,  and  adver- 
tised for  sale  afterwards;  does  not  know  what  became  of  the 
deputy  marshal  who  made  the  levy,  and  cannot  say  he  saw 
the  marshal  or  deputy  on  the  day  he  was  to  selL    On  his 
cross-examination,  he  said,  when  the  marshal  levied,  he  asked 
witness  who  was  a  proper  person  to  put  in  charge  of  the  lum- 
ber, and  he  recommended   Randall.     Randall  was  in  his 
employ.    The  lumber  was  turned  out  to  him,  and  he  levied  on 
it   Matthews  placed  the  lumber  in  Randall's  charge,  and  told 
bim  to  take  charge  of  it;  after  that,  witness  had  no  charge  of 
the  lumber,  and  never  sold  any  of  this  lumber  after  that,  nor 
any  knowledge  of  any  of  it  being  sold  by  Randall  or  anybody; 
does  not  know  that  the  proceeds  of  the  lumber  came  into  hie 
store;  kept  no  lumber  account;  all  his  accounts  were  kept 
together.    The  lumber  was  on  the  south  side  of  the  plank  road 
when  the  marshal  levied  on  it;  had  three  or  four  hundred 
thousand  feet  in  the  yard  at  the  time. 

Randall  states  that  he  knows  Matthews;  that  he  came  to 
Arlington  oa  the  18th  of  November,  1857;  he  had  some  papera 
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In  his  handfl,  and  said  he  was  H.  M.  ICatthews,  and  was  depn^ 
United  States  marshal,  and  had  made  a  levy  on  some  lumber 
in  Gibson's  lomber-jard  belonging  to  Gibson,  and  wished  wit- 
ness to  take  charge  of  the  lumW  for  him;  was  introduced  to 
the  marshal  by  Gibson;  the  marshal  made  a  division  of  the 
lumber-yard.  There  was  a  certain  telegraph-pole  in  the  yard; 
the  lumber  that  lay  east  between  this  pole  and  the  plank  road 
was  the  lumber  levied  on.  The  lumber  west  of  this  pole  he 
did  not  levy  on,  and  witness  was  to  sell  it  as  usual.  The 
marshal  was  to  go  to  Chicago,  and  there  write  witness  what 
arrangement  was  to  be  made  with  regard  to  the  lumber  he  had 
levied  upon;  if  he  did  not  write  and  let  witness  know  what 
arrangement  was  made,  then  witness  was  to  go  on  and  sell 
the  lumber  as  he  had  been  doing.  He  did  not  ¥nite;  got  no 
word  from  him;  went  on  and  sold  part  of  the  lumber  as  wit- 
ness had  been  doing.  In  April,  1858,  witness  removed  this 
lumber  to  make  room  for  a  load  that  had  arrived  by  the  cars 
for  one  McCrady,  about  eighty  thousand  feet  of  which  was  sold 
to  Gibson;  they  went  on  and  retailed  the  McCrady  lumber  to 
different  persons,  until  the  sheriff  came  and  levied  upon  all 
the  lumber  remaining  in  the  yard,  including  the  lumber  levied 
on  by  the  marshal.  After  that  there  was  no  more  lumber  sold 
until  the  sheriff  sold  it.  He  further  says  it  was  part  of  the 
arrangement  made  with  the  marshal,  as  he  sold  lumber  be 
was  to  pay  it  (the  proceeds)  over  to  Gibson;  that  he  had  sold 
about  thirty  thousand  feet,  and  had  paid  the  money  over  to 
Gibson.  On  his  cross-examination,  he  says  he  waited  three  or 
four  months  to  hear  from  the  marshal  before  he  sold  any  of 
the  lumber.  The  marshal  said  if  he  did  or  did  not  write,  he 
could  not  say  which,  witness  was  to  sell  the  lumber,  but  was 
to  pay  the  money  to  Gibson;  he  said  the  money  might  go  to 
pay  the  judgment  execution.  He  forgets  whether  the  marshal 
told  him  to  sell  if  he  did  or  did  not  write.  He  accounted  for 
what  he  sold,  and  Gibson  paid  him  until  the  1st  of  April,  1858. 
He  obeyed  the  marshal  as  he  understood  him.  There  was  no 
inventory  of  the  lumber  taken  by  the  marshal  or  by  witness, 
and  none  directed  to  be  taken. 

This  is  the  substance  of  all  the  testimony  going  to  prove  a 
levy,  and  it  falls  far  short  of  the  requirements  necessary  to 
make  a  valid  levy.  Admitting  the  person  having  the  papers 
was  an  officer,  and  one  of  them  was  an  execution,  of  neither 
of  which  is  there  any  proof,  there  is  no  proof  of  an  actual  levy. 
So  far  as  the  debtor  himself  is  concerned,  the  levy  may  be  good; 
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but  we  are  trying  the  question  with  reference  to  the  rights  of 
third  persons,  in  view  of  the  rule  established  bj  this  court  in 
Minor  v.  Herrifordy  25  III.  844.    The  lumber  was  in  view  of 
the  officer,  though  there  is  no  proof  he  looked  at  it,  and  being 
out  in  the  open  yard,  was  under  his  power  and  control  for  the 
moment;  but  he  did  no  act,  and  made  no  declaration,  by  which 
other  interested  parties  or  the  public  might  know  he  had  seised 
the  lumber  on  an  ezeentton.    On  the  contrary,  three  witnesses, 
residing  within  a  few  rods  of  the  lumber-yard,  state  that  they 
never  heard  of  the  levy  by  the  marshal,  and  that  Gibson,  dur- 
faig  and  up  to  the  time  of  the  levy  by  the  defendant  Waldron 
was  in  the  possession  of  the  lumber,  and  engaged  in  selUng  it 
as  usual  at  retail.    The  division  of  the  lumber  by  the  tele- 
graph-pole and  plank  road  was  a  mere  mental  act  of  the  par- 
ties.   There  was  no  actual  division  or  separation  of  one  portion 
of  the  lumber  firom  another,  or  any  public  declaration  that  all 
the  lumber  east  of  a  certain  telegraph-pole,  and  between  it 
and  the  plank  road  was  taken  in  execution.    The  officer,  if  he 
was  one,  did  no  act  towards  the  lumber  that  would  make  him 
a  trespasser  if  he  had  no  writ.    This  is  an  essential  criterion 
of  a  levy,  as  we  have  said.    Nor  did  the  officer  indorse  any 
lerrj  on  the  execution  in  its  lifetime.    It  appears  that  after 
the  expiration  of  the  term  of  office  of  the  marshal,  and  eleven 
months  and  twenty-one  days  after  the  alleged  levy,  that  officer 
returned  the  execution  with  this  indorsement:  "This  writ 
came  to  hand  November  13, 1857,  at  twelve  o'clock,  m.    James 
W.  Davidson,  by  H.  M.  Matthews.    This  execution  is  returned 
by  order  of  plaintiff's  attorney,  being  heretofore  levied  on  one 
hundred  and  seventy-five  thousand  feet  of  lumber  at  Arling- 
ton, in  the  northern  district  of  Illinois,  also  on  [a  certain  tract 
of  land,  describing  it,  turned  out  by  James  C.  Gibson  as  his 
pK^rty ],  all  of  which  was  afterwards,  to  wit,  on  the  sixth  day 
of  September,  1868,  advertised  by  me  for  sale;  but  there  was 
no  sale  of  either  the  said  lumber  or  land,  because  prior  to  the 
day  of  sale,  the  said  lumber  had  been  sold  or  disposed  of  by 
said  Gibson,  or  by  some  other  person,  and  by  an  examination 
of  the  records,  etc.,  it  appears  that  Gibson  had  no  title  to  the 
land  aUive  described.    This  execution  is  therefore  returned 
by  urder  of  plaintiff's  attorney,  without  sale,  and  unsatisfied, 
November  3,  1858.    James  W,  Davidson,  late  U.  S.  Marshal 
Northern  District  niinois." 

It  does  not  appear  in  what  character  the  person  receiving 
the  execution  acted.    No  official  character  is  affixed  to  the 
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name  of  either  Davidson  or  Matthews,  at  the  time  the  writ 
came  to  hand,  nor  is  there  any  proof  that  either  of  them  was, 
in  fact,  or  had  ever  acted,  the  one  as  marshal,  and  the  other 
as  his  deputy.  The  statem^it  of  the  levy  is  too  indefinite  and 
uncertain  to  give  the  marshal  a  right  of  possession  or  property 
in  the  lumber.  It  does  not  show  when  it  was  levied,  whethcnr 
in  the  lifetime  of  the  fi.  fa.,  or  after  it  had  expired,  nor  upon 
what  lumber,  or  kind,  or  description,  so  that  others  interested 
might  be  notified  of  a  change  of  possession  by  means  of  a  levy. 
For  all  that  appears,  "heretofore  levied"  may  mean  that  it 
was  levied  on  after  the  life  of  the  execution.  There  is  noth* 
ing  definite  or  certain  about  it,  —  nothing  to  notify  other  par- 
ties of  the  fact  that  the  lumber  was  in  the  custody  of  the  law 
by  a  regular  and  valid  levy,  and  Gibson  testifies  there  was 
only  about  one  hundred  thousand  feet  levied  on,  including 
shingles  and  laths.  We  infer  from  the  testimony  of  Randal) 
that  the  only  "separation  and  marking  out"  the  lumber 
levied  on  from  the  other  lumber  in  the  yard,  was  that  spoken 
of  by  Randall,  which  was  the  appropriation  of  all  the  lumber 
east  of  a  certain  telegraph-pole,  and  between  that  and  the 
plank  road  to  the  execution,  and  which  was  afterwards  removed 
to  make  way  for  the  McCrady  lumber  .  Here  was  no  dis- 
placing of  the  piles  of  lumber,  no  change  made  in  its  position, 
DO  mark  put  upon  it  to  show  that  it  was  in  the  custody  of  the 
law,  and  no  act  done  by  which,  without  the  writ  of  execution, 
the  officer  could  be  made  a  trespasser. 

In  addition  to  all  this,  the  lumber  was  left  in  the  possession 
of  an  employee  of  the  defendant,  who  was  instructed,  on  a 
certain  contingency,  to  go  on  and  sell  it  as  usual,  and  pay 
over  the  proceeds  to  the  defendant  in  the  execution,  which  h» 
did  do.  These  facts,  if  the  levy  was  a  valid  one,  furnish 
strong  ground  for  the  belief,  taken  in  connection  with  the  fact 
that  a  payment  of  seven  hundred  dollars  made  by  the  defend- 
ant was  not  indorsed  on  the  execution,  that  the  levy  was 
colorable  only,  and  made  to  shield  the  property  from  the 
elaims  of  other  parties,  or  to  create  a  lien  separate  from  tho 
possession,  neither  of  which  the  law  will  indorse:  Lantz  v. 
WaHhingtony  4  Pa.  St  155  [45  Am.  Dec.  682].  But  if  the 
levy  was  valid,  permitting  the  property  to  remain  for  moDtht 
in  the  possession  of  the  defendant,  or  cS  Randall,  who  was  in 
the  defendant's  employment,  selling  fix>m  it  as  osiial,  and  pay- 
ing over  the  proceeds  to  the  defendant,  was  fraudulent  as 
against  third  persons  having  demands  against  the  defimdant^ 
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and  made  the  execution  under  which  the  levy  was  made  dor- 
Hiant,  and'  therefore  constructively  fraudulent  as  to  them. 
The  rule  is  well  settled,  if  a  creditor  seize  the  goods  of  a 
debtor  under  an  execution,  and  suffers  them  to  remain  in  the 
possession  of  the  debtor,  the  execution  is  deemed  fraudulent 
flmd  void  as  against  a  subsequent  execution:  Storm  v.  Wowh^ 
11  Johns.  110. 

It  is  admitted  the  consent  of  the  creditor  must  be  shown. 
It  must  be  shown  that  the  creditor  actually  so  instructed  the 
officer,  or  that  the  facts  and  circumstances  are  such  as  to 
justify  the  inference  that  such  instructions  were  given, — that 
the  delay  was  with  the  knowledge  and  assent  of  the  creditor. 
The  fact  that  the  plaintiffs  were  proceeding  on  an  execution 
to  collect  seven  hundred  dollars  more  than  was  due  upon  it, 
the  presumption  that  the  marshal  informed  the  plaintiff's 
attorney  at  Chicago  of  the  arrangement  made  with  Randall 
about  the  disposal  of  the  lumber,  and  no  countermand  by 
him,  warrants  the  inference  that  all  the  acts  done  in  reference 
to  this  lumber  were  done  with  the  knowledge  and  approbation 
of  the  counsel  for  the  plaintiff,  and  for  the  purpose  of  pro- 
tecting  the  property  from  the  claims  of  other  creditors.  This 
being  so,  the  execution  was  fraudulent  as  against  such  per- 
sons. 

But  waiving  all  this,  as  not  being  properly  in  the  case,  the 
question  is  not  whether  the  plaintiffs  in  tiie  exection  have  lost 
their  lien  on  this  lumber  by  the  delay,  but  it  is.  Has  the  mar- 
shal lost  the  benefits  of  the  levy  by  reason  of  his  delay? 
There  is  no  attempt  to  throw  a  loss  on  the  plaintiffs  in  the 
execution  held  by  the  marshal,  but  the  loss  is  thrown  on  the 
officer,  who  is  the  party  in  fault  for  the  delay  in  levying  and 
selling.  If  the  attempt  here  was  to  throw  the  loss  on  those 
plaintiffs,  then  they  might  well  say  that  they  did  not  au- 
thorize the  delay.  The  marshal  is  the  meritorious  party  in 
this  action,  and  he  alone  can  be  made  to  suffer  by  his  own 
negligence.  The  plaintiffs  in  the  execution  held  by  him  have 
their  remedy  against  him. 

But  it  is  urged  by  the  plaintiff  that  the  validity  of  this  levy 
eannot  be  inquired  into  by  this  court,  as  the  fi.  fa.  under  which 
it  was  made  was  issued  by  a  court  of  a  different  jurisdiction, 
.and  much  labor  and  learning  have  been  exhibited  in  the  argu- 
ment on  this  point  We  have  looked  into  all  the  cases  cited 
by  the  counsel,  and  must  say  they  do  not  touch  such  a  case 
as  this.     Here  a  remedy  is  sought  by  an  individual,  not  as  an 
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officer  of  the  United  States,  in  a  court  of  the  state,  in  a  mat- 
ter over  which  the  state  court  has  unquestioned  jurisdiction^ 
namely^  an  ordinary  action  of  trover.  The  plaintiff,  to  sustain 
his  claimj  has  to  give  some  evidence  of  his  right,  and  what- 
ever be  the  character  of  that  evidence,  like  everything  else  in 
the  case,  it  becomes  subject  to  the  scrutiny  of  the  court  trying 
the  cause. 

T)ie  court  which  issued  the  execution  under  which  this  levy 
was  claimed  to  have  been  made,  was  a  court  of  the  United 
States,  but  the  officer  is  suing  in  a  state  court,  as  an  individ- 
ual, and  he  must  show  that  court  that  the  writ,  under  which, 
he  justifies  or  claims  property,  was  properly  issued  by  that 
court,  and  that  he  made  a  valid  levy  under  it.  It  would  be 
strange,  indeed,  if  such  questions  could  not  be  heard  and  de- 
cided by  the  state  court,  without  the  hazard  of  a  plashing  of 
jurisdictions,  or  the  charge  of  usurpation  of  power.  The  books 
abound  with  cases  of  this  kind,  where  justification  is  claimed 
for  acts  done  under  process  issuing  from  different  jurisdictions, 
and  the  validity  of  such  process  examined  and  adjudged. 

Suppose  a  party,  suing  in  a  state  court  in  an  action  of  eject- 
ment, claiming  title  by  virtue  of  a  sale  of  the  premises  under 
an  execution  issued  out  of  the  district  or  circuit  court  of  the 
United  States,  is  not  the  validity  of  this  execution  and  of  the 
proceedings  under  it,  a  fair  subject  of  investigation  and  ad- 
judication by  the  state  court?  Is  the  writ,  because  issued  by 
a  court  of  the  United  States,  invulnerable  to  any  attack  in  a 
state  court,  when  it  is  there  offered  as  evidence?  What  law 
or  principle  of  justice  bestows  upon  such  process  such  im- 
munity? Is  not  the  claimant  bound  to  show  the  execution 
valid,  and  the  proceedings  under  it  legal,  if  either  is  attacked? 
The  answer  must  be  in  the  affirmative.  Is  the  principle  dif- 
ferent when  personal  property  is  the  subject  of  the  action? 

We  are  inclined  to  think  this  is  the  first  time  such  an  ob- 
jection has  been  made.    It  certainly  has  no  merit  or  force  in  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

To  SwtAm  Tboteb,  PLAXNnvv  ifusr  Show  Tiili  to  property  oonverted, 
either  general  or  special,  and  a  right  to  the  immediate  poeBOWion:  BaaBkr  r. 
AwA,  70  Am.  Dec.  429;  Amn  y.  Pabner^  66  Id.  271,  and  note  274;  Btmm  r. 
PraU,  65  Id.  390. 

To  CoNSTiTUTS  Valib  Lsvt  on  Propxrtt,  officer  moat  be  within  view  ol 
the  property,  and  have  it  nnder  hia  control:  Brown  v.  PraU,  66  Am.  Deo.  390^ 
%Dd  note  383;  Ocode  and  Uhrkk  v.  Lrnigmire,  76  Id.  309. 
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To  ComnTDn  Valid  Liyt,  Act  ov  Tamjxq  Pobbmooh  ami  be  of  mmIi 
chancier  m  will  make  the  officer  liable  for  the  treepaaa*  if  not  proieoted  bj 
the  prooew:  PortU  v.  Parker,  68  Am.  Bea  96;  Ocothamd  Ukkkr,  lmginUr% 
76  Id.  aOO;  Wetiendiy.  /Nnebi^,  28  Id.  616^  and  note  6I& 

Lsrr  ox  Obowiro  Chop,  how  Maub:  Whipple  r.  Fooi,  8  Am.  Bee.  442. 

PuBCBmB  mroiE  Bzxounov  ov  Gbowivg  Gbop  may  enter  the  prenuMi 
for  the  pnrpoee  of  gathering  it:  Ooombe  y.  Jordan^  22  Am.  Dea  236;  £Mft  ▼. 
TriU,  28  Id.  666;  Thon^mm  ▼.  Oraigm^  41  Id.  240»  and  note  241. 

Lbatiko  Propibtt  nr  PosBiasiON  of  Deftor,  after  levy,  eflBsot  of:  See 
BMUer  y,  Ifa^nard,  27  Am.  Deo.  100^  and  note  103;  Ke^e  App&O,  63  Id. 
487,  and  note  491.  The  lien  of  a  senior  judgment  is  discharged,  so  far  as  re- 
spects sabseqnent  judgment  creditors,  by  leaving  the  property  levied  npcn 
in  the  possession  of  the  judgment  debtor:  CaampbeU  v.  Spemotf  89  Id.  301. 

LsvT  OF  ExBCimoN  WILL  SuPFOBT  AoROK  OF  Tboykr:  DeseS  T.  OdeO,  88 
Am.  Dec.  628;  Bremter  v.  VcO,  Id.  647;  Wmame  v.  HermUm,  64  Id.  661, 
and  note  664* 

QiFiOBB  18  Liable  for  Aht  Imjubt  which  results  to  the  judgment  creditor 
from  the  failure  of  such  officer  to  levy  writ  of  execution  within  a  reasonable 
time:  Fmrrar  v.  Wingate,  63  Am.  Dea  709;  Oarr^  v.  HtmhUn,  49  Id.  63,  and 
notes  to  these  cases. 

The  fbuvoipal  case  ib  oitbd  as  follows:  In  CkUteruien  v.  Rogen,  42  HI. 
106^  to  the  point  that  the  officer  making  a  levy  of  execution  must  Jo  some 
act  which  not  only  indicates  an  intention  to  seize  the  property,  but  he  must 
reduce  it  to  possession,  or  at  least  bring  it  within  his  immediate  control.  In 
Log&don  v.  Spivey,  64  Id.  107,  to  the  above  and  the  additional  point  that  the 
officer  must,  within  a  reasonable  time  tlUsr  the  levy  is  made,  take  the  prop- 
erty into  his  possession,  unless  a  delivery  bond  is  given,  and  he  must  so  deal 
with  the  property  as  would,  but  for  the  protection  of  the  writ,  render  him  a 
trsepaaser.  Such  is  the  rule  as  between  successive  levies  under  different  exe- 
cutions in  favor  of  creditors,  or  where  the  debtor  sells  the  property  after  a 
levy  has  been  indorsed.  In  Niehardeon  v.  ffardin,  88  Id.  127,  it  ia  cited  to 
the  point  that  in  levying  upon  some  species  of  property  it  is  not  necessary 
that  it  shoold  be  removed,  but  the  officer  must  perform  some  act  such  as 
would,  without  the  protection  of  the  writ,  make  him  a  trespasser.  He  must 
do  some  public,  open,  unequivocal  act  that  will  lead  the  public  to  know  that 
the  law  claims  control  over  the  property,  that  it  is  no  longer  in  the  custody 
of  the  former  owner,  but  in  that  of  the  law.  In  this  case,  it  was  held  a  valid 
levy  on  oom  in  a  criln  for  the  officer  to  be  in  view  of  it,  to  indorse  the  levy 
SB  the  execation,  together  with  other  acts  indicatory  of  his  intention  to  make 
the  levy. 


HOSKINS   V.    LiTOHFIELD    AND    WiFE. 

[81  Illinois,  IS7.] 

Ueube  Iujxod  SntATCTM,  Wife  cam  Lobe  hbb  Homestead  only  by  a  re- 
leeee  ezeonted  bj  her  in  the  mode  provided,  or  by  removing  from  and 
abandoning  the  premises  as  a  home. 

Whbee  HuBBAiTD  AHD  WiFB  JoiM  IN  MoRTOAOE  of  homestead  property, 
but  the  wife  does  not  release  her  homesteail  right,  such  right  is  not  af* 
footed  by  foredosure  and  sale  of  which  the  parties  had  uuticc,  and  to 
vhich  they  did  not  object,  and  such  sale  M*ill  he  set  aside  on  inotiou. 
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HimBAin>  GAHiroT,  bt  FAiuiro  to  Maki  DinKSB  for  hixnBelf  and  wife  in  a 
f oreeloniTe  proceeding,  give  to  a  mortgage  in  which  the  wife  haa  not 
released  her  homestead  right,  the  same  practical  effect  that  it  woold  ha,r% 
had  she  released.  A  decree  in  each  proceedings  does  not  impair  tlis 
homestead  ri^t^  but  as  it  is  an  apparent  olond  npon  it^  the  dsoree»  and 
all  proceedings  under  it^  should  be  set  aside. 

Bill  to  foreclose  a  mortgage.  The  premises  mortgaged  was 
homestead  property,  and  neither  the  mortgage  nor  certificate 
of  acknowledgment  contained  any  release  of  the  homestead 
rights  of  defendants.  The  bill  prayed  a  foreclosure  and  sale 
of  all  equity  of  redemption,  or  claim  in,  or  to,  the  property, 
and  was  subsequently  taken  as  confessed,  after  process  had 
duly  issued  and  had  been  served  on  the  defendants,  they  not 
appearing.  A  decree  was  then  entered  as  prayed  for  in  the 
bill;  and  at  the  sale  subsequently  made,  the  complainant  be* 
came  the  purchaser.  The  sale  was  then  confirmed  and  the 
case  no  longer  docketed,  as  defendants  had  made  no  home- 
stead claim,  nor  any  objection  at  the  time  that  the  decree  was 
rendered,  the  sale  made,  or  confirmed.  One  year  subsequently 
to  these  proceedings,  defendants  filed  a  motion  with  the  clerk 
of  the  court  that  such  proceedings  be  set  aside,  alleging  that 
the  mortgaged  property  was  their  homestead,  and  had  never 
i)een  released;  but  gave  no  reason  why  the  homestead  right 
had  not  been  set  up  at  the  time  that  the  proceedings  above 
mentioned  were  had.  Defendants'  motion  was  supported  by 
affidavit,  with  notice  to  complainant.  The  cause  was  then 
restored  to  the  docket,  and  at  a  subsequent  term  of  court,  the 
defendants'  motion  was  granted,  the  court  entering  a  decree 
'^that  said  premises  stand,  in  all  respects,  as  though  no  pro- 
ceedings were  had  upon  the  said  mortgage,"  and  that  de- 
fendants recover  costs.  To  these  proceedings  complainant 
excepted,  and  now  brings  up  the  case  by  writ  of  error. 

Af.  T,  PeterSy  for  the  plaintiff  in  error. 

Taylor  and  Paddock^  for  the  defendants  in  error. 

By  Court,  Caton,  C.  J.  We  are  now  presented  with  a  new 
question  under  the  homestead  law.  Ever  since  its  enactment 
we  have  endeavored  to  administer  this  law  in  that  spirit  of 
liberality  which  manifestly  influenced  the  legislature  in  its 
enactment,  without  frittering  away  its  benefits  by  construction, 
because  we  might  not,  as  individuals,  approve  its  policy.  This 
was  for  the  legislature  to  determine,  and  we  cordially  accept 
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that  determination,  and  will  faithfully  discharge  our  duties, 
by  fairly  enforcing  the  law  in  its  true  spirit  and  intent. 

No  one  can  doubt,  who  will  carefully  examine  this  legisla- 
tioDy  that  it  was  the  object  of  the  legislature  especially  to  throw 
a  shield  and  protection  around  the  wife  and  children,  even 
more  than  the  husband.  To  those,  they  designed  to  secure  a 
home,  in  spite  of  the  husband  and  father,  and  in  defiance  of 
Um  world,  unless  it  should  be  expressly  and  understandingly 
Teleased  by  the  wife,  in  the  mode  provided  by  the  statute,  or 
miless  she  removed  from  and  abandoned  it  as  a  home.  In 
one  of  these  modes  alone,  does  the  law  design  that  the  right 
■hall  be  lost  to  the  wife  and  children.  This  right  was  de- 
seed by  the  legislature  to  be  as  sacred  as  the  right  of  dower, 
and  from  similar  considerations  of  public  policy;  and  occur- 
ring  events,  which  are  filling  the  land  with  widows  and  orphans, 
•olenmize  the  policy  which  dictated  the  law,  at  a  time  when 
no  such  occasion  existed  to  suggest  its  propriety. 

This  mortgage,  as  to  the  homestead  right,  is  like  a  mort- 
gage in  which  the  wife  has  not  released  her  right  of  dower, 
when  sought  to  be  enforced  in  defiance  of  that  right.  Sup- 
pose, in  such  a  case,  the  wife  were  made  a  party  to  a  bill  to 
foreclose  a  mortgage,  without  any  averment  that  any  right  of 
dower  existed,  or  that  the  wife  had  released  her  dower,  and  a 
decree  passed  against  the  husband  and  wife,  foreclosing  the 
mortgage,  and  ordering  a  sale  of  the  premises.  No  one  would 
contend  that  the  right  of  dower  would  be  affected  by  such  de- 
cree, or  that  a  sale  under  it  could  convey  the  premises  freed 
from  the  right  of  dower,  and  for  the  simple  reason  that  the  law 
has  provided  a  different  and  an  only  mode  for  the  release  of 
dower.  So  here  the  statute  has  provided  another,  different, 
and  only  mode  for  the  release  of  the  homestead  right,  while 
the  premises  are  occupied  as  a  homestead.  The  husband  can- 
not, by  failing  to  make  defense  for  himself  and  wife,  give  the 
mortgage,  in  which  the  wife  has  not  released  the  homestead, 
the  same  practical  effect  that  it  would  have,  had  she  thus  re- 
leased. This  would  be  to  defeat  the  statute,  and  its  manifest 
object,  by  a  mere  legal  form.  By  this  law,  the  homestead  is 
placed  beyond  the  control  of  the  husband,  and  he  cannot  be 
allowed  to  destroy  this  right  indirectly,  any  more  than  directly, 
—  by  act  of  omission  more  than  commission,  —  save  only  by 
one  mode,  which  is  by  removing  his  family  from  it,  and  witii 
the  design  that  it  shall  thereby  cease  to  be  a  homestead,  and 
perhaps  providing  them  with  another  home.     If  this  be  the 
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tra«  oonstruction  of  the  law,  even  this  decree  did  not  impair 
the  homoBtead  right,  although,  as  it  was  an  apparent  dond 
open  it,  it  was  proper  for  the  court  to  set  it,  and  the  proceed- 
ing under  it,  aside. 

The  order  is  affirmed. 

Decree  affirmed. 


NioiaBiTT  ov  JonfDia  of  HimANB  aicb  Wm  in  lelaMe  ol  po— iiini 
SeenotetoPoofe^.  6terrorti;66Ain.I>eo.484;  and  m  to  the  form  o!  the  wife's 
AMont  to  a  ooQveyanoe  or  releaae  of  the  homestead,  aee  Id.  488. 

OsnouL  RuLB  IS  THAT  HoMisnuB  is  not  sabjeot  to  forced  sale:  KemdaO 
▼.  Clarif  70  Am.  Itoo.  691;  Aekley  v.  CTuxmberiain,  76  Id.  616^  and  notes  to 
these  cases;  note  to  Poole  ▼.  Oerrard,  66  Id.  483.  But  it  has  been  held  that 
an  execution  sale  of  an  equity  of  redemption  will  bar  homestead  rifi^ts  un- 
less a  daim  of  exemption  is  made  before  the  sale:  Lharmore  ▼.  BomteUe^  71 
Id.  706,  and  note  710.  And  so  it  is  held  that  a  judgment  of  foredoeurs 
against  husband  and  wife  conolusiTely  settles  that  the  property  was  not 
within  the  homestead  exemption  at  the  time  of  rendition,  unless  fraud  ii 
alleged:  Lee  y.  Gnffebwrp,  62  Id.  640. 

DsoBXB  ov  FoBSQLOsnsB  ov  MoBiOAoi  ov  HomsTBAD  condndes  rights  of 
neither  husband  nor  wife,  when  the  husband  appears  alone  and  defends,  and 
suit  may  be  brouj^t  to  restrain  the  sale  under  the  decree:  Reoalk  ▼.  Kratmer^ 
68  Am.  Deo.  904»  and  note  800. 

Ths  pbdioipal  CA81  IS  dTiD  in  CbfMor  ▼.  NkkoU^  81  HL  168;  to  the  point 
that  "  setting  up  the  homestead  in  an  action  of  ejectment^  defeats  the  claim 
to  recover  the  possession."  It  is  again  cited  in  Wing  v.  Cropper ^  88  Id.  2264, 
that  as  the  statute  points  out  the  method  by  which  the  homestead  exemption 
can  1)6  waived  or  released,  unless  that  mode  is  followed,  the  exemption  is  not 
lost.  So  where  a  husband  and  wife  join  in  the  execution  of  a  mortgage  upon 
homestead  property,  but  the  wife  does  not  release  her  homestead  rights  the 
failure  of  the  parties  to  claim  such  right  as  defense  to  fcredosnre  proceed* 
iugsi  does  uot  operate  as  a  waiver  of  such  right:  Mooere  v.  Diaooii,  Id.  221, 
citing  the  principal  case. 

iioMKSTEAD  RiOHT  CAN  OMLT  Bi  L08T  TO  WiTB  and  children,  by  their 
abandonment  of  the  property  as  a  home,  or  by  an  express  release  signed 
by  the  wife:  Loth  v.  McMc^on,  89  HI.  480,  citing  tho  prindpal  case.  So 
where  the  wife  has  not  rdeased  such  right  in  a  mortgage,  she  is  not,  in  esse 
of  f oredosure,  compelled  to  set  up  her  right,  but  may  sue  for  and  recover  the 
property  subsequent  to  sale:  AUee^  v.  Bdwiqff  66  Id.  169,  dting  the  principal 


UomsTCAj)  Right  can  ve  Lost  to  Wive  only  in  the  mode  provided  by 
statute,  namely,  by  rdease  or  abandonment^  debt  incurred  by  purchase  or 
improvement,  and  non-payment  of  assessments  or  taxes,  on  the  property,  and 
the  husband  can  in  no  other  way  afiisct  the  right  of  the  wife:  HMeU  v. 
Oanada,  68  111.  428»  citing  the  prindpal  case. 

Whbub  Propxbtt,  Such  as  HoiissTKASfl^  is  not  liable  to  seixnre  and  sale 
under  execution,  a  sale  thereof  is  vdd,  and  a  purchaser  thereat  acquires  no 
title:  Ilartwell  v.  McDonaid^  69  IlL  297,  citing  the  prindpal  case. 
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PaBDBB   V.   LiKDLET. 

la  iLLatatM^  174.] 

Odtt  of  Lost  Dud  is  Aphthbiulb  nr  Evidbnoi,  wlwi  the  grwitoe  and 
enstodiaa  of  the  original  tesfeifiai  that  he  has  made  dfligant  aMreh  for  It 
in  the  plaoe  where  it  oaght  to  have  been,  and  in  plaoee  where  it  waa 
probable  it  might  have  been,  in  good  faith,  with  a  view  to  finding  it. 

Aano:cifENT  or  Notb  Sboubid  bt  Mo&toaob  oarriea  the  aeoority  with  it 

Wbbrb  Mortoaob  Oohtains  Powbr  to  the  mortgagee,  or  hia  aaaigna,  to 
aell,  an  assignment  of  the  note  secured  by  the  mortgage  trmnsfera  the 
power  also. 

Fdwbr  to  Sbll  Containbi>  in  Mortoaob  is  a  power  appendant  to  the  estate 
and  oonpled  with  an  interests  It  is  irrsTooable^  and  is  deemed  part  of 
the  mortgage  secnrity,  and  vests  in  any  person  who  beoomes»  by  aasigB- 
ment  or  otherwise,  entitled  to  the  money,  thus  secored  to  be  paid. 

OuoiKAL  Patbb  of  Notb  Sbourbd  bt  Mortoaob  may,  so  long  as  it  re- 
mains in  his  possession,  erase  or  otherwise  render  inoperative  any  assign- 
moit  or  other  writing  which  he  may  have  pot  npon  it.  Snoh  writing 
does  not  of  itself  conclnde  him  as  to  the  fBot  of  an  assignment,  nor  can 
he  be  deemed  to  have  parted  with  his  interest  in  the  note^  so  long  as  it 
lain  his posKflsion. 

Osionf  AL  Patbb  of  Notb  Sboubbd  bt  Mobtgaoi^  who  haa  not  parted  with 
his  possession  or  interest  in  it»  haa  power  to  collect  it  as  provided  in  the 
mortgage,  notwithstanding  a  writing,  in  form  an  asaigiiment^  may  iqp- 
pear  uponit. 

CkBUCAL  Error  nr  Writihg  di  Omb  Part  of  Copt  of  Dbbd  the  name  of 
James  lindley  instead  of  Wilson  Lindley,  the  tnie  name  of  the  grantor, 
does  not  vitin^  the  deed  for  the  purposes  of  evidence. 

Valitb  of  Prxmibbb  is  IjaiAXBBiAii^  when  homeatead  right  is  set  up  In  de- 
fense to  ejectment. 

Ubvbr  iLLnrora  Sntjouim,  Wifb  oah  Lobb  hbb  Hombbtbad  Rxoht  only  by 
a  release  ezeeated  as  the  act  directs.  Intheabsenceof  each  release,  the 
property  cannot  be  diBposed  o^  either  at  forced  or  voluntary  sale,  and  is 
inviolate  to  the  wife  in  spite  of  the  daima  of  creditors  or  husband. 

iLLoron  Statutb  Oasis  Hombbtbad  Bioht  upon  the  wife  and  her  children 
for  their  benefit^  and  they  can  be  deprived  of  it  only  in  the  manner  pro- 
vided by  the  act  itself. 

Iluxois  Statutb  dobs  hot  Rbquzrb  Wifb  ob  hbb  Husband  to  do  any 
act  to  secure  their  homestead  right.  They  are  both  passive,  while  the 
law  silently  but  effectually  protects  them. 

KzBMmoii  OF  Hombbtbad  oah  bb  Intbrposbd  in  Dbfbmsb  of  any  action 
— ^fc^»»C  to  deprive  husband  and  wife  of  their  homestead  right. 

80  Lbvo  AS  Pbbmisbs  abb  Oooupibd  as  Hombstbad,  a  deed  without  the 
release  of  husband  and  wife  can  have  no  eflRsct  to  deprive  them  of  the 
homestead,  and  the  homestead  right  can  be  set  up  as  deJMMS  in  any 
action  farmi^t  to  eject  them  from  the  premises. 

Thb  opinion  amtains  the  facts. 

(7.  H.  Moorcj  for  the  plaintiff  in  error. 
R.  E.  Williams,  for  the  defendant  in  error. 
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By  Coart,  Breebe,  J.  This  was  an  action  of  ejectment 
brought  in  the  McLean  circuit  court  for  the  recovery  of  the 
west  half  of  the  southeast  quarter  of  the  southeast  quarter  of 
section  29,  and  the  west  half  of  the  east  half  of  the  northeast 
q[uarter;  and  the  west  half  of  the  northeast  quarter,  of  section 
82,  in  township  23  north,  in  range  2  east,  all  lying  in  that 
county. 

On  not  guilty  pleaded,  the  jury  found  a  verdict  for  the  plain- 
tiff, in  due  form,  that  the  defendant  was  guilty  of  withholding 
the  possession  of  the  west  half  of  the  west  half  of  the  northeast 
quarter  of  section  32,  for  which  judgment  was  entered;  and  as 
to  the  residue,  not  guilty. 

A  motion  was  made  by  the  plaintiff  for  a  new  trial,  not  un- 
der the  statute,  which  was  overruled,  and  the  case  brought 
here  by  a  writ  of  error. 

Both  parties  assign  errors  on  the  record.  The  plaintiff  as- 
signs for  error:  1.  In  allowing  defendant  to  prove  that  he  was 
the  head  of  a  family,  and  lived  with  them  on  the  land;  2.  In 
allowing  defendant  to  claim  and  prove  his  homestead  rights 
against  plaintiff;  3.  In  allowing  defendant,  out  of  land  de* 
scribed,  his  homestead  of  the  value  of  one  thousand  dollars; 
4.  In  not  setting  aside  verdict,  and  npt  allowing  plaintiff  a 
new  trial. 

The  defendant  assigns  the  following:  1.  Admitting  a  copy 
of  trust  deed  to  be  read  to  the  jury;  2.  Admitting  the  note  to 
be  read  to  the  jury;  3.  Admitting  the  deed  from  Gridley  to 
Perry  to  be  read  to  the  jury;  4.  Admitting  evidence  of  the 
value  of  the  land;  6.  Refusing  to  let  defendant  prove  that  a 
part  of  the  land  was  not  his;  that  there  was  a  superior  out- 
standing title  to  the  same. 

Disposing  of  the  errors  assigned  by  the  defendant,  we  will 
proceed  to  consider  those  assigned  by  the  plaintiff,  as  upon 
them  the  controversy  for  the  most  part  hinges. 

As  to  the  defendant's  first  error  assigned,  we  see  no  force  in 
it.  The  witness,  A.  Gridley,  was  the  grantee  under  the  deed, 
and  therefore  the  custodian  of  it.  His  testimony  is  full  to 
the  point,  that  he  made  diligent  search  for  the  deed  in  the 
place  where  it  ought  to  have  been,  and  in  places  where  it  was 
probable  it  might  have  been,  in  good  faith,  with  a  view  to  find- 
ing it,  bringing  the  case  within  the  rule  established  in  Mariner 
V.  Saunders,  5  Gilm.  113;  Rankin  v.  CroWy  19  111.  626;  and  Dick* 
inson  v.  Breeden,  25  Id.  186.  As  to  the  supposed  alteration  of 
the  deed  by  changing  "  James  "  to  "  Wilson,"  it  must  be  re- 
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gardedy  as  a  copy  only  was  in  evidence,  as  an  error  of  the 
clerk  in  making  tiie  copy.  The  whole  deed  shows  that  Wilson 
Ldndley  was  the  granting  party:  Hibbard  y,  McKindleyy  28  Id. 
240. 

The  second  error  assigned  is  not  relied  on.  The  third  ques- 
tions the  validity  of  the  sale  by  Oridley  as  tmstee,  on  the 
ground  that  it  was  made  by  him  after  he  had  assigned  the 
note  to  other  parties. 

It  is  a  well-settled  principle  that  the  assignment  of  a  note 
secured  by  mortgage  carries  the  security  with  it  As  in  this 
case,  the  security  contained  a  power  to  the  mortgagee,  or  his 
assigns,  to  sell;  and  the  assignment  of  the  note  would  have 
transferred  this  power  also.  It  is  a  power  appendant  to  the 
estate,  and  coupled  with  an  interest.  It  is  irrevocable,  and  is 
deemed  part  of  the  mortgage  security,  and  vests  in  any  per- 
son who  becomes  by  assignment  or  otherwise  entitled  to  the 
money  thus  secured  to  be  paid:  4  Kent's  Com.  146.  This 
able  commentator  further  says,  if  the  power  be  given  to  the 
donee  and  his  assigns,  it  will  pass  by  assignment,  if  the  power 
be  annexed  to  an  interest  in  the  donee:  Id.  327;  Wilson  v. 
Troupy  2  Cow.  197;  Sargent  v.  Howe,  21  III.  148;  Vansant  v. 
AUmony  23  Id.  30,  and  cases  there  cited. 

It  follows  from  these  principles  that,  had  Gridley  actually 
assigned  the  note  to  another  {mrty,  this  power  to  sell  would 
have  passed  from  him,  and  consequently,  after  the  assign- 
ment, could  not  be  executed  by  him.  The  power  would  vest 
absolutely  in  his  assignee  to  be  executed  by  him.  But  is 
there  any  evidence  of  such  assignment?  It  is  true,  the  record 
shows  that  the  plaintiff  offered  the  note  executed  by  Lindley 
to  Gridley  in  evidence,  on  which  appears  this  writing:  *^Pay 
A.  Gridley  &  Co. — A.  Gridley'';  which  the  defendant  insists 
is  an  assignment  of  the  note  to  A.  Gridley  &  Co.  It  does  not 
appear  that  the  note  was  ever  delivered  to  A.  Gridley  &  Co.; 
and  if  not  delivered,  but  remained  in  the  possession  of  the 
original  payee,  he  could  erase  the  assignment  at  any  time, 
and  cannot  be  considered  as  having  jmrted  with  his  interest 
in  the  note.  The  whole  proceeding  shows  he  had  not,  in  fact, 
assigned  the  note,  or  parted  with  his  possession  or  property  in 
it  Not  having  done  so,  the  note  remained  his  property,  with 
the  power  to  collect  it,  as  provided  in  the  mortgage.  There 
has  been  no  assignment  of  the  note,  and  therefore,  none  of  the 
power  to  sell;  but  that  power  has  been  properly  executed  by 
the  mortgagee.   The  objeet  in  introducing  the  note  could  only 
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have  been  to  show  a  balance  doe  when  the  Bale  was  made,  and 
that  fonner  credits  had  been  properly  applied.  The  case  did 
not  call  for  the  prodaction  of  the  note,  and  it  was  not  necee- 
Barily  in  the  case.  Remaining  in  the  hands  and  possession  of 
the  payee  and  mortgagee,  whatever  writing  he  may  have  put 
apon  it  was  in  his  power  to  erase  or  otherwise  render  inoper- 
ative. It  did  not,  of  itself^  condnde  him  as  to  the  tact  of  an 
assignment. 

The  fourth  point  made  on  the  third  error  assigned  is  dis- 
posed of  by  the  considerations  we  have  already  stated,  that 
there  is  no  evidence  of  any  alteration  in  the  deed.  It  is  sim* 
ply  a  clerical  error,  in  writing  in  one  part  of  the  deed  the  name 
James  lindley  instead  of  Wilson  Lindley,  the  true  name  of 
the  grantor,  as  all  other  parts  of  the  deed  most  plainly  show. 
As  to  the  other  point,  the  deed  to  Perry  does  recite  an  ad- 
vertisement of  the  sale,  and  a  sale  in  conformity  to  the  adver- 
tisement, and  the  advertisement  was  proved  by  the  testimony  of 
the  printer. 

Upon  the  fourth  error  assigned,  it  is  contended  that  the 
value  of  the  land  was  not  in  controversy,  and  therefore  no 
proof  of  its  value  should  have  been  allowed.  That  the  prem- 
ises, though  made  up  of  several  distinct  tracts  of  land,  were 
but  one  entire  tract,  for  the  purposes  of  a  homestead,  and 
which  could  not  be  sold  or  mortgaged,  or  otherwise  convejred 
by  deed,  without  the  assent  of  the  wife,  expressed  in  the  mode 
prescribed  by  the  statute. 

The  consideration  of  this  point  involves  the  errors  assigned 
by  the  plaintiff.  The  real  controversy  is.  Were  the  premises  a 
homestead?  and  if  so,  did  the  purchaser  under  the  mortgage 
sale  acquire  a  right  to  eject  the  mortgagor  and  his  fiunily,  the 
mortgage  having  been  executed  subsequent  to  the  act  of  1857, 
and  the  wife  not  having  joined  in  the  deed,  and  released  the 
benefits  of  the  homestead  act,  in  the  mode  pointed  out  in  that 
act? 

Although  by  the  words  of  the  original  act  the  homestead  is 
protected  only  against  a  levy  and  forced  sale  under  the  process 
or  order  of  any  court  of  law  or  equity,  unless  it  has  been  duly 
released,  yet  when  we  consider  the  object  and  purposes  of  the 
amended  act,  we  can  have  no  doubt  the  intention  of  the  legis- 
lature was  so  to  protect  the  homestead  as  to  shield  it  from  the 
claims  of  creditors,  and  from  the  improvidence  of  the  husband, 
for  the  benefit  of  the  wife  and  children.  This  is  evident  firom 
the  amendment  of  1867,  which  requires  the  wife's  release  of 
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the  benefits  of  the  ftct,  wherein  it  is  emphatically  declared  that 
it  is  the  object  of  the  act  to  require,  in  all  cases,  her  signature 
and  acknowledgment  as  conditions  to  the  alienation  of  the 
homestead.  It  is  a  right  cabt  upon  her  for  her  benefit  and  that 
of  her  children,  of  which  she  and  they  cannot  be  deprived  in 
smy  other  way  than  that  prescribed  in  the  act  itself.  A  pro- 
ceeding by  ejectment,  to  be  followed  by  a  writ  of  possession,  ac- 
oomplishes  what  the  act  designs  shall  not  be  accomplished  by  a 
levy  and  forced  sale;  and  the  injury  to  her  is  equally  as  great, 
and  the  object  of  the  act  completely  defeated.  The  separate 
property  of  the  wife,  which  she  may  own  in  fee,  cannot  be 
taken  fix>m  her  without  her  free  consent,  to  be  manifested  as 
the  statute  directs;  nor  can  she  be  deprived  of  dower  in  her 
husband's  estate,  except  by  her  own  act.  No  judgment  or 
decree  of  a  courts  no  deed  to  which  she  is  not  a  willing  party, 
can  deprive  her  of  this  right;  and  this  right  of  homestead  is 
equally  inviolate,  in  spite  of  creditors  or  husband.  Nor  does 
the  law  require  her  or  her  husband  to  do  any  act  to  secure 
this  right  They  are  both  passive,  whilst  the  law  silently,  but 
effectually,  throws  around  them  its  protecting  shield.  It  fol- 
lows from  this,  that  in  any  action  seeking  to  deprive  them  of 
this  right,  the  right  can  be  interposed  in  defense.  So  long  as 
the  premises  are  occupied  as  a  homestead,  the  deed,  without 
the  release  of  the  husband,  and  wife  if  he  has  one,  can  have 
no  effect  to  deprive  them  of  the  homestead;  and  this  right  can 
be  set  up  in  any  action  brought  to  eject  them  from  premises  so 
circumstanced:  Patterson  v.  Kreig,  29  111.  518. 

It  was  then  competent  to  show,  in  this  action  of  ejectment, 
that  the  premises  were  the  homestead,  and  protected  by  the 
law;  and  that  they  exceeded  in  value  one  thousand  dollars, 
was  immaterial  in  this  kind  of  action.  In  this  case,  it  appears 
the  jury  found  a  tract  of  twenty  acres  not  parcel  of  the  home- 
stead, and  for  this  the  plaintiff  has  a  verdict  and  judgment, 
and  we  see  no  cause  to  disturb  either.  The  judgment  must  b^ 
affirmed. 

Judgment  affirmed.  ^ 

OcffT  ov  Loer  Dsro^  wnnr  AraoanBLB  nr  ETrosfcs:  See  BmrUm  v.  Mur- 
rabt,  72  Am.  Dea  259^  and  note  263;  OUoer  y.  PfrwnM,  75  Id.  657,  and  note 
661.  Copy  of  loat  deed  U  admissible,  when  it  appears  to  the  ooart  that  it  is 
•ither  lost,  or  not  in  the  power  of  the  party  seeking  to  introdnoe  the  copy*. 
Aaefer  t.  Quigg,  6i  HI.  894,  citing  the  principal  case. 

AMoanmrr  of  Nora  Bwoured  bt  MoaTOAos  oarriM  the  Movity  with  it: 
Pwf Kss T.  Sttrm,  76  Am.  Dee.  72,  endnote 76. 
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AasiQjmBJsrr  of  Mobtqaok  pi  neon  power  of  aale  oontained  therem:  NUm  v. 
Ran^ord^  61  Am.  Dec.  05,  and  note  100.  Aarignment  of  note  laoiired  \ff 
mortgage,  containing  power  of  sale,  carries  the  mortgage  with  it^  and  yesti 
the  power  of  sale  in  tiie  assignee:  Ctuhnumy.  Stone,  69 HL  619;  Strothar  t. 
Late,  54  Id.  416;  Jl£errm  v.  Lewis,  90  Id.  508.  The  power  thereby  passes  from 
the  mortgagee,  and  cannot  be  executed  by  him:  HanUUon  t.  Lubvkee,  51  U. 
419;  and  snoh  assignee  is  the  only  one  who  can  legally  execute  the  power  of 
■ale:  Harmon  ▼.  Lamed,  58  Id.  167;  Btuh  y.  Sherman,  80  Id.  165.  But  a  mere 
stranger  to  the  title  cannot:  Wameeke  y.  Lembca,  71  Id.  95,  all  dting  the 
principal  case. 

PowiB  OF  Sali  OoMTAniSD  Df  MoBTOAOi  is  a  power  ooapled  with  an  in« 
terest:  Bergenr.  BenneU,  2  Am.  Deo.  281,  and  note 291;  Wilmny.  Tn^p,  14 
Id.  458. 

Pateb  of  Note  mat,  so  Lomo  as  It  Remains  in  his  Hands,  erase  or  other- 
wiae  render  inoperatiye  any  writing  which  he  may  have  placed  upon  it.  If 
such  writing  consists  of  an  assignment,  he  cannot,  nnder  such  circamstance^ 
be  deemed  to  have  parted  with  his  interest  in  it,  nor  will  sach  indorsement 
conclude  him:  Richards  v.  Darst,  61  lU.  141,  citing  the  principal  case. 

WiFB  CAN  Losx  HSR  HoMKSTKAB  RiOHT  only  by  release  signed  by  her,  or 
by  abandonment:  Hoskina  v.  LUd^/ield,  anie,  p.  216,  and  note;  Retffem  v.  Red- 
/em,  38  IlL  611.  This  is  the  metiiod  provided  by  statute,  and  the  only  way 
in  which  she  can  Icse  such  right:  AUen  v.  Hawiey,  66  Id.  169;  Wing  v.  Cropper, 
85  Id.  264.  So  a  judgment  lien  cannot  be  eniEoroed  against  the  homestead 
only  in  the  mode  provided  by  statute:  Bume  v.  OoeaeU,  43  Id.  299,  all  citing 
the  principal  case. 

HoMSSTKAB  IS  NOT  SuBjsoT  TO  FoBOBD  Salk:  See  HdMu  V.  LUd^/UU, 
ante,  p.  215,  and  note. 

Valux  of  Pbbmqis  is  Immatxbial  in  AcnoN  of  EjsOTMBfT  when  home- 
stead exemption  is  set  up  in  defense:  l%[»mtOH  v.  Bcyden,  31  HL  211;  JToii- 
well  V.  McDonald,  59  Id.  298;  Siegem  v.  HoUmgmoorth,  74  Id.  210,  all  citing 
the  principal  case. 

SxTTiNo  UP  HoMnrxAD  AS  Dxixmn  to  AonoN  of  Bjvotmiht  defeats 
the  claim  to  recover  the  possession:  Ckmnor  v.  NiehoU,  31  HL  153;  citing  the 
principal  case. 

Homestkad  Law  Ezxmfts  It  from  Saul — The  debtor  is  not  required  to 
perform  any  act,  discharge  any  duty,  or  even  manifest  any  intention  to  avail 
himself  of  its  benefits:  HubbeU  v.  Camady,  58  HI.  427,  citing  the  principal  case. 

Husband  has  No  Right  to  Afvbot  Wifb's  Homxbixad  except  in  the  man- 
ner provided  by  statute;  namely,  express  release,  abandonment^  purchase  or 
improvement^  or  non-payment  of  taxes  or  assessments:  HMeU  v.  Camidy,  58 
HI.  428,  citing  the  principal 
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[n  Illinois,  S90l1 
bxiNoa  SrATon  Rklatdto  to  Exboution  Saub  does  not  anthorin  the 
sheriff  to  divide  entire  paroeb  of  real  or  personal  property,  for  the  pur- 
pose of  sale,  so  as  to  make  it  oppressive  or  injurious  to  the  parties;  he 
eaa  only  divide  the  property  when  it  is  susceptible  of  division  without 
injury,  and  must  so  sell  it  as  to  satisfy  the  judgment  and  costs,  produoe 
the  IsiqiSBt  prios^  and  the  least  injury  to  the  debtor. 
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RiBUunoH  Saul  — Ukdib  Ilunoib  SfATor^  wbfla  artioies  ol  property  or 
tncto  of  land  are  sereia],  the  nle  Bhoald  be  levenl,  and  when  different 
tracts  of  land  have  become  one,  by  extending  a  bailding  over  all,  they 
low  their  aeveral  character^  and  ehoold  be  o£Eered  for  eale  as  one  trael^ 
and  at  one  bidding. 

DnrxaioN  ov  PBOPSBrr  loa  Pubposb  ov  Bzioution  Sali,  when  moh  pzo^ 
erfy  is  not  snaceptible  of  division  without  injury  to  the  debtor,  is  saob 
abuse  of  the  process  of  the  court  as  requires  tiie  sale  to  be  set  aside. 

Au.  Courts  Possxss  Powib  oyzb  thub  Own  pKOCsaa.  Such  power  is  a 
spedee  of  equitable  jurisdiction  that  is  inherent  alike  in  courts  ol  law 
and  equity. 

OouKT  ov  Law  will  kot  Hesitatk,  as  bxfwxin  PuBOiuaiB  and  the  origi- 
nal parties  to  the  8uit»  to  set  aside  an  execution  sale  on  account  of  fraud 
or  irregularity. 

Whbrb  Pubchaskb  at  Execution  Sals  la  Attobnnt  ov  Rioord  and  bene- 
ficial plaintiff  in  the  case,  he  must  be  held  liable  for  all  irregularities  in 
the  sale. 

Motion  to  set  aside  an  execation  sale.  The  ojdxiion  states 
the  facts. 

C  H.  Moare^  for  the  plaintifb  in  error. 
B.  C.  Cooky  for  the  defendant  in  error. 

By  Court,  Walker,  J.  The  execution  under  which  the  sale 
was  made,  was  levied  upcm  seven  town  lots,  which  were 
separately  offered  and  Bold  to  plaintiff  in  execution.  The 
evidence  discloses  the  fact  that  on  three  of  them,  lying  con- 
tiguous to  each  other,  a  large  three-story  machine-shop  had 
been  erected,  one  hundred  and  sixty  feet  in  length.  In  this 
building,  at  the  time  of  the  sale,  there  was  in  use  a  large 
quantity  of  machinery  employed  in  the  various  departments 
of  the  manufacture  of  reapers,  which  was  driven  by  an  engine 
situated  at  one  end  of  the  building.  Another  building,  two 
stories  high,  was  situated  on  two  other  lots.  This  latter  build- 
ing was  used  as  a  shop,  and  for  storing  machines.  A  third 
building  is  on  two  other  lots,  but  is  not  disconnected  at  the 
line  between  them.  The  purchase  under  the  execution  was 
made  by  the  plaintiff's  attorney  of  record,  on  separate  bids  on 
each  lot,  amounting,  in  the  aggregate,  to  the  sum  of  $1,425, 
whilst  the  evidence  strongly  tends  to  show  that  the  property 
was  worth  near  thirty  thousand  dollars. 

The  pordiaser  was  the  president  of  the  bank,  who  owned  all 
of  the  stock,  and  who  paid  nothing  on  the  purchase.  Is  such 
a  sale  warranted  under  an  execution?  May  property  un- 
divided,  worth  thirty  thousand  dollars,  be  sold  in  such  portions 
as  to  render  it  worth  but  two  thousand?    The  tenth  section  ol 

Am.  Dml  VOk  LXXXm— lA 
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act  regulating  sales  on  executions  at  law  provides,  that  ^  when 
any  propertyi  real  or  personal,  shall  be  taken  in  exeentionf  if 
saoh  property  be  susceptible  of  division,  it  shall  be  sold  in 
such  quantities  as  may  be  necessary  to  satisfy  such  eacecution 
and  costs."  Was  this  property  susceptible  of  a  division  in  the 
mode  adopted  by  the  oflScer  conducting  this  sale?  It  mani- 
festly was  not,  without  great  prejudice  to  the  owner*  This 
statutory  provision  was  not  designed  to  authorise  the  sheriff 
to  divide  entire  parcels  of  real  or  personal  property,  in  such  a 
mode  as  to  become  oppressive  or  injurious  to  the  parties.  It 
was  to  require  him  to  so  divide  the  property  as  to  satisfy  the 
judgment  and  costs,  and  at  the  same  time  produce  the  largest 
price.  And  he  is  only  authorized  to  do  so  when  the  property 
is  susceptible  of  division  without  injury. 

Many  articles  of  personal  property  are  not  capable  of  divis- 
ion wiUiout  its  total  destruction  for  the  use  for  which  it  was 
designed,  yet  the  material  separated,  as  such,  would  be  amply 
sufficient  to  pay  the  debt  and  costs.  In  the  adoption  of  such 
a  mode,  injury  might  result  to  an  extent  many  fold  greater 
than  the  debt.  Such  a  course  would  produce  one  of  the  ixyu- 
ries  designed  to  be  prevented  by  this  enactment 

It  is  the  manifest  duty  of  the  officer  to  so  sell  the  poroperty 
as  to  produce  the  largest  price  and  the  least  injury  to  the 
debtor.  If  that  can  be  done  by  a  division,  such  a  course 
should  be  adopted;  but  if  the  sale  of  the  entire  property  would 
produce  that  result,  it  should  not  be  divided.  When  Uie  arti- 
cles of  property,  or  the  tracts  of  land,  are  several,  then  the 
sale  should  be  several.  But  when  different  tracts  of  land 
have  become  one,  by  extending  a  building  over  portions  of  all, 
they,  by  the  use  to  which  they  have  been  aj^ropriated,  lose 
their  former  several  character.  The  buildings  in  this  case, 
extending  over  several  lots,  for  the  purpose  of  eqoyment  by 
the  owner,  became  entire,  and  virtually  obliterated  the  lines 
separating  them.  The  three  lots  occupied  by  the  large  ma- 
chine-shop were  not  capable  of  division  without  great  injury 
and  loss  to  the  owner.  They  could  only  have  been  offered  as 
one  tract  and  at  one  bidding.  And  so  of  the  other  lots  upon 
which  buildings  were  situated.  The  sale  of  the  property  in 
the  mode  adopted  was  an  abuse  of  the  process  of  the  courti 
and  required  the  sale  to  be  set  aside. 

The  power  over  its  own  process  is  possessed  by  all  courts. 
Such  power  is  a  species  of  equitable  jurisdiction  that  is  in- 
herent in  courts  of  law  as  well  as  those  of  equity.    This  court 
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has  fepeatedlj  held,  as  between  the  purchaBer  and  the  origi- 
nal partiea  to  the  suit,  that  a  court  of  law  will  not  hesitate  to 
exercise  the  power  of  setting  aside  a  sale  on  aoooont  of  fraud 
or  irregularity.  In  this  case,  the  purchase  was  made  by  the 
attorney  of  record,  and  who  was  the  beneficial  plaintiff  in  the 
case.  And  he  must  be  held  liable  for  all  irregularities  in 
lliesale. 

The  judgment  of  the  court  below  is  affirmed. 

Jodsment  affirmed. 


fiowia  or  OouxT  ofna  its  Own  FmooBmt  See  Loomk  t.  Lami,  79 
SiBei  02Sb  and  aote  027;  IToteii  t.  JSMm^  76  U.  746^  and  note  74& 

BxBOonosi  Baub  m  Mian:  See  NetbUt  t.  Dallam^  88  Am.  Deo.  fM^ 
Bedorw.  Harit,41ld.  680^  and  notes  to  fhate  cmm;  G^rMMt9>T.  iSltofar,  OS  Id. 
174.    flnoh  nle^  if  ungohae,  may  bo  aet  aside  on  motion:  NetbUt  t.  DaUmm^ 

OsnoBB  IT  guuuTimr  SIalb  mnr  so  Sell  as  to  prodnoe  the  highest 
|rioe:  AofcT.  Morffom.  47  Am.  Deo.  S29;  WHmmY.  TwUty,  14 Id.  600. 

Wnjjn^  nr  Eisoutmis  Salb  renders  it  Toid:  TrkMR  t.  Twrmr^  63  Am* 
Deo.  00;  and  sooh  sale  may  bo  set  aside  on  motion:  Matiim  t.  Bli^t  Hebrt, 
90Id.82& 

FoBOBASsa  AT  FsAUiNJLXST  KisuuTius  81al%  with  notioe^  is  ohargeablo 
withfraad:  jnarrT.  Mii^24Am.  Deo.  890.  As  to  ifmohase  by  attorn^  at 
sMh  sals^  see  Sll^«  iJdrs  T.  2fUiR»  18  Id.  2ia 

Tarn  rmacaAL  oasi  d  gitid  in  Mkoer  v.  ^iMqr,  68  DL  74^  to  the  poini 
tiiatk  as  between  a  pordiaser  at  eseontioa  sale  and  the  original  parties  to  th» 
sui^  a  oonrt  will  not  hesitate  to  set  aside  the  sala^  if  it  was  impregnated  with 
fraad;  bat  aa  against  innooent  seoond  purchaser^  this  will  not  be  done.  It 
is  dted  in  Ntimm  v.  Brtmmmilmrg,  81  Ind.  190,  to  the  point  that  a  Toid  or 
wdable  ezeoatian  sale  oaanot  be  set  aside  against  an  innooent  yendee  of  the 
original  pnnrhaser,  in  the  absenee  of  notioe  of  sooh  Tendee  of  the  irregularity 
rf  the  sale.  It  is  again  oited  in  Ba^  y.  BoMf^  77  HI  603^  to  the  point  that 
when  property  is  s^  at  execntion  sale,  the  offioer  must  sell  in  snob  mode  ae 
win  pcodaoe  the  most  money,  and  woric  the  least  injury  to  the  debtor.  An 
mtin  tnot  shoald  be  sold  in  separate  paroeb  only  when  it  will  not  pradoee 
injaiy. 


Walbbidge  v.  Dat. 

isi  iLUKoit,  sra] 

TrnM  OP  Hans  hot  Afpbctbd  by  PoanoLOSuxa  Salb.  — Administrator,  by 
ukmg  a  mortgage  on  land  of  his  intestate,  admits  some  kind  of  title 
in  the  mortgagor;  bat  if  saeh  admimirtn.tor  afterwards  sells  the  mort* 
gagor^s  title  to  satisfy  the  mortgage,  he  does  not  thereby  merge  the  Isgal 
or  eqaitable  title  of  the  heirs  in  that  of  the  mortgagor. 

ADMrtisTRATOB  BA8  Ko  PowKB  TO  ADMxr  AWAT  TiTLS  or  BjBBM  of  his  intss* 
tate.  A  foredosore  of  a  mortgage^  aad  sale  of  the  pi^perty  nnder 
•seovtMO,  will  not  have  that  eflbolL 
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CkTiAT  BHnoB  n  Bolb  isr  ^bbbdi^b  Saia  ci  had  to  Mtidy  a  morl^agai 

AmnriRBATOB  OAmror  Anvor  Titu  of  Hubb  to  real  attftte^  d—emded  to 
thorn  from  the  inteotate,  exoept  by  nla  aathorised  by  ordor  of  oooit. 

Ems  Hold  Trrui  to  LAia>  tbom  Iktiviatb  in  their  own  ri^t^  and 
■abjaot  only  to  the  debts  of  their  ancestor  in  the  mods  proridad  by  law^ 
aad  not  sabjeet  to  any  other  control  of  the  adnuniatntor. 

AmonBnuxoB  di  Bona  Noor  n  hot  Ebioppsd  from  porchaaing  a  title  from 
the  heirs  of  his  intestate  by  the  former  administrator  haTing  fotooloaad 
a  mortgage  and  prooorad  a  sale  of  the  premises  to  pay  a  debt 

Abt  MiBBXPiuESEzrrATXOirs  ab  to  Chakaotkb  of  Title  aold  by  the  origfaial 
administrator,  can  only  haim  him  indiyidiially»  aad  does  not  oparata 
against  his  saooessor. 

TasM  OF  Irtbsatb  Dnonna  Debboilt  to  Hbui^  and  doaanot  vaat  bk  Hm 
adminiatrator  aa  trastaa. 

If  O&astob  at  Shibiit'b  Sali  Fbbpktbatis  Fraud  npon  the  pnrphaasff 
as  to  the  title  sold,  this  does  not  entitle  a  sabseqnent  grantee  from  muk 
pgrohaaer  to  reooYer  the  porchaae-money  from  the  first  grantor. 

PHaOHAfliBa  FBOM  Gbantei  at  EzBOunoN  Salk  must  satisfy  themsehrsa  of 
the  Talidity  of  the  titie,  and  require  oorenants  of  their  grantor,  or  riak 
the  title  nnder  a  quitclaim  deed.  If  their  grantor  waa  guilty  of  ficand^ 
tbair  remedy  is  against  him;  or  if  thaj  took  a  ooYanaaty  thay  mnat  look 
to  n  xor  reoofory • 

Thb  opinion  stateg  the  facto. 

Botbrookj  for  the  plaintiff  in  error. 

EUredge  and  ChumamrOy  for  the  defendants  in  error. 


By  Court,  Walkbb,  J.  It  appears  from  the  evidence  in  thfa 
leoord  that  Keys,  in  his  lifetime^  was  the  owner  of  the  lot  in 
oontrovergy.  That  upon  his  death,  Howe  became  the  admin- 
istrator of  his  estate,  and  as  such,  took  a  mortgage  from 
Spanlding,  npon  this  lot,  to  seeoie  a  debt  payable  to  him  as 
administrator,  for  the  sum  of  $680.  That  after  its  matmity, 
be  foredoeed  the  mortgage  by  scire  fadasj  and  the  properly 
was  sold  to  Williams,  who  afterwards  assigned  his  certificate 
of  purchase  to  Crosier,  to  whom  the  sheriff  afterwards  conveyed 
the  lot  Defendants  in  error  became  the  purchasers  of  Cro* 
sier  some  time  in  the  year  1840.  Howe  departed  this  life,  and 
plaintiff  in  error,  who  having  previonsly  intermarried  with 
Keys's  widow,  became  administrator  be  bowie  non  of  Eeys's 
estate. 

He  also  purchased  the  lot  of  the  heirs  of  Keys.  He  and  his 
wife  afterwards  Bcld  it  to  Willis,  who  instituted  an  action  of 
Cjjectment  against  defendants  in  error,  and  recovered  the  prop- 
erty. Afterwards,  Willis  and  defendants  in  error  sold  the 
property  to  the  railroad  company  for  sixteen  hundred  dollars. 
On  these  facts,  the  court  below  decreed  that  plaintiff  in  error 
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pay  to  defendants  in  error  the  sum  of  $704.75,  and  ooets  of  the 
foit,  and  awarded  execution  to  enforce  its  payment. 

There  is  no  pretense  that  plaintiff  in  error  was  either  di- 
rectly or  remotely  connected  with  title  derived  from  Spaulding, 
by  the  foreclosure  of  his  mortgage  to  Howe,  the  administrator 
of  the  estate  of  Keys.  But  it  is  supposed  that  the  court  below 
acted  upon  the  supposition  that  plaintiff  in  error,  as  adminis- 
trator de  bonis  nouj  was  estopped  ^m  acquiring  title  to  the 
premises,  and  that  by  doing  so  he  perpetrated  a  firaud  upon 
defendants  in  error,  which  renders  him  liable  to  make  com- 
pensation to  them.  Even  if  this  was  true  of  the  title  of  which 
the  intestate  was  the  owner,  it  could  not  apply  to  an  outstand- 
ing title,  which  has  been  sold  in  the  collection  of  a  debt. 
\7hen  Howe,  as  administrator  of  the  estate,  took  the  mortgage, 
he  certainly  admitted  that  Spaulding  had  some  kind  of  title 
to  the  premises.  But  he  had  no  power  to  admit  away  the  title 
held  by  Eeys's  heirs.  Nor  could  the  foreclosure  of  the  mort- 
gage, or  the  sale  of  che  property  under  execution,  have  that 
effect.  When  this  sale  was  made,  it  was  not  proposed  to  sell 
the  title  of  the  heirs,  but  it  was  Spaulding's  title.  That  sale 
oould  by  no  conceivable  rule  of  law  merge  their  title,  legally 
or  equitably,  into  Spaulding's.  It  was  a  sheriff's  sale,  and 
the  rule  of  caveat  emptor  applies. 

The  administrator  could  not  affect  the  title  of  the  heirs  to 
their  real  estate,  descended  to  them  from  the  intestate,  except 
by  a  sale  authorized  and  licensed  by  an  order  of  court  They 
hold  their  title  in  their  own  right,  and  only  subject  to  the  pay- 
ment of  the  debts  of  their  ancestor,  in  the  mode  prescribed  by 
the  law,  and  not  subject  to  any  other  control  of  the  adminis- 
trator. 

We  are  at  a  loss  to  perceive  how  the  administrator  d» 
bonis  nan  can  be  estopped  from  purchasing  a  title  from  the 
heirs  of  his  intestate,  by  the  former  administrator  having  fore- 
closed a  mortgage,  and  procuring  the  premises  to  be  sold  to 
pay  a  debt  His  predecessor  made  no  warranty  of  the  title, 
and  if  he  had,  it  would  have  been  personal,  and  could  not  af» 
feet  his  successor.  Nor  does  it  appear  that  Howe  made  any 
misrepresentations  as  to  the  character  of  the  title  sold  by  the 
sheriff;  but  had  he  done  so,  it  could  only  have  harmed  him 
individually,  and  would  not  have  operated  against  his  succes- 
sor. The  title  of  the  intestate  does  not  vest  in  the  adminia* 
Irator  as  a  trustee,  but  it  descends  directly  to  the  heirs. 

It  is  not  pretended  that  plaintiff  in  error  did  any  fraudulent 
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act  to  mlfllead  defendants  in  enor,  when  they  pnrchased  at 
the  sheriff's  sale.  Nor  does  the  record  contain  any  evidence 
that  Howe  ever  sold  the  premises  for  the  payment  of  debts  of 
the  estate.  It  only  appears  that  Howe  was  authorized  to 
make  snch  a  sale  by  a  decree  of  court  Under  such  a  state  of 
Ceu^ts,  we  can  perceive  nothing  to  prevent  the  heirs  from  sell* 
^g«  or  plaintiff  in  error  from  purchasing,  their  title.  Defend* 
ants  in  error  have  not  shown  that  they  had  any  interest  in 
Keys's  title  to  this  lot  They  only  show  their  connection  with 
Spaulding's  title.  So  &r  as  defendants  in  error  are  ooncemed, 
they  are  wholly  disconnected  with,  and  are  strangers  to,  the 
title  held  by  Keys's  heirs. 

But  even  if  Howe  was  guilty  of  any  fi*aud,  it  was  upon  Wil- 
liams, the  purchaser  at  the  sheriff's  sale.  But*if  ttiat  were 
established,  we  are  at  a  loss  to  perceive  how  the  right  to  re- 
cover the  purchase-money  received  by  Walbridge  could  inure 
to  the  benefit  of  defendants  in  error.  When  they  purchased, 
it  was  for  them  to  satisfy  themselves  of  the  validity  of  the 
title,  and  require  covenants  of  the  grantor,  or  to  risk  the  title 
under  a  quitclaim  deed.  If  their  grantor  perpetrated  a  fraud 
upon  them,  their  remedy  is  against  him.  Or  if  they  took  a 
covenant  in  the  conveyance,  they  must  look  to  it  for  their  right 
of  recovery. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
iremanded. 

Decree  reversed. 


Mazu  Oavsat  Bicnoa  d  Bulb  at  shflriff'sy  adxniiiiitntor^^  and  otber 
judicial  alee:  BM  y.  Matm,  61  Am.  Deo.  661;  L^nch  t.  Anfer,  Id.  736; 
SackeUY.  Tt/Mng,  67  Id.  669;  Farmers  etc  Bank  r.  MagHn,  61  Id.  860;  Owen  v. 
SfaUer,  62  Id.  746;  IToMer  y.  Hawortk,  68  Id.  287;  MoQMin  y.  Marh$,  76 
id.  121,  and  notes  to  the  aboye  casee. 

Tixui  TO  Bbal  Bbtaxb  ov  Ahomob,  on  his  death,  yests  immediately  in 
his  heirs,  and  oan  only  be  diyested  by  yolnntary  aet  or  a  Judgment  of  oonrt: 
Root  y.  MeForrki,  76  Am.  Deo.  49,  and  note  61;  Amdeff  y.  Bofar,  66  Id.  196^ 
and  note  140;  or  for  the  payment  of  debts:  8mUk  y.  JTcObimeU  68  Id.  840| 
BedoeU  y.  adomr,  68  Id.  237,  and  note  266. 

ADMunsnuTOB  di  Bonis  Non  is  boond  by  the  aets  oi  his  predeoassorx 
JohuUm  y.  LewU,  33  Am.  Deo.  74.  Bat  any  remedy  for  los%  as  regards  the 
disposition  oi  the  estate,  is  agsinst  the  latter:  Hagthorp  y.  Noakf  26  Id.  694| 
and  as  to  the  power  of  administrators  tk  bom»  non,  see  citation  in  note  687. 

RmxDT  lOB  PuBOBAflXR  AT  ADKiKXBTaATOR's  Bsles  f OT  frswdnlmit  rspve- 
sentations  made:  See  Able  y.  ChMuUer,  62  Am.  Deo.  618. 

RioBTB  or  PuBOHABBB  AT  Shebitt's  Salb,  nndor  jndgment  agvnst  a 
frandnlent  grantor:  8eoU  y.  Fmreeil,  89  Am.  Deo.  463.  Estate  of  deoedeni 
deaoends  directly  to  his  heirs:  FUt  y.  Ncrvel,  68  Id.  128,  and  note  133. 
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Th^  •lona  ota  briqg  mit  to  lemofo  a  doad  or  etummlmiiM  vpon  tii*  titl^ 
bj  pwmnlng  the  proper  stops:  Phdpt  v.  J^uMimter,  89  HL  40S.  Bat  th*  ad* 
niaiitestor  osBiiot  byMitun  relioratiiA  tiiloof  say  bnidsiiy  and  if  ho  ool], 
bo  nut  ssQ  it  as  ho  fiado  its  Xo  ifofM  y.  ^nMy.  70  Id.  408|  Rifcmr.  Dmt 
«^  88  U.  144  SMk  T.  iXrvwR^  101  Id.  400^  an  ettnig  tho  irtMipol  oaM 


Hopps  t;.  Pboplb. 

(Illuiiron,  I8ft.j 

Li  Qapikal  Oitfi  wkuui  iHSAunT  d  Skt  up  ab  Dsmnn^  aocasad  muf 
fpw  ia  oridoaoo  bis  naif onn  good  ohairactor  as  a  aiaa  aad  a  oitiaaa. 

KramcB  OF  PaavionB  Good  Cha&aotjeb  ov  Aooubid  is  adaaaible  ia  all 
crimiaal  prosecatioBSi  inolnding  capital  cases. 

hm  OmERAL  Ruui  nr  Oapital  Oisb,  evideaoe  that  tfair^  yean  before  the 
OMnmissioa  of  the  crime  ohacgedy  def eadaat  was  engaged  ia  smnggling, 
is  iaadmissible;  bat  where  iasanity  is  set  np  in  defease^  aad  the  cookiess 
aad  anoopoera  of  the  prisoner  at  the  time  he  did  the  act  is  made  a  promi- 
aeat  f eatare  ia  the  case,  aad  iaf ereaoes  are  soaght  to  be  drawn  therefrom, 
fsTOfable  to  soeh  plea»  saoh  erideaoe  is  admiwrible  to  rebat  saoh  iaf er- 


Iv  Qbdkb  to  Makb  IirBAViTr  Good  Dkixnbb  to  tho  crime  charged,  it  must 
appear  from  the  eridenoe  that  at  the  time  of  oommitting  the  act  the  pris- 
oaer  was  not  of  sooad  miad,  bat  affected  with  insaaity,  aad  saoh  affeo- 
tioD  was  the  efficient  caose  of  the  aot^  and  that  ho  woald  aot  have  doae 
it  bat  for  soch  affection. 

btBAifiTT,  TO  OoNSTiTUTa  GooD  DiviKHB  TO  Obdo,  most  bo  of  saoh  a  de- 
gree as  to  create  an  uncontrollable  impaUeto  do  the  aot  charged,  by  oTor- 
ridiag  the  reason  and  judgment,  aad  obliterating  the  sense  of  right  aad 
wroag  as  to  the  aot  committed,  aad  depriviag  the  aooased  d  the  power 
of  choosiag  bstweea  theoL 

RaasoHASLB  Doubt  as  to  Saivitt  of  the  aooosed  demaads  Ids  acquittal 
of  the  crime  charged. 

WinBX  IssAiriTT  la  Skt  up  in  l>KnDfBB  to  morder,  the  burdea  of  proof  is 
aot  on  the  accused  to  make  out  his  defense,  bat  the  prosecutioa  must 
prove  the  sanity  of  the  accused  beyond  a  reasonable  doubt  ia  order  te 
oonTict.    Walker,  J.,  diaseatiag. 

iNDicmsNT  for  murder.  The  aooased  oonfeeeed  the  killing, 
but  set  up  insanity  as  a  defense.  The  facts  appear  from  the 
opinion. 

MeCcma$  and  Dexter^  for  the  pbdntifPin  error. 

McAUiiUrj  lor  the  defendants  in  error. 

• 

By  Court,  Bbbbsb,  J.  The  plaintiff  in  error  was  oonvioted, 
in  the  Cook  drcoit  court,  on  an  indictment  for  the  murder  of 
his  wife.  He  brings  the  record  here,  complaining  of  several 
errors  all^;ed  to  have  been  committed  to  his  prejudice,  the 
most  important  of  which  we  propose  to  notice. 
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He  compIainSy  first,  that  the  circuit  court  would  not  permit 
him  to  give  evidence  of  his  uniform  good  character  as  a  man 
and  a  citizen. 

It  waa^  at  one  time,  a  disputed  question  whether  such  evi- 
dence could  be  given  in  a  case  where,  as  in  this,  the  homicide 
is  not  denied.  Some  of  the  books  say  such  evidence,  if  offered, 
ought  to  be  restricted  to  the  trait  of  character  in  issue,  or  in 
other  words,  should  bear  some  analogy  to  the  nature  of  the 
charge:  8  Greenl.  Ev.,  sec.  25. 

To  the  same  effect  is  2  Russell  on  Crimes,  784;  but  yet,  he 
says,  the  good  character  of  an  accused  party  is  an  ingredient 
which  should  always  be  submitted  to  the  consideration  of  the 
jury,  along  with  the  other  facts  of  Qie  case:  Id.  785. 

In  a  case  where  the  defense  is  insanity,  we  cannot  have  a 
doubt  that  evidence  of  uniform  good  character  as  a  man  and 
a  citizen  is  proper  for  the  jury  to  consider;  whether  a  person 
whose  character  has  been  uniformly  good  has,  in  a  sane  mo- 
ment, committed  the  crime  charged.  It  is  undoubtedly  true, 
a  sane  man,  whose  previous  character  has  been  unexceptional 
ble,  may  commit  an  atrocious  homicide,  no  doubt  may  exist 
of  the  fact;  yet  under  his  plea  of  insanity,  should  he  not  be 
entitled  to  all  the  benefit  which  may  be  derived  firom  the  fact 
of  uniform  good  character,  as  tending,  slightly  it  may  be,  to 
the  conclusion  that  he  could  not  have  been  sane  at  the  time 
the  deed  was  done?  Generally,  a  person  of  good  character  does 
not,  of  a  sudden,  fall  from  a  high  position  to  the  commissicm 
of  outrageous  crimes;  should  he  do  so,  would  it  be  an  unnatu- 
ral or  forced  inference  that  he  may  have  been  affected  with 
insanity  at  the  time?  But  be  this  as  it  may,  it  seems  to  be 
now  settled  that  such  evidence  in  capital  cases  is  admissible. 
In  the  case  of  Commonwealth  v.  Hardy,  2  Mass.  817,  which 
was  a  capital  case,  Parsons,  C.  J.,  said  a  prisoner  ought  to  be 
permitted  to  give  in  evidence  his  general  character  in  all 
cases.  Sewell  and  Parker,  JJ.,  said  they  were  not  prepared  to 
admit  that  testimony  of  general  character  should  be  admitted 
in  behalf  of  the  defendant,  in  all  criminal  prosecutions;  but 
they  were  clearly  of  opinion  that  it  might  be  admitted  in  capital 
cases  in  fieivor  of  life.  The  same  rule  was  stated  in  the  case 
of  Commonwealth  v.  Webster ,  5  Gush.  825  [52  Am.  Dec.  711]. 
The  court  there  say  it  is  the  privilege  of  the  accused  to  put  his 
character  in  issue  or  not. 

In  2  Bennett  and  Hoard's  Leading  Cases,  159,  and  notes, 
the  cases  are  collected  and  commented  on  in  which  this  rul» 
is  recognized. 


April,  1863.]  Hopps  v,  Peoplb.  238 

# 

In  the  case  of  People  v.  Vanej  12  Wend.  78,  the  court  held 

that  evidence  of  the  good  character  of  the  defendant  on  the 

trial  of  an  indictment  is  always  admissible,  though  it  cannot 

avail  when  the  evidence  against  him  is  positive  and  unim- 

peached;  but  when  the  evidence  is  circumstantial,  or  comes 

firom  a  suspected  or  impeached  witness,  proof  of  good  charao- 

iar  is  important 

We  think,  at  least,  in  view  of  the  defense  relied  on,  the  evi- 
dence of  the  prisoner's  uniform  correct  bearing  as  a  man  and 
a  citizen  should  have  been  made  known  to  the  jury.  A  good 
character  is  a  most  precious  possession,  and  it  ought  to  be 
pennitted,  in  favor  of  life,  at  least,  to  go  to  the  jury. 

The  plaintifiF  in  error  also  complains  that  the  prosecution 
was  permitted  to  prove  that  about  thirty  years  before  the 
commission  of  the  crime  charged,  he  had  been  engaged  in  a 
violation  of  the  revenue  laws  of  the  country,  by  a  career  of 
smuggling  goods  and  property  to  and  from  Canada.  The 
prisoner  insists  it  was  not  competent  to  prove  this  offense 
against  him;  that  all  the  facts  proper  to  be  proved  should  be 
strictly  relevant  to  the  particular  charge,  and  have  no  reference 
to  any  of  his  conduct  not  connected  with  the  charge. 

Tbis  is  undoubtedly  true  as  a  general  principle,  but  we  think 
such  proof  was  warranted  in  this  view.  The  defense  being  in- 
sanity,  the  coolness  and  unconcern  of  the  prisoner  at  the  time 
he  did  the  fatal  act  was  made  a  prominent  feature  in  the  case, 
and  inferences  were  sought  to  be  drawn  from  it  favorable  to 
the  plea. 

Is  it  possible,  ask  his  counsel,  that  a  man  who  could  show 
so  much  coolness,  self-possession,  and  apathy,  at  the  moment 
and  after  the  fatal  deed,  could  be  otherwise  than  insane?  To 
this  the  people  reply,  the  prisoner  had  spent  years  of  his  early 
life  in  a  perilous  calling,  demanding  at  all  times  great  cool- 
ness and  hardihood,  and  therein  had  educated  his  nerves  to 
withstand  any  shock;  in  such  a  school  he  learned  the  deport- 
ment exhibited  by  him  on  the  fatal  occasion.  To  account  for 
this  coolnese  and  unconcern,  the  testimony  of  Beardsley  and 
Phelps  was  properly  received,  it  being  in  the  nature  of  rebut- 
ting evidence  on  the  point  made. 

But  these  are  small  points  compared  to  those  we  must  con- 
sider. 

The  prisoner  complains  that  the  court  did  not  lay  down  .to 
the  jury,  correctly,  the  law  of  his  case.  That  he  was  prejudiced 
bf  the  charge  of  the  court  not  coming  up,  as  he  alleges  it 
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■hoald  have  done,  to  the  trae  principles  inTolyed  hi  it,  by 
which  guilt  was  established  in  a  case  where  guilt  could  not 
exist,  and  for  which  his  life  must  be  fiirfioited,  if  this  court  has 
no  oorrectiTe  power. 

The  homicide  stands  confessed.  It  has  never  been  denied 
by  the  prisoner;  on  the  contrary,  he  declared  on  its  commissioo, 
that  it  had  been  long  contemplated  and  was  right;  that  his 
wife  was  unchaste.  After  his  arrest,  he  justified  the  deed,  and 
has,  throughout,  exhibited  total  indifference  and  unconcern. 

His  counsel  say  for  him,  he  was  not  of  sound  mind  when 
the  deed  was  done,  and  the  court  trying  the  cause  gave  to  the 
jury,  at  great  length,  its  views  of  the  nature  of  the  defense, 
and  prescribed  the  rule  which  should  govern  them  in  the  de- 
cision of  the  case. 

We  do  not  propose  to  examine  in  detail  the  several  instruc- 
tions given  by  the  court  for  the  prosecution,  or  those  refused 
when  asked  by  the  defense.  We  are  not  fully  convinced  what 
the  rule,  or  tests,  should  be  in  such  cases.  The  results  of 
scientific  investigation  on  this  intricate  subject  are  so  imperfect 
as  to  render  it  very  difficult  to  establish  any  general  rule,  by 
which  judicial  proceedings  of  a  criminal  nature  should  be 
goyemed,  when  the  defense  of  insanity  is  interposed.  Writers 
on  the  subject  treat  of  several  different  kinds  of  insanity,  and 
of  different  degrees  of  the  several  kinds,  and  among  them  there 
is  considerable  diversity  of  opinion  on  the  same  point.  They 
furnish,  as  yet,  no  true  and  safe  guide  for  courts  and  juries, 
but  it  is  hoped  as  science  advances,  a  rule  will  be  eliminated, 
which,  while  it  shall  throw  around  these  poor  unfortunates  a 
FulUcient  shield,  shall,  at  the  same  time,  place  no  great  interest 
of  community  in  jeopardy. 

It  is  now  generally  conceded  that  insanity  is  a  disease  of 
the  brain,  of  that  mass  of  matter  through  and  by  which  that 
mysterious  power,  the  mind,  acts.  There,  the  mind  is  supposed 
to  be  enthroned,  acting  through  separate  and  distinct  organs. 
These  organs  may  become  diseased,  one  or  more,  or  all,  and  in 
the  degree,  or  to  the  extent  of  such  disease,  is  insanity  meas- 
ured. A  disease  of  all  the  organs  causes  total  insanity,  while 
of  one  or  more,  partial  insanity  only.  There  is,  it  seems,  a 
general  intellectual  mania,  and  a  partial  intellectual  mania, 
and  a  moral  mania,  which  is  also  divided  into  general  and 
partial.  It  is  claimed  for  the  prisoner,  that  the  species  of  in- 
sanity with  which  he  is  afflicted  is  of  the  partial  intellectual 
order  denominated  monomania;  that  is  to  say,  a  mania  on 
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one  Bubjecty  and  that  Bubjecty  the  infidelity  of  his  wife,  in  which 
his  lielief,  without  the  least  ground  to  base  it  upon,  was  00 
fixed  OB  to  Ijeoome  a  deep^eeated  delusion  amounting  to  mania. 
In  the  simplest  form  of  this  species  of  mania,  the  understand- 
ing appears  to  be  tderablj  sound  on  all  subjects  but  those 
connected  with  the  hallucination:  Raj's  Medical  Juriq>ru- 
dence,  164. 

Premising  these,  it  is  truly  said  it  has  been  found  difficult 
to  establish  any  general  rule  under  which  all  these  varieties  of 
insanity  may  be  safely  included  and  controUed,  when  such  a 
defense  is  made. 

The  rule  preyailing  in  the  times  of  Lord  CokCy  Hale,  and  other 
luminaries  of  the  law,  in  its  not  most  enlightened  days,  waS| 
that  to  exempt  from  punishment,  the  party  charged  must  be 
totally  deprived  of  his  understanding  and  memory.  As  science 
advanced,  and  closer  investigations  were  had  upon  this  sub- 
ject, it  was  held,  if  the  accused  had  so  far  lost  the  use  of  his 
understanding  as  not  to  know  right  firom  wrong,  he  was  not 
responsible,  and  this  rule  has  been  so  fiEu*  modified  as  to  be 
applied  to  the  precise  act  for  which  the  prisoner  may  be  in- 
dicted. 

This  rule  seems  to  have  been  adhered  to  by  the  English 
courts,  and  by  some  of  the  courts  of  this  coun^,  with  occa- 
sional departures  only,  as  in  HadfieUP$  Com,  27  How.  Si  Tr. 
1281,  and  other  cases  commented  upon  in  notes  to  1  Lead.  Crim. 
Cas.  93  [2d  ed.  107].  Li  Hadfidd^B  Com,  27  How.  St.  Tr. 
1281,  tried  before  Lord  Kenyon  in  1800,  it  was  held,  if  the  ac- 
cused was  laboring  under  a  sincere  and  firm  delusion.that  it 
was  his  duty  to  do  the  act  charged,  and  it  was  done  under  the 
infiuence  of  such  delusion,  he  was  not  responsible.  Yet  in 
BdUnghawfs  Casej  tried  before  Sir  James  Mansfield  in  1812, 
dted  in  5  Car.  A  P.  169,  note  6,  the  old  rule  of  Lord  Hale's 
time  was  announced  and  enforced,  and  an  undoubted  lunatic 
condemned  to  the  gallows. 

We  do  not  propose  to  go  into  an  examination  of  the  various 
decisions,  English  and  American,  on  this  subject,  it  being  suffi* 
cient  to  say  thai  no  certain,  uniform,  and  definite  rule  can  be 
gathered  fix>m  them.  In  the  midst  of  this  uncertainty,  with 
the  best  refiection  and  examination  we  have  been  able  to  give 
t<>  this  very  important  and  most  interesting  question,  we  have 
come  to  the  concluBion  that  a  safe  and  reasonable  test,  in  all 
such  cases,  would  be,  that  whenever  it  should  appear  firom  the 
that  at  the  time  of  doing  the  act  charged  the  pris^ 
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•ner  was  not  of  sound  mind,  but  affected  with  insanity,  and 
such  affection  was  the  efficient  cause  of  the  act,  and  that  he 
would  not  have  done  the  act  but  for  that  affection,  he  ought  to 
be  acquitted.  But  this  unsoundness  of  mind,  or  affection  of  in- 
sanity, must  be  of  such  a  degree  as  to  create  an  uncontrollable 
impulse  to  do  the  act  charged,  by  overriding  the  reason  and 
judgment,  and  obliterating  the  sense  of  right  and  wrong  as  to 
the  particular  act  done,  and  depriving  the  accused  of  the 
power  of  choosing  between  them.  If  it  be  shown  the  act  was 
the  consequence  of  an  insane  delusion,  and  caused  by  it,  and 
by  nothing  else,  jiistice  and  humanity  alike  demand  an  ac- 
quittal. Our  statute  was  designed  to  ameliorate  the  rigor  of 
the  old  rule  of  the  common  law,  in  declaring  that  a  person 
^'affected  with  insanity  "  shall  not  be  considered  a  fit  subject 
of  punishment,  for  an  act  done  which,  under  other  circum* 
stances  or  disposition  of  mind,  would  be  criminal.  The  rule 
we  have  endeavored  to  prescribe  seems  to  fulfill  this  demand 
of  the  statute. 

Another  question  remains  as  to  the  proof  necessary  in  such 
cases,  and  the  duty  of  the  jury  thereupon. 

In  this  case,  the  court  instructed  the  jury  if  the  act  was 
proved  to  their  satisfaction,  by  the  weight  and  preponderance 
of  evidence,  to  have  been  one  of  insanity  only,  the  prisoner  was 
entitled  to  an  acquittal,  though  the  defense  should  not  be 
proved  beyond  all  reasonable  doubt. 

This  instruction  greatly  modifies  the  old  rule;  but  it  does 
not,  in  our  judgment,  announce  the  true  principle  in  criminal 
cases.  In  every  criminal  proceeding  before  a  jury,  without 
any  exception,  if  a  reasonable  doubt  is  entertained  of  the  guilt 
of  the  accused,  the  jury  are  bound  to  acquit  Now  what  is 
essential  to  the  commission  of  a  crime?  Our  statute  declares, 
to  constitute  crime  there  shall  be  a  union  or  joint  operation 
of  act  and  intention,  or  criminal  negligence.  The  overt  act  is 
one  ingredient,  the  intention  another,  and  their  union  is  indis- 
pensable to  constitute  guilt.  Intention  is  proved  by  the  cir- 
cumstances connected  with  the  perpetration  of  the  offense,  and 
the  sound  mind  and  discretion  of  the  person  accused.  The 
killing  alone,  under  the  most  aggravated  circumstances,  will 
not  suffice,  if  sound  mind  and  discretion  be  wanting.  Sound 
mind  is  presumed  if  the  accused  is  neither  an  idiot,  lunatic, 
^^  nor  affected  with  insanity."  If  he  be  affected  with  insani^, 
then  sound  mind  is  wanting,  and  crime  is  not  established. 
Sound  mind,  or  sanity,  then,  is  an  ingredient  in  crime,  quite 
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as  essential  as  the  oTert  act  Who  will  deny^if  there  be  area- 
tenable  doubt  as  to  the  overt  act,  that  the  jury  are  bound  to 
acquit?  Equally  imperative  must  be  the  rule,  if  a  reasonable 
doubt  be  entertained  as  to  the  sanity  of  the  prisoner.  Sanity 
is  guilt,  insanity  is  innocence;  therefore  a  reasonable  doubt  of 
the  sanity  of  tiie  accused,  on  the  long  and  well-recognized 
principles  of  the  common  law,  must  acquit.  Suppose  the 
question  was  one  of  identity,  would  not  a  reasonable,  well- 
founded  doubt  on  the  point  acquit  the  prisoner?  Suppose  an 
alibi  was  sought  to  be  proved,  and  proof  sufficient  was  offered 
to  create  a  reasonable  doubt  whether  the  accused  was  at  the 
place,  and  at  the  time,  when  and  where  the  offense  was  alleged 
to  have  been  committed,  is  not  the  prisoner  entitled  to  the 
benefit  of  the  doubt?  So  if  the  defense  be  that  a  homicide  was 
justifiable  or  excusable,  is  not  the  principle  well  settled,  a 
reasonable  doubt  will  acquit?  The  rule  is  founded  in  human 
nature,  as  well  as  in  the  demands  of  justice  and  public  policy. 
Innocence  is  the  presumption;  guilt  being  alleged,  the  state 
making  the  charge  is  bound  to  prove  it;  the  state  is  bound  to 
produce  evidence  sufficient  to  convince  the  mind  of  the  guilt 
of  the  party.  If  a  reasonable  doubt  is  raised,  then  the  mind 
is  not  convinced,  and  being  in  that  unsettled  state,  whatever 
the  probabilities  may  be,  a  jury  cannot  convict.  It  is  entirely 
impossible  for  them  to  say  the  accused  is  guilty,  when  they 
entertain  a  reasonable  doubt  of  his  guilt. 

It  is  urged  by  the  prosecution  that  the  burden  of  proof  is  on 
the  accused  to  make  out  his  defense;  that  sanity  being  the 
normal  condition,  insanity  must  be  established  by  preponder- 
ating evidence. 

We  do  not  understand  the  burden  of  proof  is  shifted  on  the 
defendant.  Eveiy  man  charged  with  crime  is  entitled  to 
claim  the  benefit  of  all  the  provisions  of  the  law.  In  every 
case  of  murder,  the  first  inquiiy  is:  Has  the  homicide  been 
committed?  did  the  prisoner  do  the  deed?  did  he  intend  to 
do  it?  was  he  of  sound  mind,  and  not  affected  with  insanity 
when  the  act  was  done?  and  was  the  act  done  with  malice 
aforethought,  express  or  implied?  These  are,  all  of  them, 
affirmative  facts,  and  must  be  proved  by  the  prosecution.  The 
state  avers  their  existence, — they  are  all  essential  to  consti- 
tute the  crime,  and  the  state  must  prove  them, — the  burden 
of  proof  is  on  the  state.  But  it  is  said,  the  state  is  relieved  of 
die  burden  by  proving  the  prisoner  did  the  act,  the  law  imjd^* 
big  that  he  intended  to  do  it,  and  that  the  presumption  i% 
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erery  man  is  of  Bound  mind.  Tbeee  are  but  presmnptionSi 
and  when  they  are  rebutted  by  proof  of  abeenoe  of  criminal 
intention,  by  reason  of  nnBOondness  of  mind,  or  a  reasonable 
doubt  is  raised  on  the  point,  that  doubt  must  avail  the  pnth 
oner.  Can  it  be  properly  said  in  criminal  cases  the  burden  of 
proof  ever  shifts,  so  long  as  the  defendant  bases  his  defense  on 
the  denial  of  any  essential  allegation  in  the  indictment?  We 
think  not.  The  prosecution  is  bound,  on  every  principle  of 
correct  pleading  and  of  justice,  to  maintain  their  allegation; 
and  it  is  not  in  their  power  to  shift  the  burden  on  to  the  de- 
fendant: Commonwealth  v.  JfcJCte,  1  Gray,  61  [61  Am.  Dec. 
410].  The  presumption  of  innocence  is  as  strong  as  the  pie- 
sumption  of  sanity.  The  burden  of  proof  must  therefore 
always  remain  with  the  prosecution  to  prove  guilt  beyond  a 
reasonable  doubt,  — a  serious  and  substantial  doubt,  not  the 
mere  possibility  of  a  doubt. 

The  rule  here  announced  differs  from  that  laid  down  in 
Fistier  v.  PeopUj  23  111.  293.  In  that  case,  we  said,  sanity  being 
the  normal  condition,  it  must  be  shown  by  sufficient  proof  that 
from  some  cause  it  has  ceased  to  be  the  condition  of  the  ac- 
cused. The  opinion  in  that  case  was  prepared  under  peculiar 
circumstances  not  admitting  of  much  deliberation,  and  this 
point  was  not  pressed  upon  the  attention  of  the  court,  or 
argued  at  length.  Further  reflection  has  satisfied  us  it  was 
too  broadly  laid  down,  and  that  justice  and  humanity  demand 
the  jury  should  be  satisfied,  beyond  a  reasonable,  well-founded 
doubt,  of  the  sanity  of  the  accused.  The  human  mind  revolts 
at  the  idea  of  executing  a  person  whose  guilt  is  not  proved,  a 
well-founded  doubt  of  his  sanity  being  entertained  by  the  jury. 

In  these  views,  we  are  supported  by  the  cases  of  State  v. 
Marlevj  2  Ala.  43  [36  Am.  Dec.  898];  People  v.  McCann^  16 
N.  Y.  68  [69  Am.  Dec.  642];  Polk  v.  Statej  19  Ind.  170.  Other 
cases  may,  no  doubt,  be  found  to  the  same  purport.  Be  the 
eases  few  or  many,  the  principle  is,  nevertheless,  correct 

The  judgment  of  the  circuit  court  is  reversed,  the  cause  re> 
manded,  and  a  venire  de  novo  awarded. 

Caton,  C.  J.,  delivered  a  concurring  oinnion. 

Walker,  J.,  delivered  a  partially  dissenting  opinion. 

Judgment  reversed. 


Bvmuioi  OF  QooD  OBABAUna  is  »^«»<— nj^  in  crimmal 
r^ley  T.  <8tol0b  76  Am.  Dae.  02;  JkifrmT.  8laU,TZlL4S2i  DhImt.AM^ 
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71  Id.  870^  aad  aotei  to  tliMe  mms;  Jt^mr.  P^opte^UVLOl,  dtaig  th« 
pineipal  ease^ 

.  PAsncvLAB  Aon  or  MaooinKJCT  and  crimM  oomiiiitted  by  aoenied,  bat 
not  oouioetod  with  the  omo,  are  generally  faadmiawble  to  profe  bad  ehaiao- 
t«:  DiyrMT.  State,  73  Am.  Deo.  422. 

jMBAmr  Mirarr  bb  ov  What  Diobb  to  oonatitate  good  defense  to  crime: 
See  McAUkierr.  State,  82  Am.  Deo.  ISO;  CmmamoeaJUhr.  Rogen,  41  Id.  458^ 
and  note  463;  /Vvonoji  t.  Peopie,  47  Id.  210,  and  note  237.  Where  the  party 
aeeoeed  retama  the  power  to  chooee  between  right  and  wrong  as  to  the  act 
eommitted,  he  oannot  eeoape  responsibility  for  such  act  under  a  plea  of  insan* 
i^:  Z>iNm  T.  Ptople,  109  IlL  643;  Wrighi  ▼.  Pmfpie,  4  Neb.  400;  Hawe  v. 
PiBtpie,  11  Id.  539;  8.  C,  38  Am.  Rep.  377.  Bnt  each  defense  is  good  when 
defendant  did  not  know  the  difference  between  right  and  wrong  when  the  act 
was  eommitted:  Amertem  Bible  Scde^  r.  Price,  115  HL  638,  all  dting  the 
principal  caae. 

Ir  THBRB  IS  RJUSOHABLB  DovBT  in  the  minds  of  the  jnzy  as  to  the  sanity 
of  the  party  charged  with  crime,  they  mnstloqnit:  State  t.  MaHer,  36  Am. 
Deo.  898;  StaUr.  BartkU,  80  Id.  154»  and  notee  to  these  esses;  StaUy,  Nbxm, 
82  Kan.  205;  State  t.  Klhger,  43  Mo.  132;  Chcm  t.  Peopfe,  40  HL  358;  Stale 
T.  Sinmder,  1 1  W.  Va.  823;  PoUwd  ▼.  State,  53  Miss.  424^  all  dting  the  piin- 
e^al  case. 

BuuxBr  OF  Peoot  n  oar  Pbombctjtiow  to  show  sanity  when  aocnsed  sets 
up  insanity  as  a  defense:  People  ▼.  MeOaum,  69  Am.  Deo.  642,  and  note  650; 
note  to  State  t.  Markr,  36  Id.  410.  The  following  anthorities  cite  with  ap- 
proval the  principal  case:  Cfmtnin^my.  State,  56  Miss.  276;  State  v.  Cfra^^ord, 
11  Kan.  45;  Kingr.  State,  9Tex.  App.  554;  Peopley.  Carbvtt,  17Mich.  23;  a  C, 
7  Am.  Law  Beg.,  N.  &,  561;  see  sIm  Stale  ▼.  Payne,  86  K.  0.  609;  O'Cbafiea 
T.  People,  41  Am.  Rep.  379. 

BuKDKi  or  Proof  jb  oh  Aocvsed  to  establish  his  inssnity  beyond  a  rea- 
sonable doubt,  when  snch  insanity  is  set  up  as  defense  to  the  crime  chsrged: 
People  V.  McCa$m,  69  Am.  Dea  642,  and  note  650;  State  ▼.  KUnger,  43  Ma 
132;  State  y.  FelUr,  32  lowa^  53;  BcewelTe  Caae,  20  Oratt  875,  all  maintain- 
ing this  doctrine,  and  citing  with  disapproval  the  principal  case.  The  late 
anthorities  are  almost  uniform  in  holding  this  to  be  the  true  role:  MemUola 
v.  State,  18  Tex.  App.  462;  Bally.  OommonweaUh,  81  Ky.  662;  State  ▼.  Paulk, 
18  8.  C.  514;  Aa<e  t:  Z)e  i^aikx,  44  Am.  Rep.  426;  Boewell  r.  State,  35  Id.  20, 
and  note  32;  State  v.  Bedemeier,  36  Id.  462;  Baodgahipo  ▼.  Camnumwealtlh  IiL 
795;  PeopU  r.Meeeenmith,  61  CeS.  246;  State  v.Martkt,SOrun.lAwl^ 
State  T.  Murray,  11  Or.  413. 

In  the  subsequent  case  of  Chaae  ▼.  People,  40  HL  358,  the  court  say  as  fol- 
lows of  the  principal  case:  "We  wish  to  be  understood  as  saying,  as  in  that 
ease,  that  the  burden  of  proof  is  on  the  prosecution  to  prove  guilt  beyond 
reasonable  doubt,  whatever  the  defense  may  be.  ...  .  We  do  not  desire  to 
be  understood  as  holding  the  prosecution  to  the  proof  of  sanity  in  any  case; 
bnt  we  do  hold,  where  evidence  of  insanity  has  been  introduced  by  the  ac- 
eaeed,  and  a  reasonable  doubt  of  his  sanity  is  thereby  created,  the  accused 
cannot  be  oonvioted  of  the  crime  charged.  We  deemed  it  necessary  to  say 
this  mnch  in  explanation  of  the  ruling  iu  the  case  of  Hopps,  as  some  expres- 
sions used  therein  may  have  a  tendency  to  mislead.*' 

Tbb  rmiHGiFAL  CASS  18  BX-&BPOBTXD  and  fully  annotated  in  Lawson  on 
Insanity  as  Defense  to  Crime,  444.  See  slso  his  valnable  article  en  this  sub- 
ject in  7  Grim.  Law  Msg.  431  and  567. 
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Thk  peikcipal  oass  IB  BXFBBitBD  TO  M  authority  M  to  when  evidenoe  ti 
good  character  is  admissible  in  Oamer  ▼.  Oordon,  41  Ind.  103.  The  aoonaad 
is  allowed  to  give  evidence  of  his  general  good  character,  bat  not  of  partioii« 
liT  transactions  in  which  he  may  have  been  oonoemed;  Htndkmem  t.  Peop^ 
101  HL  574,  also  citing  the  principal 


GooDBioH  V.  Beynolds,  Wildbb,  &  Co. 

[n  ILLIIVOIS,  490.1 

Fuu  HUR  AjfBWDt  All  It  Pbovkssbs  to  Answir.  If  it  poiporto  U 
answer  the  whole  declaration,  and  answers  bnt  a  part»  it  is  bad  on  de- 
mnrrer. 

WmnuB  IN  AflsUMParr  with  Sfboial  Couvt  on  a  promissoiy  note,  and  the 
common  counts,  pleas  are  interposed  to  the  whole  declaration,  bat  an- 
swer only  the  special  ooont,  they  are  objectionable  on  demurrer,  and  the 
fact  that  plainti£P  admitted,  after  the  pleas  were  filed,  that  the  note  was 
the  sole  oaase  of  action,  does  not  core  the  defect. 

Railroad  Ck>iiPANT  has  AmrHOBirr  to  Takb  aitd  Kbootxati  a  pramir 
sory  note  in  the  ordinary  course  of  its  basiness.  It  may  therefore  take 
such  note  in  payment  of  capital  stock  sabscribed  in  it. 

Railboad  Stock  Subsceiptions  abb  Patablb  bt  Calls  made  periodically 
by  the  company,  tmd  a  sabscriber  may  aroid  these  calls  by  giving  a  note 
for  the  gross  amount  of  the  caUs  in  a  certain  time. 

Railboad  CoMPAinr  oahbot,  as  Branch  ov  its  Bubzubbb^  deal  in  notes 
and  biUs  of  exchange^  but  can  only  make  soch  paper  sabsarvient  to  the 
great  design. 

Lboalitt  ov  Qboaiiikation  ov  Railboad  CoxPAirT  cannot  be  attacked 
collaterally  as  in  a  suit  by  the  assignee  on  the  company's  note. 

AflSioNMBNT  ov  NoTB  OF  Railboad  Ookpant  by  its  president  is  jMtma/idi 
the  act  of  the  company,  and  if  denied,  it  must  be  by  plea  verified  by 
affidavit. 

Wherb  Stock  nr  Railboad  Compant  is  Subscbibbd,  it  mast  be  paid  for, 
notwithstanding  any  false  representations  made  at  the  time  of  the  exe- 
cution of  the  note  in  payment  for  the  stock. 

Wbxbm  It  is  Souqbt  to  Avoid  Patmrnt  op  Notb  on  the  ground  of  false 
representations  made  at  the  time  of  its  executions,  the  plea  must  allege 
that  those  who  made  such  representations  were  anthoriaed  to  make 
them,  or  that  they  knew  them  to  be  false  when  made. 

Plba  Allbgdig  Fraud  Musrr  also  Statb  in  what  the  fraud  consists. 

Ik  Suit  bt  Assiovbb  of  Notb,  where  the  declaration  avers  that  the  note 
was  assigned  before  due,  and  defendant  avers  want  ci  consideration  for 
the  note,  to  avail  himself  ci  this  defense,  he  must  also  aver  that  the 
note  was  assigned  after  it  became  due. 

WvxBM  Pabtt  Subsobibbs  fob  Stock  in  Railboad  CkxMPANT  and  gives 
Ids  note  for  payment  of  the  stock,  the  company  need  not  make  a  demand 
for  the  amount  of  stock  thus  subscribed.  It  is  the  du^  of  the  maker 
to  pay  the  note  and  demand  certificates  of  stock. 

Bbbbrvation  in  Notb  that  Intbbbst  thbbbon  shall  bb  Patablb  Sbmi- 
ANNUALLY,  is  not  usurious.    The  whole  interest  may  be  reserved  in  ad- 


DsTBOT  IN  Qboanisation  OF  Railboad  Compant  may  be  legaliied  by  U^pe- 
latiflB.    Approving  Orami  Tnmk  RaUwa^  Oo.  v.  Cook,  29  BL  287. 
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Assumpsit.    The  opinion  states  the  facts. 

StrnwdeTj  for  the  appellant. 
Webster  J  for  the  appellees. 

By  Court,  Breese,  J.  It  is  a  rule  in  pleading  universally 
recognized,  that  a  plea  must  answer  all  that  it  professes  to 
answer.  If  it  purports  to  answer  the  whole  declaration,  and 
answers  but  a  part,  it  is  obnoxious  to  a  demurrer.  That  is  the 
case  with  all  the  special  pleas  in  this  record.  The  action  was 
assumpeity  with  a  special  count  on  a  promissory  note,  and  the 
common  counts.  The  pleas  are  to  the  whole  declaration,  whilst 
they  answer  only  the  special  count:  1  Ch.  PI.  555;  Snyder  ▼. 
Gaither,  3  Scam.  92. 

The  fact  that  the  plaintiffs  admitted,  after  the  pleas  were 
filed,  that  the  note  was  the  sole  cause  of  action,  cannot  dis- 
pense with  the  rule  of  correct  pleading. 

But  the  pleas  are  substantially  defective  in  other  particulars. 

The  first  special  plea  questions  the  right  of  the  railroad  com- 
pany to  take  a  promissory  note  in  payment  of  capital  stock 
subscribed  in  it.  In  the  case  of  Frye  v.  TiLcker^  24  111.  180, 
which  was  an  action  on  a  note  executed  to  the  Peoria  and 
Oquawka  Railroad  Company,  and  assigned  by  indorsement  of 
the  secretary  of  the  company,  this  court  said  that  a  railroad 
company  have  an  inherent  authority  to  take  and  negotiate  a 
promissory  note  in  the  ordinary  course  of  their  business.  By 
the  general  railroad  law,  stock  subscriptions  are  payable  by 
calls  made,  periodically,  by  the  company  on  the  subscribers. 
Should  a  subscriber  wish  to  avoid  these  calls  by  giving  a  note 
for  the  gross  amount  of  the  calls  in  a  certain  time,  we  see  no 
reason  why  he  should  not  be  so  indulged.  It  is  a  matter  of 
contract  with  the  company,  and  they  may  know  in  what  man- 
ner they  can  make  the  note  available  in  the  prosecution  of  the 
work  as  so  much  money.  They  cannot,  as  a  brancli  of  their 
business,  deal  in  notes  and  bills  of  exchange,  but  can  make 
such  paper  subservient  to  the  great  design.  It  is  an  indul- 
gence to  a  subscriber  thus  to  extend  the  time  of  payment  to 
bim,  of  which  he  should  not,  however  much  other  paying  sub- 
scribers might,  complain.  The  charter  of  the  Illinois  River 
Railroad  Company  required  each  subscriber  to  pay  ten  per 
cent  at  the  time  of  his  subscription.  In  a  suit  brought  on  a 
Bubscription  to  its  stock,  the  defendant  set  up  as  a  defense  the 
(act  that  the  company  had  not  requii'ed  the  paymeitt  of  this 
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ten  per  cent.  This  court  said  the  defendants  cannot  be  al- 
lowed to  take  advantage  of  the  indulgence  extended  to  theoi 
when  they  made  their  subscriptions,  for  the  purpose  of  repu- 
diating them.  This  indulgence  is  a  most  ungracious  defenaa^ 
which  should  not  be  allowed,  unless  it  is  strictly  required  bj 
some  inflexible  rule  of  law:  lUiywis  River  R.  R.  Co.  v.  Zimmer, 
20  III.  657.  With  much  greater  force  can  these  views  be  urge& 
In  this  case,  where  the  plaintiff  sues  as  assignee,  claiming  tiM 
note  by  assignment,  and  which  the  plea  admits  was  given  for 
the  stock  subscribed. 

The  second,  third,  fourth,  and  fifth  special  pleas  attack  thi 
organization  of  the  company,  and  call  in  question  its  legality. 
We  have  said,  in  the  case  of  Rice  v.  Rock  Island  and  AlUm 
R,  R,  Co.j  21  111.  95,  that  a  party  cannot  be  i)ermitted,  in  thb 
collateral  way,  to  question  the  organization  of  the  company, 
and  this  in  an  action  brought  directly  by  the  company.  A 
bona  fide  assignee  should  be  in  as  good  a  position. 

The  sixth  special  plea  questions  the  power  of  the  president 
of  the  company  to  assign  the  note.  In  the  case  of  Frye  v. 
Tucker^  24  111.  180,  this  court  held  that  the  assignment  was 
prima  f 04^  the  act  of  the  company,  by  their  authorized  officer, 
and  if  it  was  not  their  act,  it  should  have  been  denied  by  affi- 
davit: Mclntire  v.  Preston^  5  Gilm.  60  [48  Am.  Dec.  321J. 
There  is  no  plea,  verified  by  affidavit,  putting  this  assignment 
in  issue. 

The  eighth  and  ninth  pleas  aver  that  the  note  was  given  for 
certain  shares  of  stock  in  the  railroad  company,  which  were  sub- 
scribed for  at  a  time  long  anterior  to  the  execution  of  the  notep 
and  which  was  in  payment  for  the  stock.  The  stock  being  sub- 
scribed, it  must  be  paid  for,  notwithstanding  any  false  repre- 
sentations made  at  the  time  of  the  execution  of  the  note. 
Besides,  the  pleas  do  not  allege  that  those  who  made  the  false 
representations  were  authorized  by  the  company  to  make 
their,  or  that  they  knew  they  were  false  when  made:  White  v. 
WatUna,  23  111.  482. 

The  fraud  and  circumvention  by  which  the  defendant  was 
induced  to  give  the  note,  are  not  stated  in  the  ninth  plea,  and 
it  is  defective  on  that  account.  The  plea  should  state  dis- 
tinctly in  what  the  fraud  and  circumvention  consisted;  and 
the  same  objection  lies  to  the  tenth  plea.  The  eleventh  plea 
avers  a  want  of  consideration  for  the  note.  This  suit  being 
brought  by  an  assignee  of  the  note,  to  avail  of  this  defense,  the 
plea  shduld  aver  that  the  note  was  assigned  after  it  became 
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due.  There  is  no  such  averment,  and  consequently  the  as- 
signee cannot  be  affected  by  it.  It  is  no  defense  as  to  him,  for 
the  declaration  shows  that  the  note  was  assigned  before  due. 

The  defense,  under  the  twelfth  plea,  of  nul  tiel  corporation 
was  withdrawn,  as  appears  by  the  record,  and  also  the  plea 
of  the  general  issue. 

The  thirteenth  plea  avers  that  the  directors  of  the  company 
never  demanded  of  the  defendant  the  amount  of  stock  he 
subscribed.  We  are  not  aware  of  any  obligation  resting  upon 
the  company  to  make  such  demand.  It  was  the  defendant's 
duty  to  pay  the  note,  which  being  done,  he  could  demand  cer- 
tificates of  stock. 

The  remaining  plea  sets  up  usury  in  this,  that  the  interest 
was  made  payable  semiannually.  It  has  long  been  settled, 
such  reservation  is  not  usurious:  McGill  v.  Ware,  4  Scam.  21. 
The  whole  interest  may  be  lawfully  reserved  in  advance:  Jl/an- 
hattan  Co,  v.  Osgood,  15  Johns.  162;  New  York  Fire  Ins  Co,  v. 
Ely,  2  Cow.  678  [13  Am.  Dec.  100]. 

As  to  all  the  pleas  questioning  the  legality  of  the  organiza- 
tion of  the  company,  reference  is  made  to  the  case  of  Grand 
IVtmJb  Railway  Co.  v.  Cook,  29  111.  237,  as  decisive  of  these. 
Seeing  no  error  in  the  record,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Tula  Which  doxs  not  CoNSTrruTB  Defense  to  the  extent  to  which  it 
fwrfeiag  to  go,  i«  bad  on  demurrer:  }Vlttick  v.  Traun^  62  Am.  Dec.  778,  and 
note  786;  Ekkok  v.  CoateSj  20  Id.  632,  and  note  634;  People  ▼.  McCormark, 
68  IlL  230;  Dkkenon  v.  Hendryx^  88  Id.  G8,  both  citing  the  principal  case. 

RuLBOAD  COVPANT  HAT  Takk  Notk  in  payment  of  stock  subscriptions: 
Bluat  ▼.  Walker,  78  Am.  Dec.  709,  and  note  719.  Golden  v.  Knox,  31  111.  499, 
and  Foy  ▼.  Blackttone,  Id.  641,  are  decided  on  the  authority  of  the  principal 
OMe,  in  aa  &r  aa  the  above  proposition  was  involved. 

FowKB  OF  Corporation  to  Deal  in  Notes  and  bills  of  exchange:  Sea 
OommerekU  Bank  tie,  ▼.  Newport  M/g.  Co.,  35  Am.  Dec.  171,  and  note  174| 
Ohh  L.  /.  df  T,  Co,  ▼.  MerehanU*  eU,  Co.,  53  Id.  742. 

LiOALnT  07  Organization  of  Railroad  Com? ant  cannot  be  collaterally 
ftfefeacked:  WigJU  v.  Shelby  R.  R.  Co.,  63  Am.  Dec.  522;  Penobscot  R.  R.  Co.  ▼. 
WkUe,  66  Id.  257;  Meeker  v.  CJtkago  CcuA  Steel  Co.,  S4  111.  278;  McCarthy  ▼. 
LamBehe,  89  Id.  274,  all  citing  the  principal  case. 

Falsb  Refrbsentations,  Made  at  Time  Stock  is  Scbscribed,  does  not 
rander  aabecription  invalid:  WigJd  v.  Shdby  R.  R.  Co.,  63  Am.  Dec.  522,  and 
DOte  626;  Penobacoi  R.  R.  Co.  v.  WhUe,  GG  LI  257,  and  noto  264. 

Orhxral  Plra  or  Fraud  ib  Bad:  Jlynson  v.  Dunn,  41  Am.  Deo.  100^ 
Bad  note  101.     Bat  see,  contra,  HUdreth  V.  Tomlhmon,  50  Id.  510. 

Fraud  mm  bs  Set  out  Sfeciticallt:  Clapp  v.  County  qf  Cedar,  68 
▲a.  Dec  678;  KeUer  ▼.  Johuon,  71  Id.  355,  and  note  357. 
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NaonHlTT  los  Dimakb  of  Patkent  of  stock  BubeoriptioiiB:  See  ffecuton 
T.  OmcNifiofi  etc  B,  R.  Co.^  79  Am.  Deo.  430,  and  note  438. 

iHTKBBsrr,  WHEN  NOT  UsuKious:  Soo  Bogers  r.  Sample^  69  Am,  Deo.  349} 
Hale  ▼.  ffaJe,  78  Id.  490,  and  notes  to  these  cases.  The  principal  case  is  cited 
in  Fim  Nat,  Bank  ▼.  Daw,  108  HI.  640;  Broumv,  Scottish  American  Mortffog^ 
CkK,  110  Id.  240;  Hosft  v.  Pawhueket  InsLfor  Saoings,  Id.  394,  to  the  point 
that  the  whole  interest  may  be  reserved  in  advance,  without  oonstitating 
Bsnxy. 

Chou  in  AonoN,  Which  Belonos  to  Oorpobation,  may  be  sold  or 
disposed  of  by  it  for  the  legitimate  pnrposes  for  which  snch  oorponitioa 
ertatod:  Manrk  t.  Ohenef^,  51  HI.  454^  citiag  the  principal  case. 
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[81  ILUNOIS,  629.  J 

If  CouTONS  Attached  to  Cmr  Bonds  can,  in  any  events  draw  intereil 
without  an  express  agreement,  it  can  only  be  after  a  proper  demand  of 
payment. 

IfUNidPAL  Ck>RPOjcATiONS  ARE  NOT,  like  individuals,  bound  to  seek  their 
creditors,  to  makapajrment  of  their  indebtedness,  and  cannot  even  bind 
themselves  to  pay  it  at  any  other  place  than  at  their  treasury,  unless 
specially  authorized  by  legislative  enactment. 

Ihtebest  is  Creatubb  or  Statute,  and  cannot  be  recovered  unless  author- 
ised by  it. 

MuKioiFAL  CoBFORATiONS  ABE  NOT  REQUIRED  to  pay  interest  on  their  in- 
debtedness, for  the  reason  that  they  are  presumed  to  have  exhausted  all 
their  powers  of  taxation  for  the  payment  of  their  debts,  and  are  not 
named  in  the  act  regulating  interest  on  indebtedness. 

Indebtedness  or  Municipal  Corforation  does  not  bear  interest  in  the  ab- 
sence of  an  express  agreement  to  that  effect,  and  of  legislation  giving 
power  to  contract  for  the  payment  of  interest. 

Debt  against  plaintiff  in  error  to  recover  interest  due  on 
bonds  issued  by  her.  These  bonds  were  issued  hj  the  city  of 
Pekin  to  secure  payment  of  indebtedness  incurred  by  her,  and 
were  made  payable  twenty  years  after  date,  with  interest 
thereon,  payable  semiannually  at  the  American  Bank  in  New 
York  City,  on  the  presentation  and  surrender  of  coupons  at- 
tached to  the  bonds.  Defendant  in  error  became  the  holder 
and  owner  of  some  of  these  bonds  and  coupons,  and  presented 
the  latter  at  the  bank  above  named,  for  payment,  when  they 
fell  due.  The  bank  refused  payment.  Defendant  in  error 
never  demanded  payment  of  the  interest  on  his  bonds  from 
the  city  of  Pekin,  but  in  the  court  below  he  recovered  judg- 
ment for  such  interest  and  damages.  Plaintiff  in  error  now 
presents  to  this  court  the  question,  whether  such  interest  oould 
be  recovered  from  her. 
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Cohrs  and  PvUerbaugh,  for  the  plaintiff  in  error. 
Johnsfm  and  Hopkins^  for  the  defendants  in  error. 

By  Conrt,  Walker,  J.  There  was  no  averment  of  a  de-^ 
msnd  nix>n  the  citj  treasurer  for  payment  of  these  couponB, 
in  this  declaration.  If  such  instruments  could,  in  any  erent, 
draw  interest  without  an  express  agreement,  it  could  only  bo 
after  a  proper  demand  of  payment.  Until  a  demand  is  made, 
such  a  body  is  not  in  default.  They  are  not  like  individuals 
bound  to  seek  their  creditors  to  make  payment  of  their  indebt- 
edness. It  was  held,  in  the  case  of  People  v.  Tazewll  County^ 
22  m.  147,  that  municipal  corporations  could  not  even  bind 
themselves  to  pay  their  indebtedness  at  any  other  place  than 
at  their  treasury,  unless  specially  authorized  by  legislative  en* 
actment;  that  their  debts  were  payable  at  the  treasury  of 
the  body.  The  same  rule  was  adhered  to  in  the  case  of  Johi^ 
ami  V.  Stark  County ,  24  Id.  75.  And  we  see  no  reason  for  over- 
ruling or  modifying  the  rule.  This  declaration  was  insufScient, 
therefore,  to  authorize  the  recovery  of  interest  on  these  coupons, 
if  they  could  even,  in  any  event,  bear  interest.  But  we  may 
go  further,  as  it  was  held  in  the  case  of  Madison  County  v. 
Bartlett,  1  Scam.  67,  that  the  state  and  counties  were  not 
liable  to  pay  interest  upon  their  warrants  or  orders.  The 
court  placed  it  upon  the  ground  that  counties  were  corpora* 
tions  with  limited  powers,  and  it  must  be  presumed  that  they 
had  employed  all  their  means  to  cancel  their  indebtedness. 
That  only  being  authorized  to  levy  taxes  to  a  limited  extent, 
the  presumption  would  be  that  they  had  exhausted  their 
power  of  taxation  without  producing  the  necessary  means  to 
pay  the  debt.  That,  as  states  and  counties  are  not  named  in 
the  statute  regulating  interest,  the  inference  is,  that  they  were 
not  designed  to  be  required  to  pay  interest  on  their  indebted^ 
ness. 

At  the  common  law,  interest  was  allowed  in  no  case:  6 
Jacob's  Law  Diet.  373.  It  is  the  creature  of  the  statute  alone, 
and  to  it  we  must  look  for  authority  for  its  allowance.  If  not 
authorized  by  the  statute,  it  cannot  be  recovered.  It  seems  to 
us  that  all  the  reasons  why  a  state  or  county  should  not  be 
liable  for  interest,  apply  with  equal  force  to  a  city  or  town. 
They  are  municipal  bodies  created  for  public  purposes,  and 
with  limited  powers  of  taxation.  And  must  be  presumed  to 
have  exhausted  all  of  their  powers  of  taxation  for  the  pay- 
ment of  their  debts,  and  are  not  in  default  when  they  fail  to 
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pay.  Nor  are  they  named  in  the  act  regulating  interest  on 
indebtedness.  *  Whatever  power  they  may  possess  to  contract 
for  the  payment  of  interest,  in  the  absence  of  express  legisla- 
tion on  the  subject,  we  are  of  the  opinion  that  their  indebted- 
ness,  in  the  absence  of  such  agreement,  does  not  bear  interest. 

The  judgment  of  the  court  below  must  be  reyersed,  and  tho 
MU06  remanded. 

Judgment  reversed. 

Irtibist  was  hot  Allowed  at  ooxnmon  law:  BbuffMtm  ▼.  Page,  9  Am. 
Deo.  80;  note  to  Selleek  ▼.  French^  6  Id.  188.  And  its  reooreiy  depends  en* 
tirely  upon  statute,  and  onlesa  authorized  thereby  oannot  be  reooYered:  /ZL 
Central  B.  S.  Co.  v.  Colb,  BlaisdeU,  <Cr  Co,,  72  Hi  152;  OU^  qf  Ohieaifo  r.  AO- 
eoek,  86  Id.  886;  South  Park  ConCn  ▼.  DtaUevy,  91  Id.  54,  all  dting  the  prin- 
oipalcase. 

Iktkbbst  ok  Cttt  Bonds  wheab  Patablb:  See  Prtttfman  r,  8upervS9or$t 
eu.,  71  Am.  Deo.  230,  and  note  236. 

Municipal  Cobfoiiation  is  not  Liablb  to  Pat  Intkbxst  in  the  aboanoe 
of  an  express  agreement  to  that  effect:  City  qfChieago  ▼•  People,  56  DL  834| 
SotOh  Park  Com're  v.  DunUvyt  91  Id.  54,  both  citing  the  principal  case;  but 
see  oonira,  note  to  Mbrria  Land  Co,  v.  Fisher,  64  Am.  Dec  441. 

Thb  pbinoipal  cask  is  ms-oiTED  in  PUtaburgh  etc,  Battwa^  Co,  t.  AoiMMf « 
97  Ind.  596,  as  to  the  allowance  of  interest  on  money,  properly  dne  as  dam- 
withheld  by  nnreaaonable  delay  of  payment. 
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LSI  ILUNOIS,  688.  J 
DnjTKBT  Of  KOTB  IS   ESSENTIAL  TO  ITS  VaUDITT. 

Pboiobsost  Notes  mat  be  Deuvsbed  as  Esobowb^  to  take  eflbot  upon 
the  happening  of  a  certain  event,  to  be  proved  by  parol,  bat  snoh  proof 
must  not  go  to  the  extent  of  varying  the  terms  of  a  note  absolute  on  its 
face.  Only  such  proof  may  be  given  by  parol  as  will  go  to  impeach  the 
consideration,  or  show  fraud  in  the  transaction. 

Maker  of  Absolute  Note  oannot  Show  against  Payee,  and  a  /orthri 
against  an  indorser,  an  oral  contemporaneous  agreement  which  makes 
the  note  payable  on  a  contingency. 

AmoNEE's  Right  to  Reoover  on  Note  assigned  before  due  cannot  be  de- 
feated by  an  offer  to  prove  a  secret  agreement  between  the  maker  and 
the  original  holder  that  the  note  should  not  become  payable  until  the 
happening  of  certain  events,  especially  when  no  offer  is  made  to  prove 
that  the  assignee  knew  these  facts  when  he  took  the  note. 

Sboret  Agreement  to  Release  One  Set  ov  Subscribers,  or  one  partiou- 
lar  subscriber  to  stock  in  a  railroad  company,  is  unfair  uid  a  fraud  upon 
other  subscribers,  and  will  not  be  enforced. 

AflBiONEB's  Right  to  Recover  upon  Note  is  not  affected  by  the  fact  that 
he  took  it  in  payment  of  a  pre-existing  debt  due  him.    He  is  an 
for  valuable  consideration,  and  entitled  to  all  the  rif^ts  of  such. 

Dxrial  of  Absionment  of  Note  must  be  by  affidavit. 
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The  facts  appear  from  the  opinion. 
Strawdevy  for  the  appellant. 
Cooky  for  the  appellee. 

By  Conrt,  Breese,  J.  All  the  questions  raised  on  this 
ncord  have  been  decided  in  the  case  of  Ooodrich  v.  Reynolds^ 
81  HI.  490  [a/nte,  p.  240],  except  one,  and  that  arises  upon  the 
Bzth  assignment  of  error,  which  is,  that  the  court  rejected 
certain  evidence  offered  by  the  defendant. 

It  appears  from  the  record,  the  defendant  offered  to  prove 
when  the  bond  and  coupon  notes  were  given  by  him  to  the 
company,  it  was  agreed  between  him  and  the  company,  act* 
ing  by  A.  J.  Matson,  a  director  of  the  company,  that  the  note 
was  to  be  kept  by  the  company  in  the  possession  of  Matson 
as  the  director  and  agent  of  the  company,  and  that  the  de« 
fsndant  was  not  to  be  held  liable  on  it,  until  the  whole  amount 
cf  the  capital  stock  required  to  build  the  road  should  be 
cobscribed  for  and  taken;  and  if  the  road  was  not  built  and 
completed  within  two  years  from  the  date  of  the  bonds  and 
coupons,  then  the  bonds  and  coupons  were  to  be  given  up  to 
Ihe  defendant,  and  that  the  capital  stock  had  not  been  sub- 
scribed for,  and  the  road  has  not  been  built. 

Delivery  of  a  note  is  essential  to  its  validity;  the  conditions, 
therefore,  under  which  a  note  was  delivered,  if  there  were 
any,  may  sometimes  become  an  important  subject  of  inquiry. 
Like  deeds,  they  can  be  delivered  as  escrows,  to  take  effect 
only  upon  the  happening  of  a  certain  event  to  be  proved  by 
parol:  1  Parsons  on  Notes  and  Bills,  51.  But  such  proof  must 
not  go  the  extent  of  varying  the  terms  of  a  note  absolute  on 
its  face,  showing  that  though  on  its  face  it  was  given  for  one 
porpose,  yet  in  truth  and  in  fact  it  was  given  for  a  different 
IMurpose,  but  only  such  parol  evidence  as  will  go  to  impeach 
the  consideration  of  the  note  or  show  fraud  in  the  transaction. 

We  believe  the  rule  is  well  settled  that  the  maker  of  an 
absolute  note  cannot  show  against  the  payee,  and  a  fortiori 
sot  against  any  indorsee,  an  oral  contemporaneous  agreement 
which  makes  the  note  payable  on  a  contingency:  2  Parsons 
en  Notes  and  Bills,  508,  and  cases  cited  in  the  notes. 

The  plaintiff,  in  this  case,  held  the  bond  and  coupon  note  as 
assignee  of  the  railroad  company,  and  assigned  before  due. 
His  right  of  action,  therefore,  cannot  be  defeated  by  any  such 
agreement  as  the  defendant  proposed  to  prove.  Besides  the 
iffer  was  not  accompanied  with  the  further  offer  to  prove  that 
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the  plaintiff  knew  these  facts  when  be  took  the  EBsignment. 
In  principle,  it  is  identical  with  the  case  of  Lane  v.  Sharpen  8 
Beam.  572,  where  the  defendant  offered  to  prove  that  if  tho 
land  for  which  the  note  sued  on  was  given  should  not  be  re- 
deemed in  two  years,  the  note  should  be  returned.  The  court 
held  such  proof  inadmissible.  To  the  same  effect  are  the  cases, 
cited  by  counsel  for  appellee,  of  Harlow  v.  Bo9u>Mj  15  111.  67, 
and  Penny  v.  Gfraves,  12  Id.  288,.and  numerous  other  cases  of 
the  same  import  are  referred  to  in  2  Parsons  on  Notes  and  BUlSi 
508.  It  may  be  said,  too,  that  such  an  agreement  would  be  a 
fraud  upon  other  stockholders.  Honesty  and  fair  dealing 
required  that  all  subscriptions  of  stock  should  be  real,  and  not 
colorable.  A  secret  agreement  to  release  one  set  of  subscrib* 
era,  or  one  particular  subscriber,  would  be  unfair,  and  ought 
not  to  be  enforced  by  a  court  of  justice. 

The  fact  that  the  assignee  received  this  bond  in  payment  of 
a  preexisting  debt  due  him  by  the  company,  can  make  no 
difference  in  his  rights  to  a  recovery  upon  it  He  is  the 
assignee  for  a  valuable  consideration,  and  entitied  to  all  the 
rights  of  such:  Story  on  Promissory  Notes,  sec.  195;  2  Parsons 
on  Notes  and  BiUs,  218. 

As  to  the  point  made  on  the  assignment,  that  was  not  in 
issue.  It  was  not  denied  in  the  mode  prescribed  by  law: 
Archer  v.  Bogue,  3  Scam.  527;  Mclntire  v.  Preston^  5  Gilm.  64 
[48  Am.  Dec.  321];  Hudson  v.  Diekinaon,  12  111.  408. 

Perceiving  no  error  in  the  record,  the  judgment  is  aflEbrmed. 

Judgment  afibmed. 

Kara  Takxs  Enxoi  ibom  tis  Dvuvsbt:  Woociford  t.  Ihrwki^  21  Am. 
Deo.  573;  Lansing  t.  Ootiu^  8  Id.  422;  IngUtk  r,  Breneman,  41  Id.  96. 

Delivkbt  or  Nois  as  Ebcbow  and  admianbility  of  parol  eridMioa  to 
■how  oonditioiis  npoa  which  it  ia  to  take  effect:  See  Cbucft  ▼.  Meeker^  7  Am. 
Dec  274. 

Pabol  EymEHOi  I9  IvADMiasDiLB  TO  AiTzz  CoKDinoir  to  a  note  payable 
abaolntely:  Allen  t.  FwhUh,  64  Am.  Dec.  87,  and  note  91;  Sham  t.  Shftm^  79 
Id.  606.  The  maker  of  a  note  cannot  show,  againat  the  payee,  an  oral  oott- 
temporaneoQB  agreement  which  makes  the  note  payable  on  a  oontingenoy, 
when  it  ii  drawn  payable  absolntely:  Walker  ▼•  Orauifordf  66  DL  448^  oitinf 
the  principal  caae. 

HoLPEB  ov  NoTB  Transtebbbd  TO  HiK  BKioRB  MAtuBiTr,  in  payment 
of  a  pre-existing  debt»  and  without  notice,  holds  it  free  of  any  eqnitiea  which 
existed  between  the  original  parties:  BueaeU  v.  ffadduek,  44  Am.  Dec  60|| 
Roddick  ▼.  /onef,  Id.  68;  Bottwkk  t.  Dodge,  41  Id.  684»  and  notes  to  thiM 
oases;  AUSare  r.  HarUharne,  47  Id.  176. 

Pui-KZiBXDro  Dkbt  is  Valuablb  axd  Vaup  CovsmiBATiOH  for  a  aofes^ 
ud  the  rights  of  the  payee  are  not  afleoted  by  the  fact  that  it  was  taken  ia 
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fajmeni  of  such  debt:  Dixon  ▼.  J>ix(m,  76  Am.  Deo.  128,  and  note  131;  see 
also  cases  cited  in  the  note,  Mfpixs. 

SwRKT  AoitKEMXXT  WITH  Railboad  Compant  that  stock  subscription  of 
dnfandant  was  merely  colorable,  is  a  frand  npon  other  sabecribers  to  stock, 
is  aoft  a  defense:  Domiie  t.  WhUe,  78  Am.  Deo.  731,  and  note  7SS. 


HuBD  V.  Casel 

[82  iLLXHOia,  4ft.] 
-BOX*  XUR  BS  GONlUriD  TO  SUBJXOT-MAITEB  OF  QUOIHAL  BlXX^  sad 

new  matter  not  germane  to  the  matter  of  the  original  bill  mnst  not  be 
admitted  into  a  cross-bilL 

DmiDAiiT  Who  is  Emtitlbd  to  Afrbmativs  Relibf  oah  Ortain  It 
ONLT  BT  Cross-bill,  and  it  is  not  essential  that  all  the  facts  whioh 
would  entitle  him  to  the  relief  sought  should  appear  in  the  original  bilL 

Ommb-bhx  bt  Jubiob  Mobtqaobb,  Who  wab  Pabtt  DBFBNBAirr  to 
IVuLBCLOSUBB  SuiT,  Seekimq  Rbubv  against  a  sale  made  by  the  prior 
mortgagee,  j)endente  llU,  under  the  power  of  sale  in  his  mortgage,  and 
lor  leave  to  redeem  from  that  mortgage,  was  held  to  be  confined  to  the 
subject-matter  of  the  original  bill,  and  its  scope  and  object  within  the 
pnzpose  of  a  cross-bilL 

Kbw  Pastib8^  Who  wrrb  not  Pabths  to  Qbiginal  Buj^  mat  bb 
Bbo(70HT  in  bt  Cboss-bill;  and  where  a  junior  mortgagee,  made  party 
defendant  to  a  suit  for  foreclosure  of  a  prior  mortgage,  seeks  relief  upon 
cross-bill  against  a  sale  made  by  the  prior  mortgagee,  jpendenU  lUe,  under 
a  power  of  sale  in  his  mortgage,  the  purchaser  at  such  sale  is  an  indis- 
pensable party  to  the  croes-bilL 

flAun  undbb  Powxb  in  Mobtoaqb  abb  Held  Subjbct  to  Sxbiotbr 
SoKDTXHT,  and  will  be  set  aside  for  any  appearance  of  nnfaimess. 

Wbtt  of  error  to  the  superior  court  of  Chicago.  One  Brown 
executed  a  mortgage  upon  real  estate  to  Case,  defendant  in 
error,  to  secure  an  indebtedness  from  the  former  to  the  latter. 
Subsequently,  he  conveyed  the  same  premises  by  deed  of  trust 
to  Hurd,  plainti£f  in  error,  to  secure  a  debt  he  was  owing  to 
one  Tracy.  Case  brought  suit  to  foreclose  his  mortgage,  mak* 
ing  Hurd  and  Tracy  defendants,  as  subsequent  encumbran- 
oers.    The  opinion  sets  out  other  facts  fully  presenting  the 


Hurd  a/nd  Booihj  for  the  plaintiffs  in  error. 

Edioard  8,  Isharttj  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  Case  held  a  mortgage  on  the  prem- 
ises in  question,  containing  a  power  of  sale.  Junior  to  this, 
Hurd  and  Tracy  held  a  trust  deed  or  mortgage.  Case  filed  a 
bill  to  foiecloee  his  mortgage,  making  Hurd  and  Tracy  defend* 
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ants,  as  subsequent  encumbrancers.  Pending  this  suit,  Case 
advertised  and  sold  the  property  under  the  power  of  sale  con- 
tained in  his  mortgage,  and  Otis  became  the  purchaser.  A 
few  days  after  the  sale,  and  while  the  original  bill  was  still 
pending,  Hurd  and  Tracy  filed  their  answer,  admitting  Case's 
mortgage,  and  that  it  was  not  fully  paid;  and  they  also  filed  a 
oross-bill,  setting  forth  the  facts  as  stated,  asking  for  a  discovery 
of  the  amount  due  upon  Case's  mortgage,  making  Otis  a  party, 
thereby  asking  that  the  sale  to  him  be  set  aside,  and  that  they 
be  permitted  to  redeem,  and  that  the  case  mortgage  be  assigned 
to  them  upon  their  paying  the  amount  due  thereon.  To  thia 
cross-bill  a  demurrer  was  sustained,  and  the  complainants  in 
the  original  suit  permitted  to  dismiss  that  bill,  upon  which  the 
case  is  brought  here  for  review. 

If  this  cross-bill  was  properly  filed,  there  can  be  no  doubt 
that  the  complainants  in  it  were  entitled  to  the  relief  sought. 
The  pendency  of  that  suit  was  notice  to  Otis,  the  purchaser, 
so  as  to  subordinate  the  rights  he  acquired  by  the  purchase, 
to  any  decree  which  might  be  made  in  that  suit.  We  have 
often  said  that  such  sales  must  be  held  subject  to  the  strictest 
scrutiny,  and  will  be  set  aside  for  any  appearance  of  unfairness. 
The  very  fact  of  putting  the  subsequent  encumbrancers  to  de- 
fend a  bill  to  foreclose  the  mortgage,  tended  to  lull  them  to 
security  against  any  proceeding  to  sell  the  premises  under  the 
power  of  sale  contained  in  the  mortgage.  We  cannot  sanction 
a  practice  fraught  with  such  danger  to  unsuspecting  parties, 
however  innocent  may  have  been  the  design  in  this  particular 
ease. 

Two  objections  are  urged  to  the  cross-bill:  1.  That  it  intro- 
duces new  matter  not  germane  to  the  matter  of  the  original 
bill;  and  2.  That  it  makes  Otis  a  defendant,  who  was  not  a 
party  to  the  original  bill. 

A  cross-bill  must,  no  doubt,  be  confined  to  the  subject- 
matter  of  the  original  biU.  A  subject-matter  of  litigation, 
foreign  to  the  subject-matter  of  the  original  bill,  must  not  be 
admitted  into  a  cross-bill.  Here  the  subject-matter  of  the 
original  bill  was  this  mortgage,  to  foreclose  which  it  was  filed. 
If  the  subject-matter  of  the  cross-bill  were  the  specific  perform- 
tnce  of  a  contract  for  the  sale  of  other  lands,  it  would  have  no 
connection  with  the  subject-matter  of  the  original  bill.  Being 
foreign  to  such  subject-matter,  it  would  not  be  a  proper  subject  of 
litigation  for  a  cross-bill.  Here  the  subject-matter  of  the  cross- 
bill is  the  same  as  in  the  original  bill,  it  only  goes  further  and 
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states  additional  facts  in  relation  to  that  subject-matter,  which 
shows  that  the  complainants  in  the  cross-bill  are  entitled  to 
affirmative  relief.  Such  is  the  legitimate  object  of  a  cross-bill. 
When  a  defendant  is  entitled  to  affirmative  relief  in  respect  to 
the  subject-matter  of  the  original  suit,  he  can  only  obtain  it 
by  means  of  a  cross-bill,  and  it  is  very  rare  that  all  the  facia 
which  would  entitle  the  defendant  to  such  affirmative  relief 
appears  in  the  original  bill,  but  almost  invariably  they  have 
to  be  stated  for  the  first  time  in  the  cross-bill,  and  the  only 
limitation  as  to  such  new  averments  is,  that  they  must  grow 
out  of,  and  be  connected  with,  the  subject-matter  of  the  origi- 
nal bill.  Here  they  are  not  foreign  to  it,  but  directly  connected 
with  the  original  matter.  Indeed,  a  more  appropriate  case  for 
a  cross-bill  could  hardly  be  imagined. 

Nor  is  it  an  objection  that  Otis  was  made  a  defendant  in  the 
cross-bill.  If  a  precedent  were  wanting  for  bringing  in  new 
parties  in  the  cross-bill,  one  is  found  in  Jones  v.  Smithy  14  IlL 
229.  By  his  purchase,  pendente  life,  he  became  an  indispen- 
sable party  to  ther  cross-bill,  in  view  of  the  relief  which  was 
sought.  If  this  necessity  does  not  often  exist,  in  that  case  and 
in  this,  we  find  it  may  exist  when,  necessarily,  the  practice 
must  be  admitted. 

The  decrees  dismissing  the  original  bill,  and  sustaining  the 
demurrer  to  and  dismissing  the  cross-bill,  are  reversed,  and 
the  suit  remanded. 

Decree  reversed. 


Ob  Subjsot  ov  Cjio»-bill%  lee  Tarlebm  ▼.  Kteles  41  Am.  Deo.  198;  Pol- 
hAr.  NaUtmalBank,  67  Id.  520;  DiUY.  Shahom^eOld.  640. 

Katubs  ahd  Objvcts  or  Cross-bills.  —  According  to  the  Mrtabliahfld 
ihIm  of  pleading  end  practice  in  courts  of  equity,  "a  oroae-lrill  ii  a  bill 
brought  by  a  defendant  against  a  plaintiff,  or  other  parties  in  a  former  bill 
depending,  torching  the  matter  in  question  in  that  biU  ":  Mitf.  Eq.  PL  81;  and 
•ee  Story*s  Eq.  PI.,  see.  389.  Itis  osnally  treated  as  a  mere  auxiliary  suit,  or  as 
a  dependency  upon  the  original  suit:  Slamm  v.  Wrighi,  14  Vt.  208;  Oro8$  r, 
Dd  VaUCf  1  WalL  6.  It  is  considered  as  a  mode  of  defense:  €ktlaUan  v. 
JheiR,  Hopk.  Ch.  48;  a  C,  8  Cow.  361;  CancaU  v.  Mappin,  20  Gkk  731; 
XtripnMdk  ▼.  Oonmig,  39  K.  J.  Eq.  136.  Its  legitimate  use  is  to  aid  in 
the  defense  of  the  original  suit,  and  it  must  be  oonfined  to  the  mat- 
ters stated  in  the  original  bilL  And  where  it  departs  entirely  from  the 
object  of  the  bill,  and  introduces  new  matter  in  no  way  connected  therewith, 
and  doee  not  establish  a  good  defense,  it  should  not  be  allowed,  or  if  allowed, 
■faoold  be  dismissed  on  the  hearing!  Hansard  ▼.  CocU  Co,,  22  W.  Va.  70; 
Wett  V«L  etc  Co,  v.  Vhud,  14  Id.  637;  lUgge  ▼.  ArmUrtrng,  23  Id.  760;  Jtfdy  t. 
Armatrmgt  %  J.  J.  Marsh.  260;  and  see  Underldll  ▼.  Van  OorihncU,  2  Johns. 
€%.  886;  Brtnm  t.  Siorft  2  Paige,  694;  Andrews  v.  Hobton,  23  Ala.  219.  II 
trnnirt  be  the  means  6t  institotlng  a  distinct  suit  in  relation  to  other  mattes^ 
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mad  eaimot  become  the  foundation  of  a  decree  as  to  such  matters:  Sripatriek 
T.  Cmming,  39  N.  J.  Eq.  136;  Ez  parte  Railrooul  Company,  95  U.  S.  221;  Ayerm 
T.  C%iax0O»  101  Id.  187;  Orfffilh  v.  MariU,  19  N.  Y.  629;  Dankl  y.  MwrUom, 
6  Dana,  186;  Cfouvemeur  v.  Elmendorf,  4  Johns.  Ch.  357;  but  is  in  general 
allowable,  whenever  it  is  necessary  to  do  complete  justice  between  aU  the 
parties,  and  to  adjust  all  the  equities  between  them  connected  with  the  sub- 
ject-matter of  the  original  bill:  Dan»  v.  Cook,  65  Ala.  617;  FoUatubee  y.  8coL 
Am.  Mort.  Co,,  7  HI.  App.  486.  .  A  bill  assuming  to  be  a  cross-bill,  but  whick 
really  brings  into  the  case  new  matters  not  connected  with  the  subject-matter 
of  the  original  suit»  is  to  be  regarded  as  an  original  bill,  and  calling  it  » 
cross-bill  is  simply  applying  to  it  a  misnomer:  Former^  etc  Bank  ▼.  BroMon, 
14  Mich.  372;  Pollock  v.  National  Bank,  7  N.  Y.  274;  S.  C,  57  Am.  Deo.  620; 
BiffQB  T.  ArTnstrong,  23  W.  Va.  760. 

C^  object  to  be  attained  by  the  use  of  a  cross-bill  is  the  discovery  of  evi- 
dence necessary  to  the  defense;  and  another  object  is  to  obtain  some  relief 
founded  upon  the  collateral  claims  of  the  party  defendant  to  the  original 
rait:  Tiaon  v.  TUon,  14  Ga.  167,  171;  see  also  FoUantbee  v.  8ooL  Am.  Mort, 
Co,,  7  m.  App.  486.  And  it  is  held  that  a  cross-bill  which  seeks  no  discov- 
ery and  makes  no  defense  which  was  not  equally  available  by  way  of  answer 
to  the  original  bill,  will  be  dismissed:  Weed  v.  Small,  3  Sand.  Ch.  273;  and 
see  Morgan  v.  Sirdth,  11  HI.  194;  Andrews  v.  Hdbaon,  23  Ala.  219;  Riggn  v. 
Armstrong,  23  W.  Va.  760.  The  practice  in  chancery  will  not  permit  a  de- 
fendant to  file  a  cross-bill,  asking  the  same  thing  to  be  done  as  did  the  origi- 
nal bill  against  him,  and  nothing  more:  Newberry  v.  Blotcf^ord,  106  HL  584. 
When  the  cross-bill  is  brought  only  for  a  discovery  of  facts  in  aid  of  the  de- 
fense, the  object  is  to  obtain  evidence  which  cannot  otherwise  be  procured, 
since  the  plaintiff  in  a  suit  in  equity  cannot  be  examined  as  a  witness.  His 
answer  to  the  cross-bill  is  treated  as  the  evidence  of  the  original  defendant* 
which  he  may  use  or  not,  and  unless  he  reads  it,  it  is  not  before  the  court  for 
consideration:  Kidder  v.  Barr,  35  N.  H.  235,  252;  PhiUips  v.  Thompoon,  1 
Johns.  Ch.  131.  Where  relief,  as  well  as  a  discovery,  is  sought  in  a  cross- 
bill, the  prayer  should  be  for  equitable  relief:  Story's  Eq.  PL,  see.  398;  Crio- 
man  v.  Haderer,  5  Col.  689;  Wesi  Va,  etc,  Co,  v.  Vinal,  14  W.  Va.  637;  Tobey 
V.  Foreman,  79  HI.  489;  Colitn  v.  Woollard,  2  Tenn.  Ch.  686;  and  it  is  held 
to  be  the  well-settled  practice,  as  stated  in  the  principal  case,  that  any 
affirmative  relief  sought  by  a  defendant  in  an  equity  suit  must  be  by  cross- 
bill, and  can  never  be  granted  upon  the  facts  stated  in  the  answer:  Arm^ 
strong  v.  Pierson,  5  Iowa,  317;  McConncll  v.  Smitfi,  23  HL  611;  Cfutpin  t. 
WaUner,  2  McCrary,  175;  S.  C,  6  Fed.  Rep.  794;  Tarletony,  Vietes,  I  Gilm. 
470;  S.  C,  41  Am.  Dec.  193;  Andrews  v.  Oilman,  122  Mass.  471;  Duryee  v. 
LinOteimer,  27  N.  J.  Eq.  366;  ScoU  v.  Lalor,  18  Id.  301;  Holladay  v.  JoltMon, 
12  Iowa,  663.  And  when  affirmative  relief  is  sought  by  a  cross-bill,  it  is  not 
to  this  extent  a  pure  cross-bill,  but  partakes  of  the  nature  of  an  original 
bill,  seeking  further  aid  of  the  court  beyond  the  purposes  of  defense.  The 
gubject-matter  thereof  must  be  germane  to  the  matters  set  up  in  the  original 
bill,  but  it  is  not  essential,  nor  is  it  usual,  that  all  the  facts  showing  the  de- 
fendant's right  to  the  relief  sought  should  appear  in  the  original  bill:  Bobms 
T.  Svfom,  68  nL  197;  Crisman  v.  Heiderer,Ji  CoL  689,  citing  the  princ^ 
case;  it  is  sufficient  if  the  allegations  of  the  cross-bill  grow  out  of  and  be 
oonnected  with  the  subject-matter  of  the  original  bill:  Id.;  Jones  v.  SmUh, 
14  HL  229;  oompare  Bowan  v.  Sharp's  RifU  Mfg,  Co,,  33  Conn.  1,  31. 

And  it  is  held  in  a  recent  decision  that  a  defendant  in  a  rait  in  equity  will 
Boi  be  permitted  to  file  a  croas-biU  when  he  seeks  no  discovery,  and  aska  a* 
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aflmnatiye  relief  different  from  that  sought  in  the  original  bill:  Nen^ieny  t. 
BlaieVord,  106  HL  684^  599.  A  bill  was  filed,  by  a  foreign  bank,  against 
^0  aaignee  and  creditors  of  an  insolvent  banking  firm  in  Illinois,  to  estab- 
liah  a  debt  dne  from  the  latter  to  the  former,  and  to  obtain  dividends  ont  of 
A*  partnership  property.  The  resident  creditors  of  the  insolvent  bank  filed 
a  cwa-bill  against  the  foreign  bank,  alleging  that  the  latter  was  a  partner 
in  the  firm,  and  asking  a  decree  against  the  foreign  bank  for  an  amimnt  snffi- 
cieni  to  pay  the  debts  of  the  defendant  creditors,  and  those  represented  by 
tiiem,  remaining  nnpaid  after  the  assets  in  the  hands  of  the  assignee  were 
«zfaansted:  held,  thai  the  cross-bill  was  not  germane  to  the  original  bill, 
and  was  properly  dismissed  on  demurrer:  Lund  v.  Shanes  EMtkUda  Bank,  96 
m.  181.  So  a  croes-bill  was  dismissed  where  its  purpose,  instead  of  concern- 
iqg  the  infringement  of  a  patent  as  the  original  did,  was  to  set  aside  a  trans- 
lar  as  frandnlent:  Bandoiph  v.  JRobmaon,  2  K.  J.  Law  Jour.  171  (Cir.  Ct.  N.  J.); 
and  compare  Kirkpatriek  v.  Ccming,  39  K.  J.  Eq.  136.  In  a  foreclosure  suit 
brought  by  a  party  representing  the  British  government,  an  independent 
claim  of  the  defendants  against  the  British  government  was  held  not  to  be  a 
matter  which,  upon  general  principles  of  equity,  could  be  set  up  by  a  cross- 
bill, although  the  British  government  could  not  be  sued,  and  the  defendants 
would  be  without  remedy  unless  they  could  enforce  their  claim  by  a  cross- 
bill in  the  suit:  Hawan  v.  Sharp's  RiJU  Mam^facturing  Co,,  33  Conn.  1,  31. 

If  a  bill  be  filed  for  the  specific  execution  of  a  contract  for  land,  it  is  said 
that  **  the  defendant  cannot,  by  way  of  cross-bill,  bring  into  litigation  a  fraud 
practiced  upon  him  by  the  complainant  in  swapping  horses,  or  a  debt  due  by 
ti^  complainant^  unconnected  with  the  contract  concerning  the  land  sought 
to  bo  enforced  **:  May  v.  Armstrong,  3  J.  J.  Marsh.  260;  and  generally  speak- 
ing, it  is  not  competent  for  a  defendant,  by  a  cross-bill,  to  bring  into  litiga- 
tion with  the  complainant  other  property  than  that  referred  to  in  the  original 
bill,  about  which  they  have  some  conflicting  claims:  Fletcher  v.  Wilson,  1 
Smedes  k  M.  Ch.  376;  see  also  Homer  v.  Hanks,  22  Ark.  572;  Josey  v. 
Sogers,  13  Ga.  478.  But  the  allegations  of  a  cross-bill  are  not  strictly  con- 
fined to  the  issues  in  the  original  bill:  Nelson  v.  Dunn,  15  Ala.  501.  l^us,  a 
cross-bill  may  be  maintained  to  compel  the  surrender  or  cancellation  of  a 
contract  whidi  the  original  bill  seeks  to  specifically  enforce:  Cross  v.  Del  VaUe, 
1  WaU.  5;  or  for  the  purpose  of  obtaining  an  equitable  set-off:  Cartwrighl  v. 
Ckurk^  4  Met.  104;  and  see  Derby  v.  Cage,  38  III.  27;  or  to  establish  an  agree- 
ment or  oonveyanoe  which  the  original  bill  seeks  to  set  aside:  Camochan  v. 
Cikristk,  11  Wheat.  446;  or  for  reformation  of  a  mortgage,  in  a  suit  to  fore- 
doM  the  mortgage:  French  v.  Or^n,  18  N.  J.  Eq.  279;  or  in  a  suit  to  re- 
move a  cloud  on  titie,  the  defendant  may  file  a  cross-bill  claiming  a  superior 
title:  ChtemoaH  v.  Duncan,  16  Fed.  B«p.  35,  612  (Cir.  Gt.  Mo.);  and  where 
a  part  of  the  subject-matter  of  the  original  bill  was  an  attack  upon  the  rights 
of  one  of  the  defendants  in  the  land  in  question,  it  was  held  to  be  no  de- 
parture from  the  case,  for  such  defendant,  in  turn,  to  ask  in  a  cross-bill  to 
have  her  title  asoertained  and  declared:  FoUansbee  v.  Scot.  Am,  Mort,  Co,, 
T  BL  App.  486. 

LmoDVCTiON  ov  Kxw  Pabtiu  bt  Cbosb-bill.  —  The  authorities  are  all 
agreed,  as  held  in  the  principal  case,  that  a  cross-bill  must  be  confined  to 
matters  growing  out  of  the  original  bill:  See  Ayers  v.  Chicago,  101  U.  S.  187; 
J&B  parte  RaHroad  Compomy,  95  Id.  225.  But  contrary  to  the  doctrine  of  the 
principal  oaae^  many  of  the  authorities  hold  that  new  parties  cannot  be  intro- 
duced into  a  cause  by  a  cross-biU.  Thus,  in  Shields  v.  Barrow,  17  How.  130^ 
146^  it  IS  said  that  **  a  cross-bill  to  make  new  parties  is  not  only  impropef 
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and  irregalar,  but  wholly  niineoessary."  And  to  the  effect  that  a  person  who 
is  not  a  party  to  a  suit  in  equity  cannot  be  brought  into  the  litigation  by 
means  of  a  cross-bill,  see  Ladner  v.  Ogden,  31  Miss.  332;  Biahop  y.  Miller,  48 
Id.  368;  Wright  v.  Frank,  61  Id.  32;  Continenial  Life  In»,  Ob.y.  WM,  54  Ala. 
688;  Shaw  v.  Millaaps,  50  Miss.  380;  Randoiph  v.  Robimon,  2  N.  J.  Law  Joar. 
171  (Cir.  Ct  N.  J.);  CM  v.  BaxUr,  1  Tenn.  Ch.  405.  On  the  other  hand, 
many  of  the  cases  clearly  sustain  the  rule  that  new  parties,  when  iwsmtial 
to  the  relief  sought,  may  be  introduced  by  cross-bill:  See  in  addition  to  the 
principal  case,  /(me«  v.  Smithy  14  III.  229;  Biggins  v.  Ourtiaa,  82  Id.  28; 
BlodgeU  v.  Hobari,  18  Vt.  414;  Sharp  ▼.  Pike,  5  B.  Mon.  155;  Costers  t.  BcmM 
qf  Georgia,  24  Ala.  87;  Brandon  Hfg,  Co.  ▼  Prime,  14  Blatchf.  871;  ^tUe- 
Irand  t.  BeasUy,  7  Heisk.  121. 

Cboss-complaint  OB  Petition.  —  In  some  of  the  states  where  the  code 
system  of  pleading  prevails,  express  provision  has  been  made  for  a  croes-oom- 
plaint  or  petition,  whereby  a  defendant  is  enabled  to  obtain  affirmative  relief 
against  any  of  the  other  parties:  See  Moyle  v.  Porter,  61  Gal.  639;  James  v. 
Cmfer,  53  Id.  31;  Colons  v.  BarUett,  44  Id.  381;  Kmmel  v.  Pratt,  40  Ohio  Si. 
844;  Bradford  v.  Andrews,  20  Id.  208;  KUmne  v.  Bradstreet,  7  Id.  322;  Boifse 
V.  ReynMs,  10  Bush,  286.  In  other  code  states,  the  method  to  be  pursued, 
where  a  defendant  seeks  affirmative  relief,  is  not  expressly  prescribed,  and 
resort  is  still  had  to  the  rules  of  practice  in  courts  of  chancery  relative  to  the 
cross-bill:  See  Fletcher  v.  Holmes,  25  Ind.  465;  Kemp  v.  MUehell,  36  Id.  256; 
Masters  v.  Beckett,  83  Id.  595;  Tucker  v.  SL  Louis  Life  Ins.  Co.,  63  Mo.  588; 
Marr  v.  Levis,  31  Ark.  203;  Trapnall  v.  HUl,  Id.  345;  Ringo  v.  Woodruff,  43 
Id.  497;  Crisman  v.  Ileiderer,  5  CoL  593. 

In  New  York,  although  no  express  provision  has  been  made  for  a  cross- 
oomplaint,  yet  the  counterclaim  in  that  state  secures  to  a  defendant  all  the 
relief  which  either  an  action  at  law,  or  a  bill  in  equity,  or  a  cross-bill,  would 
have  secured  on  the  same  state  of  facts:  Leavenworth  v.  Padcer,  52  Barb.  132; 
Boston  etc  Mills  v.  Bull,  1  Sweeny,  359;  S.  C,  37  How.  Pr.  299;  6  Abb.  Pr., 
N.  S.,  319.  In  the  federal  courts,  the  rules  of  chancery  practice  do  not  rec- 
ognize a  counterclaim  aa  a  valid  form  of  pleading.  A  controversy  in  an  equity 
suit  which  would  be  raised  by  a  counterclaim  in  a  state  court  must,  therefore, 
be  presented  by  a  cross-bill  in  a  federal  court:  Brands  r.  Oilchrist,  18  Fed. 
Rep.  465  (Cir.  Ct.  Wis.).  A  cross-complaint  is  not  permissible  in  a  common- 
law  action:  CasUe  v.  Hutchinson,  25  Id.  394  (Cir.  Ct  Ind.).  In  an  action  to 
foreclose  a  mortgage  in  California,  the  mortgagors  and  one  Kay  were  made 
defendants.  Kay  put  in  an  answer,  and  in  addition,  filed  a  cross-complaint 
against  the  plaintiffii,  alleging  ownership  of  the  premises,  and  praying  that 
his  title  be  quieted:  held  that  the  cross-complaint  was  not  a  proper  proceed- 
ing, and  should  have  been  dismissed:  Odell  v.  Wilson,  63  CsL  160;  and  see 
Moyle  V.  Porter,  51  Id.  63Q.  But  in  an  action  to  have  a  deed  abeolnte  in  form 
declared  a  mortgage,  and  to  redeem  the  same,  the  defendant  may^  by  croes- 
oomplaint,  assert  that  the  deed  is  a  conveyance  indefeasible,  and  ask  for  poe- 
lession;  and  if  he  maintains  his  averment,  or  the  plaintiff  fails  to  estabUsb 
his  case,  he  is  entitied  to  a  judgment  for  the  possession  of  the  premises:  Ta^ 
lor  V.  McLam,  64  Id.  513. 

Ths  PRUf cipal  GA8B  18  dTiD  to  the  point  that  the  allegations  of  a  cross- 
bill must  grow  out  of  and  be  connected  with  the  subject-matter  of  the  original 
bill,  in  Bobins  v.  Swam,  68  111.  201;  Crisman  v.  Heiderar,  6  CoL  593.  It  is 
cited  in  Cobb  v.  Baxter,  1  Tenn.  Ch.  408,  aa  sustaining  the  rule  that  new  par- 
ties may  be  brought  in  by  a  cross-bill,  but  the  rule  was  not  followed;  bat 
oompare  HUdArwud  ▼.  Beasleif,  7  Heisk.  121. 
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[82  iLLlltois,  121.1 
PlOWIE  CONTERBSD  BT  CllARTER  UPON  CiTT  TO  ErECT  AK1>  KuF  BrUMBI 

19  Ksr AIR,  Implies  anthority  to  employ  the  means  necessary  to  the  end» 
and  the  imposition  of  fines  for  a  willful  or  negligent  injury  to  sncb 
structures  would  not  be  an  improper  mode  of  aiding  to  keep  them  in 
repair. 

Uin>m  AuTHORnr  to  Regttlate  Pouce  of  Cmr,  fines  and  forfeitures  may 
be  imposed  for  injury  to  public  property  within  the  city  limits. 

Wherk  Two  Grants  op  Power  are  Repugnant,  the  last  expressed  will 
of  the  legislature  must  controL 

Ort  of  Ottawa  has  Power,  under  its  Charter,  to  Enact  Ordinancb 
Impooho  Penalty  upon  Ck>]iMAifDERS  of  Cakal-boatb^  etc.,  for  in- 
juries done  by  them  to  bridges  over  canal  within  the  city  limits,  althongb 
the  legislature  had  previously  oonferred  the  same  power  upon  the  canal 
"board  of  trustees.'* 

ICastkr  is  always  Liable  for  KaoLiaENT  or  Willtul  Acts  of  his 
SsRTAKT,  when  the  latter  is  in  his  immediate  employment,  nnless  he 
forbid  the  act. 

Master,  when  Absent,  is  Rbsponbibiji  for  Acts  of  Servants  while  in 
the  line  of  their  duty,  to  the  same  extent  as  if  he  were  personally  present 
and  directing  their  actions. 

LiABiuTT  OF  Master  of  Canal-boat  for  Injury  to  Bbidgb,  resulting 
from  the  n^ligence  of  his  crew  on  board  the  boat,  is  not  excused  by  the 
fact  that  he  was  not  on  board  at  the  time,  being  on  the  towpath  and  in 
immediate  command  of  the  crew. 

Iv  SiEKiNa  TO  Hold  Master  of  Canal-boat  BiaPONBiBLB  fob  Injury 
TO  Bridge,  as  the  result  of  negligence  on  the  part  of  his  erew,  the  pre* 
■omption  wonld  be  that  if  he  had  charge  of  the  boat  at  the  time,  the 
men  therein  acted  under  his  authority. 

What  Deemed  Sufficient  to  Constituts  NnucaDroi  on  part  of  master 
of  canal-boat  in  the  management  thereof. 

Writ  of  error  to  the  circuit  court  of  La  Salle  County. 
Action  of  debt  by  the  city  of  Ottawa  to  recover  a  fine  pre- 
gcribed  by  an  ordinance  of  the  city  for  injury  to  a  bridge,  re- 
aulting  from  the  negligent  management  of  a  canal-boat,  while 
under  the  command  of  the  defendant.  The  bridge  in  ques- 
tion croBsed  a  canal  in  the  city  of  Ottawa,  and  was  run  against 
and  ii^ured  by  a  canal-boat  under  the  defendant's  command. 
The  defendant  was  not,  however,  on  board  the  boat  at  the 
time,  but  his  crew  were,  and  acting  under  his  immediate  di- 
rection, and  the  jury  found  that  the  accident  was  the  result 
of  negligence  on  the  part  of  the  crew.  Certain  rules  and 
regulations  of  the  canal  "board  of  trustees,"  prescribing  a 
penalty  for  this  same  ofifense,  was  offered  in  evidence  by  the 
defendant,  which  the  court  refused  to  admit,  and  the  defend- 
ant excepted.    Defendant  likewise  excepted  to  the  court's  in- 
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stnictions  to  fhe  juiy,  and  to  the  refusal  of  the  oonrt  to  gi^a 
eertam  instructions  as  requested.  Verdict  for  plaintiffy  mo- 
tion for  new  trial  overruled,  and  judgment  entered  upon  Tier- 
diet  Thereupon  defendant  assigned  error.  Other  Ceusts  appear 
in  the  oidnion. 

Qlaverj  Cooky  and  OampbeUj  for  the  plaintiff  in  error. 
Orayj  Avery ^  and  BuahneUj  for  the  defendant  in  error. 

By  Court,  Walker,  J.  It  is  contended  that  the  eity  of 
Ottawa  had  no  power  to  i^ass  the  ordinance  imposing  the  pm- 
alty  for  wUlfully  or  negligently  injuring  this  bridge;  that  the 
lef^slature  had  previously  conferred  the  power  on  the  canal 
^^  board  of  trustees,"  to  establish  such  rules,  by-laws,  and  regU' 
lations  in  relation  to  transportation  on  the  canal,  the,  conduct 
of  boats  and  rafts,  and  the  general  police  of  the  canal,  as  are 
usual  or  may  be  found  necessary,  and  that  this  grant  of  power 
to  the  board  of  trustees  was  exclusive  over  the  whole  matter. 
It  further  appears  that  the  trustees  had  acted  under  this  au« 
thority,  and  provided  for  the  imposition  of  a  fine  of  not  less 
than  five  nor  more  tlum  twenty-five  dollars  for  an  injury  to 
any  bridge  on  the  canal,  by  any  person  navigating  any  boat  or 
float  thereon,  as  the  superintendent  may,  in  his  discretiony 
impose. 

The  legislature,  by  enactment,  in  the  charter  of  the  city 
(Sess.  Laws  1850,  p.  300),  conferred  power  upon  the  ci^ 
council  to  establish,  erect,  and  keep  in  repair  bridges  within 
the  city.  It  authorizes  them  to  impose  fines,  forfeitures,  and 
penalties  for  the  breach  of  any  ordinance;  to  adopt  all  ordi« 
nances  necessary  and  proper  for  the  regulation  of  the  police  of 
the  city,  and  to  carry  into  execution  the  powers  conferred  by 
the  act,  not  repugnant  to  the  constitution  of  the  United  States 
or  of  this  state. 

The  power  to  keep  the  bridges  in  the  city  in  repair,  confers 
the  authority  to  employ  the  means  necessary  to  the  end.  And 
the  imposition  of  a  forfeiture  for  a  willful  or  negligent  injury 
to  such  structures,  would  be  a  very  efiectual  and  not  an  im- 
proper mode  to  aid  in  keeping  them  in  repair.  There  can 
scarcely  be  a  doubt  that  under  the  authority  to  regulate  the 
police  of  the  city,  they  may  impose  fines  and  forfeitures  for 
injury  to  public  property  within  the  city  limits.  And  this 
power  was  conferred  upon  the  city  after  the  passage  of  the  law 
which  empowered  the  trustees  to  act.  And  if  the  two  grants 
^  power  are  repugnant,  the  last  expressed  will  of  the  legisl*- 
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me  must  control.  It  then  follows  that  the  coort  did  not  en 
'in  excluding  the  rulee  adopted  ty  ii»  irodtees  as  evidence  on 
the  trial  below.  The  city  eovncal  having  acted,  the  penaltiee 
impeesd  w  Tflgwiiitionii  adioptod  hy  ttojaaatpii,  ^wM  B^thaw 
any  effMt  vpon  the  feoult  of  the  4rial. 

It  was  insisted  that  plaintiff  in  error  was  not  liaUe,  heeaose 
ha  waaiDOt  on  board  when  the  iiyory  occurred.  If  he  was  not 
«  boand,  his  exBw  were,  and  they  were  oiuier  his  ooounand, 
and  subject  to  his  controL  They  were  his  asirvttnta,  and  he 
most  be  responsible  for  their  acts,  whilst  In  the  Hne  ^  ^Mt 
duty,  to  the  same  extent  as  if  he  were  personally  present  and 
directing  their  actions.  The  master  is  always  liahle  for  the 
MgligeDrtar  viUftd  aete^f  bas  aervaiit,  when  tiM  latter  is  m 
his  immediate  employment,  unless  he  forbids  the  aet.  The 
crew  were  under  his  immediate  command,  as  the  evidence 
shows  that  he  was  giving  orders  at  the  time,  and  it  can  make 
w>  difiereoce  whather  he  was  aa  the  hoaft  or  the  towpath*  As 
eemmaBderof  tfaeboat,itwashisdutyto  luMtebeenoii  board, 
or  to  have  intrusted  it  to  the  management  of  a  skillful,  care- 
ful, and  competent  person.  And  it  therefore  follows  that  if 
the  act  was  wantonly  or  negligently  done,  the  master  must  be 
■esponciMe, 

The  jvry  have  tend  (hat  the  aet  was  "^*y"<^    The  ii^ 
ainMittena  present  fisirly  Iha  Uw  arifliag  tqpen  the  «mlei^ 
the  verdict  is  austahied  by  the  praod    And  the  judgmaai  til 
the  coort  beiaw  is  affirmed. 

^TwIgmeBit  afurmed. 


or  MwwcsrALOoKffeajiiwi  ToBsAar  QBMiAHDW  aud  Bwuiwat 
fr»  JMfle  T.  Tvffle,  96  Am.  Deo.  441;  Tampr  w.  7Vmi«b6I^  40  Id.  837;  CMkb 
f.  ffattk,  51  Id.  465;  Jfoyor  efo.  T.  Porter,  70  Id.  686L 

PowxR  ov  MumaiPAL  CJobposation  to  Ekoaob  nr  Woaxs  ov  Imtkbxal 
IvPBOTnmcv:  UatbromA  r,  OU^  i^  MHwaufkee,  80  Am.  Dm.  11%, 

That  Mashce  u  hot  Liaslb  lom  Aon  er  SasvAinr  Wnuwiar 
la— jmecMjar  DoHswRBoorOoHiijaayeaAvnKaanri  JBssChsT. 
9i  Am.  Dm.  82&,  tad  noteSSa. 

AwLfCAtna  or  Bnu  RaiFospK4ff  Suvsaioai  CBsrskT^i^n  Aai»  Ola 
180^  Aod  note  590;  CU^qfDetraiiy.  Oor^  80U.7IL 
Dm.  Talk  XJCZXnX--17 
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Brown  v.  Kellbb. 

[S2  iLUNOn*  16L] 

Pntflov  TO  Bi  Bmtitued  to  Bbnertb  or  Homsstiad  Ezxhptioh  war  vm 

OwRXB  ov  FBrnnsiB,  and  if  the  exemption  attaohei  to  any  aitate  lees 

than  a  f ee»  it  oannot  oontinae,  or  be  claimed,  after  the  eetate  hae  teimi* 

Dated* 
Widow  is  Pbbgluded  vbom  SirnNG  itp  Hombstbad  Right  nr  PRxmau 

Hxu>  BT  HXB  HusBAKD,  and  npon  whioh  he  resided,  under  a  leaae,  tho 

term  having  expired  before  hia  death. 
EUnasTBAB  Ezbicftion  oaknot  Attach  to  Tbnbmbnt,  OwNBEtamp  ot 

WmoH  u  Disoonkbotbd  from  the  soil  upon  which  it  is  erected.    The 

exemption  attaches  only  by  rirtae  of  the  ownership  of  the  land  npon 

which  the  tenement  is  situated. 
OBjBonoK  TO  SuvnoiBNOT  ov  Plaivt  nr  Rbplbvu  should  bi  Ubgbd  bt 

MonoN  TO  QvASH,  and  comes  too  late  on  the  triaL 
Hqldino  oybb  bt  Tbmaht  AiTBK  ExpiKATioN  OV  Tbbi^  whoro  a  leasing 

is  for  a  specific  time,  is  presumed  to  be  wrongful,  there  being  no  eridenoe 

to  the  contrary. 
XDrABT  Who  Disolaiiib  Holddio  undbb  rd  Lahdlobd  d  xor  BMTina^ 

TO  NoTKJB  TO  Quit  before  the  oommenoement  of  prooeedings  agsinsi 

him. 
Tbnabt  must  Suhbbndbr  P&bkisbs  bbvorb  AssBHTDia  Rights  Advbbsb 

TO  liAKDLOBD^  which  he  acquired  after  renting  the  premises. 

Wbit  of  error  to  circuit  court  of  Cook  County.  One  Brow% 
husband  of  plaintiff  in  error,  in  order  to  secure  a  debt,  exe- 
cuted a  chattel  mortgage  with  a  power  of  sale  upon  a  dwelling- 
house  owned  by  him,  and  situated  upon  a  lot  of  which  he 
held  a  lease  at  the  time  of  the  execution  of  the  mortgage.  On 
condition  broken,  the  house  was  sold,  and  after  several  trans- 
fers, the  property  therein  became  vested  in  Keller,  defendant 
in  error,  who  afterwards  also  acquired  the  lease  to  the  lot  cm 
which  the  house  was  situated,  and  then  executed  to  Brown  a 
lease  of  the  lot  and  house  for  a  term  of  six  months.  During 
all  this  time.  Brown  and  his  family  occupied  the  premises  a» 
a  home,  and  his  wife  did  not  join  in  ihe  execution  of  the  mort* 
gage,  or  the  transfer  of  the  lease  upon  the  lot.  Wlien  the  lease 
fix)m  Keller  expired,  Brown  held  over  as  tenant  by  sufferance, 
fix)m  month  to  month,  until  his  death,  and  his  widow  being 
left  in  possession  of  the  premises,  set  up  a  claim  of  homestead 
therein,  refusing  to  pay  rent  Keller  then  gave  her  written 
notice  to  quit,  and  not  complying  therewith,  he  commenced  an 
action  of  forcible  entry  against  her.  After  trial  and  judgment 
before  a  justice  of  the  peace,  an  appeal  was  taken  to  the  circuit 
court,  where  the  defendant  was  found  guilty  of  unlawfully 
withholding  from  the  plaintiff  the  premises  described  in  hi» 
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complaint  Motion  for  a  new  trial  was  refhsed,  and  a  judg- 
ment entered  upon  the  verdict  of  the  jury,  and  the  defendant 
assigned  error.  The  record  presented  the  following  questions: 
^^1.  Whether  Brown  had  such  an  interest  in  the  premises  as 
would  support  a  claim  of  homestead  in  his  widow;  2.  The 
Bofficiency  of  the  complaint,  it  failing  to  allege  that  the  tenant 
held  over  without  leave  of  the  landlord;  8.  The  sufficiency  of 
the  notice  to  quit,  and  whether  the  tenant,  by  setting  up  a 
claim  adverse  to  the  landlord,  did  not  waive  such  notice." 

Smithy  Hartj  and  dyde^  and  Emery  A»  Stom^  for  the  plain* 
tiff  in  error. 

James  Redfield^  for  the  defendant  in  error. 

By  Court,  Walker,  J.  The  homestead  exemption,  created 
by  the  statute,  if  it  attaches  to  any  estate  less  than  a  fee,  can- 
not continue  or  be  claimed  after  the  estate  has  terminated. 
The  persons  who,  by  the  provisions  of  the  act,  are  entitled  to 
its  benefits,  must  be  the  owners  of  the  premises.  Whatever 
may  be  said  of  the  owner  of  a  term, — a  life  or  contingent 
estate, — a  person  having  no  interest  in  the  property,  or  right 
to  its  eigoyment,  is  clearly  not  embraced  in  the  provisions  of 
the  law.  The  term  for  wldch  the  husband  of  plaintiff  in  error 
held  the  property  had  expired  before  his  death*  This,  then, 
precludes  the  possibility  of  his  widow  claiming  any  homestead 
exemption  in  the  premises. 

Nor  can  the  homestead  exemption  attach  to  the  owner  of  a 
tenement  disconnected  from  the  soil  upon  which  it  is  erected. 
It  is  the  owner  of  the  land,  and  his  widow  and  heirs,  and  not 
the  owner  of  a  building,  who  have  the  right  to  claim  the  bene- 
fits of  the  act  When  this  right  was  asserted  by  plaintiff  in 
error,  even  if  the  mortgage  of  the  house  by  her  husband  and 
the  sale  under  it  had  been  void,  the  lease  of  the  ground  upon 
which  it  stood  had  expired,  and  all  of  her  rights  vere  confined 
to  the  building  alone,  and  to  that  no  homestead  rights  could 
attach.  These  rights  can  alone  attach  to  the  building  occu* 
pied  as  a  home,  through  or  by  virtue  of  the  ownership  of  the 
land  xcpOKL  which  it  is  situated. 

It  was  objected  that  the  plaint  upon  which  this  proceeding 
was  based  was  insufficient,  in  not  alleging  that  plaintiff  in 
enor  held  over  without  leave  of  the  owner.  This  may  be  a 
dafidct,  but  if  so,  it  should  have  been  urged  by  way  of  a  motum 
to  quash.  The  objection  came  too  late  on  the  trial.  In  this 
ease,  the  evidence  shows  that  the  leasing  was  for  a  spedfio 
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Itoe^  a»i  thai  plaintiff  in  error  lield  oiwr  after  the  time  had 
expirad.  In  the  abaenee  of  endenoe  to  the  oontraqr,  the  pre- 
•omption  it,  thai  the  holding  over  was  wrongftiL  Thia  imr- 
ranted  the  jury  in  ao  finding. 

It  ia  likewise  urged  that  the  notice  to  quit  waa  inanffieieiit; 
that  having  entered  under  a  lease  for  aiz  mootha,  and  having 
held  over  a  n»onth  after  the  expiration  of  the  term,  the  preaump- 
tion  is  raised  of  a  renewalof  the  lease,  and  that  the  notioe  should 
have  required  her  to  quit  at  the  end  of  mx  mcnflis  ttam  the 
expiration  of  the  first  term.  Xt  is  a  oomplete  answer  to  this 
objection,  that  plaintiff  in  error  disclaimed  to  hold  under  her 
landlord.  She  asserted  a  right  to  hold  independent  of  and 
adversely  to  him.  She  was  therefore  estopped  from  claiming 
a  notice  to  terminate  any  lease  from,  the  d^mdant  in  emr. 
During  this  whole  controversy,  she  has  claimed  to  hold  as  the 
tenant  of  Bigelow's  heira,  and  not  as  the  tenant  of  defendant 
in  error.  If  after  renting  fit»n  him,  she  acquired  rights  ad- 
verse to  his,  she  was  bound  to  surrender  the  property  to  her 
landlord  before  she  could  be  permitted  to  assert  them.  Thia 
die  has  not  done;  and  even  if  the  eupposed  lease  from  Bige* 
low's  heirs  conferred  any  ri^ts,  she  is  act  in  a  position  to 
assert  them.    The  judgments  the  court  below  la  affined. 

Judgment  affirmed. 


Natubk  and  Ck>ir8TBUCTioN  or  HoMxnaAB  Afln  Dmrt  ir.  Okafmtm,  Yi 
▲m.  D«o.  35%  end  note  863;  PUOio  ▼.  Cody,  7BU.  TSJtMHnmmw.  AMmm, 
77  Id.  712;  TumUHmm.  ▼.  Swwm^^  76  Id.  43%  and  noto  tfS. 

Sum  BT  Win  ooNGEBiavo  Homistbajd:  CMod  ▼.  Quka^  76  Am.  Dm. 
440,  and  note  442. 

HomsTsu)  Right  oavitot  bb  Asbebtbd  nr  BoiLDnio  Msbblv,  Indapea- 
dwt  dt  ^kela4id on 'tftnoli it •taadK  SmUh^,  SmMk,  T3  Ajq.  Deo.  SSS. 

Waur  TsvAmr  cajt  DrnvvB  LAtfUiSBDli  TiaoMx  See  Tmm^  *r.  SmUOkt  98 
Am.  Dea  ieB»  and  cum  oeUacted  in  note  UL 

Wbsn  Tbnant  jiqt  Svhtlbp  to  Kotbqb  to  Onm  DssMi  t.  Bimm^^ 

Am.  Deo.  508,  note;  Toumg  y.  SmUh^  76  Id.  109. 

Thb  pbihcifal  C1A8B  IS  oiTBD  to  the  point  that  en  objeotioii  to  the  aaft- 
dency  of  the  oomplaint  in  an  aotum  of  forcible  detuner  mniM  be  Biadeby 
motion  to  qtieA  befeee  tml  «r  Itia  walTed,  in  X«aey  t.  ^fHkm^  M  DL  ltt| 
and  to  the  point  that  an  nnder-tenanj^  or 4itiNr  forMii let  lalo favMMMaky 
the  tenant,  mnat  viald  <the  ncaaeadai  to  the  hudlotd.  ia  XlMtf  w»  Mm^UL  tl 
Id.  47a. 
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NoBTB  PmBaBmaoAii  Ghuboh  op  GmaiiGo  «b 

JffVNB. 

iM  Bale  wPmumy  to  fiUawt  Mwbiab<o's1jmI  alkamjai^ 
at  M  te^  M  il  tfrwii  »  aiila  «i  «b»  boiUUiC  waitiBdBiillj  of  «^ 
«pM  whM  itstandft. 
IhnsHKr  ov  Pbopbktt  to  bb  Sold  to  Satoft  MiOHAino%  Ldek  n  Av- 
TBCUtBXD,  UMBBR  Iluhoib  Sxatutb,  wh«n  mch  diviaioa  ean  Be  ihmU 
witliM^  mimrf,  m4  wkoi  tk»  i^urt  vkMh  k  Mp«t««oa  wiU  be  faffioHi* 
to  pav  all  tiie  daimi^  bat  sot  lor  the  porpoae  of  paying  only  »  portion  of 

FiMft  MaaaoAOMM  n  PaoFinT  liMm  Pabtt  to  Pbocbimxq  to  Bnioboi 
MBOHABio'a  LiXNy  under  Ulinoia  atatnte,  althoogb  the  mortgage  debt 
may  BiOt  yet  be  doe. 

BouBev  ABiwiiiBiCTe#l»iwiBiwBKttTsorFMewB»HoMmwap^ 
Iadhi  moK  PfieBMTT  SiiMatr  s»  an  80B#BonE»  t»  PAnwrr  or 
MaGHAimfs  LixM* — A  prior  enenmbvancer  baa  the  first  lien  on  the  land 
ae  nnimprovedy  and  the  mechanic  baa  a  first  lien,  on  the  Imilding.  Bach 
ahottld  be  aatlBdled  oat  of  the  fimd  open  which  he  baa  the  prior  lien»  and 
9  either  fInJ  bo  mer«  Hum  aafialeitt  to  aattaiy  the  pvknr  Ite  themn^ 
and  the  other  be  iaaoflbiflarb  to  pagr  the  prior  len  oe  it»  thett  tho  kttar 
diooU  be  aatiafied  from  the  aarphu  remaining  of  the  other  fond.  The 
eoort  sbonld  aaoertain,  by  »  jary  or  a  master,  the  separate  valae  of  the 
land  and  of  the  Imilding,  and  decree  the  payment  of  the  aevend  daima 
in  aeeoiiluiee  i»itli  tiU  fteegelBg  mk. 

Wbxt  of  MTKHr  to  the  rapenor  eowrt  of  Chicssa  Petitioft  to 
enfomB  a  meahaBio^ft  lien  upoa  ««rtaiB  lots,  and  tba  church 
edifice  tbereofti  behnging  to  the  North  Preabyterian  Church 
of  Chieagp^  One  Lee,  a  prior  mortgiigee^  and  one  Munger^ 
who  was  a  cetperate  nend)er  of  said  church,  and  in  whom  waa 
the  record  title  to  said  prraaisBS,  w^e  also  made  parties  de- 
imdaiit  to  the  euit  The  petitioBera  prayed  for  a  judgment  &>r 
A»  amooni  claimed  by  them>  to  wit»  $855»  that  a  lieu  upon 
the  premiaee  be  deelaved,aad  that  they  be  sold  to  pay  the  indebt- 
ednaea.  The  defendanta  answered,  admitting  the  facts  stated 
in  the  petition,  and  the  amount  cfadmed  to  be  due;  but  stated 
thai  the  said  churchy  in  order  to  wect  a  church  edifice,  were 
eompdled  to  bonow  twelve  thousand  dcdlars,  and  said  premises 
weie  accordingly  moL*tgaged  to  said  Lee,  on  a  loan  by  him  of 
thai  amount;  it  was  further  stated,  thai  about  twenty  thou- 
sand dollars  in  cash  was  paid  to  workmen,  and  for  materials 
used  in  building  said  church,  including  the  money  loaned  by 
said  Lee;  and  the  defendants  insisted  that  the  value  paid  on 
the  work  and  materials  ought  to  be  added  to  the  naked  value 
ef  the  lots,  in  favor  oi  the  defendant  Lee,  in  the  distribution  of 
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the  proceeds  of  the  sales  of  the  premises.  A  decree  was  ren- 
dered in  favor  of  the  petitioners,  and  defendant,  the  North 
Presb3rterian  Church  of  Chicago,  assigned  as  error:  1.  The 
decree  of  the  court  for  the  sale  of  the  house  and  improvements 
without  the  lots;  2.  The  refusal  of  the  court  to  decree  a  sale 
of  the  lots  and  improvements,  apportioning  the  proceeds  to 
Lee,  adding  the  value  paid  on  improvements  to  the  value  of 
the  lots. 

Scales,  MeAUigteTj  and  Jewettf  for  the  plaintiff  in  error. 
Herveyy  Anthony^  and  Chit,  for  the  defendants  in  error. 

67  Court,  Walker,  J.  The  decree  in  this  case  ordered  the 
sale  of  the  church  edifice  without  the  lots  upon  which  it  stood, 
which  is  assigned  for  error.  The  third  section  of  the  mechanic's 
lien  law  provides  that  the  person  holding  such  a  lien  may,  upon 
petition  to  the  circuit  court,  obtain  an  order  for  the  sale  of  the 
property  upon  which  the  improvements  have  been  made.  The 
fifth  section  of  the  act  provides  the  manner  in  which  all  par- 
ties in  interest  shall  be  brought  before  the  court.  The  twelfth 
section  requires  the  court,  on  the  trial  of  the  cause,  to  ascer- 
tain the  amount  due  each  creditor,  and  to  direct  the  applica- 
tion of  the  proceeds  of  the  sale  to  each,  in  proportion  to  their 
fleveral  amounts. 

The  fourteenth  section  declares  that  if  any  part  of  the  premi- 
ses can  be  separated  and  sold  without  damage  to  the  whole, 
and  if  its  value  should  be  sufficient  to  ^tisfy  the  decree,  the 
court  may  order  a  sale  of  that  part.  It  will  be  seen  that  the 
fourteenth  section  only  authorizes  the  property  to  be  divided 
when  it  can  be  done  without  injury.  The  division  ordered  by 
this  decree  would  necessarily  involve  many  inconvenienoei 
which  could  not  but  produce  injury.  If  the  building  was  sold 
independent  of  the  ground  upon  which  it  stpod,  so  long  as  it 
remained,  it  could  not  be  used  by  the  purchaser  without  tres- 
passing upon  the  owner  of  the  lots.  He  might  require  its  re- 
moval, and  upon  a  failure  to  do  so,  have  it  done  himself,  and 
if  it  could  be  removed,  it  would  be  attended  with  such  expense 
as  to  greatly  depress  its  value.  To  tear  it  down,  would  destroy 
its  value,  except  the  worth  of  the  materials;  and  to  permit  it 
to  remain,  would  entirely  deprive  the  owner  of  the  soil  of  all 
means  of  enjoying  the  ground  it  occupies.  These  considera- 
tions would  no  doubt  produce  a  large  depression  in  the  price 
on  such  a  sale,  and  to  such  an  extent  as  to  render  it  improper. 

The  fifteenth  section  of  the  act  provides  that  persons  having 
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Hens  not  due  maj  become  parties  to  the  suit,  and  have  them 
allowed,  subject  to  a  deduction  of  interest  from  the  date  of  the 
Judgment  until  they  become  due  and  payable.  Under  this 
provision,  the  mortgagee  was  properly  made  a  party  to  the 
proceeding.  And  under  this  section,  the  court  was  required 
to  ascertain  the  amount  of  his  lien,  and  decree  its  payment, 
although  it  was  not  due,  and  then  have  ordered  the  sale  of  the 
whole  property.  The  fourteenth  section  only  authorizes  a 
division  of  the  property  when  it  can  be  made  without  injury, 
and  when  the  part  which  is  separated  will  be  sufficient  to  pay 
all  of  the  claims,  but  not  for  the  purpose  of  the  payment  only 
of  a  part  of  the  claims.  This  decree  was  therefore  erroneous 
in  both  of  these  respects. 

The  twentieth  section  of  the  act  declares  that  no  encum- 
brance upon  the  land,  created  before  or  after  making  the  con- 
tract for  improvements,  under  the  law,  shall  operate  upon  the 
building  erected,  or  materials  furnished,  until  the  persons  per- 
forming the  labor,  or  furnishing  the  materials,  are  paid.  And 
upon  questions  arising  between  previous  encumbrancers  and 
creditors  under  the  act,  it  is  provided  that  the  prior  encum- 
brance shall  be  preferred  to  the  extent  of  the  value  of  the  land, 
at  the  time  of  making  the  contract.  It  is  also  declared  that 
the  court  shall  ascertain,  by  jury  or  otherwise,  as  may  be  re* 
quired,  what  proportion  of  the  proceeds  of  the  sale  shall  be 
paid  to  the  several  parties  in  interest.  It  will  be  seen  that  the 
mortgagee  had  a  first  lien  upon  the  lots,  to  the  full  extent  of 
their  value,  if  required  to  pay  his  debt.  He  also  had  a  subse- 
quent lien  on  the  building,  subject  to  the  first  lien  of  the  work- 
men thereon.  They,  in  like  manner,  had  a  prior  lien  on  the 
edifice,  and  a  subsequent  lien  on  the  lots.  These  were  the 
rights,  and  this  was  the  relation  of  the  parties.  Each  had  a 
right  to  have  his  debt  satisfied  out  of  the  fund  upon  which  he 
had  a  first  lien;  and  if  it  was  not  sufficient,  out  of  any  surplus 
that  might  remain  after  satisfying  that  lien. 

The  court  should  therefore  have,  by  a  jury  or  master,  ascer- 
tained the  separate  value  of  the  lots,  and  of  the  building,  and 
upon  it  decreed  the  payment  of  the  several  claims.  By  it  the 
court  should  have  ordered  the  payment  of  the  mortgage  out 
of  the  proportion  of  the  fund  arising  from  the  lots,  and  the 
mechanics  out  of  that  arising  from  the  building.  If  the  lots 
were  three  tenths  of  the  value  of  the  entire  property,  then  that 
proportion  of  the  money  should  be  applied  to  the  payment  of 
the  mortgage,  and  the  other  seven  tenths  to  the  payment  of 
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in^  Heii  of  tlM  tedobftiritiK  IT  Cm*  ittMltf  ciT  tiMhc^  AuMf  nvm 
not  neoesBfloy  fo^p^y  fhe  Kan  upon  it|  ti»t  lien  slMild  be  paid 
ift  fall,  and  then,  if  wKem&rfj  ihe  rarphis  of  fliat  ftiikl  should 
be  applied  to  the  unpaid  portba  of  the  Heft  on  the  ether  fimd. 
And  if  any  stntiltui  i^etnftlned  after  pajring  lA  the  ehdm,  it 
would  be  paid  to  the  omiere. 

The  decree  of  the  taiM  bdiNr  to  Mrl^ened^  $tA  the  eauae 
rentanoed. 


Wae  m  Paotaa  Piavr  ia  fMOToenf  i**  lanmam  wmtmmBrm  ma: 
ffiidbM  ▼,  JUtMvdbb  aO  AiB.  Dm.  S20;  IFiMtaNM  ▼,  CA^mmnv  €»  IcLflat^  miA 
Bote  672. 

Panttirr  or  Mobtoaoi  OfvxB  Haoiuno't  Last  dt^OamijpMttmd  Pkan*§ 
Afpmi^  7S  Am.  Itae.  978^  ttd  aotai  871 

DM'KKinwirtieyor  Paieaitia^iinpiio  uuet  Mtpinr*  AiAifMi^  76  Am*  iMd^ 

Wajir  Ksi—iiffrioQiTa  MjigMf  iMtiwTi Law  PaadHNDMBovwoit* 
MPM'>  1>^^  JbrMtfi^  AMft  T.  YFiNfJbifk  74  AiB.  Dmw  740l 

Whaii  Buitii  OoTSBH  PaocBUiDroi  TO  Bbdimms  MaaBAnaf  Lum 
Weti  T.  Flemmimg.  68  Ajq.  Bee.  639. 

Thb  rmiroiPiLL  (un  n  cited  in  eapport  ef  the  nile  of  apportuHuneat  be- 
tween meehaaidli  Hen  and  prior  mgrtgsge,  ee  ettted  in  the  fourth  point  ia 
the  jyOMa^^  ia  JMaHfly  ▼<  Skapmm^  9a  HL  96f  09mh  ▼«  ilboM^  64  Id.  M^ 
the  latter  OMe  alee  dhtJatuMiiia  A*  prineipid  eMa  In  Oreefc^  ▼.  i^erih^ 
«f0rt6m  JC/"^  Ok*  48  U.  484,  the  prinoipel  eaee  is  cited  end  eieained  in  ra- 
ktion  to  the  mennine  ef  Ike  term  ^laad,"  ee  need  ia  the  aot  veUtiTe  te 
neeheniee*  w*—**- 
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LS2  iLUHOn*  S7L1 

Ieatxl  mat  Suohtlt  DEYXAxm  ntoif  Thbsad  or  Boad  to  Atoxd  Oa- 
aramffroir,  end  not  ohenge  the  road  itaelt  But  when  the  whole  length 
ol  the  road  ieeheadened  for  e%ht  er  aia»  ymt%  end  ie  aoteafleientlsf 
tnw«led  to  present  it*  heeomi^  obetraoted  by  the  growth  of  weeds  end 
graop  there  \m  not  that  eontinned  vmt  eessntiel  to  a  preeoriptfare  right. 

FoBuo  CAXVOT  AoQuna  pRnoaiFnya  Biobt  to  Pies  oter  Tract  ov 
Laici)  Gxkxeallt,  but  it  muet  be  confined  to  a  deflnitep  certain,  and 
praeiee  hoe  or  way. 

TwaMTt  YiABa  ai  Qaoatawf  Pnsoa  wirmr  Whiok  Bvaua  oah  Ai^ 
qnaa  PaiecBtfnTB  Rioir  ve  Umb  Boaih  and  tratel  over  Tarieae 
linee  oonTerging  in  a  oommon  point  cannot  be  ee  nnited  ae  to  make  oot 
the  requiaite  length  of  time. 

Cit  or  Road  to  BsrABuaa  Puscairrtva  Rnmr  icvsr  aa  Oratr,  adv«n% 
end  aader  ehdm  of  ri^it. 

DaDKumoH  of  Pvauo  HieHWAT  Mimr  aa  ar  (>wiiaa  oaTEXUBvoOaaaaBw --- 
A  treopaaeery  or  even  a  tenant,  cannot  grant  a  valid  eaaenwmt  over  the 
land  of  the  owner. 
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ISo  C^monnm.  SovFiCEURr  Pimojotmi,  thwm^W^hokrfiwtiM  oatllt^ 
part  ol  tko  owner  to  nake  the  gilt^  and  else  aa  aooepleiioei  The  own* 
er"*  inteAfioii  may  be  nunifeflted  in  writing,  by  dedantionab  or  by  aoti* 

Aum^iJiiim  Mr  F»au«  a«  Itomiai  or  EAttMunr  tt  Uttf^ixr  Masntttntt 
MrAR%  MHh  «  «aldi«  dltti»  of  and  stfaM^s  ^  Wiftmf  Itf  ^^ 
pvoper  coontgr  or  town  aulhoritioib 

FuBUD  HioBWAT  D  NOT  Ebtabii]bhh>  bj  the  mere  nrTe j  and  platting  «l 
a  foad  by  a  oonnty  snrvvyor,  under  the  direction  ol  highway  oommii* 
8«nb  a  proae^dbg  t»  dM^ked  oiiiy  to  aaO«rlala  Ihd  oouMa  and 
of  a  Mfld  dttknid  to  b«  alrnU^  eaUlxdMidy  and  it  Mepa  Ifai 


W«n*  of  efMT  U^  fb^  drcfA  iMtft  of  KendaO  Cbnnty. 
AeCi«i»  of  ^bi  to  iMov^r  fiie  penalty  for  dbstmctiiig  a  (vtb^ 
Mo  road  lif  the  efedtkm  of  a  fence.  The  defendant  admitted 
11m  efeetioa  of  the  oketnietiiA,  bnt  denied  that  the  place  in 
which  H  waa  eneted  iraa  a  pahfio  highway.  The  plaintiff 
aooght  to  establlBh  the  fact  that  it  was  a  pubHo  highway,  eithet 
by  pteseiipiion  tit  dedicaGony  and  ifeBed  npon  teethnony  BUffi- 
dently  set  fefth  in  the  opinion.  He  aho  introduced  in  evi- 
dence a  eapj  of  certain  proceedings  relatire  to  the  platting 
aad  survey  of  the  road  in  qneetion.  The  jury  ftmnd  the  do* 
fcndant  guHty  ae  diarged,  and  the  motion  bt  a  now  trial 
being  denied,  he  assigned  error. 

QlowTy  Coohj  and  CampbMf  tor  the  plaintiff  in  oner. 
Ofay,  Avery y  and  BiMAaeB,  lor  the  defendant  in  error. 

By  Court,  Walksb,  J.  The  overruling  of  the  motioQ  for  a 
new  trial  by  the  court  below  is  assigned  far  error,  and  the  only 
question  presented  by  this  record  is  one  of  fact  And  it  is 
whether  the  evidence  establishes  the  charge  that  plaintiff  in 
error  obstructed  a  public  highway,  as  alleged  in  the  complaints 
That  he  erected  the  obstruction,  there  is  no  dispute,  but  it  is 
denied  that  it  was  in  a  pubUo  highway.  Defendant  in  error 
makes  no  claim  that  such  a  road  was  ever  established  under 
the  statute;  but  he  does  contend  that  the  evidence  establishes 
a  public  road,  both  by  prescription  and  by  dedication.  On 
the  first  of  these  questions,  as  might  be  expected,  in  tracing 
the  history  of  such  a  transaction  through  a  kngth  of  time,  the 
evidence  is,  to  some  extent,  inconclusive  and  contradictory. 

We  think,  after  a  careful  examination  of  all  the  evidence, 
that  it  fEiils  to  establish  a  prescriptive  right  in  the  public  to 
use  the  portion  oi  the  road  in  controversy  as  a  public  highway. 
The  evidence  fidls  to  show  that  there  was  a  continuous  use  of 
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this  track,  by  publio  travel,  for  twenty  years.  It  appears  there 
were  several  lines  of  travel,  all  converging  to  the  ford  on  the 
Illinois  River,  but  they  were  too  £Eir  separated  from  each  other 
to  constitute  but  one  road.  They  do  not  seem  to  be  mere  de« 
partures  from  one  common  track,  to  avoid  a  temporary  ob- 
struction. They  seem  to  have  been  separate  and  independent, 
having  no  portion,  or  even  a  point,  in  common,  except  the 
ford  to  which  they  all  converged.  It  is  true  that  travel  may 
slightly  deviate  from  the  thread  of  the  road  to  avoid  an  ob- 
struction, at  any  point  in  the  road,  and  still  not  change  the 
road  itself.  But  it  is  otherwise  when  the  whole  length  of  the 
road  is  abandoned  for  eight  or  nine  years,  and  is  not  suffi- 
dently  traveled  to  prevent  its  becoming  obstructed  by  the 
growtJli  of  weeds  and  brush.  In  such  a  case,  there  is  not  that 
continued  user  which  is  absolutely  necessary  to  establish  a 
prescriptive  right. 

Pembroke  testifies,  and  he  seems  to  have  had  ample  means 
of  being  informed  of  all  the  circumstances  during  the  time  of 
which  he  speaks,  that  the  travel  was  cut  ofif  from  this  road  for 
eleven  or  twelve  years.  That  the  travel  on  the  road  in  con- 
troversy had  only  continued  four  or  five  years.  In  this  he  is 
substantially  supported  by  the  evidence  of  Lewis,  Trumbo, 
James  Brown,  Hardin,  and  others.  It  also  appears  that  plain- 
tiff in  error  built  a  bam,  and  inclosed  a  lot  and  calf  pasture, 
over  the  old  track  that  was  traveled  in  1835,  as  much  as 
twenty  years  before  the  trial.  On  the  contrary,  the  witnesses 
of  defendant  in  error  only  speak  in  general  terms  that  the 
travel  was  about  where  the  road  now  runs. 

A  prescriptive  right  cannot  be  acquired  to  pass  over  a  tract 
of  land  generally,  but  it  must  be  confined  to  a  specific  line  or 
way:  8  Kent's  Com.  419.  The  public  can  no  more  claim  a 
prescriptive  right  to  pass,  at  any  and  all  places,  over  a  man's 
land  than  can  an  individual.  The  right  must  be  confined  to  a 
definite,  certain,  and  precise  line.  Here,  this  was  not  the  case, 
as  there  were  several  different  lines  of  travel,  none  of  them 
continuing  in  constant  use  for  twenty  years,  the  shortest 
period  within  which  the  right  can  be  acquired.  Nor  can  the 
travel  over  these  various  lines  be  so  united  as  to  make  out  the 
requisite  length  of  time.  To  have  that  effect,  it  must  be  con- 
fined to  one  track,  and  for  the  requisite  period.  It  must  also 
be  open,  adverse,  and  under  claim  of  right  In  this  case,  all 
of  these  requisites  seem  to  be  wanting,  to  establish  the  pre- 
scription. 
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The  next  question  is,  whether  the  evidence  proves  a  dedica- 
tion. It  is  insisted  that  Brown,  in  1831,  made  a  dedication  of 
the  road  to  the  public.  It  was  attempted  to  be  proved  from  a 
conversation,  in  which  Richey  asked  him  why  he  had  settled 
on  the  land  he  then  occupied,  when  Mrs.  Brown  replied  that 
they  were  going  to  keep  a  hotel  and  make  some  dimes  by  the 
road.  And  from  Brown's  having  said  to  Dimmick,  in  1834, 
that  there  would  always  be  a  road  at  that  place,  and  pointed 
out  the  place  where  he  intended  to  plant  an  orchard,  and  said 
the  road  would  run  by  it.  The  laud  at  that  time  belonged  to 
the  government,  and  Brown  had  no  title  to  or  interest  in  it, 
but  was  only  occupying  it  as  a  squatter.  Dimmick  after^ 
wards  entered  it,  and  sold  it  to  plaintiff  in  error.  At  the 
time  Brown  made  these  declarations,  even  if  they  were  suffi« 
dent  evidence  to  make  a  dedication,  he  was  not  the  owner, 
and  had  no  right  to  dispose  of  or  encumber  the  land.  He 
could  not  confer  any  more  or  better  right  than  he  possessed. 
It  would  be  unheard  of  for  a  trespasser,  or  even  a  tenant,  to 
exercise  the  right  of  granting  a  valid  easement  over  the  land 
of  the  owner.  This  evidence  fJEuls  to  establish  a  dedication  by 
Brown. 

There  is  no  evidence  tending  to  show  that  plaintiff  in  error 
ever  dedicated  the  road,  or  recognised  its  legal  existence.  He 
obstructed  it  with  his  bam  and  fences,  and  declared  he  in- 
tended to  inclose  it  with  a  fence  as  soon  as  he  became  able, 
and  we  discover  in  the  evidence  no  declaration,  or  act,  that 
shows  such  a  design  on  his  part,  but  the  contrary. 

To  constitute  a  sufficient  dedication,  there  must  be  the  in- 
tention to  make  it,  and  also  an  acceptance.  This  intention  on 
the  part  of  the  owner  may  be  manifested  in  writing,  by  declara- 
tions, or  by  act&  But  the  intention  must  be  unequivocal,  and 
satisfEMstoiily  proven;  and  the  acceptance  must  also  appear, 
and  when  the  publio  are  the  donees  of  the  easement,  that  is 
usually  manifested  by  acts,  such  as  taxing  charge  of  and  re- 
pairing the  highway,  by  the  proper  county  or  town  authorities. 
Plaintiff  in  error  by  none  of  these  modes  manifested  a  design 
of  making  a  dedication  of  the  right  of  way  to  the  public,  and 
if  he  had,  it  does  not  appear  to  have  been  accepted.  The 
proper  authorities  do  not  seem  to  have  even  repaired  the  road, 
nor  does  any  other  act  seem  to  have  been  done  by  them,  which, 
in  the  slightest  degree,  indicated  that  they  ever  regarded  tliia 
as  a  highway  until  they  caused  it  to  be  surveyed  and  platted 
in  1861. 
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It  was  argued,  however,  that  the  survey  and  platting  of  tbii 
road,  under  the  order  of  the  highway  commissionenr,  established 
it  as  a  public  highway.  What  ihe  first  order  was,  does  not 
appear.  Whether  it  found  this  road  to  exist,  or  only  that 
there  was  a  road  in  that  vicinity,  or  whether  they  directed  the 
surveyor  to  ascertain  if  a  road  did  exist,  and  if  so  to  find  its 
locality,  does  not  appear  in  the  evidence.  But  if  it  did,  it 
could  not  afiect  the  rights  of  plaiatifir  in  error.  This  was 
not  a  piooeeding  to  establish  a  road,  but  only  to  ascertain  the 
courses  and  distances  of  one  clainwd  to  be  already  established. 
This  proceeding  did  not  establish  or  prove  anything  but  that 
the  eommissioners  claimed  that  a  road  existed  where  the  sur* 
vey  was  made.  It  left  the  proof  of  its  existence  precisely  as  it 
was  before.  It  also  had  the  further  effect  of  estopping  the  pub- 
lic firom  claiming  that  the  road  ran  upon  a  different  line  firom 
the  survey.  When  its  existence  was  questioned,  it  devolved 
upon  the  people  to  show  that  they  had  acquired  the  right  in 
the  place  ^ey  claimed  by  the  survey.  It  could  not  have  been 
the  intention  of  the  legislature,  when  they  authorised  the  pub- 
lic authorities  to  have  such  surveys  made,  to  conclude  the 
owner,  in  his  absence,  and  without  any  means  of  being  heard 
to  controvert  the  claim  of  the  puUic.  Nor  does  the  law  give 
him  the  right  of  appeaL  It  does  not  declare  that  such  a  sur- 
vey shall  affect  his  rights,  nor  does  it  Such  a  proceeding  is 
ex  fMirte,  and  without  evidence,  and  is  consequently  not  bind- 
ing upon  adverse  interests. 

From  the  whole  evidence  in  the  case,  we  are  of  the  opinion 
that  it  does  not  sustain  the  verdict,  and  that  a  new  trial  should 
have  been  granted,  and  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


What  OMfsnnreii  Dmammxap  and  how  midst  8es  Warrm  v.  /wnhos 
«a^  SS  Am.  Deo.  610;  Meelor  v.  ffarU^U  Id.  660;  Oardkm'  v.  IHtdak,  60 
Id.  407;  ffeiniifDaMr.irewOrleam,T9  Jd.  SM$  Batt  r.  McLeod,  U  Id. 
4M. 

DanxuMov  cv  Laud  as  Pomjd  Hmhwats  Mbdgm  v.  AyoltoiH  42  Am 
Deo.  4T6|  mtdB  v.  Htmien  4*  U.  41;  Sktce^w.  Milkr,  06  Id.  112;  Drmtek  ▼. 
Jfofitfn,  67  Id.  299,  note;  Apalaekleola  v.Xawt  Co.,  79  Id.  284;  StkaUe^  t. 
ConmomoecM,  78  Id.  859,  and  note  370. 

PRsaoazpnys  Rioht  to  Lakd  of  Higbwat  mat  bs  AoqntHBD  sr  Jwdh* 
▼muAL  Who  IitcLOsn  It,  and  ooonpiea  it  adrenely,  naiatamptedly,  and 
snder  a  daim  of  right  for  moie  tiiaa  twwtgf  yoaiM  WMw  v»  Oahyiim,  66 
Daa  111»  and  nota  lia 
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•WMT  W  tktt  titk  to  the  ipoui^ia  Hardmg^.  Tmm  </^aK  S3  HI  606t 
Ijylf  T.  ToMi  ^  X(O0•l^  87  Id.  66;  and  to  the  point  that  tho  gift  moat  bo 
Moaptad  by  iiie  public  aiiflioritia%  in  Toiaa  qfPrheekm  t.  Ten^Oon,  71  Id. 
n.  ItJactadinflhyarfT.  Janhlay,  S  BL  App.  H  W  fha  point  tlwt  land 
wad  aa  andior  a  pnblio  lilfllMniy,  vitfMnt  lAJaatian  b^ 
Iv  sMsa  ttaA  taMuty  paMfiL  tiivu^  not  Imaad  on  ^thar  aida^  asay 
bjghway  ly  iiiawi  ipthai 


King  u  GfLwir . 


Tiairiipiw,  jttL] 

W^snaoiTr  nr  Dhd)^  Tbia  #uaiiiiami.i 
▲oQiaBSP  BT  flaiwnn  Immia  to  Bnnvcr  of  OiAjniu;  and  tba  atat- 
ntocy  aoianant  in  m  daad  axprened  by  tha  word%  **  grants  bargain,  and 
aall, ''imports  a  aoffioient  wazzanty  to  giro  effeot  to  tha  mlo. 

EUU  TBAT  TmJB  SUBSIQUEffTLT  AOQUIBID  BY  GeAHTOB  JwUKn  TO  BbN- 

■WT  t  G«a»w%  nndarlfca^pamtiwairoada,  *'giant»baigaia,.aailMll,'' 
in  •daad,  olitaiin  vbothar  anob  pnor  iprantaa  had  aainn,  in  lact,  of  the 
ffwniiatj  or  not;  and  althongh  the  daad  by  wbieh  the  grantor  aalee- 
qnantly  ao^pired  title  naa  not  reoordody  or  naa  improperly  withheld,  or 
waa  loat  or  deatroyed. 

wavQfva  It  S^mor  nr  Famdio  Xrlb,  bo*  oaly 
bynaahaaqnaotaalaof  tha  land  to 


BvbBvxir  OB  DsTDfUB  WILL  La  to  Baoom  Dud  vithhald  from  tha 
peraon  in  whom  the  title  to  the  land  thereby  oonTeyed  ia  yeated;  and  if 
a  deed  ahoold  be  loat  or  daatteyed,  n  -oanrt  ol  eqaity  wonld  NUere  againat 
tlalaaii  bv  oampdling  tha-anaontioQ  ef  antittitr  duad 

O&rwMSJKm  ov  8bbd  am^  or  Goon  Biomt  va  Ckanna  amm  BaosDr,  if  at 
all,  at  tha  deUyciy  of  iSbm  deed.  Xhogr  are  peraonal  ooirenanta^  not  ron- 
ning  with  tha  land,  and  are  iaj^tafentf.  Their  broaoh  dependa  upon  no 
(atmoonliDgenoy,  and  if  the  grantor  4a  not  weS-aaiaad,  or  if  he  haa  not 
tfia  yoMT  <lo  oMmf^  atiba  tina  df '«ha<WifHy  af  tba  4bad,  an  notkn 
at  onoa  aoonia%  and  a  iwMaai'y  awy  be  had. 

RWHT   ID   BaOOTSB   lOE   BbBAOH   of   OOfVEKAXT  OF   SUIDI,   OB  OF  QOOD 

BiOHr  TO  Oomrxr,  aorThraatothafaaaanalTifeaaMMiaaa-olnfnntae 

by  dead. 
lIiaaumB  of  Daiuon  ion  Bbbaob  of  CkmnrAara  of  ftnmr  ahd  of  Qoon 

SiOBV  TO  OovmRf  In  "aiaiaatHa  inailtntad  bsfaEO  Ike  ^^iwiha  aoiQiiired 

tMatathajaiwiMm  aadthaipraafcinbn^gflafeof  pnwawinn,  iathapar.^ 

ehaaa*nMM|r9  with  intsreat. 
HoKDiAL  Dajuobb  ovlt  oajt  ■■  BaooTBBBD  for  biaadi  of  tha  oorenanta 

ofaaUttMid^^aadTi^t  to^aamy,in«Matba  granlar  aotsfaaa  tiUa 


Jbr  AiA  Ammm  «h  OommMm  aoomoa  sr  lUMafli^  ^t^uMom  a  8v« 
TO  Bwxvm  oiTLT  TO  Bxxm  of  Isjonr  Suarionu^  and  if 
adat  uliioh  ndtifrta-lha  iiijnfy,  Ih^  nmat  be  ooaaidartd 
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Action  of  oovenant  by  Catherine  E.  Gilson,  administratrix 
of  George  W.  Gilson,  deceased,  for  the  use  of  one  Hellman, 
against  Gtoorge  W.  King,  to  recover  damages  for  alleged  breach 
of  certain  covenants  of  seisin  and  of  good  rights  to  convey, 
contained  in  a  deed  of  conveyance  of  land  from  the  defendant, 
King,  to  the  plaintiff's  intestate,  George  W.  Gilson.  On  the 
twenty-second  day  of  March,  1856,  King,  together  with  his 
wife,  executed  and  delivered  to  the  plaintiff's  intestate  a  deed 
of  conveyance  of  certain  vacant  and  unoccupied  land,  situated 
in  the  state  of  Iowa,  title  paramount  thereto  being  alleged  in 
one  Easly.  The  deed  purported  to  convey  a  fee-simple,  and 
contained  covenants  of  seisin  and  of  good  right  to  convey. 
On  the  9th  of  June,  1856,  Gilson  and  wife  conveyed  the  same 
premises  to  one  Thome,  by  deed,  in  which  the  operative  words 
of  conveyance  were,  ''grant,  bargain,  and  seU,"  but  containing 
no  expressed  covenant  of  general  warranty.  On  the  11th  of 
November,  1856,  Thome  conveyed  to  one  Morris,  and  on  the 
2d  of  June,  1857,  Morris  conveyed  the  same  premises  to  Hell- 
man,  for  whose  use  suit  was  brought  A  patent  was  issued 
for  the  same  land  from  the  United  States  to  Easly,  on  the  1st 
of  October,  1856,  or  about  six  months  after  the  conveyance 
from  King  to  Gilson.  On  the  29ih  of  January,  1861,  by  a  deed 
of  that  date,  Ea^ly  and  wife  conveyed  the  premises  to  the  de- 
fendant, King,  and  this  suit  was  brought  on  the  8th  of  Febru- 
ary, 1861.  The  defendant  pleaded  non  estfaetumy  and  gave 
in  evidence  the  Iowa  statute  providing  that  ''when  a  deed 
purports  to  convey  a  greater  interest  than  the  grantor  was  at 
the  time  possessed  of,  any  after-acquired  interest  of  such 
grantor,  to  the  extent  of  that  which  the  deed  purports  to  con- 
vey, inures  to  the  benefit  of  the  grantee."  The  issues  were 
found  in  f&vor  of  the  plaintiff,  and  a  motion  for  a  new  trial 
being  denied,  the  defendant  appealed. 

E.  F.  Bully  for  the  appellant 
O.  S.  Eldredgsy  for  the  appellee. 

By  Court,  Walkbb,  J.  The  first  question  which  we  propose 
to  consider  is,  whether  the  title  acquired  by  appellant  of  Easly, 
by  deed  of  conveyance,  dated  January  29,  1861,  inured  to 
Hellman,  as  a  subsequent  grantee.  It  is  urged  that  it  did  not, 
for  two  reasons:  1.  Because  the  deed  from  Gilson  to  Thome 
contains  no  covenant  of  general  warranty;  and  2.  Because 
the  deed  from  Easly  to  appellant  was  delivered  after  the 
oonunencement  of  this  suit     In   the  case  of  De  WiHf  T. 
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Haydn^  24  III.  525,  it  was  held  that  the  words  "  grant,  bar- 
gain, sell,"  contained  in  a  deed,  being  a  statutory  covenant,  is 
snfBcient  to  enable  a  subsequently  acquired  title  to  inure  to 
the  grantee.  This  deed  to  Thome  contained  these  words,  and 
it  wab  therefore  as  effectual  to  pass  the  subsequently  acquired 
title  to  Hellmaa»  the  last  grantee,  as  though  it  had  oontained 
fall  contents. 

The  rule  has  been  announced  with  uniformity,  and  in  gen- 
eral terms,  that  a  person  who,  having  sold  and  conveyed  real 
estate  by  a  deed  containing  covenants  of  general  warranty, 
and  subsequently  acquires  the  title,  that  it  inures  to  the  bene- 
fit of  his  grantee.  Whether  this  effect  is  produced  by  way  of 
estoppel,  by  remitter,  or  by  operation  of  the  statute  of  uses, 
has  been  a  matter  of  much  discussion,  but  whether  it  is  by  one 
or  another  of  these  modes  can  matter  but  little,  as  the  effect 
produced  by  either  is  in  all  respects  the  same.  The  doctrine 
as  it  obtains  in  Great  Britain  seems  to  be,  that  if  a  person  sell 
land^  with  warranty,  and  the  title  fails,  but  the  grantor  subse- 
quently acquires  the  land  under  a  different  title,  there  is  an 
equity  arising  out  of  the  ccmtract,  which  annexes  it  to  the 
new  title.  This  also  appears  to  be  the  doctrinp  of  a  portion  of 
the  states  of  the  Union.  In  others,  it  is  held  that  an  after- 
acquired  title  passes  by  way  of  estoppel  to  the  grantee:  Baxter 
▼.  Bradbufy^  20  Me.  260  [37  Am.  Dec.  49].  In  Pennsylvania, 
the  same  rule  obtains,  with  slight  modifications:  Brotun  v. 
MeC&rmick,  6  Watts^  60  [31  Am.  Dee.  450];  Shaw  v.  GalbraUh, 
7  Pa.  St.  111. 

In  the  case  of  Boot  v.  Croeky  7  Pa.  St  880,  the  court  went 
Ihrther,  in  holding  that  the  title  inures  to  the  grantee  without 
le&rence  to  a  covenant  of  warranty.  In  the  Kentucky  court  of 
H^peals,  in  the  case  of  Cotton  v.  fPard,  8  T.  B.  Mon.  804,  the 
rale  that  the  subsequently  acquired  title  inured  to  the  grantee, 
under  a  deed  containing  covenants  of  warranty,  was  fully 
lecognixed.  And  the  supreme  court  of  Missouri,  in  the  case  of 
Bee$e  v.  Smithy  12  Ma  844,  announced  the  same  rule;  and  see 
the  following  cases  decided  by  this  court:  Rigg  v.  CooJb,  4 
Oilm.  850  [46  Am.  Dec  462];  WtUia  v.  WaUony  4  Soana.  65; 
Jone$  V.  Kingj  25  HI.  888.  Upon  a  careful  review  of  all  the 
authorities,  we  are  clearly  of  the  opinion  that  the  title,  subse- 
quently acquired,  did  inure  to  Hellman. 

It  was,  however,  insisted  on  the  trial  that  the  title  could  not 
inure,  unless  there  was  a  seisin  in  fact  We  have  not  found 
that  the  rule  is  thus  limited.    On  the  contrary,  in  the  case  of 
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ConM  T. /odhMis  3  OQih.  606,tt  was  hdd  that  th6  tiCle  ixamd 
to  ib6  benefit  of  the  plaintiflff  when  he  was  not  in  poaeeetton 
Mi  the  time  ibe  rait  was  hroof^  or  the  judgment  noovetei. 
We  SM  iinaUe  to  peroem  how  the  fremiaea,  being  imoecnpM^ 
oonld  pranreni  the  title  fiom  paaaing,  any  more  thsa  if  the  eon- 
««grsnea  had  been  diieotlj  to  the  ai^ellee.  The  Uiw  has  held 
that  the  title  inureSi  and  has  not  made  it  to  depend  wpon  the 
eondition  of  tiie  piecaisea. 

It  waa  alao  niged  that  audh  a  role,  in  case  Ae  kmd  wem 
Taeant,  mig^t  Iterate  with  great  iqJQBt&oe,  if  I3ie  grantor  ahei^ 
eKeoute  a  conreyance  to  a  diffeoant  peraon,  -who  might  gat  at 
fintieoorded.  This  is  tme  of  a  hvge  portion  of  ordinaxy  oon- 
^reyanoes,  and  still  (be  title  paases  to  the  gsaslee.  Ji  is  not 
tiie  reoording  of  the  deed  that  pasaaa  the  title,  hut  it  only 
seenrea  the  title  horn  being  daioatad  by  a  adbeeqiiei^  sale  of 
(be  land  to  an  iimocaEit  povohsser. 

If  the  deed  were  withh^  fioom  Ihe  person  Ini^Mn  &e  title 
was  Tested,  he  oonld  no  doubt  tooovbt  it  by  san  action  pf  le- 
ploTin  or  detinue.  Or  if  it  ahoold  be  lost  or  destroyed^  a 
oeort  of  eqnity  would  lelaeTe  agamst  ita  lass  by  ttnapeUing  the 
OQBaoutkm  of  afiother  deed.  So  thsA|  in  any  Ofont,  the  party 
hdding  the  title  would  hsTO  the  means  of  awiing  Inmaelf  of 
the  evidenoe  of  his  title.  In  this  ease,  when  Sasly  OGnToyed 
the  land  to  appellant,  the  tLOe  Tested  in  HeHman,  for  n^oae 
nse  this  suit  is  instituted,  and  the  title  semauiB  in  Inm,  what- 
ever may  ha<pe  become  of  the  deed. 

The  next  question  presented  for  consideration  is,  whetiier  the 
perfecting  of  the  tiUe  is  a  bar  to  a  recovery,  or  operates  to  miti- 
gate the  damagea.  Theoetvenaataofaeisin,  and  of  good  right 
to  oonvey,  aae  broken,  if  at  all,  when  tiie  daad  is  ddiTwed. 
They  are  personal  coyenants,  not  ramdng  with  tibe  land,  and 
am  tfi  pfWBBmU.  Tbea  bmaoh  depends  'spen  ao  Aitiire  eon- 
tingenoy.  Ilieyaae,  that  the  grantor  is  then  seised,  and  has 
good  right  to  oonv^.  If  he  is  net  wdl  seised,  ar  if  he  has  not 
ttie  power  to  eonvey,  when  ib»  deed  b  ddivered,  an  action  at 
enee  accrues,  and  a  Toooirary  may  be  had.  In  this  ease,  it  is 
not  paetended  that  appellant  was  seised  in  fee  when  he  con- 
veyed to  Gilsen.  iOe  might  have  seeovered  on  these  oov«e- 
asnts  in  his  lifetima,  and  the  same  Jdght  sanrived  to  his 
representatives  after  his  death. 

Sadaanit  bean  iastitoted  by  hin^  and  a  saeavary  had  be- 
appellaat  paoeured  fihe  deed  inm  Easfy^  the  maajwfe  of 
would  hmm  been  the  pniwhaae-saQpey»  wUh  iaiteraat 
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In  such  a  case,  the  grantee  does  not  obtain  what  he  purcfaased 
But  it  eeems  to  be  a  rule  of  general  application,  that  in  all 
actions  on  contract  sounding  in  damages, — and  of  this  charac- 
ter is  covenant, — the  plaintiff  is  entitled  to  recover  damages 
only  to  the  extent  ot  the  injury  sustained.  If  circumstances 
exist  which  mitigate  the  injury,  they  must  be  considered  in 
measuring  the  damages:  Leland  v.  SUmCy  10  Mass.  459;  Baxter 
y.  Bradbury^  20  Me.  260  [37  Am.  Dec.  49]. 

In  the  laiUer  of  these  cases,  it  appeared  that  the  defendant, 
after  suit  was  instituted  upon  the  covenant,  acquired  the  title, 
and  it  was  held  that  the  recovery  could  only  be  for  nominal  dam- 
ages. And  the  cases  of  Cotton  v.  Wdrd^  3  T.  B.  Mon.  304,  Beese 
V.  Smith,  12  Mo.  344,  and  ComM  v.  Jackson,  3  Cush.  506,  fully 
sustain  this  doctrine.  The  exception  to  the  general  rule,  that 
the  plaintiff  is  entitled  to  recover  all  the  damages  he  has 
aj^arently  sustained  at  the  commencement  of  the  suit,  seems 
to  be  based  upon  the  &ct  that  when  the  covenant  is  taken,  the 
covenantee  pays  his  money  with  the  design  of  acquiring  title 
to  the  premises,  and  not  to  make  a  loan,  and  when  he  has 
obtained  what  he  purchased,  he  has  sustained  no  injury. 
Technically,  there  has  been  a  breach  of  the  covenant,  for 
which  the  law  gives  a  right  of  recovery;  but  having  the  titie 
for  which  he  contracted,  he  can  only  recover  nominal  damages. 

In  the  case  of  Morrison  v.  Underwood,  20  N.  H.  869,  it  was 
held  that  if  the  plaintiff  was  in  possession,  it  might  operate 
to  mitigate  the  damages,  and  it  is  for  the  obvious  reason  that 
the  party  might  never  be  disturbed  in  the  enjoyment  of  the 
property,  and  if  so,  his  damages  would  only  be  nominal.  The 
law  would  not  permit  him  to  hold  the  property,  and  recover 
back  the  purchase-money.  There  may  be  a  great  variety  of 
circumstances  which  would  mitigate  the  damages  in  an  action 
of  covenant  But  we  have  no  doubt  that  by  acquiring  the  title, 
which  inures  to  the  benefit  of  the  grantee,  he  cannot  recover 
anything  beyond  nominal  damages.  He  has  sustained  no 
substantial  injury,  and  consequently  has  no  right  to  compen- 
sation. 

By  the  andent  covenant  of  warranty,  on  eviction  of  the 
grantee,  the  grantor  was  bound  to  yield  other  lands  of  equal 
value  (rf  those  from  which  there  had  been  an  eviction  by  para- 
mount titie:  Ga  lit  365.  Whilst  this  mode  of  making  com* 
pensation  for  the  breach  of  the  covenant  has,  from  the  more 
commercial  condition  of  the  times,  gone  into  disuse,  it  has  left 
its  influence  upon  the  recovery.    Whilst  the  grantor  cannot 

Am.  Dm.  Vol..  LXXXm— IB 


S74  Dbshlbb  v.  Beers.  [IIIinoiiB« 

satiBfy  the  breach  of  his  covenants  of  seisin  with  other  lands, 
he  may  substantially  discharge  the  breach  by  acquiring  the 
title  at  any  time  before  the  damages  are  assessed.  In  all 
cases  of  covenants  of  general  warranty,  any  title  subsequently 
acquired  by  the  grantor  is  held  to  have  been  acquired  to 
strengthen  the  title  of  the  grantee,  and  to  prevent  its  failure, 
and  that  it  inures  to  the  benefit  of  the  grantee.  In  any  view 
of  the  case,  we  are  of  the  opinion  that  when  the  title  inured 
to  HeUman's  benefit,  he  could  only  recover  nominal  dam- 
ages. The  judgment  of  the  court  below  must  therefore  be 
reversed,  and  the  cause  remanded. 
Judgment  reversed. 

Bbbacb  of  Ooitekast  of  Sbbin,  and  sotioii  for:  PaU  v,  JAdeOl  7i 
Am.  Deo.  114,  and  note  116;  Moon  t.  MerrO,  48  Id.  503L 

EvFiOT  Of  WoKDS  "Grant,  BABOAnf,  and  Sell,"  within  meaning  of  itai> 
nte  oonoeniing  oonveyanoes:  See  Wkuton  t.  Vauf^ian,  76  AnL  Deo.  418^  and 
note  421;  Bu^  t.  Cooper^  59  Id.  270l 

MaAsuRB  OF  Damagis  fob  Bbxaoh  of  OovEHAirr  AOAmsr  Enoom braxobs 
See  Cfrani  t.  TaOman,  75  Am.  Deo.  384,  and  note  888;  PaUermm  t.  Stewart, 
40  Id.  586. 

MxAsoRB  OF  Damaobs  FOR  Bbraoh  OF  OoTXKAUT  OF  Warbantt:  See 
DcMW  y.  SmUh,  48  Am.  Deo.  279;  Clark  v.  Parr^  45  Id.  529;  ElSoU  y.  Thomp- 
«on,  40  Id.  630. 

Thx  PRmciPAL  GASB  IB  GiTiD  to  the  fint  point  stated  in  the  $ylUdmMt  in 
GoAemoitr  y.  Mourry,  33  lU.  333;  PraU  ▼.  Pfod,  96  Id.  197;  it  is  oited  to  the 
point  that  if  there  is  a  breach  of  the  ooyenant  of  seisin,  it  is  at  the  deliyery 
of  the  deed,  in  Frcaser  y.  Superviaora  etc,  74  Id.  201;  and  to  the  point  that  a 
grantee  oannot  retain  a  title  acquired  from  his  grantor,  thoogh  only  oolorsbls^ 
and  remain  in  nndistarbed  possession,  and  at  the  same  time  refuse  to  pay  hie 
notes  giyen  for  the  purchase-money,  in  ViiUng  t.  Leenum,  45  Id.  248. 


Deshleb  V.  Beebs* 

[83  iLLmois,  MS.  I 
Exui'RNOi  OF  Custom,  of  Lono  STAin>nfo,  wnx  kot  pRsoLnBR  PARrns 
FROM  80  CoNTRAonNO  that  it  shall  not  sffoot  their  rights  in  the  particular 


CoKsioMOR  IS  Bound  to  Notigr  Busnrxss  Custom  or  Usaor  of  long  stand- 
ing, general  and  uniform,  at  the  place  to  which  the  property  is  oon- 
signed  for  sale,  controlling  as  to  time  of  payment  upon  a  sale  for  cash, 
and  the  operation  of  the  custom  will  not  be  affected  by  his  ignorance  in 
laot,  upon  the  subject. 

ComiGNBB  is  Bound  to  Samr  Dsorrs  of  Cars  and  Diligencr,  in  con- 
ducting the  business  of  the  consignor,  which  a  prudent  man  would  exer- 
cise in  the  management  of  his  own  af&irs,  and  is  liable  to  the  consigner 
in  case  of  negligence. 
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DSMAKD  BOOBB  StTIT  BT  OoonOffXCm  TO  SriOBCI  LiABJUTT  QV  OOBUUJitf 

mm  Nbouobmcb  Menifl  to  be  neoenuy,  imleM  thA  conirignfwi  unreMon* 
ably  daUys  advising  the  ooniignor  of  hia  mb&m^  or  deniM  the  Utter'o 
iiBhtin  tiie  premiww 

fw  m  Qmaum  bob  BBTBBfliL  oir  Judombiit,  il  a  jndge^  during  the  progreie 
of  a  trialy  makei  icmeilDi  indioating  hia  opinum  of  the  weight  of 
flTidanoi^  whieh  are  oaloghtted  to  nddead  the  jniy,  or  prejudice  the 
party. 

Fjobob's  BaiAiinat  mat  ve  Pboybd  bt  Okal  Tihtimojii  in  a  rait  againat 
bf  m  to  reeover  the  proceeda  of  a  aale^  and  it  ia  immaterial  whether  a  re- 
tainer ia  proved  at  all,  when  letters  written  by  him  ahow  that  he  reoeived 
aaad  sold  the  property. 

Ptaianw  mat  Avail  Himbklf  or  Pboof  8uH»Lm>  bt  DBnonuBT,  to  ea- 
iahBah  a  given  fact  t'eaential  to  hia  case,  but  which  he  omitted  to  prove 
before  dosing  hia  evidence. 

Oomwa  n  Pbbcludkd  raoM  Ibbiboctibo  Jubt  as  zh  Cabb  or  Koiraun^ 
wiiare  the  plaintiff  omits  to  prove  a  material  fact;  but  the  defendant 
may  in  anch  case  move  the  coort  to  instmct  the  jury  that  if  the  given 
laet  was  not  proved  they  should  find  in  his  favor. 

Action  of  aMumpcft  by  Beers  againgt  Deshler,  to  recover  the 
proceeds  of  consignments  of  grain  sold  by  the  defendant,  as  the 
&ctor  of  the  plaintiff.  The  grain-  was  consigned  by  the  plain* 
tiff  to  the  defendant,  Deshler,  a  commission  merchant  in 
Buffalo,  New  York,  for  sale  on  commission,  with  instructions 
to  use  his  own  judgment  in  the  disposal  of  it.  Deshler  sold  the 
grain  to  one  Griffin,  luid  it  was  delivered  accordingly;  but 
haying  failed  to  accouut  to  Beers  for  the  proceeds  of  the  sale^ 
this  suit  was  brought  There  was  a  verdict  for  the  plainti£^ 
the  defendant's  motion  for  a  new  trial  was  denied,  and  he 
assigned  error.    The  opinion  sufficiently  sets  forth  the  material 

Payion  and  Reynolds^  for  the  plaintiff  in  error. 
Ho9mer  amd  Peekj  for  the  defendant  in  error. 

By  Court,  Walkeb^  J.  In  terms,  this  was  a  sale  for  cash, 
and  not  on  time.  But  it  is  insisted  that  by  the  usage  at  Buf** 
fido,  where  the  sale  was  made,  a  sale  for  cash  on  delivery 
entitled  the  purchaser  to  three  days  within  which  to  make 
payment  A  number  of  witnesses  so  testified,  who  were  in,  or 
were  familiar  with,  the  commission  business  at  that  place. 
Even  if  such  a  custom  was  established,  it  would  not  prevent 
the  parties  from  so  contracting  that  the  seUer  would  have  the 
right  to  receive  the  money  on  the  delivery  of  the  produce.  In 
this  case,  we  are  of  the  opinion,  from  the  evidence,  the  parties 
did  not  contract  with  reference  to  such  a  custom  or  usage. 
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The  sale  was  made  on  the  afternoon  of  the  18th  of  Septem- 
ber, 1861,  and  on  the  20th  payment  was  repeatedly  demanded, 
but  not  obtained.  On  the  same  day,  plaintiff  in  error  pursued 
the  boats,  and  legal  proceedings  were  instituted  for  the  recov- 
ery of  the  com  on  two  of  them,  and  on  the  next  morning  for 
the  remainder  upon  the  other  This  was  all  done  by  plaintiff 
in  error  within  the  three  days,  which  he  now  claims  was  al- 
lowed under  the  usage  for  liie  purchaser  to  make  payment 
Again,  the  order  given  to  the  purchaser  for  the  delivery  of  the 
com  contains  this  reservation:  '^  Subject  to  my  order  until 
paid  for."  The  entry  made  in  the  books  of  plaintiff  in  error 
noted  it  as  a  sale  for  cash,  and  not  a  sale  on  the  usual  terms. 
From  all  of  these  circumstances,  it  would  seem  that  the  sale 
was  not  on  time,  or  under  any  supposed  usage,  but  was  an  actual 
cash  sale  on  delivery,  and  tlie  title  not  to  pass  until  the  money 
was  paid.  This  is  the  construction  put  upon  the  contract  by 
plaintiff  in  error,  as  manifested  by  his  acts.  And  is  the 
strongest  evidence  that  it  was  not  within  the  usage,  if  any 
such  existed. 

The  remarks  made  by  the  judge,  during  the  progress  of  the 
trial,  were  to  the  counsel,  and  were  not  an  instruction  to  the  jury. 
Whilst  courts  should  be  extremely  careful  never  to  indicate^ 
by  any  remark,  their  opinion  of  the  weight  of  evidence,  yet 
unless  it  is  calculated  to  have  that  effect,  it  will  not  be  held 
ground  for  a  reversal.  We  all  know  that  it  is  almost  impoe- 
sible,  in  the  progress  of  a  trial,  to  avoid  the  necessity  of  coun- 
sel making  inquiries  of  the  court,  and  remarks  made  in  reply, 
to  enable  parties  to  progress  with  the  trial  in  conformity  with 
the  rulings  on  the  various  questions  that  aro  presented  for  de- 
termination. When  the  motion  to  exclude  the  plaintiff's  evi- 
dence was  overruled,  it  was  clearly  indicated  that  the  court 
considered  that  there  was  evidence  establishing  his  right  of 
recovery,  unless  robutted,  and  yet  no  one  would  think  of  seri- 
ously  objecting,  because  it  was  not  given  as  an  instraction  in 
writing  to  the  jury.  If  romarks  made  by  the  judge,  in  the 
progress  of  a  trial,  aro  calculated  to  mislead  the  jury,  or  proju- 
dice  the  party,  it  would  be  grounds  for  reversal.  But  in  this 
case,  we  think  the  romark  made  by  the  judge  was  not  calcu- 
lated to  produce  that  effect. 

We  perceive  no  force  in  the  objection  that  the  retainer  was 
not  proved  by  the  writing.  It  appeared  firom  the  letters  of 
plaintiff  in  error  that  he  had  received  and  had  sold  the  com 
of  defendant  in  error,  and  owed  him  for  it.    When  this  14^ 
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pearedy  it  was  xminaterial  whether  a  retainer  was  proved  or 
not,  as  that  ooald  in  no  wise  afifidct  the  case. 

Eyen  if  a  demand  on  plaintiff  in  error  was  necessary  to 
antborize  a  recovery,  it  appears  from  the  evidence  to  have 
been  made.  Nor  can  it  make  any  difference  that  this  proof 
was  made  by  phdntifF  in  error.  If  such  proof  was  necessary, 
and  defendant  in  error  failed  to  make  it  before  he  closed  Ids 
evidence,  the  other  party  should  not  have  supplied  it,  but 
have  relied  upon  an  instruction  informing  the  jury  of  its 
necessity  to  authorize  a  recovery;  when  he  supplied  tlds  proof^ 
he  waived  all  right  to  insist  that  the  court  erred  in  refusing  to 
exclude  the  evidence  for  the  want  of  this  link  in  the  chain. 
The  practice  of  the  court  precludes  it  firom  instructing  the 
jnry  to  find  as  in  case  of  a  nonsuit.  The  plaintiff  in  error 
m%fai,  if  he  chose,  have  submitted  the  case  to  the  jury,  and 
asked  an  instruction  that  if  the  jury  found  that  a  certain 
material  fftct  was  not  proved,  they  should  find  a  verdict  in  hk 
iavor. 

The  question  whether  the  com  belonged  to  Smith  and  Beers 
jointly,  or  to  Beers  alone,  was  fairly  presented  to  the  jury,  and 
they  have  found  that  it  was  not  a  joint  ownership.  This  find- 
ing may  be  different  firom  the  conclusion  at  which  we  might 
have  arrived  had  the  question  been  presented  to  us  as  jurors, 
yet  we  are  not  prepared  to  say  that  it  is  not  warranted  by  the 
evidence.  The  instructions  as  given  present  the  law  fairly  as 
it  is  applicable  to  the  facts  in  this  case,  and  the  verdict  must 
be  sustained,  and  the  judgment  of  the  court  below  af&rmed. 

Judgment  affirmed. 


Whkv  Bvmsvoi  or  Usaob  ob  Cubtok  n  AinossniLS:  Barkm  t.  Lam^ 
UH,  eft  Am.  Dea  374,  aad  note  S79;  Cox  r.  Peterson,  6S  Id.  146;  FanmoorA 
▼.  Btmmer,  79  Id.  766;  WUBammm  ▼.  Smitht  78  Id.  478;  Broion  t.  Quarm 
Mku  Cbi,  76  Id.  468. 

CusKM  ni  Ofpobrtoh  to  Posmvs  Law  ynxj»  vov  bi  Raooowmpt 
OramtDtay,  Ship  Fo9diA,Tl  Am^D^a.  ISa 

Whbv  BvmBicB  TO  Phots  Usaos  amobtq  t^^^A""**?  hot  Apiniwnifiii 
Aw  A|f  T.  Smmprnm^  77  Am.  Dm.  416b 

Bvmsvoi  ov  CuBTQM  hot  ADMiniBLS  TO  ViBT  Wmities  OoirnuoTt 
Mpie^  T.  Orooker^  74  Am.  Deo.  491»  and  note  494. 

Taa  ranroiPAL  oabs  d  oitkd  as  foQowB»  and  to  the  points  stated:  It  is  not 
to  pTCve  a  onstom  or  usage,  the  effsot  of  whioh  wiU  be  to  add  to 
agreesMnt  a  ooaditun  or  Umitatioa  whioh  is  repngnant  to  or  i^ 
wHh  the  agreemsnt  itoellj  (M»i  t.  McOimtu,  114  IlL  83.  So  a 
eommercial  usages  to  take  the  place  of  general  law,  must  be  so  onif ormly  ao- 
qwiseoeil  in  for  snoh  a  length  of  time  as  to  force  the  inf erenoe  that  it  entered 
hrte  tilo  miads  of  tbe^oonAnotiBg  parties^  and  lonned  a  part  of  the  oontiaeli 
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I/yon  ▼.  Cutberteon,  83  HL  87.  The  praotioe  of  instniotiiig  the  jury*  m  m 
<ca86  of  a  nonsnit,  is  aboUahad  in  Tllipoii,  and  ii  aiipetraeded  by  the  matm 
proper  mode  of  an  instniction,  moved  by  the  defendant  to  the  oonrt  to  in- 
struct the  jury,  if  a  particular  fact  essential  to  a  recovery,  and  alleged  in  tli# 
declaration,  has  not  been  proved,  then  tfai^  shoold  find  for  the  defeadaiifts 
€mUh  V.  OUIbU,  oO  Id.  801.  Original  mannscript  or  written  instmmsnl 
should  be  produced  in  evidence^  or  its  absence  aocoonted  lor;  bat  if  the  de- 
fendant afterwards  pats  the  originAl  in  evidence^  the  etror  will  be  oorads 
Strader  v.  Sn^fdeTf  87  Id«  409. 


Fawobtt  v.  Osbobn. 

183  ILUHOIS,  41L1 

No  Okb  oak  T&AHarift  to  Aiiothsr,  bt  Sals,  Bigbt  of  OwmRraap  n 
THuro  WHmKDr  Ha  HnfflmT  bad  not  Rrosr  of  PaoFiKrr,  exoept  ia 
the  instances  of  cash,  bank  biUs,  checks^  and  notes  payable  to  bearer  or 
transferable  by  delivery,  in  the  ordinary  coarse  of  basinessi  to  a  peisoQ 
taking  it  bonajtde,  and  paying  value  thwef or. 

AoQumnoN  of  Tftli  bt  Salb  in  MAwmrr  Ovxbt,  of  stolen  property,  is  mul 
recognised  in  this  ooontry. 

MniB  Nakbd  PoflaaasiON  of  Pbbsonal  Pbopbbtt  in  Vendob  wiU  not  pre- 
vail against'  the  true  owner,  who  may  follow  his  property  and  reclaim  il 
wherever  f oond. 

PoBSBSSioN  OF  Pbbsonal  Pbopirtt  18  Onb  iNDicmif  OF  OwNBBBBip,  and 
is  |>rjma>^ie<0  evidence  of  title.  When  to  that  is  added  proof  of  an  aotoal 
sale  and  delivery  to  him  having  such  possession,  by  the  real  owner, 
though  by  fraadulent  pretenses,  a  sabaequent  sale  by  sach  porchaser  te 
a  bona  fdt  purchaser,  without  notice  of  any  fraud  in  the  alleged  sale  and 
delivery  to  his  vendor,  has  been  held  to  confer  title  upon  sach  purchaser. 

TsnEB  IS  Ikpubd  Wabbantt  of  Titlb  upon  Salb  of  Pbbsonal  Pbopbbtt, 
and  the  vendee  has  his  action  against  the  vendor,  if  his  title  proves 
defective. 

What  Ck>NSTiTDTB8  Pabtnbbship,  in  view  of  the  rights  of  parchaserB»  eon- 
sidered. 

Action  of  trover  and  conversion.  The  opinion  sufficiently 
ftates  the  facts. 

McAUisteVj  Jewetty  and  Jctekwrij  and  Edward  8.  Ishafn^  far 
the  plaintiffs  in  error. 

Thomas  Hoyne  and  C.  A.  Oregory,  for  the  defendants  in  error. 

By  Court,  Bbeesb,  J.  This  is  an  action  of  trover  and  con- 
version to  recover  the  value  of  two  thousand  sides  of  hemlock- 
tanned  sole-leather.  There  was  a  trial  in  the  superior  court  of 
Chicago,  and  a  verdict  and  judgment  for  the  defendants. 
The  case  is  brought  here  by  the  plaintiffs  by  writ  of  error,  and 
on  bill  of  exceptions. 

The  title  to  this  leather,  as  between  the  plaintiffs  and  thi 
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Stevenfies,  was  BetUed  by  this  court  in  an  action  of  trover 
brought  for  the  conversion  by  the  Stevenses  of  nine  thousand 
■ides  of  hemlock-tanned  sole-leather,  and  established  in  the 
plaintiffs:  Stevens  v.  Faueettj  24  DL  483. 

The  leather  is  identified  as  the  leather  tanned  for  the  plain- 
tifb  by  the  firm  of  W.  H.  and  F.  Stevens,  and  a  demand  of  it 
was  made  by  the  agent  of  the  plaintiffs,  of  the  defendants  in 
whoee  possession  it  was  found. 

How  did  the  defendants  acquire  a  title  to  this  leather  ? 
It  seems  from  the  proof,  that  a  large  quantity  of  hides  had 
been  intrusted  to  W.  H.  and  F.  Stevens,  the  owners  of  a  tan- 
nery, by  the  plaintiffs,  to  be  tanned  at  a  certain  price  per 
pound,  and  on  a  sale  of  the  leather  by  the  plaintiffs,  after  de- 
ducting all  charges  against  it,  the  net  profits  were  to  be 
divided  between  the  parties.    The  contract  was  made  in 
August,  1865,  and  was  to  continue  three  years,  Stevens  agree- 
ing not  to  tan  hides  for  others,  except  for  a  few  customers  in 
the  neighborhood  during  that  time.    The  hides,  when  tanned, 
were  to  be  delivered  to  the  plaintiffs  at  a  dock  in  New  York 
City.    In  the  month  of  September,  1856,  Fletcher  Stevens,  one 
of  the  firm,  shipped,  in  a  clandestine  manner,  a  large  quantity 
of  the  leather  manufactured  from  the  plaintiffs'  hides,  to  places 
other  than  the  city  of  New  York.    During  this  movement  of 
the  leather,  Stevens  assumed  the  name  of  F.  Stafford,  and  had 
in  his  employment  a  man  by  the  name  of  William  H.  Stan- 
ton, who,  at  the  suggestion  of  Stevens,  assumed  the  name  <^ 
L.  L.  StraUon.    Two  thousand  sides  of  this  leather  were 
shipped  in  1857  by  Stevens  to  Chicago,  consigned  to  "  F.  Staf- 
ford," and  on  their  arrival,  were  taken  possession  of  by  Stan- 
ton, under  the  assumed  name  of  Stratton,  who  had  been  sent 
there  by  Stevens  for  that  purpose,  and  to  dispose  of  the  leather. 
Stanton  (Stratton)  soon  made  the  acquaintance,  at  Chi- 
cago, of  one  Rose,  before  then  an  entire  stranger,  who  in- 
troduced Stanton,  by  his  assumed  name,  to  the  de&ndantS| 
who  thereupon  purchased  of  him  two  thousand  sides  of  the 
leather,  and  made  payment  therefor. 

The  plaintiffs,  having  traced  their  leather  into  the  hands  of 
the  defendants,  demanded  a  return  of  it,  and  on  refusal  to 
surrender  it,  they  brought  this  suit 

The  defendants  set  up  no  other  title  to  the  leather  than  this 
purchase,  under  the  circumstances  thus  briefiy  detailed,  and 
the  questicm  arises  whether  such  a  purchase  divests  the  Ime 
ownon  of  their  title  to  the  property. 
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The  defevdaolii  eantend  that  thej  boogbt  the  property  in 
good  faith,  in  the  regular  oonrse  of  husinees,  paying  a  full 
price  in  open  market,  and  with  no  knowledge  of  a  want  of 
title  on  their  Tender,  in  whose  possession  the  property  was 
when  pnrohased  by  them. 

They  insist  that  this  is  one  of  a  large  class  of  case?  wheiOi 
though  the  title  of  the  vendors  may  have  been  obtained  by 
firaudulent  means,  yet  he  can  make  a  valid  sale  of  the  goods 
to  a  bona  fide  purchaser  for  a  valuable  consideration,  so  as 
to  deprive  the  original  owner  of  his  power  to  reclaim  them. 
Numerous  cases  are  referred  to  in  support  of  this  view,  into 
which  we  have  looked,  and  find,  for  the  most  part,  they  are 
oases  where  an  actual  sale  of  the  goods  had  been  made  and 
consummate^  by  a  deliveiyi  and  in  some  oases  accompanied 
by  a  bill  of  the  goods. 

The  case  of  Root  v.  Freneh^  13  Wend.  572  [28  Am.  Dec 
428],  is  singled  out  by  the  defendants  as  announcing  the 
principle  on  which  this  case  stands;  and  it  is,  that  an  inno- 
cent third  person  finding  a  vendor  who  sells  to  him  in  pos- 
session of  the  property  sold,  without  notice  of  any  fraud 
afi^ecting  such  possession,  showing  that  it  is  otherwise  than  a 
rightful  and  lawful  possession,  may  obtain  a  superior  title  to 
that  of  the  lawful  owners  who  enabled  the  person  in  possession 
to  deal  with  it  as  his  own  by  clothing  him  with  the  evidence 
of  that  ownership,  without  which,  the  innocoit  purchaser  would 
not  have  become  a  purchaser. 

That  was  a  case  of  an  absolute  sale  and  delivery  of  the 
goods  to  the  firaudulent  purchaser,  and  his  note  taken  at 
ninety  days  for  the  price.  In  three  days  thereafter,  the  pur- 
chaser transferred  these  goods  to  the  defendant,  to  indemnify 
him  for  responsibilities  he  had  assumed  as  indorser  and  as  a 
creditor  to  a  large  amount.  The  purchase  was  made  on  the 
eve  of  a  bankruptcy.  A  demand  was  made  on  the  transferee 
for  the  goods,  and  on  refusal  to  deliver  them  up,  replevin  was 
brought.  The  case  showed  that  the  purchaser  of  the  goods 
was  hopelessly  insolvent.  The  court  say,  as  between  the  plain* 
tiff  and  Jenldns,  the  purchaser,  Jenkins,  had  no  title  to  the 
property  in  question.  It  is  a  general  rule  that  a  person  who  has 
no  title  to  property  can  convey  none;  but  to  this  rule  there  are 
some  exceptions.  To  creato  such  exception,  and  to  give  a  third 
person  a  better  title  and  a  superior  equity  to  the  true  owner, 
iooh  third  person  must  have  given  value  for  the  property,  eto., 
and  without  notice  of  the  fraud.    Such  innocent  third  person 
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iB  a  6ona  fide  purchaser  for  a  valuable  oonsideration.  In  tnicb 
a  ease,  the  vendor,  who  has  been  defrauded  of  his  property,  and 
the  bona  fid€  purchaser  from  the  fraudulent  vendee,  are  both 
innocent  parties;  and  when  one  of  two  innocent  parties  must 
suffer  from  the  fraud  of  a  third,  the  loss  should  Call  on  him 
who  enables  such  third  person  to  commit  the  fraud.  Pos- 
session of  personal  property  is  prima  facie  evidence  of  prop- 
erty. 

And  to  the  same  effect  is  the  case  of  Jen/ninge  v.  Oage,  13 
Dl.  614  [56  Am.  Dea  476],  as  to  the  equities  between  the  par* 
ties.  Between  parties  who  are  both  innocent,  the  loss  should 
iall  upon  the  party  who  sold  and  delivered  the  goods  to  the 
finudulent  purchaser,  thus  enabling  him  to  commit  a  fraud, 
by  means  of  his  possession  of  the  goods  voluntarily  given  to 
him  by  the  owners  with  the  intention  of  a  sale. 

But  this  court  in  that  case  said  the  principle  does  not  apply 
to  sales  on  condition,  and  when  the  original  owner  has  never 
consented  to  the  transfer  of  the  property,  referring  to  BradMn 
>.  Brooke,  22  Me.  463;  Dreeeer  Mfg.  Co.  v.  Watenton,  8  Met.  9; 
2  Kent's  Com.  497.  And  the  court  further  said  that  it  is  a 
universal  and  ftmdamental  principle  of  the  law  of  personal 
property,  that  no  man  can  be  divested  of  it  without  his  own 
consent:  Saltue  v.  Everett j  20  Wend.  275  [32  Am.  Dec.  541]; 
Ash  V.  Putnam,  1  Hill,  303.  In  all  these  cases  cited  by  the 
defendant's  counsel,  the  property  was  transferred  to  the  pur* 
chaser,  by  the  consent  of  the  owner,  under  the  form  of  a  regu* 
lar  sale  and  delivery,  and  therein  differ  in  a  most  important 
particular  from  the  case  we  are  considering.  Here  has  been 
no  transfer  of  the  property  by  the  consent  of  the  true  owners, 
nor  have  they  voluntarily,  under  the  form  of  a  sale,  delivered 
the  property  to  the  defendants'  vendor,  or  clothed  him  with 
any  of  the  indicia  of  ownership,  in  the  sense  and  meaning  of 
any  of  the  cases  cited.  We  apprehend  no  well-considered  case 
can  be  found  in  the  books,  where  a  party  has  been  deprived  of 
his  property  without  his  consent,  or  where  a  party  selling  has 
been  adjudged  competent  to  convey  to  a  purchaser  a  better 
tiUe  than  he  himself  possessed. 

The  general  rule  of  law,  sanctioned  by  common  sense,  is, 
that  no  man  can  by  his  sale  transfer  to  another  the  right  of 
ownership  in  a  thing  wherein  he  himself  had  not  the  right 
of  property,  except — and  this  for  the  sake  of  sustaining  the 
currency — in  the  instances  of  cash,  bank  bills,  checks,  and 
notes  payable  to  bearer  or  transferable  by  delivery  in  the  ordi« 
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luury  course  of  business,  to  a  person  taking  It  5ofia  Jids^  and 
paying  value  for  it  The  other  exception,  of  title  acquired  by 
sale  in  market  overt  of  stolen  property,  tiiough  recognixed  in 
England,  has  been  uniformly  held  to  have  no  force  in  this 
country.  No  one  can  sell  a  right  when  he  himself  has  nime 
to  selL  This  is  a  proposition  so  self-evident  that  argument 
cannot  elucidate  or  strengthen  it. 

It  is  true  that  possession  of  personal  property  is  one  t ndi- 
eium  of  ownership,  and  is  prima  facie  evidence  of  title  to  the 
thing.  The  bare  possession  of  goods  is  a  strong  inducement 
to  believe  that  the  possessor  is  the  true  owner;  and  when  to 
that  is  added  proof  of  an  actual  sale  and  delivery  to  him,  by 
the  real  owner,  though  by  fraudulent  pretenses,  a  subsequent 
sale  by  such  purchaser  to  a  bona  fide  purchaser,  without  notice 
of  any  fraud  in  the  alleged  sale  and  delivery  to  his  vendor,  has 
been  held,  as  is  seen  by  the  cases  cited  and  may  be  seen  in  a 
multitude  of  other  cases,  to  confer  title  upon  such  subsequent 
bona  fide  purchaser.  The  maxim  of  "  he  who  trusts  most  shall 
lose  most,"  is  held  to  obtain  in  such  cases,  as  will  be  seen  by 
Root  V.  French^  18  Wend.  572  [28  Am.  Dec.  428],  and  Jennings 
V.  Qage^  18  HI.  614  [56  Am.  Dec.  476].  This  maxim,  so  gen- 
erally accepted,  may  be  open  to  some  just  criticism.  Does  a 
party  who  parts  with  the  possession  of  property,  or  the  use  of 
a  thing,  capable  of  easy  identification,  trust  more  than  he  who 
pays  his  money  to  a  vendor  upon  his  affirmance  or  assurance 
that  the  thing  sold  is  his  own,  and  he  a  stranger?  There  be- 
ing, upon  the  sale  of  personal  property,  an  implied  warranty 
of  title,  the  vendee  has  his  action  against  the  vendor,  if  his 
title  proves  deficient. 

The  buyer  must  then  take  care  that  he  is  not  deceived  by 
dealing  for  a  pretended  title,  or  that  his  vendor  is  able  to  re- 
spond in  damages  for  any  loss  which  may  happen  to  the  ven- 
dee. 

The  general  rule  is,  beyond  all  controversy  or  dispute,  that 
no  man  can  acquire  a  title  to  chattels  from  a  person  who  has 
himself  no  title  to  them:  Wheelwright  v.  Depeyster^  1  Johns.  478 
[8  Am.  Dec.  845],  and  authorities  cited;  tiie  exceptions  we 
have  stated  being  those  of  cash  and  certain  commercial  paper, 
and  of  sales  in  market  overt.  Then,  even  if  the  property  sold 
was  obtained  by  a  felony,  unless  the  buyers  knew  that  the  prop- 
erty was  not  in  the  seller,  or  there  was  any  other  fraud  in  the 
transaction,  the  purchaser  would  get  a  good  title  against  the 
real  owner,  except  he  should  be  the  king. 
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But  the  defendants  here  seem  to  consider  that  a  purchase  of 
goods  in  the  ordinary  way  in  a  commercial  city,  in  open  mar^ 
ket,  is  equivalent  to  a  purchase  in  market  overt  under  the 
English  common  law.  In  the  case  cited,  which  was  a  sale  of 
ooffee  in  open  market^  Chief  Justice  Kent  said  he  knew  of  no 
usage  or  regulation  within  the  state  of  New  York,  no  Saxon 
ioBtitution  of  markets  overt,  which  controls  or  interferes  with 
the  application  of  the  common  law.  In  Mowrey  v.  Wahh^  8 
Cow.  241,  the  court  said,  referring  to  the  case  cited  in  Wheeir 
toright  V.  Depeyeter^  1  Johns.  471  [3  Am.  Dec.  345],  as  we  have 
no  such  market,  sales  here  can  have  no  other  effect  than  mere 
private  sales  in  England.  It  follows  that  any  sale  of  stolen 
goods  does  not  divest  the  title  of  the  owners. 

In  VeniresB  v.  Smithy  10  Pet.  175,  it  was  said  this  doctrine  of 
markets  overt,  which  controls  and  interferes  with  the  applica- 
tion of  the  common  law,  has  never  been  recognized  in  any  of 
the  United  States,  or  received  any  judicial  sanction. 

Market  overt  is  defined  to  be  a  fair  or  market  held  at  stated 
intervals,  in  particular  places,  by  virtue  of  a  charter  or  per- 
mission (2  Bla.  Com.  449),  to  which  our  ordinary  markets  or 
stores  for  the  sale  of  merchandise  bear  no  resemblance.  The 
reason  why  a  sale  of  stolen  property,  made  in  market  overt, 
conveyed  a  title  to  the  purchaser,  is  understood  to  be  that,  as 
the  market  was  held  at  stated  intervals,  in  particular  places, 
and  known  to  the  whole  community,  those  who  had  lost  prop- 
erty by  theft,  or  otherwise,  could  be  present  and  make  known 
iheir  loss;  failing  to  do,  and  as  by  the  publicity  of  the  trans- 
action every  assurance  was  given  to  purchasers  that  the  sale 
was  honest  and  fair,  it  was  but  just  the  purchasers  should  be 
protected  in  the  title  thus  acquired. 

The  defendants  obtained  the  possession  of  this  leather  through 
a  breach  of  trust,  amounting  almost,  if  not  quite,  to  a  larceny, 
OD  the  strength  of  a  naked  possession  in  the  vendor,  without 
any  other  indicium  of  title  whatever,  and  without  even  know- 
ing the  name  of  the  vendor,  who  was  a  perfect  stranger,  and 
wholly  unknown  to  the  business  men  of  Chicago,  and  without 
any  inquiry  into  the  source  of  title  of  the  vendor.  Possession 
of  the  property  was  but  prima  fade  evidence  of  its  ownership, 
and  is  but  one  of  the  indicia.  The  doctrine  is,  as  in  Jenningg 
V.  Oagcj  13  Bl.  614  [56  Am.  Dec.  476],  if  the  real  owner  of 
goods  suffer  another  to  have  possession  of  his  property,  and 
thus  enable  him  to  hold  himself  out  to  the  world  as  having 
not  the  possessiun  only,  but  the  property,  then  a  sale  by  such 
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a  person  might  bind  the  true  owner.  The  real  owner  thus  suf- 
fering the  vendor  to  have  the  possession,  and  delivering  to  him 
documentajy  evidence  of  title,  does,  by  this  possession,  and  the 
documents  with  which  the  real  owner  has  endowed  him,  enable 
him  to  hold  himself  out  to  the  world  as  the  true  owner;  and 
if  any  loss  happens,  he  who  has  thus  clothed  the  vendor  with 
the  power  to  deceive  ought  to  bear  the  loss. 

Here,  the  possession  of  the  leather  was  not  delivered  by  the 
plaintiffs  to  the  defendants'  vendor;  it  was  furtively  obtained 
by  him  under  circumstances  which  would  convict  him  of  em* 
beulement,  at  least,  under  section  71  of  our  criminal  oode. 
No  invoice  or  other  bill  of  the  leather  was  produced,  no  in- 
quiry  made  about  ownership,  and  the  vendor's  name  not  even 
known.  Under  such  circumstances,  to  say  that  this  felonious 
bailee  could  confer  a  title  on  a  purchaser  by  any  sale  he  could 
make,  is  saying  what  common  sense,  justice,  or  correct  legal 
principles,  will  not  sanction.  Defendants'  vendor  had  not  the 
shadow  of  title,  and  therefore  could  convey  none  by  a  sale. 

But  it  is  said,  the  vendor  was  a  partner  of  the  plaintiff  in 
this  leather,  and  as  such  had  a  disposing  power  over  it  to  sell  it. 
If  the  contract  between  the  parties  is  examined,  it  will  be  seen 
that  the  Stevenses  had  no  other  possession  of  the  property  than 
such  as  was  necessary  to  place  it  in  a  condition  to  be  trans* 
ported  to  a  dock  in  the  city  of  New  York,  for  the  plaintiffs. 
From  the  time  the  leather  left  the  tannery,  it  continued  to  be 
the  property  of  the  plaintiffs,  and  in  contemplation  of  law  was 
in  their  possession  and  control  all  the  time,  the  Stevenses  hav- 
ing no  right  or  authority  to  meddle  with  it,  nor  any  ownership 
in  it,  their  right  extendiDg  only  to  a  share  of  ^e  proceeds 
after  the  plaintiffs  should  have  made  sale  of  it^  and  nothing 
more. 

Assuming  a  name  which  did  not  belong  to  him,  and  inducing 
his  agent,  Stanton,  to  do  the  same,  the  defendants'  vendor  took 
this  leather  to  Chicago,  and  there,  unknown  to  the  business 
men  of  that  city,  or  to  his  vendees,  the  defendants  here,  with 
no  evidence  of  title,  documentary  or  mercantile,  relying  on  his 
bare  possession,  fraudulently  if  not  feloniously  obtained,  the 
defendants  become  the  purchaser  of  two  thousand  hides,  of  the 
estimated  value  of  near  eight  thousand  dollars.  The  ordinary 
inquiries  and  caution,  usually  exhibited  in  a  large  sale  like 
this,  seem  not  to  have  been  made  or  observed  in  this  transac- 
tion, and  the  question  is  plainly  and  distinctly  raised,  Has  ihe 
real  owner  lost  his  title  to  the  property  by  the  fixroe  of  the 


April,  1863.]  Fawcbtt  v.  Osborn.  285 

fiiets  proved  ?  From  the  most  careful  examination  of  adjudged 
eases  on  this  subject,  and  the  most  mature  reflection  and  con- 
sideration we  have  been  enabled  to  give  it,  we  are  satisfied  that 
the  plaintifRs  had  never  parted  with  the  property  in  this 
leather,  or  bestowed  the  possession  of  it  upon  any  one  with  a 
view  to  a  sale  and  disposal  of  it;  nor  have  they  given  by  their 
own  voluntary  act  or  consent  to  any  one  such  evidence  of  a 
right  to  sell  it,  as  according  to  the  custom  of  trade,  and  the 
understanding  of  community,  usually  accompanies  the  author- 
ity for  disposal.  The  defendants'  vendor  had  but  a  naked  pos- 
Beseion.  This  cannot  prevail  against  the  right  of  the  real 
owner,  who  is  entitled  to  follow  his  property,  and  reclaim  it 
wherever  found.  The  bnyer  should  have  ''  taken  care  "  that 
the  titie  was  in  his  vendor — ^he  having  no  titie,  the  defendants 
acquired  none. 

The  rule  we  have  sanctioned  may  seem  a  rigid  one,  and  may 
involve  purchasers  in  some  perils,  but  it  is  a  safeguard  to  the 
protection  of  the  owner's  rights  in  goods  and  other  property 
necessarily  placed  uuder  the  temporary  control  of  others,  and 
in  their  legal  though  qualified  possession. 

The  views  here  presented  dispose  of  the  instructions.  They 
maintain  the  correctness  of  the  second,  sixth,  and  seventh  in- 
structions in  the  language  and  terms  as  prayed,  and  dissent 
firom  the  modifications  of  the  second  and  sixth,  as  made  by  the 
court.  They  also  are  at  variance  with  the  instmctions  given 
by  the  court  on  its  own  suggestion.  For  these  errors  of  the 
court,  in  refusing  the  seventh  instruction,  and  modifying  the 
second  and  sixth,  and  refusing  to  give  them  as  asked,  and  in 
giving  the  insftzuctians  by  the  court  on  its  own  motion,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  tUs  apinian. 

Judgment  revexsed. 


ov  Pkhokil  Pfeenssr  n  Pbdia  Fjodi  Evuissim  ov  TsxiMf 
food  M  agaiiui  ^vacybody  bat  the  right  owaarx  Averp  t.  Ohmona,  46  Am* 
Dm.  323;  Magee  r.  Scott^  66  Id.  ^;  Didt  r.  Cooper^  64  Id.  662;  andereiipro* 
against  the  Utter,  m  it  reepeote  megotiable  instramentiy  end  wheterei 
under  the  general  denomination  of  onirenoy:  Wrighi  t.  Bohmimf  79  Id. 

OsmuL  BjoiaBi^THAT  PraoBAflHE  loaVALus  or  PnsoifAL  Psomn 
Takib  No  Bsma  Xixlk  than  ma  Vxndor:  Agmew  t.  Johmm,  62  Am.  Dea 
303^  and  note  307;  Carmkhad  r.  Buck,  70  Id.  226,  and  note  230. 

Implied  Waxbastt  of  Tttls  on  Sale  of  Chattkl:  ScoU  t.  Bix,  62  Aa 
0ee.  468.  and  note  460;  LoHg  ▼.  HkkmgbotUm,  64  Id.  116. 
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Bzpftm  WABRAimr  nr  Salb  ov  Crattilb:  RamkUl  ▼.  nandomt  69  Am. 
Dm.  5d,  and  note  69;  Lamme  ▼.  CKreyi^  71  Id.  489;  XmHjit  ▼.  Ihwoaw,  7S  Id. 
179;  #Mer  ▼.  /Vifloitl,  75  Id.  740. 

Tbm  navoiPAL  oisi  n  orbd  to  tbo  poiiiti  stated  m  loUowe:  No  ooe  eea 
tnuufer  a  greater  ri|^t  or  better  title  than  lit  himaelf  poeMaeee:  Hoimi  r. 
Xeldber,  87  Ohio  St.  S09;  <»&&•▼.  ./biiea,  46  IlL  821.  When  a  party  eeUs  and 
deliTera  a  ehattel  to  another,  though  there  might  be  a  aeoret  nndentanding 
between  them  that  the  titia  ahoold  not  paae  nntil  oertain  oondittona  were 
perCormed  1^  the  ^endee^  a  aale  1^  aneh  Tendee  in  good  futfa,  for  a  Talaable 
^y5Pna<ifiiitii(yn^  to  a  partar  having  no  notioe  of  Moh  an  agreement^  woold  paae 
the  titia  to  the  rendee.  Bat  it  ia  otherwiae  in  the  eaae  of  a  mere  bailmentt 
BmHen  r.  HmtgkmiU^  48  HL  80;  Ohio  etcR.R.Oo.r.  Karr,  49  Id.  469;  Bmr^ 
iMiT.  Chtvyeo^  40  Id.  880;  an  ahoae  of  troat  ean  oonfer  no  rii^ta  on  the  partj 
ahwaing  it^  nor  on  thoae  who  daim  in  priyitj  with  himi  Smmmen  ▼•  JSTatMi^ 
46  Lid.  282.  Hie  oommon  law  in^liea  a  wanranty  of  title  by  a  Tender  ol 
diattd%  and  the  pnrehaaer  haa  his  remedj  againat  hie  Tender  in  eaae  hia  title 
failas  .XUn  t.  BeAoUL  89  HL  642L 


Hammond  v.  Pboplb, 

tn  n.ijiiaf%  4M,} 

ow  ISMmam  will  ohlt  Lib  vpov  ItaUL  JimoMsnv  and  wQl  not  Ua 
to  renew  an  intenocvtory  order. 
Wbet  or  BuKm  will  hot  Ln  nr  Habbas  Oobpos  Oabb^  for  a  veriew  of 
the  deoiaion  upon  the  aabjeot-matter  of  the  petJiion,  bat  wiU  be  enter* 
tained  upon  the  qneetion  of  ooeti  awarded  in  the  prooeedtng. 

0BASB  BATIVO  AlN>rTBD  BnOUBH  HaBBAS  OOBrUB  AOT,  IB  SUBBTAlfQi^  tiba 

adoptioa  of  the  praotioe  nnder  the  ael^  aa  aettled  in  the  Wnglieh  ooart% 
ia  aappoeed  to  hare  been  alw  intended  by  the  l^gidatore. 

OmOBB  n  HOT  LlABLB  Ktt  COBIS  UlOB  DdOHABOB  Of  PBOOHBE  frOBI  his 

ooatody  upon  Aofteof  oDfiwi^  baring  aneated  the  par^  vnder  Talid  pr^ 
Qtm,  and  oonmiitted  him  to  jaU  vnder  sooh  amat. 
Wbit  ov  Habbas  Oobfub  will  bot  Lib  io  DnoHABaB  Fabtt  Ijifbib- 

OBBD  UBDBB  OaPIAS  AD  SaHIVAOIBBINFI^  iq^  tiM  flMTB  gNOnd  tfattt 

he  waa  not  aned  by  hie  ri|^t  namsb 

Wbits  of  error  to  the  drcnit  court  of  CSook  County,  raed  oat 
bj  one  Hammond,  the  sheriff  of  that  oonntjr,  to  bring  in  re- 
Tiew  the  decisionB  of  the  court  upon  two  applicatione,  by 
Joseph  Vacaro  and  Paul  Cella,  respectivelyy  upon  habea$ 
carpus^  for  discharge  from  imprisonment.  It  appeared  from 
the  testimony,  upon  the  hearing,  that  suits  were  brought  be- 
fore a  justice  of  the  peace  against  the  petitioners,  Vacaro  and 
CeUa,  by  the  names  of  '^  Joseph  "  and  **  Powell/'  respectively, 
the  summonses  having  been  served  up(m  Vacaro  and  Gella,  the 
persons  really  intended  to  be  sued.  It  also  appeared  that  the 
parties  were  known  among  their  acquaintances  by  their  true 
names,  Joseph  Vacaro  and  Paul  Cella,  and  were  known  bj 
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no  other  names.  Upon  the  calling  of  the  cases  for  trial, 
neither  of  the  defendants  in  any  way  appeared,  and  judg- 
ments by  default  were  entered,  all  the  proceedings  running 
against  the  respectiye  defendants  in  the  names  of  '*  Joseph  " 
and  '*  Powell."  The  judgments  not  being  satisfied,  writs  of 
capias  od  mUisfaeiendwn  were  sued  out,  running  also  against 
the  defendants  in  the  names  of  '^  Joseph  "  and  "  Powell,"  re- 
spectively. These  writs  were  placed  in  the  hands  of  a  con- 
Btable,  who,  by  virtue  thereof,  arrested  Vacaro  and  Cella,  and 
placed  them  in  the  county  jail,  of  which  Hammond,  as  sheriff, 
was  the  keeper.  Vacaro  and  Cella  then  applied  to  the  circuit 
coart  for  these  writs  of  habeas  eorpuSj  and  on  the  hearing  such 
proceedings  were  had  that  the  prisoners  were  discharged,  and 
judgments  were  entered  against  Hammond  for  costs.  Ham- 
mond now  brings  the  matters  before  the  court  upon  writs  of 
error. 

Bailey  f  Oaryj  and  WittiamSj  tar  the  plaintiff  in  error. 
SmUh^  Hartj  and  ClydSy  for  the  defendant  in  error. 

By  Court,  Walker,  J.  The  question  is  presented  by  the 
record  in  this  case,  whether  a  writ  of  error  lies  upon  the  order 
rendered  upon  the  hearing  of  a  habeas  corpus.  By  a  compari- 
son of  the  statutes,  it  will  be  found  that  we  have  incorporated 
into  our  habeas  carpus  act  all  of  the  material  provisions  of  the 
British  statutes  of  the  31  Car.  U.,  c.  2,  and  the  56  Geo.  III., 
c.  100.  It  has  been  frequently  said  that  these  statutes  were 
only  declaratory  of  the  common  law  on  that  subject,  with  some 
slight  changes  in  the  practice  under  the  writ  Having  adopted 
the  substance  of  British  acts  in  our  statute,  we  may  reasonably 
look  to  their  courts  for  the  practice  that  has  obtained  under 
the  common  law  and  their  enactments,  as  it  is  only  reasonable 
to  suppose  that  our  legislature  designed  to  adopt  the  practice 
so  £Eur  as  it  is  adapted  to  our  circumstances,  as  well  as  the  pro- 
visions of  the  law  itselfl 

Upon  a  careful  examination  of  the  reported  cases  in  Great 
Britain,  which  have  arisen  under  the  common  law  or  their 
statutes,  it  is  believed  that  no  case  can  be  found  in  which  it  is 
intimated  that  a  writ  of  error  may  be  maintained  on  a  judg- 
ment of  a  court,  or  the  order  of  a  judge  on  the  trial  of  a  habea$ 
corpus.  But  in  the  case  of  City  of  London,  8  Coke,  121,  which 
was  on  a  habeas  corpus,  Lord  Coke,  in  reporting  the  case, 
says  that  to  an  objection  that  was  urged,  '^  it  was  answered 
and  ruled  that  this  is  not  a  demurrer  in  law,  but  a  return  on  a 
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writ  of  privilege,  upon  which  no  issue  can  be  taken  or  demurrer 
joined;  neither  upon  our  award  herein  doth  any  writ  of  error 
lie,  and  therefore  the  return  is  no  other  but  to  inform  the 
court  of  the  truth  of  the  matter,  in  which  such  a  precise  cer- 
tainty is  not  required  as  in  pleadings." 

In  the  case  of  King  y.  Dean  and  Chapter  of  Trinity  College^ 
8  Mod.  27,  which  was  on  a  writ  of  mandamuB^  the  court,  in 
deciding  the  case,  say  that  ^^it  is  against  the  nature  of  a  writ 
of  error  to  lie  on  any  judgment,  but  in  cases  where  an  issue 
may  be  joined  and  faied,  or  where  judgment  may  be  had  upon 
a  demurrer,  and  joinder  in  demurrer,  and  therefore  it  will  not 
lie  on  a  judgment  for  a  procedendo^  nor  on  the  return  of  a 
haheas  corpus.^*  In  Com.  Dig.,  tit.  Pleader,  3,  B,  7,  it  is  said 
that  it  will  not  lie  upon  a  habeas  corpfu  denied.  In  the  case 
of  Regina  v.  Paty^  2  Salk.  503,  after  the  trial  on  the  writ  of 
error  had  resulted  in  refusing  to  release  the  prisoners,  a  ques- 
tion was  raised,  and  referred  to  all  of  the  judges,  whether  the 
queen  ought  to  allow  a  writ  of  error,  in  that  or  in  any  other  case, 
as  a  matter  of  right,  or  as  a  mere  matter  of  grace.  Ten  of  the 
judges  held  that  the  queen  could  not  deny  the  writ,  but  that  it 
was  grantable  ex  dehito  justitia^  except  in  cases  of  treason  or 
felony.  Two  of  the  judges  held  that  the  subject  could  not  de- 
mand the  writ  in  any  criminal  case.  ''  Then  it  was  a  doubt 
whether  a  writ  of  error  lay  upon  a  judgment  on  a  habeas  cor* 
piM.''  From  this  case,  it  appears  that  whilst  all  of  the  judges 
agreed  that  the  subject  might  demand  the  writ  in  all  cases 
but  treason  and  felony,  and  two  of  them  held  that  it  would 
not  in  any  criminal  case,  still  it  was  doubted  whether  it  lay 
on  a  judgment  on  a  haheas  corpus.  This  seems  to  be  the 
fiEurthest  that  any  case  has  gone  in  opposition  to  the  cases  of 
City  of  London^  8  Coke,  121,  and  King  v.  Dean  and  Chapter  of 
Trinity  CMege,  8  Mod.  27. 

All  of  the  old  cases,  where  the  question  has  been  presented, 
or  it  has  been  referred  to,  hold  that  a  writ  of  error  will  not  lie 
on  a  fine  for  a  contempt,  a  proceeding  for  a  procedendo^  a  nuzn- 
damvsy  or  a  habeas  corpus.  These  cases  all  depend  upon  the 
same  rule,  and  are  governed  by  the  same  principle.  The  fact 
that  no  case  can  be  found  in  the  British  reports  where  a  writ 
of  error  has  been  sustained  on  a  judgment  in  a  habeas  corpus^ 
is  almost  conclusive  that  the  jurists  of  that  country  regarded 
the  law  as  being  clearly  and  well  settled  that  such  a  writ 
could  not  be  maintained.  And  when  it  is  remembered  that 
in  that  government  individual  liberty  has  at  all  times,  and 
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QDider  an  reigns,  been  an  object  of  the  greatest  solicitude  and 
their  pecoliar  boast,  it  would  be  unaccountable,  if  such  a 
right  existed,  that  it  had  not  been  invoked  in  some  of  the 
many  struggles  tost  its  maintenance. 

On  this  ride  of  the  Atlantic,  bowever,  the  same  uniformity 
of  dedrion  has  not  obtained.  Yet  the  current  of  authority  is 
laigely  against  allowing  the  writ  In  the  case  of  Yates  y. 
PeopUj  6  Johns.  887,  it  was  held,  by  a  divided  court,  that  the 
writ  could  be  maintained.  Again,  in  the  case  of  Holmes  v. 
Jennisony  14  Pet  540,  by  a  bare  majority  of  its  members,  the 
court  announced  the  same  rule.  These  are  the  only  cases  we 
have  been  able  to  find  which  announce  the  doctrine,  except 
in  courts  where  the  right  has  been  conferred  by  statutory 
enactment  It  would  seem  that  these  decisions  were  not  re* 
garded  as  satisfisictoiy,  as  both  the  Congress  of  the  United 
States  and  the  l^islature  of  New  York  adopted  statutes  pro- 
viding that  a  writ  of  error  might  be  prosecuted  on  such  a 
judgment  And  since  their  adoption,  no  doubt  numerous  re- 
ported cases  may  be  found  from  their  courts.  This  legislation 
would  seem  to  impair  the  fiyrce  of  the  prerious  adjudications  as 
authority.  But  at  most,  they  seem  to  stand  alone  and  unsup- 
ported. 

Opposed  to  these  cases,  are  found  numerous  decisions  of  the 
various  courts  of  the  Union,  as  Russeli  v.  CommonweaUhj  1 
Penr.  A  W.  82;  CammonwedUh  v.  Janes^  8  Serg.  A  R.  158; 
BM  V.  State,  4  Oill,  801  [46  Am.  Dec.  180];  Janes  v.  Timber- 
lakej  6  Band.  680,  note;  Wade  v.  Judge^  5  Ala.  180;  Steal  v. 
Bkirieyj  9  Smedes  A  M.  883;  Howe  v.  StaUj  9  Mo.  682;  Ex 
parU  Miiehellj  1  La.  Ann.  413;  Weddingtan  v.  SloaUj  15  B. 
Hon.  147;  Ex  parU  Perkins,  2  Cal.  424.  Thus  it  is  seen  that 
the  highest  judicial  tribunals  of  eight  of  the  states  of  the 
Union  have  declared  that  a  writ  of  error  will  not  lie  in  such  a 
ease.  These,  together  with  the  practice  of  the  British  courts, 
largely  preponderate  as  authority.  When  it  is  considered 
that  this  writ  is  regarded  in  Great  Britain  as  the  bulwark  of 
their  liberty,  and  when  we  refer  to  the  struggles  for  its  main- 
tenance against  usurpation  by  the  crown,  it  seems  to  be  con- 
elurive  that  if  such  a  right  existed,  either  at  the  common  law 
or  under  the  statute,  it  would  have  been  asserted  by  their 
eourts. 

But  independent  of  authority,  we  are  unaMe,  upon  prin- 
ciple and  reason,  to  admit  that  the  writ  can  be  allowed  until 
ft  is  aolhoriied  by  legislation.    It  is  conceded  by  all,  that  a 
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writ  of  enor  will  only  lie  on  a  final  jtt<^ment.  It  will  not  lie 
to  roTiew  an  interlocntory  order.  At  the  oominon  law,  it 
would  not  lie  to  leyiew  a  judgment  awarding  a  peremptory 
nuindamusj  a  procedendo^  or  the  denial  of  a  prohibition;  for  the 
reason  that  such  judgments  were  not  finaL 

Our  statute,  like  the  British  ads,  autborizea  the  supreme 
and  circuit  courts,  or  any  judge  in  vacation,  to  award  the  writ, 
and  try  all  cases  of  habeae  corpus^  and  to  discharge,  commit, 
or  admit  the  prisoner  to  bail  But  the  act  does  not  preclude 
the  party  from  obtaining  another  writ,  but  recogniaes  the 
right,  only  prohibiting  a  second  trial,  if  it  appears  from  the 
order  remanding  the  prisoner  that  he  is  conmiitted  tar  an 
offense  ac^udged  not  bailable.  In  such  a  case,  the  prior  order 
is  made  conclusiTe,  and  the  prisoner  is  vequired  to  be  re- 
manded without  further  proceedings. 

The  seventh  section  of  the  act  declarea,  that  when  a  prisoner 
hsB  been  discharged  under  a  writ  of  habeas  eovpmj  by  the 
court  or  a  judge  in  vacation,  he  shall  not  be  again  imprisoned 
for  the  same  cause,  unless  he  be  afterward  indicted  for  the 
same  offense,  nor  unless  by  legal  order  or  process  of  the  court 
where  he  is  bound  by  recognisance  to  appear.  What  shall  not 
be  considered  the  same  cause  which  exempts  him  from  arrest, 
is  dedaied  to  be  a  discharge  on  account  of  a  defiact  of  process, 
or  any  material  defect  in  the  commitment  in  a  criminal 
ea^se.  If  in  a  civil  suit^  the  party  has  been  discharged  for 
any  illegality  in  the  judgment,  process,  or  for  a  non-observ- 
ance of  the  forms  of  law,  the  order  discharging  him  shall  not 
prevent  hia  subsequent  arrest  when  the  informalities  or  defects 
shall  be  removed. 

It  will  be  observed  that  the  statute  authorises  a  subsequent 
arrest  and  imprisonment,  notwithstanding  a  former  discharge 
in  thesi9  several  enumerated  cases.  If  the  judgment  was  in- 
tended to  be  final,  such  a  provision  would  not  have  been  made. 
And  if  the  judgment  is  to  be  regarded  as  final  for  one  purpose, 
it  should  he  so  regarded  for  all  purposes.  If  final  on  the  dis- 
charge, also  for  a  recommitment  by  the  court  or  the  judge  in 
vacation.  If  final  against  one  party,  why  not  against  the 
other?  If  final  for  some  purposes,  and  not  for  others,  it  is  an 
anomaly  in  jurisprudence. 

Again,  our  statute  makes  no  distinction  as  to  the  eflfoct  of 
an  prder  made  by  the  court  in  session  and  a  judge  in  vacation. 
If  one  is  final,  so  is  the  other.  If  the  parties  have  a  right  to 
prosecute  a  w?it  of  error  from  the  one,  they  may  tmm  tde 
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other;  and  if  80>  haw  may  the  writ  be  obtained  to  the  order  of 
a  judge  in  vacation,  who  is  required  to  keep  no  record  of  the 
proceeding  before  him?  It  would  seem  to  be  attended  with 
insuperable  difficulties. 

If  the  judgment  is  final,  either  party  may  prosecute  a  writ 
of  error,  and  upon  ^n  application  to  this  court  or  either  of  its 
members  in  vacation,  if  there  was  error  apparent  upon  the  reo- 
ord,  a  »upersede(u  would  be  granted.  By  tliis  means,  the  party 
having  the  prisoner  in  custody,  in  many  cases  could  prevent 
his  discharge,  until  a  trial  could  be  had  on  the  errors  assigned, 
and  thus  firustrate  the  design  of  the  law,  by  detaining  th|^ 
party  in  custody  until  a  trial  of  the  accused  was  had,  and  the 
necessity  of  the  application  had  ceased  to  exist.  If  a  writ  lies, 
the  parties  may  preserve  the  evidence  on  the  hearing  by  bill 
of  exoepti^niSi  and  assign  erxors  as  in  ordinary  cases,  either  to 
the  admisflion  or  rejection  of  evidence,  or  on  Ibe  finding  of  the 
court.  These  seem  to  us  to  be  the  consequences  resulting  from 
h<dding  that  error  will  lie  in  this  proceeding. 

In  the  case  under  consideration,  by  the  proyisions  of  the 
•eventh  section  of  the  act,  the  party  might  be  again  imprift* 
oned,  under  a  legal  writ,  if  he  was  discharged  for  a  defect  in 
the  writ  under  which  he  was  arrested.  The  same  may  be  said 
of  the  judgment  But  conceding  that  the  plaintifl*  has  lost 
his  xi^t  to  hold  the  body  of  the  prisoner,  in  execution,  for  the 
■atisisctioii  of  his  judgment,  the  remedy  is  with  the  legisla- 
ture, and  not  with  the  courts.  The  court  below  had  no  power 
to  discharge  the  prisoner,  as  the  judgment  and  process  were 
lofficient  to  warrant  his  detention.  The  sheriff  was  not  liable 
inr  costs,  and  the  court  below  erred  in  rendering  a  judgmei^t 
against  him  for  their  collection,  fmd  he  has  the  right  to  prose- 
cote  a  writ  of  error  to  reverse  that  judgment,  but  not  to  review 
the  decision  discharging  the  prisoner.  They  are,  in  effect,  if 
not  in  fact,  two  judgments.  One  on  the  application  for  the 
discharge,  under  the  luibeas  corpvsj  and  the  other  against  the 
sheriff.  The  judgment  for  costSj  therefore,  is  reversed,  but 
the  judgment  discharging  the  prisoner,  not  being  subject  to 
loview  on  error,  cannot  be  either  reversed  or  affirmed. 

In  this  opinion  Caton,  C.  J.,  concurred. 

Judgment  for  costs  reversed. 


J.,  deliTered  a  aepaimte  opinioii,  and  while  oononrfing  In 
Hm  jadgBMB^  be  fuled  to  agree  with  the  majority  of  the  oonit  that  a  writ  ei 
would  not  lie  in  a  habeaa  eorpua  caie.    Ue  Baid  the  principle  ie  not  to  be 
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MotKOTwtody  tlukt  Ik  final  Jadgznent  of  an  inferior  ooort  is  anbjaot  to  roni 
hy  tliia  oooii  on  a  writ  of  enot,  except  in  oases  wbere  tiba  IflpsUtiira  lia* 
atlianriae  proridad;  thattiiiiwritiaawritof  rig)il»Muioaoiiotberafiiaadiia 
any  oiTil  oaae;  and  he  maintained  that  tiba  eimiit  ooort  did  all  tiiat  it  waa  in 
Ita  power  to  do  in  tiba  oaae^  and  rendered  a  final  judgment  aobject  to  the  r»- 
▼isianof  tida  ooort  bjr  writ  of  error.  In  anpport  <^  tida  poaitiany  the  f oUowio^ 
eaaes  are  oited  1^  himt  Taim  t.  Peopk,  6  Johna.  388;  jfc  parte  Lqftmia,  S 
Bob.  (La.)4a6;  Holmmr.  Jmmkon,  U  Fat  540l  Ha  gave  the  iriiole  hiatny 
«|  the  Knc^  eaaa  of  giieen  T.  Ariji^  S  Salk.  808^  claiming  tiiat  it  did  no* 
■trengtiian  the  ooort  in  llbe  oonbbuioii  It  had  reaohada  and  that  the  ^neatiflBfc 
kad  not  been  decided  in  Thgland.  Tb»  Amerioaa  deeiaiona  dted  in  the  pra> 
TBiOing  opinion,  and  relied  npon  aa  aittlioritj  by  the  majority  of  tiba  oonrl^ 
are  tOcewiae  eramined  by  bim,  and  it  ia  claimed  that  th^  do  not  ahow  that 
m  writ  of  earor  cannot  be  maintained  in  aoch  a  caaat  ThaiteRwwilllianpca 
the  award  of  a  peramptory  mcmdammf  ha  dtaa  OokmMm  im»  Ox  t.  Wked* 
wHffhi,  7  Wheat  684;  KBmUOlw.  United Siaiee,  12  Pet  A9A}  and  aa  anthoritj 
that  ilie  writ  may  be  brooi^t  npon  a  denial  to  gnmt  a  ptohfhitifln,  be  citen 
ITmAmi  T.  (%  OwiMfl;  S  Id.  448.  And  he  fnrOier  atatea  tin*  in  tiba  eaae  off 
UmltedStatee  BooO*  81  How.  008^  a  writ  of  enor  to  tte  Jndgment  of  Ihn 
aopreme  ooort  of  Wlaoonainy  in  a  Aa&aoe  eoiyiif  oaae^  waa  entertained  bylhn 
anprema  ooort  of  tibe  United  Statae^  and  tiba  Jvdgment  of  tiba  state  oooii 
lerened.  In  theae  oaaee^  ha  aaidy  jnriadiction  waa  entertained  in  rirtoe  of 
eommoB-law  powers  aa  a  ooort  On  tiba  pointa  of  tiba  original  caae^  it  waa  bin 
opinion  tiiat  where  a  party  ia  aaed  by  Ua  christian  name  alone^  it  le  Ua  dnty 
to  appear  and  plead  the  mianemer  in  abatement^  and  gire  hie  name  in  foU. 
And  it  it  be  an  esrcr  in  a  jnstioe  of  the  peace  to  render  a  judgment  againat 
apartybyhiachriatian  namealene^  tiba  remedy  to  coneot  it  ia  by  appeal;  cit- 
ing Jk  parte  EeOogg,  6  Y 1 000;  BeU  r.  State,  4  Qill,  801 ;  Oataard  r.  Heiftiager, 
15IU.888.  Heoonxdndeathal'*awritefearcrlieaintibacaa^andtilatlh• 
cirooit  coart  erred  in  dieoiiaigfaig  the  reiatorf  and  tiiat  he  ca|^  to  ha 


Wbit  or  KwwfE  will  not  Lib  io  Bsvnw  LmnLOOOvanr  JuMiMurt 
^ott  ▼.  IToM^  76  Am.  Deo.  72;  iSbotf  ▼.  Av«o%  85  Id.  788;  and  note  784. 

Wbit  or  Bbbob  Oobam  KoBn;  wmnr  Los:  Mmp  ▼•  OmI^  78  Am.  Deo» 

681»  and  note  686. 

Wbit  or  Bbbob,  ahd  not  Wbit  or  Habias  OcmrvB,  n  FlMnn  BaiBiyr 
TO  Rbyibw  BBBOBfl  and  irregnlaritiea  in  praaaadings  reanlting  in  ocnrietifla 
andaentenoe:  A  parte  AftoiP^  70  Am.  Dec.  66;  and  aae  Pistf  ▼.  JSrorrieen,  71 
U.  880,  and  note  381;  JSepafiearaoi^  78Id.  680. 

Tbm  niNCiPAL  OASB  n  acTBD  to  tiw  point  that  a  jndgment  on  the  hearing 
of  a  writ  of  Aofteof  eorpae,  rendered  by  a  judge  in  Tacaticn,  or  by  the  eirsoit 
ooort  when  in  aearion,  ia  not  of  that  ifaial  chanoter  that  writ  of  esrcr  will  lie 
for  ite  reversal,  in  Ae|Kirte7!ftonipee%08IlL  01;  iraaio0T.<7l0ary,6IU.  Appi 
886;  and  ie  cited  to  the  point  tiiat  if  a  party  ia  aaed  by  a  wrong  name,  io 
aerred  with  proceee,  ^mI  fula  to  plead  the  misnomer  in  abatement^  the  jndg* 
mentwiU  bind  him,  hi  AtoivCclii  JL  JL  Oe^  t.  Aimei^  88  lad.  64;  Wdtk  w. 
ISrlpaMi^  80  OUL  206L 
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DUNOAN   V.    NiLBS. 

Its  ILLXHOU,  082.1 

On  Wbo^  without  AuTBOEirr,  Aasmats  to  Act  as  Aoxht  of  Avothbb^ 
md  makM  «itiier  a  deed  ora  nmple  oontnot  in  tbe  name  of  the  Utter,  it 
aol  pereanally  liable  on  tbe  corenanti  in  the  deed,  er  on  the  pronuse  in 
ibe  mnp&e  oontraot^  nnlees  it  contain  Kpt  worda  to  bind  him  penonallyt 
and  tbe  only  remedy  against  him  is  an  action  on  the  case  for  falsely 
■mnniing  antfaority  to  aot  as  agent. 

AcnoN  of  a99ump9U  on  an  instrament  in  writing  set  out  in 
the  opinion,  whioh  alfN>  sets  forth  the  other  material  fSacts  in 


Underwood  and  Noetling,  for  the  plaintifb  in  error. 

Thomas  Quiekj  tar  the  defendant  in  error. 

By  Coorty  Bbxbss,  J.  The  plaintiffs  in  error  brought  this 
aoticQ  of  assumpsit  against  the  defendant  on  the  following  in- 
■tnunent  of  writing: — 

^$10,000.  Bellbvillb,  III.,  Angust  1, 1860. 

^Chi  or  befivre  the  first  day  of  August,  1861,  the  eoonty  of 
8t.  Clair,  Illinois,  promises  to  pay  John  F.  Anderson  &  Co.,  of 
8t  Locds,  Missoori,  the  sum  of  ten  thousand  dollars,  for  value 
leoelTed,  negotiable  and  payable,  without  defalcation  or  dis^ 
€oaatj  at  the  bank  of  commerce  in  New  York  City,  with  in- 
ftenet  from  date  at  the  rate  of  ten  per  cent  pw  annum. 

**NATHAlfIBL  NiLBS, 

'^County  Judge  of  St  Clair  County.'' 

TIiIb  instrument  was  indorsed  on  the  day  of  its  date  to  the 
plaintifBi  in  the  action.  To  the  declaration  a  demurrer  was 
Interposed,  which  the  court  sustained. 

The  ^question  presented  is  as  to  the  liability  of  Niles  on  this 
instrument.  The  demurrer  admits  he  had  no  authority  from 
the  county  to  execute  it  to  bind  them,  and  there  is  notUng  on 
the  £ftoe  of  the  instrument  showing  that  Niles  intended  by  it 
to  bind  himselfl  It  is  manifest  the  money  was  advanced,  not 
OD  his  credit^  but  on  the  credit  of  the  county,  and  the  promise 
to  pay  is  in  the  name  of  the  county. 

It  is  not  entirely  clear  what  the  rule  is  in  such  cases.  It  is 
not  uniform  in  the  several  states.  Some  of  the  courts  hold 
that  the  party  pretending  to  act  as  agent,  but  having  no 
aotfaoiity  so  to  act,  is  personally  liable,  and  can  be  held  on 
the  oontracts:  Dutmbury  v.  EUia,  8  Johns.  Cas.  70  [51  Am. 
Dea  144];  WhUe  v.  SHnner,  18  Johns.  807  [7  Am.  Dec.  881]; 
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Taft  y.  SrewiUr,  9  Johns.  884  [6  Am.  Deo.  280];  MoU  ▼.  Hict9^ 
1  Cow.  513  [18  Am.  Dec.  650];  Meech  y.  SmUh^  7  Wend.  815. 
And  80  in  New  Jersey:  Bay  y.  Cooly  22  N.  J.  L.  848.  In  New 
Hampshire^  it  is  held  if  a  perscm  haying  no  anthority  to  iuA 
as  agent  undertakes  so  to  act  in  making  a  contraet,  and  the 
contract  which  he  makes,  rejecting  that  part  of  it  iriiich  ho 
was  not  anthorised  to  put  into  it,  contains  apt  wor&  to  charge 
filmafllfy  he  is  personally  liable:  Woode$  y.  DewMttj  9  N.  H.  65. 

The  mle  in  Massachusetts  seems  to  he  diflbrent  In  Abbey 
y.  Ctuue^  6  Cush.  68,  tiie  court  say:  '*  When  one  who  has  no 
authority  to  act  as  another's  agent  assumes  so  to  aet^  and 
makes  either  a  deed  or  a  simple  contract  in  the  name  of  the 
other,  he  is  not  personally  liable  on  the  coyenants  in  the  deed, 
or  on  the  promise  in  the  simple  ccmtract,  unless  it  contains 
apt  words  to  bind  him  personally.  The  only  remedy  against 
him  in  this  commonwealth  is  an  action  on  tiie  case  fdr  fidsely 
assuming  authority  to  act  as  agenf  The  same  doctrine  is 
held  in  Harper  y.  JUeeb,  2  Me.  14  [11  Am.  Dec.  25];  Steteon 
y.  PaUeny  Id.  858  [11  Am.  Dec.  Ill];  and  in  Connecticut: 
Ogden  y.  JZoymond,  22  Conn.  885  [68  Am.  Dec.  429];  and  in 
Indiana:  McHenry  y.  IhffiM^  7  Black!  41;  and  also  in  Penn- 
sylyania:  HepHne  y.  Mdhafy^  11  Serg.  A  R.  126;  1  Parsons  on 
Contracts,  67;  and  notes  of  the  case  cSJenkine  y.  HtUehinrnm^ 
in  the  queen's  bench,  13  Q.  B.  744. 

We  are  inclined  to  think,  with  these  authoritieB,  that  the 
contract  is  whdly  ydd,  and  neither  party  can  be  bald  on  it. 
Not  the  county,  for  they  gaye  no  authority  to  the  judge  to 
bind  them;  not  the  judge,  for  there  are  no  apt  words  in  it 
sufficient  to  bind  him.  If  the  defendant  fidsely  represented 
himself  as  the  agent  of  the  county,  and  authorLsed  to  obtain 
this  money,  and  did  so  obtain  it,  he  may  be  reached  by  a 
special  action  on  the  case  for  the  fraud,  or  in  some  other  ap- 
{HTopriate  action,  but  not  on  the  note  itself;  or  the  county 
might  be  sued  in  aaaumprit  if  they,  in  ttyoij  receiyed  the  money. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

PiTBLlO  AoniTB  AHl  HOT   PSBSOHALLT    LlABLl  OV  Ol»nLI0lll   IflDi  Bt 

Tbmm  foa  PuBLXO^  uaUm  aa  inteat  to  b&id  thmniblTM  it  daaily  tppardbt: 
MiUerr.  ibf^  66  Am.  Dee.  087,  and  nole  SSSi  Smtbom  ▼.  Neta,71ldLWt 

PuBUo  AoasT  OoiraaAOixHo  loa  BmoR  ov  Posuo  ie  pramnBid  t6  aoA 
in  official  wptMiji  Ogdm  t.  Baifmomi,  68  Am.  Deo.  821. 

On  Aomro  ab  Aaaan  ov  PaiVAn  PxBaoN  n  Bmld  taMOVAixT  |tih 
sroS8iBiJi»  if  be  fuk  to  bind  bie  praieipel:  Amtem  ▼.  Neal^  77  Am.  Deo.  Wl 
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WKBr  AUlHUnTT  OV  AiIBnr  TO  flUUBUUTB  UHD  IdB  rBaRnraL  haT  VI 

PlUEniMXD:  Mm  t.  Cocbntm,  76  Am.  Deo.  79. 

Tn  FBimnPiii  oasb  n  ami>  as  wwngnigfag  th*  ptfndpla  that  wtai  » 
pnldio  agent  oonkiioti  in  good  faith  with  partiee  haTing  knowledge  of  Uw 
•KfeBBt  ol  his  antiunity,  or  who  have  equal  means  of  knowledge,  be  will  not 
baeoma  tboMwiiauy  ftilJe,  iinwiaB  the  intent  to  focmr  pexadnal  liability  ^ 
itoailj  axptessed,  althoo^  it  should  be  f oond  that  through  %nonaoa  of  ikm 
law  1m  ma9^  have  eidaedad  hia  atithorit;yv  in  jr(Miii  V.  AcAof^^ 
MtwOma  ▼.  Ckaph,  S  HL  App,  516;  and  is  dtad  to  the  rnla  stated  fai  tiM 
tgOAm,  in  ffimeoek  t.  JTimler,  88  lU.  214 
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Its  ILUIKHS,  108.J 

ov  Omna  hatdio  JuBxsDicTn>N  ovPaKnia  in>  SoBiaof-i 
n  YaUDiHDBiHBiHOonantheparties»andoannolbaiMidDsdodlat- 
araDj. 

v  isair  Lix9  Soild  bt  Asufimntairat  vniE  QiHft  ov  OooiEr 
9ot  sold  in  the  smallest  legsl  iabdifilHiii%  eauiot  be  lalNd  hf  m 


iffsnaujM.  Dud  of  Bbsiduabt  DEnam  Fasn  bib  IsTntm'y  ai 

datfsei^  in  the  granted  premiws,  alilioiifi^  the  deed  makea  no  ref««Ma 
«» tbi  inll»  wlMii  otiierwne  the  dead  imidd  wheOy  beiiiopcriti^e 

Acnxm  of  cjeotment.    The  opinioa  Btates  the  oase. 

Jamm  Sawmtf  and  Mictutd  Selkuffer^  Ibr  tiie  piUdntfff  fnenor. 
W.  P.  ThtmoM^  tor  the  defendant  in  enor. 

^  Oomi^  BssnoBy  J.  Bem$l  otjMioni  an  made  to  the 
tecofvety  in  liiis  oaae,  tiie  miNft  imporfatit  of  wMdi  ire  iHlI 
notice. 

Tlie  aettoD  was  ejeetttieBt>  biwgM  by  Ite  deRmd^ 
agfeinei  the  plaintiff  in  emyr  to  teoAver  fhe  poeeesribn  of  a  cei^ 
tain  qUftQCHftction  of  land  in  Marion  Cotety.  The  plaintiff 
fan  the  action,  to  ehbw  title  on  h&  part^  ihtrodnced  the  eerfifi- 
cate  of  tiie  legiater  of  the  limd<^ofl!oe  at  Springfield,  after  prov- 
ing bis  handwriting,  of  the  entry  and  tmrduuM  of  the  land  by 
WilHam  Kinney  and  John  Taylor;  also  the  rtoord  of  fhe  pro- 
oeedingi  of  the  titicnit  oonH  of  Sangamon  Conht^  on  theap- 
pKcatfon  of  «be  adminiMvator  of  Taylor  to  ee&  fhe  lands,  of 
whidi  hb  was  Iropposed  to  have  died  seised,  to  pay  his  debts. 
He  also  introduced  a  deed  fttAn  the  administrator  reciting  tins 
deetde  to  him  ibr  tihe  pvemiiiss,  and  also  a  deed  fltttn  William 
C.  ranney  and  wilb  t6  him  Ibr  the  same  lands,  and  fhe  Will  of 
WlUtam  Kinney,  by  wUeh^  after  giving  certain  legades^  he 
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deviaed  the  residue  of  his  personal  and  real  estate  to  his  son^ 
William  0.  Einney,  whom  he  appointed  executor.  The  plain- 
tiff then  proved  the  defendant  was  in  possession  of  the  premi* 
ses  at  the  time  of  the  commencement  of  the  suit 

The  defendant  showed  no  other  title  to  the  prsmises  than 
tliis  {Mssession. 

It  is  objected  here  that  the  proceedings  of  the  dreuxt  courts 
on  the  petition  of  the  administrator,  were  inegnlar,  and  so  de» 
fective  as  to  convey  no  title  to  the  purchaser. 

It  may  be  admitted  the  proceedings  were  not  strictly  regn* 
lar,  yet  at  the  same  time,  the  court  having  jurisdiction  both 
of  the  persons  of  the  parties  and  of  the  subject-matter,  the 
decree  rendered  is  valid  and  binding,  and  cannot  be  attacked 
collaterally  in  this  action. 

The  decree  recites  that  due  notice  of  the  application  had 
been  given  to  all  persons  interested,  of  the  intention  of  the 
administrator  to  file  the  petition,  by  publication  in  the  Illi- 
nois State  Begister,  in  the  manner  and  for  the  period  required 
by  law. 

The  decree  also  finds  that  John  Taylor  died  siesed  of  the 
lands  described  in  the  petition;  it  finds  and  names  his  heirs 
at  law,and  that  they  were  of  full  age;  it  also  finds  that  the  ad* 
ministrator  had  applied  the  proceeds  of  the  personal  estate  to 
the  payment  of  the  debts  of  the  deceased,  and  that  there  was 
still  due  and  unpaid  of  debts  the  sum  of  more  than  seven 
thousand  dollars.  The  decree  directed  the  administrator  to 
sell  the  lands  described  in  the  petition  to  pay  these  debts,  and 
required  him  to  report  his  prooeedings  to  the  court  £ar  con- 
firmation. 

No  substantial  olijections  are  perceived  to  any  of  the  pro- 
ceedings in  the  circuit  courts  nor  to  the  regularity  of  the  sale 
by  the  administrator.  They  all  appear  to  be  in  reasonable 
conformity  to  the  statute.  The  objection  that  the  land  was 
sold,  not  in  the  lowest  legal  subdivisions,  is  an  objection,  if  it 
was  one,  which  no  mere  intruders  or  trespassers  could  be  per- 
mitted to  make,  however  available  it  might  be  for  the  heirs  at 
law  of  Taylor  to  make  it  before  the  sale  is  confirmed,  on  a 
motion  to  set  aside  the  sale.  They  were  sold  in  the  same 
legal  subdivisions  as  they  were  described,  and  in  separate 
tracts,  and  not  en  huum  as  the  record  shows. 

It  is  objected  that  the  quitclaim  deed  of  William  0.  Kin* 
ney  had  nothing  to  operate  on,  no  deed  from  William  Kinney 
to  John  Taylor  being  produced.    The  decree  finds  the  lands 
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to  belong  to  John  Taylor,  and  bo  far  as  thiB  defendant  is  son- 
oeinedy  is  conclusive  upon  him,  unless  he  could  set  up  a  deed 
fimm  William  Kinney  to  himself,  which  is  not  pretended. 
Bince  the  decree,  and  the  sale  under  it,  and  the  purchase  by 
the  plaintiff  in  the  ejectment,  the  deed  from  William  Kirney 
to  Taylor  not  being  found,  and  it  never  having  been  recorded, 
the  devisee  of  William  Kinney  quitclaims  to  the  plaintiff  all 
his  interest  in  the  premises.  So  the  case  stands  thus:  The 
deeree  finds  the  title  to  be  in  Taylor;  and  although  that  may 
not  be  ccHiclufflve,  the  plaintiff  succeeded  to  all  Taylor's  rights 
and  interests  in  the  premises,  by  his  purchase  under  the  de- 
cree. But  to  make  assurance  doubly  sure,  the  devisee  of 
William  Kinney  convejrs  all  his  interest  in  the  premises  to  the 
plaintiff,  so  that  a  oomplete  legal  title  is  established  in  the 
plaintiff. 

But  the  defendant  says  there  is  no  apparent  connection  be- 
tween the  quitclaim  deed  of  William  C.  Kinney  and  the  will 
of  William  Kinney,  no  reference  being  made  in  the  deed  to 
his  right  as  residuary  legatee  under  the  will.  This  is  true; 
there  is  no  such  reference.    But  what  is  the  rule  in  such  cases? 

Where  a  conveyance  is  general,  but  by  an  instrument  not 
adapted  for  the  purpose  of  conveying  a  particular  interest  or 
as  an  execution  of  a  power,  it  will  be  held  to  conyey  whatever 
interest  the  grantor  had,  or  as  an  execution  of  a  power  yeste^^ 
in  him  if  it  would,  otherwise,  be  totally  inoperatiye,  althougii 
hiB  interest  or  character  is  not  referred  to  expressly  or  by 
implication;  1  Sugden  on  Powers,  418. 

In  the  present  case,  the  deed  of  William  C.  Kinney  would 
be  wholly  inoperative  if  it  is  not  construed  to  convey  such  title 
aa  was,  apparentiy,  vested  in  him  as  the  residuary  legatee 
under  the  will  of  his  father.  The  grantor  had  no  other  inter- 
est whatever.  The  clause  in  his  deed  explanatory  of  its  object 
and  meaning  assumes  the  feet  to  be  that  his  father  had,  a( 
some  time,  conveyed  the  lands  described  to  Taylor,  but  from 
the  loss  of  the  deed,  or  firom  some  other  reason,  there  was  still 
an  apparent  titie  in  William  C.  Kinney,  and  the  object  and 
design  of  the  deed  was  to  vest  that  apparent  tiUe  in  Hur^tu 
who  held  the  titie  of  Taylor. 

Upon  the  other  point  made,  that  the  court  rejected  the  sup- 
plemental will  of  William  Kinney,  it  is  only  necessary  to  say 
that  though  the  will  was  competent  evidence  under  the  stat- 
utOy  it  does  not  follow  that  it  was  pertinent  to  the  issue  in  this 
The  supplemental  will  may  have  contained  a  pecuniary 
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legMf  to  ftomd  pftrty,  and  nothing  more;  hence  the  neceesit^ 
of  preserHng  Bueh  elanfles  of  It  as  aire  deemed  pertinent  in  tUs 
ease^  on  thd  record.  We  cannot  know  that  its  production  was 
material  in  any  aense. 

Peroeiv&ig  no  eitor  in  the  recordi  the  judgment  mnat  be 
affirmed. 

TsUkT  JlTDGMBm   09  OODSIS  09  OuUKEEBfT  JUBBDlOlinf   CMJKWOt  BB 

OoLLAnouiXT  ImaAOBKB^  iM  Oatmom  ▼.  Oocpetf  SO  Am.  Dao.  Id,  and  note 
104;  Oodr.  ffawm,  79  Id.  Uiiirathr.Ckmn^  7S  Id.  m%uidmA%eak 

JvDQwnm  Caacunm  Pabctb  avd  Pbiyxb  omlt:  L^Boomb  r.  PMeU^ 
77  Am.  Dm.  061,  and  note  060. 

▼lumxT  OF  Dmbd  OAinfOT  u  OoLLATiouLLT  ATTAeKiD  f OT  the  {Nir- 
pdie  el  deslrojiiig  the  jnriedietion  of  the  doart^  by  proof  of  irtet  of  saHide  ef 
ppooem:  Jhklgtpfrt  8m,  Btmk  r.  BMredfjtBf  73  Am.  Dm.  008^  mid  note  OOH 

The  PUVoiFiJ.  <uss  n  grbd  to  the  Ont  point  eteted  m  the  lyBttiii^  te 
the  IbOowing  oum:  Jfii{rofftf  T.  i9tatai&^ 
OS  Id.  400;  A&fMT.  JmM»  02Id.  164;  BfyaiUr.Baikmee,^lSL  iMl 
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Glasoook  t;.  Lyons. 

uomtAitttLi 

wsD  II  OomD  WBOM  OvfiGi  TO  Wricb  Hi  II  BiramiD  wliilt  Im 
k  rightfully  in  poMMwan,  may  reoorer  tha  foMinm  iuitiiJli  agalnsk tti« 
vnxper  for  moiMy  hiA,  and  received,  when  fisnd  or  euflotttey  fees  ire 
fawHifiit  tft  ih»  i?ffif^  ndUietiftletetheoaoeiiiiybedelMRiiiiiadiiitfae 


BlBBXlUUiT    BhTIXLID    TO^   THUUUH    JIBfMII    Of     POJWlWIHm  o^ 

Qmoi^  XAT  BaoovEft  Fnii  iRanof  in  ea  eotioii  lor  money  liad  a^ 
leeelved  agunefc  en  intruder  trho  frendnlently  prbcoret  tbe  evidences  of 
tttbtiwreto^  end  perlornie  for  a  time  the  dntiei  fhereof;  and  the  tiitradflr 
eaimot  retain  any  put  of  the  feee  aa  oonipeniatinn  for  hia  Ubor. 

worn  Miunr  Had  ahd  Rkbttsd  Lm  where  money  is  received  by 
the  daimdant  iHiidh  in  food  oonaoieace  ought  to  be  paid  to  the 


AenoH  tb  X600fver  the  fete  of  the  ofBoe  of  sheriff  of  Foun- 
Ubk  County.    The  ofkisioQ  states  the  ease. 

Voorheeif  IRbofiyfTdfoee,  and  Bittinej  for  {he  appdiaikt 

R.  C.  Oregaryj  for  the  appellee. 

1^  Oofort^  Hamita,  J.  Glascock  sued  Lyttis^  ayenring  that 
be  was  dtilyeleoted  to  the  cffieeof  sheriff  of  Fountain  Coimtyi 
ak  the  October  election  in  the  jrear  1866,  and  entitled  to  the 
certifidate  of  dection^  and  commission,  and  to  be  qualified  and 
leoeiTS  Hie  fete^  etc.,  as  such  sheriff;  bat  that  said  Ljrons,  by 
deceitfol,  false,  and  frandulent  means  and  phictices,  secored 
te  himself  a  certificate  of  election  to  said  office,  and  was  ccm- 
nissioned  and  qualified,  which  hctiB  were  found  to  be  true  at 
the  February  term  of  the  Fountain  circuit  court  for  the  year 
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1868;  that  the  defendant,  on  the  23d  of  December,  1856^ 
nsorped  and  fraudulently  and  unlawfully  took  upon  himself 
the  discharge  of  the  duties  of  said  office  from  thence  until  the 
nineteenth  day  of  March,  1858,  and  used,  exercised,  and  en- 
joyed the  same,  receiving  and  converting  to  his  own  use  the 
fioes,  etc.,  amounting,  etc.,  during  all  of  which  time  said  plain- 
tiff was  entitled  to  said  office,  and  the  said  fees,  etc.,  but  thai 
■aid  defendant  refuses  to  pay  over  the  same,  etc.,  although  the 
plaintiff  is  entitled  thereto,  etc. 

There  was  a  demurrer  sustained  to  the  complaint,  which 
presents  the  only  question  in  the  case.  It  appears  to  be  well 
settled  that,  under  certain  circumstances,  a  suit  in  the  form  of 
the  action  for  money  had  and  received  will  lie  in  favor  of  a 
person  really  entitled  to  an  office,  against  one  who  has  usurped 
the  same,  for  the  recovery  of  the  known  and  fixed  fees  thai 
such  intruder  may  have  received:  1  Selwyn's  Nisi  Prius,  81  ^ 
Bojfter  V.  Dodmvarthj  6  Term  Rep.  681;  AUen  v.  McKean^  1 
Bum.  817;  PowM  v.  MUbanh,  1  Term  Rep.  399,  note;  Sadler 
V.  Evam^  4  Burr.  1984;  LigMy  v.  Clawtony  1  Taunt.  113. 

In  the  case  in  1  Sumner,  it  was  held  that  Alien  was  entitled 
to  recover  certain  fees  due  him  as  president  of  the  Bowdoin 
College.  In  so  deciding,  the  court  determined  the  title  to 
that  office,  for  the  trustees,  believing  they  had  authority  so  to 
do,  had  superseded  said  Allen  by  the  appointment  of  another 
who  had  been  put  in  possession  of  the  position.  The  opuuon 
In  the  case  is  an  elaborate  one  by  Judge  Story. 

That  case  differed  from  this  in  one  particular.  There,  Preai* 
dent  Allen  had  been  in  the  possession  and  the  exercise  of  the 
duties  of  the  office.  Here,  we  are  not  informed,  by  direct  alle- 
gation, that  the  plaintiff  had  been  inducted  into  the  office,  or 
had  exercised  the  duties  of  the  same.  It  is  shown  that  the 
plaintiff  had  not  received  a  certificate  of  election,  nor  a  com« 
mission,  although  it  is  averred  he  was  elected,  and  thereto 
entitled. 

It  is  perhaps  the  correct  theory,  in  reference  to  an  office 
elective  by  the  people,  that  the  &LCt  that  an  eligible  person  ie 
duly  chosen  to  fill  the  same  confers  upon  him  the  right,  the 
title,  to  such  office;  and  the  certificate  of  election,  or  oommiB- 
sion,  is  in  some  respects  something  like  a  deed  to  land,  the 
mere  evidence  of  such  title. 

This  title  gives  the  right  to  exercise  the  accustomed  or  fixed 
duties  of  the  office,  and  receive  the  fees  and  emoluments  there* 
Idv.    In  this  right,  it  has  been  often  contended  there  roBf 
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exist  a  franchise  to  which  the  rights  of  property  may  attach 
for  certain  purposes. 

After  the  title,  the  right  to  exercise  certain  franchises,  and 
reoeive  fees  arising  therefrom,  has  been  thus  conferred  by  the 
sovereigns,  the  people  in  this  instance;  it  may  still  be  thought 
necessary,  for  the  public  good  and  individual  security,  that 
the  person,  befixre  he  assumes  to  act  in  such  office,  shaJl  give 
pledges  or  safe-guards  for  the  fiEdthful  discharge  of  the  duties 
incident  to  such  office.  The  mode  of  executing  such  pledges 
may  be  pointed  out  by  statute.  In  this  instance,  an  oath  of  office 
and  a  bond  were  required.  Until  these  pledges  are  given,  the 
right,  as  to  the  public,  to  perform  the  duties  and  to  receive 
the  fees,  etc.,  of  the  office,  could  not  be  considered  as  fully 
operative.  But  if  the  person  thus  entitled  should  be  pre- 
vented from  taking  the  steps  imposed  and  made  preliminary 
to  the  exercise  of  the  accustomed  duties,  by  the  act  of  another, 
especially  if,  as  here  charged,  deceitful,  fiEdse,  and  fraudulent 
means  were  employed  to  effect  that  object,  and  if  that  other 
should,  by  the  use  of  such,  means,  procure  an  induction  into 
such  office,  a  question  then  arises,  What  right  of  action,  if  any, 
exists  against  him,  in  favor  of  the  rightful  claimant? 

As  before  observed,  if  the  office  had  been  rightfully  in  pos- 
session of  the  person  entitied  thereto,  and  he  had  been  ousted 
by  an  intruder,  an  action  for  money  had  and  receiTed  would 
lie  in  his  favor  against  the  usurper,  to  recover  the  fees,  when 
fixed  or  customary  fees  are  incident  to  the  same;  and  in  that 
action  the  titie  to  the  office  may  be  determined.  This  was 
settled  as  long  ago  as  the  time  of  Charles  the  Second:  Howard 
V.  Woodj  2  Lev.  246;  see  Lightly  ▼.  ClawMton^  1  Taunt.  112,  in 
which  Heath|  J.,  lays  down  the  broad  proposition  that  the  titie 
to  an  office,  under  an  adverse  possession,  may  be  tried  in  an 
action  for  the  fees  of  the  office  had  and  received.  The  lan- 
guage here  used  does  not  place  the  right  of  action  upon  former 
possession  of  the  office.  Nor  is  it  directiy  stated  to  depend 
upon  such  possession,  in  the  text  in  Selwyn,  Mipro,  or  Saun- 
ders's Pleading  and  Evidence. 

An  action  lies  in  an  instance  where  money  is  received  by 
the  defendant,  which  in  good  conscience  ought  to  be  paid  to 
the  phiintiff:  1  Selwyn's  Nisi  Prius,  80. 

If  the  proposition  is  correct  that  he  who  is  rightfully  entitled 
to  an  office  has  a  property  in  it,  though  not  perhaps  striotiy 
in  the  oommerdal  sense  of  that  term,  then  we  are  not  able  to 
lierceive  how  a  ikiero  intruder,  who  may  perform  the  duties  Ibr 
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a  thnoi  oan,  !n  good  oonscienoe,  retain  the  feeB,  etc.,  for  Bucb 
eervioe.  If  he  conldy  under  such  drcnmstanoee,  be  permitted 
to  retain  sodi  fees,  it  would  be  on  the  ground  that  they  were 
a  remuneration  for  his  labor,  etc;  but  that  would  not  justify 
the  retention  of  any  sum  over  such  mere  remuneration;  if  jus- 
tified to  that  amount,  how  could  the  case  be  distinguished 
from  one  where  A  B  may,  without  a  contract  or  request,  ex- 
press or  implied,  perform  ordinary  labor  for  C  Df  In  tho 
latter,  it  is  well  settied  there  is  no  right  of  action  accrues  to 
the  laborer.  How  could  there  in  the  former?  If  not,  upon 
what  principle  can  the  labor  be  set  up  as  a  defense  to  an  ao* 
ti<m  for  money  received,  to  which  the  plaintiff  was  entitied? 

We  are  now  treating  this  case  as  resting  upon  the  focta 
averred,  and  by  the  demurrer  admitted  to  be  true;  namely, 
that  the  plaintiff  was  duly  elected  and  justiy  entitied  to  the 
office,  but  that  the  defendant  had  obtained  the  evidences  of 
titied  thereto  through  deceit,  falsehood,  and  fraud, — had  in- 
truded into  the  same,  and  was  usurping  the  duties  thereof. 

Under  these  admitted  iGftcts,  we  are  not  able  to  perceive  any 
good  conscience  there  would  be  in  permitting  the  defendant 
to  retain  anything  over  a  bare  compensation;  nor  in  view  of 
the  well-established  class  of  decisions  in  similar  cases  already 
adverted  to,  how  he  can  retain  any  portion  of  said  fees.  If 
the  facts  are  not  as  stated,  issue  should  have  been  taken 
thereon. 

Our  statute  defines  usurpation  to  be,  officiating  in  any  place- 
of  authority  without  being  legally  authorized :  2  R.  S.  438. 

Aga^n,  we  have  a  statute  which  prescribes  at  length  the- 
mode  of  proceeding,  for  certain  purposes,  by  informatioi^ 
against  one  who  may  usurp,  intrude  into,  or  unlawfully  hold,, 
or  exercise  any  public  office.  After  prescribing  the  several^ 
necessary  steps  as  to  the  judgment,  it  provides  that  *^  if  judg* 
ment  be  rendered  in  favor  of  the  relator,  he  shall  proceed  to* 
exercise  the  functions  of  the  office  after  he  has  been  qualified 
as  required  by  law,"  etc.:  2  R.  S.  199.  This  incidentally 
shows  that  one  might  be  treated  as  a  usurper,  as  against  a 
lawfully  entitied  claimant  who  had  never  been  in  possession, 
in^  the  opinion  of  the  legislative  department  This  being  th# 
construction  placed  upon  such  acts  by  one  branch  of  the  gov- 
en;iLment,  it  is  perhaps  our  duty  to  accord  with  it  in  an  in« 
stance  where  there  are  no  overruling  objections. 

The  judgment  is  reversed;   cause  remanded   for  furthst 
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Aafmmr  io»  Moirar  Had  amd  Bmoowmd  Lbs  whmianK  om  hat  Um 
mcmejr  of  another  whioh  ha  has  no  Hght  to  retain,  hat  which  €bb  lagiw  af  fane 
he  ahonld  pay  o?er  to  that  other:  Lawttm  r.  Lawtom,  80  Am.  Dee.  702;  note 
M^  eiting  prior  eaaea. 

Pnaov  wor  Buhklt  nr  Omtm  n  Leabu  «o  Lmal  Onnmm  for  tiia 
CMa  thereof  reoe&vad  1^  hin^  and  oannot  retam  any  p»rl  theraol  aa  oompen- 
aatioa  ior  hia  ^*^**^  mnA  tiiaaa  leea  mav  ha  reoovered  hi  an  action  £or  monev 
had  and  reoetred:  /Xonyfaf  r.  iStale;  81  Ind.  486;  SiaU  r.  iiflM.  21  Id.  620| 
8.  C,  iioii;  p.  867;  Waifm»  Ommtff  r.  BmoU^  20  Mich.  188.  And  if  a  peiaon 
ia  legaHy  entitled  to  an  cfiiee^  of  which  he  k  not  in  actual  poaMarion,  it  ia  Ua 
property,  and  he  eaonot  he  veatrioted  to  the  oon^enaatioa  provided  therefor* 
bnt  may  demand  the  offioeitiell:  JfoditMi  ?.  AbrM|f,  82  Ind.  76L  Where  the 
title  to  an  office  ia  derived  from  popnlar  eleotioD,  the  commiaaioB  of  tha 
ezeontire  la  not  neOHBiary  to  the  right  to  eonrdae  the  datiea  of  each  oOoei 
iB»anwoiiT>Baler,  88Id881|  aee alao iSta» ▼.  iUfai»  eiyrg*  Xhaab^ta 
eite  the  prine^ 
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189  XaniAVA.  a.] 
QUHDi  Dnawv  sr  BaonKAxr  of  CtosvoxATiov  vrov  TBiaainuBi 
lorthopaynMBlef  aaunof  moniytothe  payee  or  ordai^  for 
fte.»miqr  he  tt<»tydlytl|<hoM»raa  the  propia^fBryno^ectf  the  corpora* 
tioiv  P«y*U0  ttt  the  office  of  the  treaaor^  of  the  corporatioa;  and  it  ii 
not  neoeeiary  to  preaent  it  to  the  treaaorer  of  the  corporation  for  pay* 
K^  aa  a  wmnitifln  precedent  to  mit  thereon. 

Non  Favaiuiax  PAsnoi^uut  Flacb mn not bb PfennnsB 

te  ppgrvml^  heiore  the  maker  ^an  be  aned  on  it;  hut  in  aoinf 

withovt  mch  damanil,  the  plaintiff  tah^i  the  riak  of  heing  aabjeoted  to 

eoeti^  aa  in  oaae  of  a  tender,  ehoald  the  defendant  prove  a  reedinaiw  to 

pay  at  the  place  before  aait. 

Wun^  or  9oBtt  €V  Boa  of  Kwnriwo^  bat  ehowing  on  ite  Cmc  that  the 

aa  a  prnmiaMry  note;  ^n4  it  aeema  thpvt  he  may  elect  to  treat  it  aa  a  biB 
of  OTiihay^piv  bat  probably  the  draifer  cannot  compel  liim  ao  to  treat  ik 

AmoB  afaiiurt  ilia  railnmd  oompanyi  upon  two  ord«Bi 
4awn  1^  ifaa  aeoieteiy  of  the  corporation  upon  tho  tntmnt. 

K  E.  SUiM^  for  fhe  appellant 

N.  B.  amd  C.  Taylory  for  the  appellee. 

B^  Coort^  Psumrai  J.  Suit  upon  two  orden»  eaeh  of  the 
CbUowii^  tenor: — 

^$l,O0a  neaiarar  of  the  Indiana  and  niindaCential  Ban- 
waj  Oompaay:  Pay  to  J*  C.  Bancroft  Dav]%  cor  order,  one 
IkasmaA  doUaxa»  allowed  for  eertieeBy  ezpeoaeey  printing,  el^ 
(iOlomd  Deoeniber  lennon  of  board,  1867.) 

^^  J.  M.  Shabpb,  Secretary. 

«"  Janoaiy  9, 1858." 
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The  suit  is  against  the  oorporation,  and  fhe  complaint  alleges 
that  she  drew  the  order  or  bill  sued  on  by  her  secretary,  upon 
her  treasurer;  that  the  bill  was  presented  for  payment,  and 
payment  refused. 

The  defendant  answered  by:  1.  The  general  denial;  2.  By 
allegations  that  the  order  had  not  been  presented  to  her  treas- 
urer for  acceptance  or  payment;  this  was  simply  reasserting  a 
part  of  the  general  denial;  3.  By  averring  that  the  order  was 
not  presented  to  her  treasurer  till  the  20th  of  November,  1800. 
The  fourth,  fifth,  sixth,  seventh,  and  eighth  defenses  set  up 
feilure  and  illegality  of  consideration. 

The  plaintiff  repUed  by  demurring  to  the  second  and  third 
paragraphs  of  the  answer,  and  taking  issue  of  fiiot  upon  ihs 
fourth,  fifth,  sixth,  seventh,  and  eighth  paragraphs. 

The  demurrer  was  sustained. 

The  issues  of  feet  were  tried,  and  judgment  rendered  te  the 
plaintiff. 

The  question  raised  and  argued  in  this  cause  is  this:  Was  it 
necessary  for  the  holder,  the  payee  of  the  written  instrument 
sued  on,  to  present  it  to  the  treasurer  of  the  oorporation  tor 
payment^  within  a  reasonable  time  after  receiving  it,  or  at  any 
time  before  suing  upon  it,  as  a  condition  precedent  to  sudi 
suit?  The  record  does  not  present  the  question  in  this  shape, 
but  for  the  purposes  of  this  dedsioQ  we  will  treat  it  as  doing  sa 

Let  us  first  inquire,  What  is  the  character,  in  legal  effect^  of 
that  instrument? 

In  shows  on  its  &ce  three  things:  1.  That  it  is  drawn  by 
the  Indiana  and  Illinois  Central  Railway  Company;  2.  That 
it  is  drawn  upon  the  Indiana  and  Illinois  Central  Railway 
Company;  3.  That  it  was  drawn  for  the  payment  of  a  debt, 
actually  owed  by  the  corporation,  to  the  payee  of  the  order. 

As  the  order  or  writing  stands,  there  is  but  one  person  that 
ean  be  sued  on  it;  and  had  it  been  accepted,  there  still  would 
have  been  but  one  person  liable  to  be  sued  on  it;  and  that 
person  was  and  is  the  Indiana  and  Illinois  Centrid  Railway 
Company.  The  paper  shows  on  its  face  that  the  drawer  and 
drawee  are  the  same  person,  and  that  the  person  actually  owed 
the  payee  the  sum  specified  in  the  writing. 

In  such  case,  the  writing  may  clearly  be  treated  by  the 
holder,  if  he  elect  to  do  so,  as  the  promissory  note  of  the  oor- 
poration, but  payable  at  a  particular  place,  vis.,  the  treasurer's 
office  of  the  corporation.   And  the  question  then  is:  Musksndi 
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a  note  be  presented  at  the  place  where  it  ia  payable  for  pay- 
ment before  the  maker  can  be  sued  on  it? 

At  an  early  day,  such  was  held  to  be  the  law  in  Indiana: 
GiBy  Y.  Springer,  1  Blackf.  267;  and  Palmer  v.  HugheSj  I± 
328;  and  see  KiMkaekia  B.  Co.  v.  Shannon,  1  Gilm.  15.  Bnt 
those  decisions  have  been  overruled  by  judicial  decisions,  and 
changed  by  statutory  enactments:  HartweU  v.  Candler,  5 
Black£  215;  2  Oavin  and  Herd's  State.  107. 

But  the  plaintiff  takes  a  risk  in  suing  upon  such  paper 
without  having  first  made  a  demand,  because,  should  the  de- 
fendant set  up  and  prove  a  readiness  to  pay  at  the  place  before 
suit,  the  circumstances  might  be  such  as  to  subject  the  plaintiff 
to  costs,  as  in  case  of  a  tender:  1  Am.  Lead.  Cas.,  pp.  867, 868. 
In  the  case  at  bar,  it  was  proved  on  the  trial  that  the  plaintiff 
bad,  as  averred  in  his  complaint,  made  demand  of  payment 
before  suit,  and  that  payment  had  been  refused,  without  ex- 
cuse assigned  for  the  refdsal.  No  motion  was  made  for  greater 
certainty  in  the  averment,  and  proof  of  demand  at  any  time 
was  i»oper.  The  cases  of  Husey  v.White  Pigeon  etc^  1  Doug. 
(Mich.)  198,  FairehOd  v.  Ogdensburgh  etc.  R.  R.  Co.,  15  N.  Y. 
887  [69  Am.  Dec.  606],  MiUer  v.  Thomson,  8  Man.  A  Q.  676, 
and  Board  etc.  v.  Day,  19  Ind.  450,  are  in  point.  There  is,  in 
our  own  reports,  a  series  of  erroneous  cases,  which  are  over- 
ruled by  the  decision  we  now  make.  The  decisions  in  the 
eeries  are  built,  one  upon  the  other,  firom  the  first,  which  was 
made  without  much  consideration  by  the  counsel  or  the  court, 
ae  authorities  were  not  cited;  nor  have  they  been  in  the  cases 
following  it 

It  is  insisted  that  the  court  is  irrevocably  conmdtted  to  its 
error,  if  it  be  such;  but  we  think,  on  a  question  of  general 
commercial  law,  we  had  better  retrace  our  steps  fit>m  error  at 
any  point,  rather  than  continue  in  it  The  cases  overruled  or 
modified  are  found  as  follows:  Wardens  of  St  James  Church  v. 
Moore,  1  Ind.  289;  English  v.  Board  of  Trustees  etc.,  6  Id.  487; 
Marum  eU.  R.  R.  Co.  v.  DiUon,  7  Id.  404;  Marion  etc.  R.  R.  Co. 
V.  Lomax,  Id.  648;  and  Marion  etc.  R.  R.  Co.  v.  Hodge,  9  Id. 
168.  We  do  not  say  that  the  holder  of  an  order  like  that 
sued  on  may  not  treat  it  as  a  bill  of  exchange,  if  he  elects  to 
do  so:  See  State  Bank  v.  Bowers,  8  Blackf.  78;  but  probably 
the  drawer  cannot  compel  the  holder  to  so  treat  it  But  in  the 
case  at  bar,  if  th^  instrument  be  treated  as  a  bill,  still  the 
plaintiff  is  entitled  to  recover  on  the  case  made  by  the  special 
finding  below,  it  foUing  precisely  within  KeUey  v.  Maiyar  tfte^ 

AH.  Dml  Vol.  LXXXm-» 
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4  Hill,  263,  wd  Spangler  v.  MeDanid,  3  Ind.  275.    See  also 
1  Am.  Lead.  Cas.,  Mfpra.    The  case  of  Mo9»  y.  Xftmi^^on,  4 
N.  Y.  208,  is  upon  an  entirely  different  question. 
The  judgment  is  aflSrmed,  with  one  per  cent  damages,  and 

COStSL 
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directing  him  absolutely  to  pay  a  mm  oertain  to  a  third  penon  in  disdiaig» 
of  a  debt  dne  £rom  the  coiporatioD«  is  in  legal  effect  a  promissory  nots^  and 
may  be  saed  on  as  snch  witfaoot  aTerring  or  proving  that  the  payee  demanded 
paymont  from  the  treasurer;  and  it  is  not  a  bill  of  exchange,  for  as  both  agents 
represent  the  same  person,  it  lacks  the  essential  element  of  two  parties: 
Fahrehild  T.  Ogdmtbwryh  eUi.  R.  R.  Co,,  09  Am.  Dec  006,  and  note  008.  In 
Maux  Ferry  Gravel  Road  Co,  ▼.  Braneffon,  40  Ind.  361,  an  instrument,  similar 
to  that  involved  in  the  principal  case,  was  treated  as  a  promissory  note,  and 
it  was  held  that  no  demand  of  payment  was  necessary  before  suit.  In  Ciiff  qf 
ConnermriUe  v.  ConnermfUle  HydmuUe  6b.,  86  Id.  186.  however,  which  was  a 
suit  upon  a  city  warrant,  it  was  said  that  there  was  some  conflict  among  the 
cases  as  to  "whether  it  is  necessary  to  make  any  demand  at  all,  some  of  thena 
holding  that  ability  and  readiness  to  pay  are  matters  of  defense  ";  and  the  prin- 
cipal case,  Maux  Ferry  O.  R.  Co,  v.  Branegan,  40  Id.  361,  and  Vomer  v.  Nobh- 
borougfi,  2  Me.  121,  S.  C,  11  Am.  Dea  48,  are  then  cited.  The  case  does  no4 
decide  upon  this  point,  however,  but  merely  holds  that  it  is  not  necessary  for 
the  holder  ot  the  city  warrant  to  show  that  the  treaurer  indorsed  it  "  not  paid 
for  want  of  funds, "  and  that  it  is  sufficient  for  him  to  show  that  it  was  presanted 
and  payment  refused. 

Demand  on  Bill  or  Nora  Patablb  at  Pabtioitlar  Plaos  is  nnnflwwssry 
to  charge  the  acceptor  or  maker:  FairekUi  v.  Ogdensbur^  etc-  R,  R»  Obi»,  OS 
Am.  Dec.  000^  and  note  citing  prior  oases  608;  but  a  readiness  to  pay  at  tho 
time  and  place  may  be  pleaded  in  bar  of  damages  and  costs:  New  Hope  Dela- 
ware Bridge  Co.  v.  Perry,  62  Id.  448^  and  note  463.  The  principal  ctM  k 
eited  to  this  point  in  JBattm  eie.  R.  R.  Co.  r.  Bunt,  20  Ind.  468;  Brown  r.  Jfo- 
Avf^  62  Id.  406;  bat  in  the  lattar  case  it  is  held  that  a  oertificatt  of  dsponi 
doti  not  fall  within  this  mle,  and  mnat  be  piManted  for  payment  before  aait 
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Kon  Madb  dt  Indiana  and  Patabu  dt  Niw  Yoai^  said  indonad  in 
both  states^  is  governed  by  tho  law  of  New  York  as  to  the  makar  and 
New  York  indorsers,  and  by  the  law  of  Indiana  as  to  tiia  Indiana  indon> 
en;  and  the  latter  cannot  be  sued  until  after  suit  against  the  makar*  nn- 
loBs  there  is  a  sufficient  ezeose  for  its  omission. 

IAABDJTT  OV  iNDOBSSa  IB  GOTNBNID  SI    LaW  Of  PLACB  WHUS  IVlMBSi- 

MBNT  n  Mad%  which  is  the  place  of  eflfoetnal  tranrfvy  not  tiia  plaoa  ol 
the  mere  act  of  writing. 

▲cnoN  on  a  promiBaory  note.    The  opiiiioii  atatea  tha 
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Bradley  and  Woodward^  and  Colerick  and  Jordan^  fiur  the 
appellants. 

John  B.  NHUj  for  the  appellee. 

By  the  Coubt.  Suit  by  the  Park  Bank  of  New  York,  the 
holder  of  a  promiesory  note,  against  Rose,  the  maker,  and 
Walker  and  Early,  indorsers. 

The  note  and  indorsement  read  thus:— 

^  $6,000.  Laporte,  Indiana,  September  24, 1858. 

''  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of 
Samuel  Burson,  six  thousand  dollars,  at  tiie  Park  Bank,  New 
York,  yalue  received.  D.  O.  Rose. 

"Indorsed:  Samuel  Bubson,  N.  J.  Walker. 

"  Pay  Park  Bank.  John  Early." 

The  evidence  shows  that  Burson  is  dead;  that  he  and 
Walker  indorsed  the  note  at  Laporte,  Indiana,  but  that  Early, 
at  least  the  court  might  infer  so,  indorsed  the  note  in  New 
York. 

The  only  diligence  used  fiir  the  collection  of  the  note  from 
the  maker  was  demand,  protest,  etc. 

The  law  of  New  York  governed  this  note  as  to  Rose  and 
Early,  and  the  law  of  Indiana  as  to  Burson  and  Walker.  The 
latter  two  could  not  be  sued  till  after  suit  against  the  maker, 
or  a  sufficient  excuse  for  its  omission.  The  judgment  should 
be  affirmed,  with  costs  and  one  per  cent  damages,  as  to  Rose 
and  Early,  and  reversed,  with  costs,  as  to  Walker:  Ro9e  v. 
Tkamu  BwbJ^  15  Ind.  292.  See  Walker  v.  Ocean  Bank,  19  Id. 
347. 

In  determining  the  question  upon  the  indorsement  in  this 
ease,  we  have  been  governed  by  the  rule  laid  down  in  Cook  v. 
LItehJUld,  6  Sand.  380,  which  is  this:— 

*"nie  liability  of  an  indorser  of  a  promissory  note,  or  bill  of 
exchange,  is  governed  in  all  cases  by  the  law  of  the  place 
where  the  indorsement  is  made;  and  by  the  indorsement  we 
are  to  understand  the  contract  itself,  not  the  mere  act  of  writ- 
ing the  name  upon  the  back  of  the  instrument  It  matters 
not  when  or  where  this  may  have  taken  place,  since  there  is 
no  indorsement,  binding  as  a  contract,  until  the  note  or  bill  is 
transferred  to  a  third  person,  with  the  intent  of  enabling  tiim 
Id  enforce  its  payment.  The  place  of  this  effectual  transfer  is, 
therefofo,  the  place  of  the  contract^  and  the  law  which  there 
fnivaila  governs  its  construction." 
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The  judgmant  is  affirmed,  wifh  costs  and  one  per  cent  dam- 
ages, as  to  Rose  and  Early,  and  reversed,  with  costs,  as  to 
Walker. 
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Of  Fatumt  of  Kora  or  Bux:  Huvi  ▼.  StamdaH^  TJ  Am.  Deo.  79,  and 
87;  see  also  MfthMmg  r.  8cMer  S  Ch.,  Id.  172;  and  the  oontntot  of 
ment  ia  goremad  by  the  law  of  the  atate  wbera  it  ia  made:  Buni  ▼.  StamdmH, 
mpra,  and  note.  The  principal  oaae  ia  dted  to  thia  effect^  in  Brownimff  ▼• 
Merrm,  61  Ind.  490;  (%  ^  Aurwra  r.  Wett,  82  Id.  Mi  Mm  r.  WHgK  4 
Ml 
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m  htdiajta,  uhwJ 

•oBirr  n  Bwiiimm  fbom  Patiouit  of  JmHiianrr  AOAimr  Hm  ahd 

Pbzhoipal,  though  in  the  handa  of  amrignew  without  notioe^  where^  aftat 
an  ezeoution  haa  iaaaed  npon  the  judgment  and  become  a  Uen  upon  aof- 
ficient  personal  property  of  the  principal  to  pay  the  debt,  the  judgment 
creditor,  under  color  of  a  fraudulent  assignment  from  the  principal,  i^ 
moves  the  property  oat  of  the  county,  seUa  it,  and  appiopriaibea  the  pro- 
ceeds to  his  own  use,  in  order  that  the  judgment  may  be  collected  out  d 
the  property  of  the  surety,  and  then  assigns  the  judgment 
BUbmtt  la  DiscHABGED  WHKN  CRSBtTDR  Rblutquibhes  Avt  Hold  which  bo 
haa  actually  aoqnked  on  the  property  of  the  principal,  and  wfaioh  might 
hare  been  made  efiectnal  for  the  payment  of  the  debt. 

8UBBTT  IB  DnGHABOKD  WHKUE,  BT  WbONOFUL   AoT  OF  CBBDXfOB,  gOods  d 

the  principal,  upon  which  an  ezeoution  not  levied  has  become  a  lien» 

are  taken  away  and  sold,  so  that  they  are  placed  beyond  the  reach  of 

any  subsequent  execution. 
WBBnoB  Withdrawal  of  Bxbootion  aoaih8t  Pbihoifal  bbiorb  Lbtt» 

and  consequent  relinquishment  of  the  lien  of  ezeouticii,  will  disoliMSt 

surety,  qucar*. 
AaaiONXB  of  Chosx  im  AcnoN  Takes  It  Subjbct  to  Samb  Bqiuitt  with 

which  it  was  affected  in  the  hands  of  the  assignor. 
AaaiOKBB  OF  Judoxbht  Takes  It  SiTBJBor  to  Whatbvbr  EQUinai  sk- 

iat  in  favor  of  the  judgment  debtor,  thoagh  it  seems  that  be  take*  it 

freed  from  the  claims  of  third  persons  of  which  he  has  no  notice. 
SuBJETT  n  Ehtitlbd  to  have  Levied  ufon  and  Sold  Real  Bbxatb  aa 

an  Principal,  upon  which  a  judgment  against  ^<wiaAlf  and  his  principal 

18  a  lien,  bef  (»e  his  own  is  levied  upon. 

JVLQUMBtT  OB  DBXUBRBR    18   BOT    FiBAL  JUDOMBBT  FBOM  WbIOH  AFFaa4 


Suit  for  injunction  against  a  judgment,  and  fbr  other  relieC 
The  opinion  states  the  case. 

/.  W.  Johnson  and  W,  Morrov^  for  the  appellant. 
(hnrge  Holland  and  C.  C.  BinkUyy  for  the  appeU 
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B7  Courts  WoBDBMy  J.  Action  by  the  appellant  against  the 
appellees.    Demurrer  to  the  complaint  suBtained. 

The  following  is  the  case  made  by  the  complaint:  It  is  id- 
leged  that  in  July,  1858,  the  defendant,  Roberts,  recovered  a 
judgment  in  the  court  of  common  pleas  of  said  county  against 
the  plaintiff  and  Henry  Shafer  for  $247.33,  upon  a  promissory 
note,  before  that  time  given  by  said  Shafer,  as  principal,  and 
the  plaintiff  as  surety  to  the  said  Roberts. 

That  on  the  3d  of  April,  1858,  said  Henry  Shafer  fraudu- 
lently assigned  all  his  real  and  personal  property  to  John 
Wynn,  since  deceased,  and  to  said  Roberts  by  deed  of  assign- 
menti  which  is  set  out  and  alleged  to  have  been  recorded. 
The  deed  purports  to  provide  for  the  payment  of  a  large 
amount  of  debts  which  axe  specified;  that  personal  and  real 
property  to  the  amount  of  five  thousand  dollars,  came  into 
the  hands  of  Roberts  by  virtue  of  the  assignment;  that  on  the 
17th  of  July,  1858,  an  exeeution  was  issued  upon  the  judgment, 
and  plaoed  in  the  hands  of  the  proper  sherifi*,  which  became  a 
lien  upon  the  personal  property  of  said  Shafer;  that  being  finsk 
liable  to  the  payment  of  the  judgment,  and  there  being  suffi- 
cient personal  property  of  Shafer  in  the  county  for  the 
payment  of  the  judgment,  beyond  what  was  ezmnpt  from 
ezecation;  that  Roberts,  together  with  Wynn,  deceased,  well 
knowing  the  premises,  and  tibat  the  execution  was  in  the 
hands  of  a  sheriff,  and  a  lien  upon  the  property,  took  the 
property  oat  of  the  county  and  beyond  the  reach  of  the  exe- 
cution, and  sold  the  same,  and  converted  the  proceeds  to  their 
own  use,  the  said  Roberts  now  having  the  money;  all  of  which 
was  done  by  said  Roberts  to  get  the  property  of  Shafer  out  of 
the  reach  of  the  execution,  and  convert  it  to  his  own  use,  and 
then  to  make  his  judgment  out  of  the  pr<^rty  of  the  plaintiff, 
who  was  only  surety  for  Shafer;  that  in  order  to  carry  out  bis 
designs,  Roberts,  on  the  19th  of  June,  1860,  duly  assigned  the 
judgment  to  the  defendants,  Abner  McCarty  and  George  H<d- 
landi;  that  on  the  second  day  of  September,  1861,  an  aiia$  exe- 
cution was  issued  upon  the  judgment,  and  placed  in  the  hands 
cf  the  sheriff,  with  inatructions  to  levy  the  same  on  the  prop- 
erty cf  the  plaintiff,  which  the  sheriff  is  about  to  do;  that  the 
deed  of  assignment  was  made  to  defraud  the  plaintiff  and 
otiior  creditors  of  Shafer. 

Prayer,  that  the  parties  be  enjoined  from  collecting  the 
judgment  out  of  the  plaintiff's  property;  that  the  deed  of  as- 
signment be  set  aside;  that  the  judgment  be  paid  out  of  the 
oiooeys  in  the  hands  of  Roberts,  and  for  other  relief. 
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In  exarnining  the  yalidity  of  the  complaint,  we  may  assume 
that  the  deed  of  assignment  from  Shafer  to  Wynn  and  Boberts 
was  fraudulenti  and  hence  void;  for  it  is  alleged  to  have  been 
fraudulently  made,  and  that  the  assignees  well  knew  the 
premises.  The  assignment^  then,  so  fisur  as  it  would  otherwise 
be  deemed  a  justification  of  the  acts  of  Roberts,  may  be  left 
out  of  yiew.  The  ease,  then,  may  be  briefly  stated  thus: 
Boberts  had  a  judgment  against  Shafer,  as  principal,  and  the 
plaintiff  as  surety.  An  execution,  issued  upon  the  judgmenti 
became  a  lien  on  sufficient  personal  property  of  Shafer  to 
pay  the  debt.  This  property,  Boberts,  under  color  of  a  fraud- 
ulent  assignment  from  Shafer,  took  out  of  the  county,  beyond 
the  reach  of  the  execution,  and  sold,  appropriating  the  pro- 
ceeds to  his  own  use,  and  this  for  the  purpose  of  collecting  the 
judgment  out  of  the  property  of  the  plaintiff,  who  was  the 
surety. 

On  the  supposition  that  the  assignees  of  the  judgment  oc- 
cupy no  better  position  than  Boberts,  the  original  judgment 
creditor,  we  think  the  acts  charged  against  Boberts,  on  prin- 
dples  of  equity,  release  the  plaintiff,  Bobeson,  from  the  pay- 
ment of  the  judgment. 

While  a  creditor  may  not  be  bound  to  active  diligence  in 
the  collection  of  his  daim,  yet  if  he  does  any  act  injurious  to 
the  surety,  or  inccmsistent  with  his  rights,  the  latter  will  be 
discharged:  1  Story's  Eq.  Jur.,  sec.  826. 

The  creditor  is  not  entitled  to  relinquish  any  hold  which  he 
has  actually  acquired  on  the  property  of  the  principal,  and 
which  might  have  been  made  effectual  for  the  payment  of  the 
debt.  Thus,  when  property  has  been  levied  upon,  and  the 
levy  relinquished  by  the  creditor,  or  where  property  has  been 
voluntarily  delivered  by  the  principal  to  the  creditor  as  se- 
curity, and  afterwards  surrendered,  the  surety  will  be  dis- 
charged to  an  extent  equal  to  the  value  of  such  property: 
See  cases  collected  in  2  Lead.  Cas.  Eq.,  ed.  1850,  pt  2, 
p.  234.  But  it  has  been  held,  in  a  number  of  instances,  that 
the  withdrawal  of  an  execution  against  the  principal  after  it 
has  been  placed  in  the  hands  of  the  sheriff,  but  before  actual 
levy,  will  not  exonerate  the  surety,  even  where  it  appears  that 
the  goods  which  were  bound  by  Uie  lien  of  the  execution,  and 
would  probably  have  been  made  available  for  the  discharge  of 
the  debt,  have  been  removed  by  the  debtor  beyond  the  reach 
of  process,  or  levied  on  and  sold  by  other  creditors:  Id.  878. 
The  authors  of  the  work  quoted,  at  page  374,  observe  that  **  it 
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is  Bomewhat  difficult  to  reconcile  the  decisions,  that  the  with- 
drawal  of  a  levy  discharges  the  surety,  with  those  which  hold 
that  the  cooDtermand  of  a  writ  before  levy  is  not  a  discharge. 
There  seems  no  distinction  in  principle,  between  a  waiver  of 
the  lien  which  arises  as  soon  as  the  writ  comes  into  the  hands 
of  the  sheriff,  and  that  which  exists  after  actual  levy,  fcr  both 
are  legally  binding,  although  the  former  is  liable  to  be  de- 
feated by  contingencies  which  would  not  affect  the  latter." 

The  decisions,  however,  are  not  uniform  that  the  withdrawal 
of  an  execution  before  levy  does  not  discharge  the  surety. 
Thus  in  Olass  v.  Thompsanj  9  B.  Mon.  235  (a  case  which  we 
do  not  find  in  the  work  above  quoted),  it  is  held  that ''  a  stay 
of  an  execution  by  the  creditor,  when  it  has  been  levied  on 
the  Tpioperty  of  the  principal,  without  the  privity  or  assent  of 
the  surety,  will  have  the  effect  to  release  the  surety,  inasmuch 
as  it  greatly  increases  his  risks,  and  may  ultimately  subject 
him  to  the  payment  of  the  debt:  Jones  v.  liuUocky  3  Bibb,  467. 
When  a  lien  on  the  prc^rty  of  the  principal  is  created  by  an 
execution  in  the  hands  of  an  officer,  and  such  lien  is  lost  or 
waived  by  the  act  of  the  creditor,  the  injury  to  the  surety  is 
the  same,  and  as  the  same  effect  ensues,  the  surety,  under 
such  drcumstanoes,  is  also  exonerated  in  equity.'' 

We  shall  not,  in  this  case,  decide  between  the  oonfficting 
decisions,  whether  the  withdrawal  of  an  execution  before  levy, 
which  had  become  a  lien  on  the  goods  of  the  principal,  will 
discharge  the  surety.  There  was  something  more  than  the 
withdrawal  of  the  execution.  Had  that  been  withdrawn  sim- 
ply, another  one  might  have  afterwards  been  issued,  and  the 
goods  might  have  been  seized  upon  it  for  the  payment  of  the 
debt.  By  the  wrongful  act  of  the  creditor,  tiie  goods  upon 
which  the  execution  had  become  a  lien  were  taken  away  and 
0old,  so  that  the  lien  thus  acquired  was  not  only  rendered  in- 
effectual, but  the  goods  were  placed  beyond  the  reach  of  any 
other  execution  that  might  be  afterwards  issued  upon  the 
judgment.  Under  such  circumstances,  it  would  be  clearly 
inequitable  to  permit  the  creditor  to  coerce  payment  from  the 
snrety.  The  case  of  Oreen  v.  Kimblej  6  Blackf.  652,  on  which 
the  appellees  rely,  is  not  at  all  in  point.  There,  one  McClure 
had  a  judgment  against  Clark,  on  which  Kimble  was  replevin 
balL  An  execution  issued  upon  the  judgment,  and  placed  in 
the  hands  of  the  sheriff,  became  a  lien  on  the  goods  of  Clark, 
the  judgment  debtor.  Oreen,  knowing  the  premises,  fraudu« 
iently  removed  the  goods  beyond  the  county,  and  converted 
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them  to  his  own  use,  whereby  the  sheriff  was  prevented  from 
seizing  them.  Clark  had  no  other  goods,  and  the  property  of 
Kimble  was  levied  upon  for  debt.  Kimble  sued  Green  in  an 
action  on  the  case,  for  removing  the  property,  and  it  was  held 
that  he  had  not  such  an  mterest  in  the  property  as  would 
enable  him  to  maintain  the  action. 

That  case  differs  from  the  one  before  us  in  two  essential 
particulars,  if  not  more.  That  was  an  action  at  law  to  recover 
damages,  and  not  a  proceeding  on  the  chancery  side  of  the 
court  to  be  relieved  fiom  the  pajrment  of  the  judgment.  This 
is  an  application  to  be  thus  relieved.  In  that  case,  the  prop- 
erty was  removed  by  a  third  person.  The  judgment  creditor 
had  nothing  to  do  with,  and  was  not  responsible  for,  its  re- 
moval. Here,  the  wrong  was  done  by  the  creditor  himself, 
and  he  must  suffer  the  consequences  of  his  own  wrong.  We 
remark  before  leaving  this  branch  of  the  case,  that  we  intend 
to  express  no  opinion  as  to  what  would  be  the  effect  of  the 
taking  away  of  the  property  by  Roberts,  if  he  were  acting  in 
good  faith,  believing  the  assignment  to  be  valid. 

We  proceed  now  to  inquire  whether  the  assignees  of  the 
judgment  occupy  any  better  position  than  Roberts,  or  wheth^ 
they  took  it  subject  to  the  equity  which  attached  to  it  in  his 
hands.  It  will  be  observed  that  the  complaint  admits  the  due 
assignment  of  the  judgment,  and  does  not  charge  the  assignees 
thereof  with  any  notice.  We  must  take  them  to  be  purchasers 
in  good  faith.  The  statute  which  authorizes  the  assignment 
of  judgments  (2  R.  S.  1862,  p.  336)  does  not  seem  to  contain 
any  provisions  which,  in  themselves,  answer  the  question  here 
involved.  It  provides  how  judgments  may  be  assigned  so  as 
to  *' vest  the  title  to  such  judgment  or  decree  in  each  assignee 
thereof  successively."  It  provides  also  that  '^payments  or 
satisfaction  on  such  judgment  or  decree,  to  the  assignor,  shall 
be  valid,  if  made  before  notice  of  assignment  to  the  judgment 
debtcnr,  but  not  otherwise."  This  last  provision  relieves  the 
judgment  debtor  from  the  necessity  of  examining  the  records 
to  see  if  a  judgment  against  him  has  been  assigned,  and  throws 
the  burden  of  notifying  him  on  the  assignee.  Without  notice, 
other  than  the  record,  a  payment  to  the  judgment  creditor 
after  assignment  would  be  good.  This  provision  does  not 
throw  much  light  on  the  question  involved.  For  a  solution  of 
the  question,  we  must  look  to  general  principles.  In  the  case 
of  Reid  V.  Roes,  15  Ind.  265,  it  was  said  by  this  court,  in  speak- 
ing of  the  assignment  of  a  judgment,  ''we  see  no  good 
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why  this  transfer  does  not  stand  upon  the  same  gnmnd  as  any 
personal  chatteL''  We  do  not  yet  see  any  reason  for  any  dif- 
ferent oonolnsion,  except  in  one  particular,  which  will  be 
noticed  hereafter.  It  is  a  familiar  general  principle,  that  no 
man  can  confer  a  greater  interest  in  or  better  title  to  personal 
property  than  he  has  himself.  And  this  principle  is  as  appli- 
cable to  choses  in  action  (paper  governed  by  the  law  merchant 
of  course  excepted)  as  to  any  other  species  of  personalty.  The 
principle  that  the  purchaser  of  the  legal  title  to  real  estate 
without  notice  of  an  outstanding  equity  takes  it  discharged  of 
the  equity,  has  no  application  in  the  case  of  the  purchaser  d 
chose  in  action.  It  is  a  general  and  well-settled  principle  that 
the  assignee  of  a  chose  in  action  takes  it  subject  to  the  same 
equity  it  was  subject  to  in  the  hands  of  the  assignor:  2  Lead. 
Cas.  Eq.,  pt  1,  pp.  61  et  seq.  This  doctrine  has  recently 
imdergone  an  examination  in  New  York,  and  the  position 
above  stated  fully  maintained:  Bush  v.  Lathropy  22  N.  Y.  635. 

We  think  that  the  assignee  of  a  judgment,  under  our  stat- 
ute, takes  it  subject  to  whatever  equities  exist  in  favor  of  the 
judgment  debtcor.  We  do  not,  however,  decide  that  such  as- 
signee takes  subject  to  equities  in  favor  of  third  persons,  of 
which  he  has  no  notice.  The  di£ference  between  the  two  cases 
18  clear  and  substantial.  The  party  proposing  to  take  an  as- 
ngnment  of  a  judgment  can  go  to  the  judgment  debtor  and 
ascertain  the  true  state  of  the  case.  If  the  debtor  have  any 
equitable  ground  for  refusing  to  pay,  he  can  so  state;  if  not, 
and  he  so  state  to  the  party  proposing  to  taken  an  assignment, 
and  the  purchase  is  made  on  the  faith  of  such  disclaimer,  he 
wiU  be  thereafter  estopped  to  set  up  any  such  matter. 

But  a  party  who  proposes  to  purchase  a  judgment  has  no 
mftans  of  ascertaining  what  claims  third  persons  may  have, 
or  pretend  to  have,  on  the  judgment,  unless  such  claims  ap- 
pear on  or  attach  to  the  entry  of  judgment  where  the  same  is 
to  be  assigned.  Hence,  it  would  seem  that  an  assignee  with- 
out notice  should  take  the  judgment  freed  from  the  claima  of 
rach  third  persons.  See  authorities  last  above  cited.  In  this 
leepect,  perhaps,  the  assignment  of  a  judgment  stands  upon  a 
little  different  ground  from  the  sale  of  another  chattel. 

The  conclusion  is,  that  the  assignees  of  the  judgment  in  the 
eaae  befiore  ua  took  it  subject  to  the  right  of  the  plaintiff  to  set 
up  hia^daim  to  be  released  in  the  same  manner  as  if  the  judg* 
ment  bad  not  been  assigned. 

There  is  yet  another  ground  on  which  the  plaintiff  was  en- 
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titled  to  relief.  The  real  estate  embraced  in  the  fraudulent 
assignment  was  situated  in  Franklin  County,  where  the  judg- 
ment was  rendered,  and  the  judgment  became  a  lien  upon  it. 
This  real  estate  was  subject  to  sale  on  execution:  2  R.  S.  1852, 
p.  153.  The  surety  had  the  right  to  have  this  real  estate 
levied  upon  and  sold,  before  levying  upon  his  own.  It  does 
not  appear  that  this  real  estate  has  been  sold  by  the  assignee, 
or  that  it  has  otherwise  passed  into  the  hands  of  innocent  pur- 
chasers. 

We  have  thus  determined  the  question  that  seemed  to  us  to 
be  involved  in  the  complaint,  but  we  cannot  reverse  the  judg« 
ment  of  the  court  on  the  demurrer,  because  there  was  no  final 
judgmeuw  rendered  in  the  cause.  The  court  sustained  the  de- 
murrer to  the  complaint,  but  rendered  no  final  judgment  for 
the  defendants.  The  cause  is  still  pending,  so  far  as  the  record 
before  us  shows,  in  the  court  below.  The  plaintiff  may  yet 
take  any  step  in  the  cause,  by  getting  leave  ia  amend  his  com- 
plaint, or  otherwise,  without  again  summoning  the  defendants 
to  appear.  The  judgment  on  the  demurrer  is  evidently  not  a 
final  one,  from  which  an  appeal  lies  to  this  court:  2  R.  8. 1852^ 
p.  158,  sec.  650. 

The  appellees  have  asked  us,  notwithstanding  there  was  no 
final  judgment,  to  pass  upon  the  questions  involved,  and  we 
have  done  so.  Perhaps  this  course  will  save  the  neoeaaity  ol 
bringing  the  case  again  to  this  court 

The  appeal  is  dismissed  with  costs. 


SuRRT  IS  RiLBASBD  wBxv  Orbotob  SuKanTDSBB  SsooumoB  Ddt: 
Bprmgerr,  rootikifar^  69  Am. I>oo.  66^ and notoSS^  IMM/ ▼.  JMnt,  8D Id. 
106,  and  note  107. 

BxLXASB  BT  GaxDiroB  Of  Lsrr  ox  PntaoHAL  Paorarrr  ov  Dsnoa  k 
discharge  of  snrety  pro  tanto:  Koto  to  Trapnail  ▼.  Ri^atdmm,  68  Am.  Deo. 
S67;  Bcuikr.  F<nxlyce,^lL  IMl;CuranY.  Colbert,  46  Id.  431 1  Cooper  ^^  WU- 
eooBp  32  Id.  606,  and  note  688.  So^  where  attached  property  ia  surrendered  after 
Judgment^  or  an  attachment  soit^  commenced  at  the  lequeet  of  the  suretjt 
is  dismissed:  Bpringer  ▼.  Toothaker,  69  Id.  66;  Bimk  <^  Mimmri  ▼.  JToteMv 
72  Id.  208;  bat  see  ^oivr  V.  JforsAoi/,  42  Id.  628.  The  release  by  the  credi- 
tor of  the  lien  of  exocation  upon  the  goods  of  the  principal  debtor,  by  aa- 
thoridng  the  return  of  the  writ  without  levy,  discharges  the  sorety  to  the 
extent  that  he  may  be  injured  by  such  relinquishment  of  the  lien:  Sterne  ▼. 
UeSminey,  79  Ind.  686,  686,  citing  the  principal  case. 

AssioNEB  OF  Chosk  uf  AcnoN  takes  it  subject  to  the  same  equity  wiftb 
which  it  was  affected  in  the  handsof  the  assignor:  Swnmen  t.  HmleMi,  48  Lid. 
230^  citing  the  principal  case;  Warner  ▼.  WhiUaier,  72  Am.  Deo.  66^  andnoto 
88^  ooUeotinfl  prior 
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AauosEM  ov  JuiMiaaiT  takes  it  sabjeot  to  all  equities  snbsifltiiig  betwew 
tiie  crigmil  paitieB:  MeJUton  ▼.  Love^  54  Am.  Bee.  449,  and  note  455;  note 
to  Dugas  ▼.  Maihew,  Id.  368;  Re^nMa  v.  Harris,  76  Id.  459.  The  principal 
4HWO  is  cited  to  the  point  that  an  assignee  of  a  judgment  takes  it  subject  to 
whatever  equities  exist  or  accrue  in  favor  of  the  judgment  debtor  before  he 
has  notice  of  the  assignment:  Harper  v.  Ke^  54  Ind.  513;  PveU  v.  Beard, 
«l  Id.  178;  Oiwmler  V.  Onme,  4  Biss.  271. 

TiHAL  JuDOMEfTy  What  18:  Wtti  V.  Bogbifj  02  Am.  Deo.  512;  WiBkammw. 
Field,  60  Id.  426,  and  note  427>  whefo  this  subjeet  is  treated  at  length. 

Tks  rsonaPAL  cm  eama  again  before  this  OQart»  and  is  reportad  in  17 
Ind.  464. 


SOWLBS  AND  WiFB  V.   HaBYBT. 

|»  iRnUHA,  SI7.J 

BovA  Vtas  Pdbobasib  qv  Lard  at  SHKaiiy'a  Saui  mnviB  Franouwon 
Dncnuoi  win  not  be  pr^ndioed  bj  the  enrar  of  the  derk  of  the  oooit  in 
iaraing  an  order  of  sale  npon  the  judgment^  without  the  direction  of  the 
plaintiff  upon  iHiioh  the  sheriff  advertised  and  sold  the  murlgaged  prem- 
ises^ though  the  plaintiff  was  not  at  the  sale. 

DnvBunfcoi  juu'wuf  $166^  Sim  Bid  ion  FBonoerr  at  Bbmbsw^  8AIJ^ 
AHD  1600^  its  aotual  valuer  is  not  so  great  as  jMr  as  to  mder  tiie  nla 
void. 


Appeal  by  the  plaintiflk,  Sowlee  and  wifr.  The  opiiiioii 
etatee  the  case. 

B.  B.  MoffaUf  fixr  the  appellants. 

Solomon  Blair j  finr  the  appellee. 

By  Court,  Pbbkins,  J.  Suit  to  set  aside  a  sheriflfs  sale. 
Demurrer  to  the  complaint  sustained.  Final  judgment  for  the 
defendant. 

The  complaint  makes  the  following  case:  In  February,  1861, 
fiowles  and  wifo  obtained  in  the  Hendricks  circuit  court  a 
judgment,  uiKm  foreclosure  of  a  mortgage,  of  about  $676.  The 
defendant  in  that  judgment  was  insolvent  except  as  to  the 
mortgaged  property.  Ten  days  after  the  adjournment  of  the 
term  at  which  the  judgpnent  was  rendered,  the  clerk  of  the  court, 
without  an  order  from  either  of  the  plaintiffs,  issued  an  order 
of  sale  upon  the  judgment,  upon  which  the  sheriff,  on  the  27th 
of  April,  two  months  after  the  judgment,  having  first  duly 
advertised,  sold  the  mortgaged  premises  to  Harlan  Harveyi 
the  father-in-law  of  the  execution  defendant,  for  $166,  thai 
being  the  highest  sum  bid.  The  execution  plaintiffs  were 
neither  of  them  at  the  sale,  though  it  appears  that  they  were 
of  the  state.    It  is  alleged  that  the  pruperty  sold  was 


J 
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aciaally  worth  six  himdred  dollars.  Haxlan  paid  the  money 
on  his  bid  to  the  sheriff,  and  received  a  deed  for  the  land  on 
the  thirtieth  day  of  April,  1861.  There  is  no  fact  alleged 
showing  that  Harlan' was  not  a  bona  fide  purchaser.  On  the 
29th  of  October,  1861,  the  plaintiffs,  having  first  tendered  to 
Harlan  his  purchase-money,  and  demanded  a  reconveyance  of 
the  land,  commenced  this  suit  to  set  aside  the  sheriff's  sale. 

The  clerk  erred  in  the  case,  in  issuing  the  order  of  sale  with* 
out  the  direction  of  the  judgment  plaintiffs,  or  one  of  them; 
but  a  bona  fide  purchaser  would  not  be  prejudiced  by  the  error. 
He  would  have  the  benefit  of  the  presumption  that  the  officer 
had  done  his  duty:  Letria  v.  Phillips j  17  Ind.  108  [79  Am.  Dec. 
457].  The  difference  between  the  sum  bid  for  the  property  at 
the  sale  and  its  actual  value  was  not  so  great  as  to^  per  m, 
render  the  sale  void:  St$ope  v.  Ordery^  6  Id.  218;  see  the 
cases  in  Davis's  Ind.  Dig.,  p.  537. 

The  judgment  is  affirmed,  with  costs. 

PuBOBAaiB  AT  Shxbiiv's  Salb  18  iroT  Bovin>  to  SxAioinilntotiiereigii- 
larity  of  tbo  prooeediogs  under  which  the  ezecatioQ  iaeaed:  Sydmtr  ▼•  RciberU, 
06  Am.  Deo.  84»  and  note  M;  EXlioU'»  Leasee  v.  KnoU,  74  Id.  619»  end  not» 
621,  622.  An  innooent  pnrchaaer  at  an  execution  sale  cannot  be  affMsted  by 
an  irregularity  in  the  iseuanoe  of  the  execution:  OiUetfie  ▼.  Splaknt  1  Wile. 
234.  And  if  an  order  of  aale  in  issued  without  authority,  it  wiU  not  a&ot  the 
title  of  one  who  purbhaaed  the  property  without  notice  of  the  improrident 
israing  of  the  order,  and  who  paid  the  purehase^money  and  reoeiTed  a  deed 
before  notice  of  such  irregularity:  Spkihn  v.  OiUetpiep  48  Ind*  410,  citing  the 
principal  case. 

IVABBQUAOT  OF  PbICB  WILL  HOT  LfVAUDATB  JUDIOUL  8aL1^  whtEO  there- 
IB  no  fraud  or  preventing  of  competition:  BrUUn  v.  Handy,  73  Am.  Dec  497, 
and  note  496.  The  principal  case  ia  cited  to  the  point  that  the  inadequacy  of 
the  price  for  which  a  sheriflf  sells  real  estate  will  not,  of  itself,  anthoriJee  a- 
court  to  set  aside  such  sale,  after  the  property  has  come  into  the  hands  of  s» 
inaocent  purchaser  without  notice  of  any  other  irregularities,  especially  aftsr 
the  lapse  of  many  years,  and  after  descent  of  the  lands  has  been  cast  npo» 
the  hsurs  of  suoh  purchaser:  Daweon  v.  Jaeksom,  02  Ind*  174. 


Wiseman  v.  Maoy. 

lad  IMDIAMA,  288.1 

Wnofw  Wbo  Sills  Lahdb  of  Dicbaskd  Huraaiov  as  OuABOiAir  ov 
Solb  Hub  at  Law,  under  order  of  court,  nneoaditionally,  withont  raf • 
coMnoe  to  any  claim  of  dower,  and  as  the  sole  pNperly  nf  the  ward,  i» 
estopped  from  setting  up  a  claim  of  dower  agiuast  ooe  who  pordiases  ait 
such  sale  in  ignorance  of  her  claim. 

Suit  for  assignment  of  dower. 
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Johm  A.  Bealf  fi>r  tbe  appellant. 

ThomoB  A.  Hrnkdrieb  a/nd  0«oar  JBL  flbrd,  Ibr  the  appelleat. 

By  Ooart)  DAvraaBr,  J.  The  complaint  in  this  oaee  ocmiaina 
two  oofonta.  The  first  ndaee  no  qneation  for  our  cooaideraUon. 
The  second  allq^  these  fiaots: — 

Barbara  Wiseman,  who  was  the  plainti£E^  is  the  widow  of 

Jaoob  Wiseman,  who  died  intestate  in  the  year  1861.    At  his 

death,  he  was  seised  in  fee  of  the  undivided  half  of  lot  No.  6, 

in  square  No.  68,  in  the  city  of  Indianapolis.    Snnriving  him 

he  left  a  daughter,  Margaret  Wiseman,  who  is  his  only  heir  at 

law.    The  plaintiff  was  regularly  appointed  guardian  of  tbe 

person  and  estate  of  Margaret  Wiseman,  who  is  also  her 

daugihter.    As  such  guardian,  she,  the  plaintiff,  in  pursuance 

of  an  order  of  the  probate  court  of  Marion  County,  sold  all  the 

title  and  interest  of  her  ward  in  the  described  lot  to  the  Law^ 

renoeburg  and  Upper  Railroad  Company,  which  company 

afterwards  sold  and  conyeyed  the  same  property  to  David 

Maqy  and  others,  who  were  the  defendants.    Plaintiff  avers 

that  she  is  entitled  to  dower  of  and  in  the  premises  thus  sold 

and  conveyed;  and  she  prays  that,  for  the  assignment  to  her 

of  such  dower,  commissioners  be  appointed,  etc.    To  this,  the 

defmdants  answered  that  in  the  year  1852,  the  plaintiff  then 

being  the  guardian  of  Margaret  Wiseman,  filed  her  petition  in 

said  probate  court,  allq^ing,  inter  alia,  that  Margaret  was  an 

infont,  and  as  heir  of  Jacob  Wiseman,  deceased,  was  the  owner 

in  fee  of  the  undivided  half  of  said  lot,  and  for  reasons  therein 

set  forth,  she,  the  guardian,  prayed  a  sale  thereof;  that  the 

courts  upon  the  filing  of  the  petition,  appointed  appraisers,  who 

having  been  sworn,  etc.,  appraised  the  said  undivided  half  at 

four  thousand  dollars,  as  its  cash  value,  and  the  appraisement 

thus  made  having  been  returned,  etc.,  the  court  ordered  that 

Barbara  Wiseman,  as  guardian,  etc.,  be  authorized  to  sell  the 

property  appraised  as  aforesaid,  at  private  sale;  that  the  guar* 

dian,  afterwards,  on  the  18th  of  August,  1852,  reported  to  the 

court,  among  other  things,  that  she  had  sold  the  property  to 

the  Lawrenceburg  and  Upper  Mississippi  Railroad  Company 

for  five  thousand  dollars,  and  had  received  payment  in  fiiU, 

elo.    Whereupon  the  court  ordered  the  appointment  of  a  com- 

missioner  to  convey  the  premises,  so  sold  as  aforesaid,  to  the 

purchaser. 

It  is  averred  that  by  these  proceedings  the  plaintiff  caused 
to  be  sold  and  conveyed  all  the  right,  title,  interest,  and  estate. 
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in  the  described  property;  that  the  appraisers  appraised  the 
entire  property;  that  the  purchaser  bought  the  whole  of  it; 
and  that  said  purchaser,  at  the  time  of  the  sale,  and  the  pay- 
ment of  the  purchase-money,  had  no  notice  or  knowledge 
whatever  of  any  claim  of  the  plaintiff  for  dower  or  otherwise. 
Plaintiff  demurred  to  the  answer;  but  her  demurrer  was  over* 
ruled,  and  she  excepted. 

Was  this  exception  taken?  In  looking  into  the  proceedings 
of  the  probate  court,  it  will  at  once  be  seen  that  the  property 
was  sold  by  the  plaintiff,  as  guardian,  unconditionally,  with* 
out  reference  to  any  claim  of  dower,  and  as  the  absolute  prop* 
erty  of  the  ward.  And  further,  it  is  expressly  averred  in  the 
pleading,  and  conceded  by  the  demurrer,  that  the  railroad 
company,  when  they  purchased  and  paid  for  the  property,  were 
ignorant  of  the  plaintiff's  claim.  Now,  these  facts  being  true, 
.the  plaintiff  has  no  right  to  recover,  because  it  must  be  pre- 
sumed that  she  was  apprised  of  her  rights,  and  having  herself 
made  the  sale  without  any  reservation  as  to  her  dower  interest, 
she  is,  in  point  of  law,  estopped  from  setting  it  up  against  the 
title  and  interest  which  she  sold  and  caused  to  be  conveyed: 
1  Story's  Eq.  Jur.,  sec.  185;  OaUing  v.  Eadmanj  6  Ind.  289; 
19  Id.  847. 

In  Dougrey  v.  Topping j  4  Paige,  94,  '^  an  administratrix  sold 
real  estate  of  the  decedent  under  a  surrogate's  order,  in  which 
estate  she  was  entitled  to  dower,  and  in  the  terms  of  sale  it 
was  stated  that  a  clear  and  satisfactory  title  would  be  given^ 
and  the  purchaser  paid  the  full  value  of  the  premises,  under  » 
belief  that  he  was  obtaining  a  perfect  title:  held,  that  the 
silence  of  the  administratrix,  as  to  her  claim  of  dower,  was 
such  a  fraud  upon  the  purchaser  as  to  preclude  her  from  after^ 
wards  setting  up  such  claim  against  him  or  his  assigns."  The 
principle  involved  in  this  decision  very  plainly  applies  to  the 
case  at  bar,  and  is  an  authority  in  support  of  the  ruling  befiore 
us.  We  are  of  opinion  that  the  answer  was  a  valid  defense,, 
and  oonsequently  the  demurrer  was  properly  overroled. 

The  judgment  is  affirmed,  with  costs. 


Ebiopfbl  or  Pais*  What  Oovsmnm:  See  ouei  died  in  the  note  to  Aqp 
T.  MeMmirift  poU,  p.  322.  If  the  real  estate  of  a  married  wooMii  be  eold  a*, 
■heriff'e  sale,  on  a  decree  rendered  ageinat  her  in  an  action  npon  a  promiiciy 
note,  and  a  mortgage  npon  euck  real  estate  executed  by  her  during  her  cover- 
tme^  and  on  her  failure  to  redeem  the  same  it  be  conveyed  by  the  sheriff  ts 
the  porehaser  at  the  sale,  the  latter  may  maintain  an  action  against  her  to 
the  posssssion  of  the  realty,  and  she  will  be  estopped  from  showini^ 
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coverture  at  the  time  of  the  execatioa  of  the  note:  Burk  v.  BUit  55  LmL 
42ii,  dting  the  principal  case.  But  in  Terre  Haute  etc,  B,  R.  Co»  r,  Norman^ 
22  Id.  66^  a  plea  of  estoppel  was  held  to  be  bad,  as  it  did  not  show  that  the 
defendant  pnrchased  the  lot  ia  question,  or  paid  the  consideration  therefor 
on  the  faith  of  any  act  or  statement  of  the  plaintiff  or  of  his  silence  under 
eironmsteaoea  that  required  him  to  speak  and  disclose  his  title;  and  that  all 
tiiai  tha  plaintiff  was  shown  to  have  done,  which  had  the  semblance' of  a 
wniver  of  his  title,  had  been  dona  since  the  defendant  made  the  pnrchaae  and 
paid  for  the  lot^  and  the  principal  caaa  was  distinguished. 

Admihibtbator  Mauho  Void  Salb  is  Estofpkd  from  bringing  an  action 
to  VMWTer  tha  property  sold:  Bragg  t.  Jiaaai^9  AdmW^  79  Am.  Dec.  82»  and 
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DO  IKDIAVA,  28S.] 
Hawaii—  pQ^  BEBACH  OV  AORBKlfBTrr   HOT  TO  KkBP  AKOTHKB  TaTKK!!  DT 

Sami  Towv,  made  by  the  grantor  of  a  tavern  as  an  inducement  to  the 
Mda  thereof,  embrace  the  depreciation  in  the  valne  of  the  property  sold 
rawJtIng  directly  from  the  breach. 

AcnoN  to  foreclosure  a  mortgage.    The  opinion  states  the 


/*  B.  JuUanj  for  the  appellants. 

/.  F.  KUbey  and  J.  P,  Siddallj  for  the  appellee. 

By  Court,  Davison,  J.  Elliott,  who  was  the  plaintiff,  hroaght 
an  action  against  Byans  and  Gates  to  foreclose  a  mortgage  on 
real  estate  in  Wayne  Connty.  The  mortgage  hears  date  No- 
iremher  16, 1854,  and  was  executed  by  the  defendant  Evans, 
to  the  plaintiffi  to  secure  the  payment  of  five  several  promis- 
sory notes,  of  the  i^gregate  amount  of  $1,420. 

Oates  was  defaulted.  The  other  defeodant,  Evans,  appeared 
and  answered.  His  answer  alleges,  substantially,  these  facts: 
Said  real  estate  is  a  house  and  lot  in  the  town  of  Washing- 
ton; was  at  the  date  of  the  mortgage  owned  by  the  plaintiff, 
and  used  as  a  tavern,  and  was  then  the  only  tavern  in  that 
town;  was  at  that  date  sold,  and  by  deed  in  fee  conveyed  by 
the  plaintiff  to  the  defendant,  and  the  notes,  secured  by  the 
mortgage,  were  given  for  the  purchase-money.  At  the  time  of 
the  sale,  and  as  a  part  of  the  consideration  therefor,  the  plain- 
tiff agreed  that  he  would  not,  for  the  space  of  five  years,  o])en 
another  tavern  or  set  up  the  business  of  tavern-keeping  in  said 
toim.  And  defendant  avers  that  he  was  from  the  time  of 
maJring  the  purchase  fully  prepared  and  able  to  supply,  and 
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was  supplying,  all  the  wants  of  the  public  in  the  way  of  a 
tavern,  in  the  town  aforesaid.  But  he,  in  fact,  says  that  the 
plaintiff,  on  the  7th  of  February,  1860,  in  violation  of  his  agree- 
ment, opened  another  tavern  therein,  and  has  thenceforward 
kept  and  maintained  the  same,  thereby  dividing  the  businesa 
with  the  defendant,  and  greatly  reducing  his  profits,  vis^  re- 
ducing them  annually  at  least  five  hundred  dollars.  And 
further,  the  defendant  says  that  if  the  plaintiff  had  lived  up 
to  his  agreement,  and  had  not  opened  and  kept  such  oppoei* 
tion  tavern,  said  real  estate  would  have  continued  to  be  worth, 
and  could  have  been  sold  for,  eighteen  hundred  dollars;  but 
with  the  tavern  so  kept  and  maintained  by  the  plaintiff,  in 
violation  of  his  agreement,  it  is  not  worth,  and  could  not  be 
sold  for,  more  than  eight  hundred  dollars;  and  he,  defendant, 
has  been  compelled  to  part  with  it  for  that  price,  for  the  reason 
that  by  keeping  it  he  could  make  nothing  by  its  use,  whereby 
he  has  been  damaged  one  thousand  dollars,  which  sum  he  now 
sets  up  to  the  plaintiff's  action,  by  way  of  counterclaim.  De- 
fendant also  filed  a  denial. 

The  issues  were  submitted  to  a  jury,  who  found  specially, 
among  other  things,  *'  that  the  plaintiff,  as  a  part  of  the  con- 
sideration of  the  notes  in  suit,  entered  into  a  contract  with  the 
defendant  that  he  would  not  keep  a  tavern  in  said  town  of 
Washington  for  the  space  of  five  years;  that  the  contract  thus 
made  had  been  violated  by  the  plaintiff,  by  keeping  a  tavern 
in  said  town;  and  that  by  reason  of  such  violation,  the  defend- 
ant had  sustained  damage  to  the  amount  of  five  dollars."  The 
jury  also  found,  generally,  for  the  plaintiff,  the  full  amount  of 
the  mortgage,  after  deducting  the  sum  so  found  as  damages. 

ilotion  for  a  new  trial  denied,  and  judgment,  etc. 

The  tavern-stand,  as. appears  by  the  record,  was  purchased 
by  the  defendant  in  November,  1859.  He  took  possession  pur- 
suant to  his  purchase.  After  this,  on  February  16,  1850,  the 
plaintiff  established  and  opened  another  tavern  in  said  town, 
and  afterwards,  in  March,  then  next  ensuing,  the  defendant 
sold  the  tavern-stand,  so  purchased  of  the  plaintiff,  for  eight 
hundred  dollars.  It  also  appears  that  the  five  dollars  allowed 
by  the  jury  was  for  the  loss  of  custom  sustained  by  the  de- 
fendant, in  consequence  of  the  plaintiff  having  opened  and 
kept  the  opposition  tavern. 

The  defendant,  at  the  proper  time,  offered  evidence  tending 
to  prove  that  the  direct  and  immediate  result  of  the  opening 
and  keeping  of  the  tavern,  by  the  plaintiff,  was  to  reduce  Uie 
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▼Blue  of  the  property  in  qnestioii  one  half^  and  that  it  was  at 
once  BO  reduced;  that  it  oottld  not  have  been  sold  for  more 
than  one  half  its  former  value;  that  defendant  could  sell  it  for 
no  more,  and  he  was  compelled  to  and  did  sell  it  for  eight 
hundred  dollars^  that  sum  being  less  than  half  its  former 
▼aloe.  The  court  refused  to  admit  the  proposed  evidence,  and 
the  defendant  excepted. 

As  we  have  seen,  the  keeping  of  the  tavern  by  the  plaintiff 
was  a  violation  of  his  contract^  and  if  the  direct  and  immedi- 
ate result  of  such  violation  was  to  reduce  the  value  of  the 
defendant's  tavern-stand,  he  has,  no  dkmbt,  a  rig^  to  compen- 
sation  in  damages  for  such  violation:  Sedgwick  on  Damages, 
2d  ed.,  pp.  65  et  seq.  It  seems  to  follow  that  the  evidence 
should  have  been  admitted.  We  are  referred  to  Pierce  v. 
Woodwardj  6  Pick.  206;  but  that  case  simply  decides  that  the 
jury  in  assessing  damages,  in  cases  of  this  sort,  should  con- 
fine themselves  to  the  period  before  the  action  was  commenced. 
This  decision  does  not  apply  to  the  point  under  discussion, 
beeause  the  offered  evidence,  as  we  understand  it,  would  not, 
if  admitted,  tend  to  prove  prospective  damages,  such  as  the 
defendant  might  sustain  subsequent  to  the  institution  of  the 
suit.  Indeed,  the  offur  on  its  face  shows  that  the  damages 
piopoeed  to  be  proved  were  sustained  prior  to  the  commence- 
ment of  the  action.  Here,  then,  the  plaintiff  sold  his  tavern- 
stand.  As  an  inducement  to  the  defendant  to  make  the  pur- 
chase, he  nigteed  not  to  keep  an  opposition  tavern  for  the  spa^e 
of  five  years.  Within  that  period  he  violated  his  agreement, 
by  openmg  and  keeping  such  tavern.  It  seems  to  us  that  the 
depreciation  in  value  of  the  proi)6rty  sold  may  be  regarded 
as  the  &ir,  legalj  and  natural  result  of  his  breach  of  the 
agreement,  and  that  being  the  case,  evidence  tending  to  show 
to  what  extent  the  value  of  the  defendant's  property  had 
deinedated  by  reason  of  the  breach  was,  under  the  pleadings, 
proper  for  the  consideration  of  the  jury. 

We  are  of  the  opinion  that  the  court,  in  its  reftisal  to  admit 
the  proposed  evidence,  committed  an  error,  and  the  judgment 
must  therefeire  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded far  Ibrther  triaL 


Dufiflsi  loa  BaiAOH  of  OoRTBAor  mm  as  KamtML  m  Tmonnuam 
Cnvnqnsraa  of  the  breMb:  Adatnt  Bxprem  Co,  ▼.  9gbertt  78  Am.  Deo.  S8fl; 
BMweiltd B tb«  n^W; iMi V.  1)»  AmmN;  7t  Id.  Sfll;  sad nols  164. 
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Bay  v.  MoMubtey. 

[90  IHDIAVA,  S07.I 

SiAXBOOiT  ICAim  BT  Hakib  OF  Non  TO  Ons  Wbo  B18  Albbadt  Pur- 
CHJUBD  It,  fhfti  it  is  all  ri^t  and  that  he  will  pay  it^  and  a  promiae  to 
pay  ten  per  oent  intereet  for  farther  time,  and  a  oonaeqiient  delay  of  salt 
by  the  porohaaer  nntQ  hia  aasignor  beoomeB  insolvent^  do  not  estop  the 
maker  from  setting  np  a  failure  of  the  consideration  of  the  note,  the 
promise  to  pay  interest  being  illegal,  and  not  binding. 

Bropfxl  or  Pais  Abibib  upon  Sqmb  Aor  ob  Bbfbubmtatioh  of  a  party 
toaohing  a  matter  of  interest^  made  under  circamstances  patting  the 
party  in  iMialt,  whereby  another  party,  withont  negUgenoe  on  his  par^ 
is  indaoed  to  act  in  the  belief  that  a  given  state  of  facts  sodsts. 

AonoH  on  a  note.    The  opinion  Btates  the  case. 
£f.  F.  a/nd  D.  H.  MaxweUf  for  the  appellant 
Crain  and  AUen^  for  the  appellee. 

By  Court,  Perkins,  J.  On  the  8d  of  March,  1860,  Geags 
A.  McEinstry  executed  his  note  for  $210  to  Jerome  Bllis. 

Afterwards,  Jerome  Ellis  assigned  the  note  by  indoraement 
to  Andrew  Ray,  the  plaintiff. 

Ray  commenced  this  suit  by  a  complaint  in  the  usual  form, 
all^^g  the  execution  and  assignment  of  the  note,  etc. 

The  defendant  answered,  admitting  the  execution  and  as- 
signment of  the  note,  but  averring  that  he  gave  the  note  to 
Ellis,  the  payee,  for  the  last  payment  upon  the  purchase  of  a 
tract  of  land;  that  at  the  time  of  the  execution  of  the  note, 
said  Ellis  made  to  him,  McMurtry,  a  deed  for  the  land  so  pur- 
chased, with  full  coTenants,  etc.  (making  the  deed  a  part  of 
his  answer);  that  these  covenants  had  been  broken;  and  that 
he  had  been  compelled  to  and  had  paid  an  outstanding  mort- 
gage, executed  by  Ellis  himself  to  one  John  Swain,  upon  the 
land  purchased,  amounting  to  a  fraction  over  two  hundred 
dollars,  which  he  set  up  by  way  of  set-off,  counterclaim,  fiiil- 
ure  of  consideration,  etc. 

The  plaintiff,  admitting  the  validity  of  the  answer  as  a  de- 
fense, sought  to  avoid  it.  He  replied  that  he,  Ray,  purchased 
the  note,  and  took  the  assignment  of  it  from  Ellis  a  short 
time  after  it  was  executed;  and  that  in  a  few  days  after  he 
had  become  the  assignee  of  the  note,  he  called  on  McMurtty, 
the  defendant,  and  informed  him  of  the  fact  of  the  assign- 
ment of  the  note;  that  the  defendant  said  that  it  was  aD 
right;  that  he  should  pay  the  note;  that  he  was  glad  the 
plaintiff  had  got  the  note,  because  he  was  able  to  wait  aa 
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him;  that  he  would  pay  him  ten  per  cent  intereet  if  he  would 
wait  on  him;  that  the  mortgage  on  the  hmd  mentioned  in  the 
anawer  was  not  recorded,  but  that  the  defendant  knew  of  its 
eziatenoe  whilst  the  plaintiff  did  not;  that  under  the  oiroum- 
atanoes  the  plaintiff  gave  the  defendant  time  till  Ellis  became 
insolvent,  eta 

The  plaintiff  replied  to  the  foregoing  facts  by  way  of  estop- 
pel upon  the  defendant  to  set  np  the  payment  of  the  mortgage 
to  Swain,  in  bar  of  so  mnch  of  the  suit  of  the  plaintiff  upon 
the  note. 

The  court  below  held  that  there  was  no  estoppel,  and  the 
correctness  of  that  ruling  is  the  only  point  presented  in  the 


Do  the  &cts  stated  in  the  reply  estop  the  defendant  to 
himself  of  the  pajrment  npon  the  mortgage  to  reduce  the 
amount  to  be  otherwise  recovered  by  Ray  upon  the  note  ?  The 
estoppel  contended  for  is  called  an  estoppel  inpaiSj  and  arises 
npcm  some  word,  act,  or  representation  of  a  party,  touching  a 
matter  of  interest,  made  under  circumstances  putting  the 
party  in  firalt,  whereby  another  party,  without  negUgence  on 
hiB  part,  is  induced  to  act  in  the  belief  thaia  given  state  of 
facts  e^sts;  and  when  he  has  so  acted,  the  party  inducing 
■Qch  belief  and  consequent  action  shall  not  dispute  the  exist* 
ence  of  the  believed  state  of  fects  to  the  prejudice  of  the  pe- 
eoniary  interests  of  the  party  who  has  acted  upon  it 

In  the  case  at  bar,  what  act  or  representation  did  the  de- 
fendant do  or  make  ?  He  represented  that  the  note  was  good, 
and  that  he  would  pay  it»  and  pay  ten  per  cent  for  time. 
What  act  did  the  plaintiff  perform,  touching  his  interest  on 
that  representation  ? 

He  did  not  purchase  the  note  upon  it.  He  did  delay  suit 
upon  the  note.  Was  he  without  fault  or  negligence  in  bo 
doii^  ?  There  was  no  consideration  for  his  delay.  The  prom- 
ise to  pay  ten  per  cent  interest  was  iUegal,  and  not  binding. 
It  was  the  fault  of  the  plaintiff  if  he  had  not  as  full  knowl- 
edge of  the  Swain  mortgage  as  had  the  def endant^  Ellis,  from 
whom  the  plaintiff  purchased  the  note,  knew  it;  and  it  was 
certainly  very  careless  in  the  plaintiff,  in  buying  the  note,  not 
to  inquire  as  to  its  consideration,  and  the  probable  security  for 
its  payment^  and  the  defenses  which  might  arise  against  it 
And  his  voluntarily  delaying  suit,  indefinitely,  without  a  con- 
ddeiaiioa  or  security,  on  the  defendant  promising  generally  to 
pay  the  note,  a  promise  already  contained  in  the  note  iiBeit, 


824  Bat  v.  McMurtry.  [Indiana, 


and  ifUoh  piOBBie  was  8id)ject  to  the  right  to  set  up  defenao 
that  ndg^  axiaay  does  not  enable  him  to  estop  the  defiindant 
from  eeHing  np  defimaea  niiioh  the  law  anthoriiea.  The 
pnmiae  ootaide  of  the  notOi  being  npon  no  new  oonaideratibon, 
ia  no  mose  aaered  than  the  promiae  eontained  in  the  note. 

We  do  not  think  the  defendant  has  placed  himself  under 
any  new  dUigationa  to  the  praoent  plaintfiDPy  whioh  make  hia 
idation  to  him,  touching  the  note  in  suit,  different  from  that 
which  he  sustained  to  the  original  payee.  He  has  not  made 
a  contract  with  him  upon  a  consideration  npon  whichhe  can 
be  Boed,  nor  do  his  acts  estop  him:  See  the  cases  of  Iferriaon 
r.  Weaner^  16  Ind.  844;  Wright  y.AUn^  Id.  284;  and  Oorlsr t. 
HarriB^  Id.  887,  and  cases  cited  in  them. 

The  jnd^pment  ia  afflnned,  widi  five  par  cent  damages  and 


wt  PAioa  m  Keia  nur  Is  is  Talib^  sad  ttal  be 
Bgiiiwt  il^  made  to  >  twhtjuhh"  of  tiio  oels  aftw  lio  hM  JMwwittt  tlie 
of  it^  will  not  operate  m  en  eetoppel  egeinet  tibe  payor,  nor  will  emh 
peyor  be  eetopped  from  lettfaig  np  a  defanee,  l^*  tiie  feet  the*  looh  pnrcheeai 
tepeate  nid  rtetenient  to  one  to  wbom  be  enbeeqaentiy  lnae£en  tbe  notes 
1RndbT.Ctasai(%pfliii^  p.  84fl^  and  note  eoQeotnig  the  prior  ca^  Tbjaoeee 
ettaetiie  prinoipel  ceee  npoo  tbe  point  deolded;  end  it  is  eimiliriy  oited  bk 
SitUtmm  T.  Thonuu,  39  Lid.  SOD;  Mmgan  ▼.  Hadl^,  87  Id.  628;  Boimr  n 
KUtmder,  S8  Id.  421.  Li  &idiaa%  ell  notee  negotieble  st  owmnon  Uw,  end 
meny  otlH(%  ere  n^setJiliie  so  lir  es  to  be  tmneleieble  end  eeeble  l^*  tte 
bolders;  yet  tfasy  bare  not  tbe  otber  qnalitiee  of  a  nsgetieble  note  et  ooai- 

dwwn  peyiUe  et  a  benk  in  the  state;  bat  notwitbstHidfaig  the  maker  of  a 
nots^  not  payable  at  benk,  osnoot  be  prersnted  by  tiie  hmr  merobaBt  from 
•ettbg  op  defenses  egunst  a  Aona  Jld$  bolder  of  il^  he  may,  by  ble  sum  aeti^ 
If  of  snob  a  oberaottr  end  eo  psufocmsd  aetoindnee  onothsr  to  penasw  sad 
Justify  him  es  a  men  of  ordinary  pradenoe  in  pnrsaing  a  givmi  ooone  of  ooa- 
dnot^  eetop  bimself  to  dny  the  ezistenoe  of  tbe  fasti^  on  the  belief  of  the 
eiistenoe  of  mbiob  snob  oooise  of  oondnot  wee  adopteds  Mumtiman  r.  Mo^ 
JOI«m^,  2SInd.  S,  dting  the  prinoipel oeee.  And  in  2>dbeN|f  ▼.  IM,  58 Id. 
S06^  it  is  held  that  where  the  maker,  witii  foU  knovrledfe  of  the  f^ti,  egreed 
nith  an  indorsee^  alter  be  beoease  the  owner  of  tbe  note^  to  pey  it  in  oon- 
sidsEatian  of  en  entensifln  of  tims^  iriiioh  entensifln  wee  aooordin^  giren 
him,  be  will  be  ocwsidered  es  having  ratiiled  the  ezeontiaii  of  the  note,  end 
es  baTing  weired  any  defense  thereto;  dbtingidsfaing  tike  prineipel  case  ee 
de<iiiTinif  only  tbe  qnestione  of  eetonpei^  and  tiie  validity  of  the  eHeged 


nr  Pai%  What  OonRironet  Seel^rMT.  AnM(SOAm.I>ea. 
IS8»  end  note  oitmg  prior  oesee  172;  DHMBL  ▼.  Jfoteir,  Id.  106,  note  107; 
Ttmgm^9  Lm»  ▼.  NrntmOL,  79  Id.  649,  note  666;  Bragg  ▼.  Ma$me*»  AdnCr,  Id. 
S2;note87;eeee]eotbenotetolFtnAT.  CMMcftiy,  |XMe;p.84S.  Theprino^ 
eeeeie  sited  to  tiie  point  that  to  oonetitate  en  eetoppel  la  f»J<  ike  party  te 
be  estopped  ssnet,  eitlwy  by  bimeslf  or  eeoie  one  aatbeiised  to  eot  lor 
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iHPVvdoiMMiiMmetk  or  made  aome  rtatement»  or  ramaizied  sflent  imder  oiioiim- 
ihKt  reqniMd  him  to  ipeak,  on  the  faith  of  which  act,  itatement^  or 
the  other  party  haa  been  indnoed  to  inyest  his  money  or  ehange  hia 
tt  nn9Sma$€te,  B,  S.  Cb.  ▼.  Norman,  22  Lid.  60. 


WOODBUEY   V.   FiSHBB. 
ftt  InnxAKA,  887.] 

Ijhv  AoQjunsD  Mwna,  SzaounoN  Ain>  RaooBDnro  of  Mortoao^  but  be- 
fore iti  delifery  to  or  aooeptanoe  by  the  mortgagee,  takee  precedence  ci 
Hfte  mor^iaga. 

MoaBOASi  nmer  srov  qhlt  bx  Delivsrid  to,  bot  mm  also  bx  Aocxftbd 
■r,  the  mbftjgagee^  or  the  title  does  not  pa«;  and  it  would  aeem  that  te 
oonstitate  deliYery»  the  mortgage  mnat  paes  nnder  the  power  of  the  mort- 
^igee  or  aome  peraon  for  hia  nae,  with  the  conaent  of  the  mortgagor. 

JkFPBAL  by  tke  plaintifia.    The  opinioD  statet  the  case. 
Jame$  N.  8im$y  for  the  appellants. 


Bjr  Coarty  WoBmBv,  J.  Thk  was  an  action  by  the  appel- 
lants  against  tiie  appellees. 

The  complaint  alleges  that  the  plaintiffli  had  recovered  a 
judgment  against  one  of  the  defendants,  John  C.  Fisher,  on 
which  |ui  execution  had  been  returned  nuUa  bona^  and  seeks 
to  reach  certain  equities  which  the  judgment  defendant  held 
in  different  parcels  of  real  estate.  There  was  a  finding  below 
bj  the  coarty  in  fimr  of  some  of  the  defendants  and  against 
others.  The  plaintiffs  moyed  for  a  new  trial,  as  to  Sarah 
Kshor  and  Eli  M.  Fisher,  but  the  motion  was  oyerruled  and 
exception  taken.  The  case  is  before  us,  as  &r  as  Eli  M. 
Fisher  is  ccncemed,  entirely  on  the  evidence,  from  an  exam* 
isation  of  which  we  think  there  is  no  ground  to  disturb  the 
finding  and  judgment  as  to  him.  The  case  as  to  Sarah  Fisher 
standa  ixpon  difEieient  ground.  The  property,  in  which  her 
aqpposed  rights  are  involved,  is  distinct  and  separate  from  that 
found  by  the  court  to  belcMig  to  Eli  M.  Fisher.  The  case,  so 
for  as  Sarah  Fisher  is  concerned,  is  as  follows:  John  C.  Fisher 
had  bought  certain  real  estate  of  one  Johnson,  and  the  pur- 
chase-money seems  to  have  been  paid,  but  no  conveyance  had 
been  executed  by  Johnson  to  John  C.  This  property  the  plain* 
tifis  sought  to  have  applied  to  the  payment  of  their  judgment, 
iriuch  was  recovered  in  AjMil,  1859.  In  October,  1858,  John 
C,  being  then  indebted  to  Sarah  Fisher,  who  was  his  mother, 
la  the  sum  of  eight  hundred  dollars,  for  money  privately  bor* 
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rowed,  for  which  he  had  executed  to  her  his  promissory  note, 
executed  to  said  Sarah  a  mortgage  on  his  equitable  interest  in 
tlie  premises  to  secure  the  payment  of  the  note  thus  given. 
This  mortgage  John  C.  caused  to  be  recorded  in  the  reoorder'fl 
oilice  of  the  proper  county,  and  when  so  recorded  it  was  tokaa 
from  the  recorder's  office  by  said  John  C,  in  whose  possessioii 
it  appears  to  have  remained  until  filed  by  him  as  a  paper  in 
this  cause  under  an  order  of  the  court  below.  In  the  mean 
time,  Sarah  Fisher  was  a  resident  of  Pennsylvania,  and  the 
mortgage  does  not  appear  to  have  been  delivered  to  or  accepted 
by  lier,  eith^  in  person  or  by  agent.  Indeed,  the  only  evi- 
dence of  an  acceptance  by  her  is  that  she  claims  the  benefit 
of  it  in  her  answer;  the  complaint  alleging  the  making  of 
such  pretended  mortgage,  but  the  non-delivery  thereof. 

The  court  below  found  that  the  mortgage  was  entitled  to 
preference  over  the  claim  of  the  plaintiffs,  and  ordered  it  to 
bo  first  paid  out  of  the  proceeds  of  the  premises. 

In  this  respect,  we  think,  the  court  erred.  A  deed  or  mort- 
gage must  not  only  be  delivered  to,  but  must  be  accepted  by 
the  grantee  or  mortgagee,  otherwise  the  title  does  not  pass. 
**  To  be  delivered,  it  would  seem  that  the  deed  must  pass  un- 
der the  pow^  of  t^e  grantee,  or  some  person  for  his  use,  with 
the  consent  of  the  grantor":  Dearmond  v.  Dearmond^  10  Ind. 
191.  With  proper  evidence  of  an  acceptance  by  the  grantee, 
perhaps  the  delivery  of  a  deed  by  the  grantor  to  the  recorder 
for  record  would  be  sufficient  delivery:  McNedy  v.  Ruehtr^  6 
Blackf.  391.  We  have  seen,  in  the  case  before  us,  that  there 
was  no  acceptance  shown  by  Mrs.  Fisher  until  she  filed  her 
answer,  even  supposing  that  could  amount  to  an  acceptance; 
and  this  was  after  the  plaintiffs  had  acquired  a  lien  by  insti- 
tuting their  suit  to  reach  the  property:  BuUer  v.  Jaffray^  IS 
Ind.  604.  An  acceptance,  then,  could  not  relate  back  so  as  to 
defeat  the  lien  thus  acquired  by  the  plaintiffs.  This  view  is 
so  fully  sustained  by  the  caso  of  GooduU  v.  Stinion^  7  Blackf. 
437,  and  cases  there  cited,  that  further  examination  is  deemed 
unnecessary. 

The  judgment  below,  as  regards  Sarah  Fisher,  is  reversed; 
as  to  Eli  M.  Fisher,  it  is  affirmed.  The  appellants  to  pay  one 
half  the  costs  here,  and  Sarah  Fisher  the  other  half. 


DsxD  Takxs  EmBcr  ntoM  m  Diuvert:  NewUm  r,  Otbams,  07  Am.  Dm^ 
809,  and  note  270;  Wellbom  ▼.  Weaver,  63  Id.  236,  and  note  243  et  Mq.;  and 
the  recording  of  a  deed  ia  merely  jnima/aele  evidence  of  iti  deUyeiy:  BuUHiw, 
Taplor,  69  Id.  412,  and  note  418:  bat  aee  NewBm  ▼.  Offome,  67  Id.  2691  and 
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870l  ISm  principal  CMe  is  cited  to  the  point  that  a  deed,  neither 
eped  to  nor  aeeeptedly  the  gJHUitem  therein,  will  not  operate  ae  a  oonreyaaoe 
of  any  title  whatever  to  them:  Tharpy.  JarreUfWlad.  6^  InNewv.B^a^ 
»tr,  06  Id.  120^  it  is  held  that  the  title  to  real  eetate  aaeigned  by  a  debtor, 
nader  the  etatate,  doee  not  pan  to  his  meignee  until  each  aesignnient  haa 
dnly  reoovded,  and  that  the  aangnee  cannot  enjoin  the  nle  of  the  real 
by  a  aheriff  upon  an  ezecatim  on  a  judgment  against  the  debtor  ^Hiidi 
li  a  lien  on  the  realty,  and  which  waa  rendered  after  the  ezecntion  of  the  aa- 
bnt  prior  to  ita  reoording;  and  the  prine^al  ease  ia  oitad  In  ooa* 
with  the  aobject 
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ow  Mrbounrfbb  of  MosnoAGB  SuMJUTiD  sr  SsmukL  C6-WAxn 
JoonLT,  who  afterwarda  make  partttion  of  the  pramiaea,  and  all  bat  one 
pay  their  reapeetive  prop<Mrtiana  of  the  mortgage  debti  may  direct  the 
aaioant  dne  to  be  firat  made  oat  of  the  portion  aet  off  to  the  defanlting 
oo-tenant^  notwithatanding  before  the  ezecation  of  mntoal  deeda  each 
eo-tenant  add  hia  portion,  and  all  the  co-tenaata  oonreyed  to  the  por- 
ahaaar  with  oorenanta  of  wananty,  and  althoo^  aadi  parnhaaar  may 
hKw  an  action  on  hia  ooFenanta. 

Acnoir  to  fineoloee  a  mortgage.   The  qpinion  states  the  oaaa. 

IF.  12.  Pieresj  for  the  aj^Uants. 

WaUer  Mofrehy  for  the  appellee. 

By  C$oiirt»  Davibon,  J.  This  was  an  aotion  hj  James  Peny 
against  James  Dickson,  Stephen  Pierson,  George  Bowisn,  Wil- 
liam Grim,  James  Hazlett,  and  Addison  Williams,  to  foreoloee 
a  mortgage  on  lot  No.  8,  in  the  south  front  of  the  town  of 
Anderson.  The  mortgage  bears  date  Jnly  14, 1856,  and  was 
executed  by  the  defendants,  Dickson,  Ctim,  Fierson,  Hadett, 
and  Bowen,  to  one  James  Woods,  to  secure  the  payment  of 
three  notes,  each  for  $325,  and  payable,  one  note  at  twelve,  one 
at  eighteen,  and  one  at  twenty-four  months.  Woods,  by  in- 
dorsement, assigned  the  notes  and  mortgage  to  the  plaintiff. 
The  record  shows  that  the  defendants,  at  the  time  they  exe- 
cuted the  mortgage  jointly,  purchased  of  Woods  the  lot  therein 
described,  received  from  him  a  deed  in  fee,  gave  the  notes  for 
the  purchase-money,  and  executed  to  him  the  mortgage  in  suit 
to  secure  the  payment  of  the  notes;  that  afterwards  the  de- 
fendants, Dickson,  Grim,  Pierson,  Haslett,  and  Bowen,  agreed 
verbally  to  make  partition  of  the  lot,  and  in  pursuance  of  that 
agreement,  assigned  to  Pierson  the  east  half  of  the  east  half 
thereof;  to  Grim  and  Hadett  the  west  half  of  the  east  half;  to 
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Boweiiy  the  east  half  of  the  west  half  ;  and  to  DicksoQi  the  weat 
half  of  the  west  half;  and  farther^  it  was  agreed  that  the  par* 
ties  should  execute  to  each  other  quitclaim  deeds  for  their 
respectiye  parcels  so  assigned  to  them;  that  Pierson,  having 
taken  possession  of  his  part  of  the  lot,  and  erected  a  luick 
bnsiness-hoase  thereon,  afterwards  add  it  to  the  defendant 
WilliamSi  who  paid  the  purchase-money;  and  they,  Dickson, 
Crim,  Pierson,  Hazlett,  and  Bowen,  the  title  to  the  entire  lot 
still  being  in  them,  executed  to  him,  for  the  part  so  purchased 
of  Pierson,  a  deed  in  fee,  with  covenants  of  warranty. 

It  appeared  in  evidence  that  prior  to  institution  of  this  suit, 
three  fourths  of  the  amoimt  oi  the  notes  and  mortgage  had 
been  paid  to  the  plaintiff,  as  follows:  Grim  and  Hazlett  had 
paid  one  fourth;  Dickson,  one  fourth;  and  Bowea  one  Ibarth; 
that  Pierson  had  failed  to  pay  any  part  thereof,  and  thai  the 
residue,  being  the  one  fourth  of  said  amount,  remained  due 
and  unpaid. 

Upon  final  hearing,  it  was  aoyudged  by  the  court  that  the 
miortgage  be  foreclosed;  that  for  the  pasrment  of  the  amount 
that  the  sheriff,  in  making  the  sale,  first  offer  the  ^  east  half 
of  the  east  half "  of  said  lot  as  set  c^  to  Pierson,  and  by  him 
sold  to  Williams;  and  that  by  a  failure  of  a  sale  of  said  "  east 
half  of  the  east  half"  to  realize  a  sufficient  amount  to  pay, 
eto.,  then  the  residue  of  the  premises,  or  so  much  thereof  as 
may  be  sufficient,  etc.,  be  sold^  etc. 

The  defendant  Williams  moved  for  a  new  trial;  but  this 
motion  was  overruled.    He  appeals  to  this  court 

The  order,  so  feur  as  it  directs  the  portion  of  the  lot  '^set  off 
to  Pierson,  and  by  him  sold  to  Williams,"  to  be  first  offend, 
is  said  to  be  erroneous.  We  think  otherwise.  The  sevaral 
owners  of  the  residue  of  the  lot,  having  each  paid  one  fourth 
of  the  purchase-money,  the  remaining  one  fourth  was,  in 
equity,  the  debt  of  Pierson;  and  as  his  debt,  it  was  properly 
chargeable  on  the  portion  set  off  to  him.  As  contended,  it 
may  be  true  that  Williams,  having  purchased  of  PienMm,  and 
received  <tf  the  several  owners  of  the  mortgaged  premises  a  deed 
"with  covenants  of  warranty,"  could  recover  on  these  cove- 
nants; but  in  this  court  he  is  not  entitled  to  that  defense. 
The  mortgage  being  duly  on  record,  he  must  be  presumed  to 
have  had  notice  of  the  lien,  and  to  obviate  a  suit  on  the  mort- 
gage, he  might  have  paid  off  the  encumbrance,  and  then  have 
relied  oa  the  covenants  of  the  deed  for  repayment,  etc  Bui 
the  mortgagee  having  been  compelled  to  resort  to  his  action  t» 
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fereclofie,  there  eeeras  to  be  no  reason  why  the  order  of  the 
court,  as  it  stands,  should  be  held  objectionable. 
The  judgment  is  afurmed,  with  costs. 

Wrkrb  Tenant  in  Common  has  Mobtoaoei)  his  Unditidbd  Intkrbst  in 
the  oommon  land,  and  a  voliuitary  partition  ia  afterwards  made  between  him- 
self  and  his  oo-tenants,  he  releasing  to  them  his  interest  in  the  part  assigned 
to  them,  the  mortgage  remains  a  lien  at  law  npon  their  part,  and  they  are 
neoeasary  parties  to  a  snit  for  foreelosores  hot  the  oo-tenants  of  the  mort- 
gagor have  an  equitable  right,  in  snch  case,  to  have  the  portion,  set  apart  to 
him  in  the  divinon,  sold  to  satisfy  the  mortgage,  or  if  it  has  been  sold,  to  have 
the  proceeds  so  applied:  In  the  MdUer  qf  Howe,  19  Am.  Dec  39S.  In  Pern 
T.  Ooiiro,  76  Id.  444^  it  is  held  that  a  foreclosure  decree  will  not  apportion 
the  debt  among  several  oo-tsnants  d  the  mortgaged  premises  who  aoqnired 
undivided  interests  therein  at  the  same  time,  and  subsequent  to  the  exccu- 
tion  of  the  mortgage.  In  Lowreff  v.  Bj^ers,  SO  Ihd.  447,  the  plaintiff  and  Tracy 
pnrdiaaed  lands,  each  to  pay  half  the  purchase-money,  and  to  give  a  joint 
mortgage  lor  the  unpaid  installmenla.  The  plaintiff  paid  his  half,  but  the 
mortgage  was  f oreeloeed  lor  the  last  installment,  wliich  Tra^  should  have 
paid.  The  land  was  sold  therefor  by  the  sherifi^  and  redeemed  by  the  de- 
fendant, who  held  a  junior  judgment  lien  against  Tnoj.  The  defendant  then 
obtained  a  decree  against  tiie  whole  land  to  make  his  redemption  money,  and 
then  the  plaintiff,  to  redeem,  paid  the  necessary  sum.  It  was  held  that  these 
facts  oonstitntBd  a  good  complaint  l^  the  plaintiff  against  the  defendant  and 
Tnay  to  be  subrogated  to  the  rights  of  the  defiendaat^  the  prinoipol  case  beiag 
to  the  point  that  in  equity,  the  debt  for  which  the  foreclosure  decree 
rendered  was  the  debt  of  Tracy. 

WWUM  MOBTOAOOB  SbLLS  PORTIONS  07  MOBTOAOED   PBOFBBTT  AT  Dv- 

ffKBBNT  TiiiB8»  the  soveral  parcels  will  be  liable  under  the  mortgage  in  the 
inveree  order  of  such  sales:  Aiken  v.  Bruen,  21  Ind.  189;  Henuton  v.  Homkm, 
87  Id.  285;  Hahnr.  Bebmum,  73 Id.  12S,  citing  the  prinoipid  eaea.  See  on 
this  pointy  OatkUl  v.  Sine,  78  Am.  Dec.  105,  endnote  107;  Batter.  Buddiek 
65  Id.  774,  and  note  780.  liability  of  the  grantee  of  the  mortgagor  to  pay 
the  mortgage:  Note  to  lOapwof^  v.  Dretder,  78  Id.  72  et  seq.  In  Wrigii  v. 
Ormmp,  25  Ind.  846^  nodhi^g  appeared  in  the  facts  of  the  eaio  from  which  the 
veadee  could  diim  to  be  placed  in  a  better  oonditien  thaa  that  ocegpisd  b^ 
his  vendor  at  the  time  of  his  purchase;  and  on  this  qnflsti«\  the  ptinoipal  > 
died  as  direefly  in  point. 


Abpikwall  v.  Qmo  and  Mississippi  B*  R  Go. 

\»  mMAVA,  tfSLj 
OOBPOBATJOV  HAS  No   AUTBOBIXr  TO  OHANOB  ns  DonCIUI  TO  Axotbh 

SzATi^  becaase  of  authority  granted  to  it  to  own  and  manage  property  in 
that  state. 

O0(KPOBATIOH  HAS  No  AUTHORlTr  TO    MIGRATE  TO  AnOTHXB  StATB  iu  the 

abeenee  of  authority  from  the  state  creating  it,  because  of  authority 
granted  it  by  such  other  state  to  act  therein. 
OenroBATioiiB  Cbbatid  winioirr  Looalxtt  SnawzMD  ni  ihxib  Cbabtibs 
are  regarded  as,  by  implication  of  law,  local  to  the  state  creating  them, 
and  most  have  their  business  locations  therein. 


830  AflFDTWALL  17.  Ohio  etc.  R.  B.  Co.        [Indiaaap 

OoBKnura  AoxB  PntnmMXD  sr  Body  ov  OoBPORAnoir  SirnHo  oor  «v 
Statb  CBMAsaa  It  are  toigL 

AOT  07  COBFORATIOV   IN   DlTSBKIirDIO   IIT  WhAT    LlflfTALLMBm    AJTD  AX 

WsAT  TnoB  •ioeksabsoriptioiis  shall  b»  pud,  perfonned  ontof  thaitate 
irting  it»  11  Toid,  and  lach  mlMeriptioiia  oaii«at  be  coUeoted. 


AonoN  on  subecription  of  stock.    The  opinioii  states  tlie 


Samuel  Judahy  for  the  appellants. 

MeDcnald  and  PMer^  John  Baker  and  W.  B.  NiUack^  btUm 
appellees. 

By  Court,  Pbrkins,  J.  Aspinwall  and  others,  assignees  of 
the  Ohio  and  Mississippi  Railroad  Company,  sued  Henry  D. 
Wheeler  on  a  subscription  of  stock  of  the  following  tenor,  vis. : — 

''  We,  whose  names  are  subscribed  hereto,  do  promise  to  pay 
to  the  president  and  directors  of  the  Ohio  and  Mississippi 
Railroad  Company  the  sum  of  fifty  dollars  for  every  share  of 
stock  set  opposite  our  names,  respectively,  in  such  manner, 
proportions,  and  times  as  shall  be  determined  by  said  company 
in  pursuance  of  the  charter  thereof;  provided,  that  the  pay- 
ments on  the  stock  shall  only  be  applicable  to  the  construction 
of  said  road  fiK>m  Vincennes  eastwardly,  except  so  much 
thereof  as  may  be  necessary  for  incidental  and  necessary  ex- 
penses. 

"Henry  D.  Wheeler 60  shares 2,50u  dollars.!' 

The  charter  of  the  company  is  a  special  one,  granted  under 
the  old  constitution,  and  the  first  section  of  it  declares  that 
John  Law  and  certain  other  persons  named,  "  and  their  succes- 
sors in  office,  duly  elected  as  hereinafter  provided,  are  hereby 
constituted  a  body  corporate  and  politic,  by  the  name  of  the 
Ohio  and  Mississippi  Railroad  Company,"  with  perpetual  suc- 
cession, etc.,  with  powers,  etc. 

The  charter,  then,  constitutes  the  directors  of  the  company 
the  corporation. 

The  complaint  avers  that  the  corporation  had  determined 
the  installments  and  times  in  which  the  stock  subscription 
should  be  paid;  had  fixed  the  place  of  payment  at  the  office 
of  the  corporation  in  Cincinnati,  Ohio,  and  had  given  notice, 
etc. 

The  defendant  answered  that  the  corporation,  directly  after 
its  creation,  left  the  state  of  Indiana  and  migrated  to  Ohio, 
where  it  established  its  office,  and  where  all  its  subsequent 
sorporate  acts  had  been  performed,  including  those  of  fixing 
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installiDeDts  and  tunes  of  payment  of  stock,  etc.;  and  that  no 
«ot8  of  the  oorporationy  smoe  its  first  migration^  had  been  per- 
ibnned  in  Indiana. 

The  plaintifib  replied  that  the  legislature  of  the  state  of  Ohio 
liad  recognised  and  adopted  the  charter  granted  in  Indiana, 
as  authority  to  the  corporation  to  act  in  Ohio,  in  extending 
the  railroad  to  Cincinnati,  in  that  state. 

The  object  far  which  the  corporation  was  created  in  Indiana 
is  thus  expressed  in  the  charter,  in  section  18: — 

''  That  the  president  and  directors  of  said  company  shall  be 
and  are  hereby  invested  with  all  the  rights  and  powers  neces- 
sary and  proper  for  the  survey,  location,  construction,  and 
fepairing  of  a  railroad  on  the  most  direct  and  practicable 
foate  between  Lawreuceburg,  on  the  Ohio  River,  and  Vin- 
•cennes,  on  the  Wabash  River,  having  in  view  the  interests  of 
the  company  and  the  convenience  of  the  citizens  of  the  state  of 
Indiana,  and  extend  eastwardly  on  the  most  direct  practicable 
route  to  the  city  of  Cincinnati,  in  the  state  of  Ohio,  and  west- 
wardly  on  the  like  most  direct  practicable  route,  through  the 
state  of  Illinois,  to  the  city  of  St  Louis,  in  the  state  of  Mis- 
souri," etc. 

The  court  below  sustained  a  demurrer  to  the  plaintiffs' 
feply,  and  the  defendant  had  judgment. 

The  point  ruled  by  the  circuit  court  was,  that  the  acts  of  the 
Indiana  corporation,  performed  in  Ohio,  were  void  as  to  the 
stockholders  in  that  corporation. 

We  think  these  two  propositions  may  safely  be  asserted: — 

1.  The  authority  given  by  the  legislature  of  Indiana  to  the 
corporation  created  by  that  body  to  own  and  manage  property 
in  Ohio,  did  not  include  in  it  the  authority  to  the  corporation 
to  change  its  domicile  to  that  state. 

2.  The  authority  given  to  the  Indiana  corporation,  by  the 
legislature  of  Ohio,  to  act  in  that  state,  did  not  confer  upon  it, 
in  the  absence  of  authority  from  Indiana,  the  right  to  migrate 
to  that  state  as  an  Indiana  corporation.  State  laws,  as  a  gen- 
eral proposition,  do  not  operate  extraterritorially. 

It  may  be  here  observed,  as  a  matter  of  fact,  that  the  In- 
diana charter  of  the  Ohio  and  Mississippi  Railroad  Company 
does  not)  in  terms,  locate  that  corporation  anywhere;  and  the 
question  therefore  comes  fidrly  and  directly  up:  Must  a  cor- 
poration, at  common  law,  or  upon  general  principle,  have  a 
local  habitation  as  well  as  a  name?  Or  could  a  banking  or 
trading  corporation,  created  by  Indiana,  establish  itself  hers 
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for  a  time,  then  close  its  office  in  this  state,  and  with  its  chap- 
ter and  seal  and  other  paraphernalia,  if  it  had  any,  depart  U> 
Ohio,  and  resting  there  for  a  time,  again  move  further  east, 
locating  saccessiyelj  a  while  in  New  York,  in  Eoc^and,  in 
Russia,  in  China,  and  at  last  settling  down  permanently  in 
Japan?  And  after  being  settled  in  Japan,  could  the  corpora- 
tion make  an  order  that  the  Indiana  stodcholders  should  pay 
installments,  due  and  to  become  due,  at  the  office  of  the  com- 
pany,  in  Jeddo,  give  notice  of  the  order  in  the  Jeddo  Oaaette^ 
and  then,  on  fiEdlure  of  payment,  sue  for  recovery,  etc.? 

Turning  to  Qnxd  on  Corporations,  an  Ikiglish  book,  we  find 
it  states,  on  side  page  14,  that  '*  the  old  law  was  that  eyery 
corporation  must  be  constituted  [in  the  charter]  of  some 
place.  But  it  is  presumed  that  this  rule  has  long  been  obso- 
lete, if  it  ever  held  good,  except  in  the  cases  of  corporationa 
intrusted  with  some  local  jurisdiction,  or  with  powers  and 
privileges,  the  exercise  of  which  was  firom  their  nature  con- 
nected with  some  locality .'' 

Again,  on  side  page  54,  it  is  €aid  that,  in  naming  the  plaoo 
of  a  corporation,  gecgrai^cal  accuracy  need  not  be  observed^ 
and  that  'Mt  is  not  now  necessary  that  a  corporation  uncon- 
nected with  4he  administration  of  juatioe,  and  not  holding 
land,  should  be  named  of  a  place.'' 

And  to  side  page  147,  we  find  this  note: — 

'^  But  it  seems  unsettled  whether  an  attorney  may  be  an- 
thoriced  to  execute  the  lease  [of  real  estate]  on  behalf  of  the 
corporation,  either  by  affixing  to  it  his  own  seal,  or  the  corpo- 
ration seal,  on  the  land  out  of  England,  as  it  mic^t  be  con- 
voii^t  to  do  in  some  cases;  e.  g.,  if  the  corporation  held  land 
in  tiie  colonies:  See  WindhamU  Cage^  Moore,  191;  (jfrsnefidd  v. 
Streeh,  Dyer,  182  a;  Shep.  Touch.  67.  If  the  name  of  the 
lessee  were  left  in  blank  when  the  deed  was  sealed,  it  would 
be  void:  HibblewhiU  v.  MeMorifM^  6  Mees.  A  W.  214.  Alao^ 
the  presumption  af^ars  to  be,  that  the  common  seal  is  im- 
movable from  the  domicile  of  the  corporation:  Jenk.  CenL 
10."    So  much  for  the  English  common  law  upon  the  point. 

Corporations,  in  this  country,  are  treated  as  having  domi- 
ciles or  residences  in  determining  the  question  of  juriscUction 
as  between  the  state  and  United  States  courts,  and  also  upon 
general  principles.  See  the  cases  collected  in  Peters's  U.  S. 
Dig.,  and  in  Curtis's  U.  S.  Dig.,  h.  t.  And  we  think  we  muf 
safely  assert  that,  in  the  United  States,  where  corporations  aie 
cvsated  by  state  legislatures  without  specifying  a  locality  u» 
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their  charten,  they  are  regarded  as,  by  implication  of  law, 
local  to  the  state  in  which  they  are  created,  and  mnst  have 
their  business  locations  therein:  Bank  of  Augusta  v.  EarUy  18 
Pet  619,  is  a  leading  case  upon  this  propoedtion.  It  is  there 
said:  ''It  is  Tery  tnre  that  a  corporation  can  havB  no  legal 
existence  ont  of  the  boundary  of  the  sovereignty  by  which  it 
is  created.  It  exists  only  in  contemplation  of  law,  and  by 
f<Hrce  of  law;  and  where  Uiat  law  ceases  to  operate  and  it  is 
no  longer  obligatory^  the  COTporation  can  have  no  existence. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty.  Bnt  although  it  mnst  live  and  have 
its  being  in  that  state  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  recognised  in  other 
places;  and  its  residence  in  <me  state  createe  no  insuperable 
objection  to  its  power  of  contracting  in  another.^  This  doc- 
trine  has  been  adopted  by  text-writers  on  corporations,  and  by 
coorte  in  judicial  dedaiims.  The  cases  are  dted,  a  part  of 
them  in  2  Kent's  Com.,  note  to  top  page  276^  10th  ed.,  and  a 
part  of  them  in  Angell  and  Ames  on  Corporations,  note  to  sec- 
tion 104,  6th  ed.  See  also  Wright  r.  Bundy^  11  Ind.  898;  and 
Ohio  AM.R.R  Co.  v.  Wheeler^  1  Black,  286.  And  it  is  held 
that  corporate  acts  perfonned  by  the  body  of  the  oorporation, 
while  sitting  out  of  the  state  which  creates  it,  are  void  and  of 
no  elB9ct.  See  also  as  to  the  power  of  validating  such  acts  by 
subsequent  meetings  of  the  corporation  in  the  state  of  its 
creation.  Freeman  v.  Maehiaa  Power  and  MiU  Co.j  88  Me.  843. 

The  state,  by  agent,  may  contract  out  of  the  limits  of  the 
fitate ;  but  could  the  legislature  hold  its  session  out  of  the  state, 
and  at  such  session  l^ally  appoint  the  agent? 

The  case  of  Wright  v.  Bundy,  11  Ind.  898,  accords  with  the 
present  in  principle.  The  difference  is  in  the  facts.  In  the 
former,  the  stockholders  constituted  the  corporation,  the  direc- 
tors bring  but  its  agents.  In  the  present  case,  the  directors 
are  constituted  the  corporation  by  the  charter. 

Upon  authority,  then,  we  feel  constrained  to  hold  the  cor- 
porate acts  in  this  case,  which  were  performed  by  the  body  ct 
the  corporation  in  a  foreign  state,  of  no  validity. 

The  judgment  below  is  aflSrmed,  with  costs. 


ov  CtaKNunovs  B^tBti^  Stale  Irm  €^  ▼.  OatrfsH  Ttt  Asl  Psa 
tl»,  and  cases  o&ted  ia  the  note  228;  CbmMetetf  ^te.  JL  JL  Oa.  r.  Chcfor,  71 
Id.  Si%  and  note  823;  BaUSmon  ae.S.S.OikY.  OaOaki^e  Adm'n,  tf  U. 
154»  and  note  M^  26i. 
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Oonnnusnnr  oAnroT  Mnnun  ibok  Seasb  wbxbs  Cbbitbd:  OUoL.  I- 
AT.OfkY.  MmkaiML  A  T.  Cx,  53  Am.  Deo.  742;  CkuhBY.  Bmk^Mk 
dbfeipdt  fi2  Id.  8«a 

VOKH  MJKD  FlKMUDDRMI  OV  PAIMMII   PuOflBHIHO  TO  AOV  Of  GlFKBTr' 

or  CkttPOKAZOiBi^  wbm  ■iiinKleil  witiuNit  Hm  bounds  of  tho  lorenigii^ 
gnating  ths  duurtar^  an  whoDj Toidi  JBOttr.  JBwer,  46  Am.  Dea  619,  anct 
note  627. 

Tms  nmnnpiL  iunncnnD  to  tiie  point  that  a  state  oaano^  giro  itekin> 
or  jnriadiotion  an  aztratotfitocial  opecation  upon  oitimna  or  praporty  w 
aaoOKer  steto^  bkBemrdr.  Beards  21  Ind.  828;  and  that  a  steto^  in  granting' 
aatbority  to  a  foreign  oofpomtion  to  ezeroiae  ita  fnaidiiM  and  hold  pioperljr 
within  the  atate^  does  not  thereby  grant  Judicial  jnriadiotion  to  foreign  ooartB- 
ofor  the  property  of  sooh  oorpotation  within  the  atete^  in  Baton  dc*B,R,Ok 
▼.  Aiai;  20  Id.  466.    In  <%  </iltirom  ▼.  fTeai;  22  Id.  97,  it  ia  held  that  if  a 
city  is  aathoriaed  to  sabsoribe  stock  to  arailroad  running  to  the  city,  and  the* 
eity  is  not  made  a  point  in  the  charter  of  such  road,  it  can  only  be  made  aa 
1^  sabeequent  action  of  the  direoton  of  the  railroad  company,  and  vntil  snd» 
action  has  been  had,  no  absolnto  sabscrq^tion  of  stock  in  the  oorpontion  can 
be  made  1^  the  city;  and  that  the  corporation  and  ita  directoca  are  diarged 
with  notioe  of  the  time^  place,  and  manner  of  the  location  of  its  toad;  and 
the  principal  case  is  referred  ta    The  principal  case  is  affirmed  and  followed 
in  MiCwd  T.  JUfbuuH  20  Id.  496^  and  AifhwaB  ▼.  Somm,  Id.  48flL 


Ambbioan  Express  Company  v.  Haibi. 

LSI  IVDIAHA*  4.] 

CoMFANT  Wbiob,  lOR  CoMFiNSATiDv,  Baonm  Nom  MB  OOi^ 
uonoN,  IB  LiABU  lOB  Ant  NaoLBOT  by  which  the  indcfsars  are  dia> 
ohaiged;  and  if  it  employs  a  notary,  he  will  be  regarded  as  its  agent  for 
whose  neglects  and  mistakes  it  will  be  reoponsible.  Where^  thersfore^ 
SBch  company  reoeiYes  for  collection,  for  a  compensation,  a  bill  of  ez- 
ehange  drawn  in  one  state  and  payable  in  another,  and  on  the  day  beforw 
demand  and  protest  ihoold  be  made^  deUrers  it  to  a  notary  who  makeo* 
snch  demand  and  protest  one  day  before  the  maturity  of  the  bill,  whereby 
the  drawer  and  indorsers  are  discharged,  the  acceptor  being  inadbent^ 
the  oompany  wiU  be  liable  to  the  holder  for  the  anumnt  of  the  bill  and 


Appeal  fiom  the  Marion  oommon  plena.  The  opinioD  ftates- 
Uieoaae. 

iViNPcaiii&  and  TarkingUmf  for  fhe  appeUanl 

Barbour  and  Howland^  for  the  appellee. 

By  Court,  Pbbkikb,  J.  On  the  twenty-fifth  day  of  October, 
1857,  Dnnlevy,  Haire,  &  Co.,  of  Indianapolis,  Indiana,  owned 
and  poBseBsed  a  bill  of  exchange,  drawn  by  R.  A.  DoaglasB,. 
indorsed  by  Blake  and  Vanblaricnm,  and  accepted  by  P.  aI. 
Donglass,  809  Broadway,  New  York,  for  five  tboQBand  doUara. 
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The  last  day  of  graoe  for  the  payment  of  the  bill  was  November 
6, 1867. 

On  the  twenty-fifth  day  of  Ootober,  1867,  the  American  Ex- 
press Company  received  the  above-described  bill  of  Dnnlevy, 
Haire,  A  Cow,  at  Indianapolis,  in  the  capacity  of  agents,  to 
collect  it  for  a  reasonable  compensation,  and  retom  the  pro- 
ceedd  to  the  holdera  of  the  bill  at  Indianapolis.  The  company 
took  the  bill  to  New  York,  and  on  the  6th  of  November,  placed 
it  in  the  hands  of  a  respectable  notary  for  demand  and  protest 
The  notary  demanded  payment,  and  protested  the  bill  on  that 
day,  and  no  other  demand  was  ever  made.  The  demand  and 
protest  shonld  have  beoi  made  on  the  6th  of  November,  instead 
of  the  6th,  when  they  were  made.  The  company  never  collected 
the  bill;  the  indorsers,  then  solvent^  were  discharged  by  the 
carelessness  of  the  notary,  and  the  drawer  and  acceptor  are 
insolvent. 

Dnnlevy,  Haire,  A  Oa  sued  the  express  company  for  the 
amoont  of  the  bill,  and  they  recovered  below. 

The  main  question  in  the  canse  is:  Did  the  express  company 
become  liable  to  the  holders  for  the  amount  of  the  bill  on  ac- 
coimt  of  the  failure  to  demand  its  payment  on  the  proper  day  ? 
We  say  this  is  the  real  question;  because  if  the  express  com- 
pany became  liable  by  that  failure,  we  do  not  see  that  the 
delay  of  the  holders  to  sue  upon  that  liability,  or  their  attempt 
to  get  their  money  on  the  bill  from  the  indorsers,  has  extin- 
guished thai  liability:  See  Edwards  on  Bills,  p.  406.  If  the 
bill  was  not  one  requiring  protest,  not  one  requiring  the  ser- 
vices of  a  notary,  than  the  notary  can  be  regarded  as  simply 
the  agent  of  the  express  company,  and  that  company  is  liable 
for  his  negligence.  The  bill  in  question  was  drawn  in  one 
state,  payable  in  another.  The  great  weight  of  authority  cer- 
tainly is,  that  a  Ihreign  bill  must  be  protested  by  a  notary,  if 
one  be  oonvenient;  if  not,  then  by  persons  present:  1  Parsons 
cm  Notes  and  BOls,  pp.  868,  633,  342;  2  Id.  828;  MiUefAerger 
V.  SpaMing,  88  Mo.  421;  State  Bank  v.  Haye$j  8  Ind.  400. 
In  those  states,  then,  that  hold  a  bill  drawn  in  one  state  of  the 
•  Union  on  a  person  in  another,  to  be  completoly  a  foreign  bill, 
/  it  would  follow  that  a  notary's  protest  would,  as  a  general  rule, 
bo  required* 

Taking  it  for  granted,  then,  for  the  purposes  of  this  case, 
that  the  bill  before  us  is  a  foreign  one,  and  required  a  no* 
tarial  protest,  and  a  notary  having,  in  foot,  been  employed, 
is  the  express  company  liable  for  his  negligence?    Or  did  the 
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liability  of  that  oompanj  oease  when  it  deliyered  the  bill,  at 
the  proper  time,  etc.,  to  a  competent  notary,  supposing  the  de- 
livery was  thus  made  in  this  ease? 

Upon  this  question,  the  authorities  are  in  eonflict.  One 
division  of  the  authorities  holds  that  a  notary  is  a  public  officer, 
who  all  may  or  must  employ,  and  who  is  alone  answerable  for 
his  own  negligence  to  the  injured  party.  But  the  New  York 
auth<»-itie8,  and  those  in  some  other  stales,  are  different.  Says 
Mr.  Parsons,  in  his  late  work  on  notes' and  bills,  vol.  1,  p.  480: 
''The  authorities  are  not  uniform  on  this  question;  some  hold 
the  bank  [or  other  agent]  liable  for  the  proper  conduct  of  the 
notary  employed;  and  those  which  hold  the  bank  discharged 
by  due  care  and  selection  [of  tiic  notary],  seem  to  apply  the 
same  rule  to  any  person  selected  with  due  caie  as  a  competent 
agent.'' 

Chancellor  Eent^  in  his  commentaries,  vol.  8,  p.  M^  of  tihs 
<Mh  edition,  and  p.  128  of  the  10th  editicm,  in  note,  says:  ''In 
South  Carolina,  tiie  rule  of  law  is  in  conftnmty  with  that  de- 
clared in  New  York,  and  a  bank  who  receives  a  note  for  col- 
lection is  liable  for  any  neglect  by  which  the  indorsers  ai« 
discharged.  The  use  of  the  moneys  collected  is  deemed  a 
sufficient  consideration  for  the  undertaking.  The  bank  [or 
other  agent;  the  express  company,  for  example]  must,  thm- 
fore,  see  to  the  demand  of  payment  of  the  maker,  and  to  the 
giving  of  due  notice  of  non-payment  to  the  indorsers.  If  the 
note  be  placed  in  the  hands  of  a  notary,  he  is  to  be  regarded 
as  the  agent  of  the  bank,  and  for  whose  neglects  and  mistakes 
the  bank  is  liable:  Hiampton  v.  Bank  of  South  Carofina,  8  Hill 
(S.  C),  77  [80  Am.  Dec.  864].''  In  Hoard  v.  Oamerj  8  Sand. 
179,  the  New  York  doctrine  is  stated  thus  by  Judge  Sandford: 
"The  principle  established  by  AUen  v.  Merchant^  Banh^  22 
Wend.  215  [84  Am.  Dec.  289],  was,  that  the  implied  contract  of 
the  banker  was  an  undertaking  to  do  the  thing  itself,  and  was 
not  the  delegation  of  an  agent  or  authority  to  procure  'Om  thing 
to  be  done;  that  the  contract  looked  mainly  to  the  thing  to  be 
done,  and  his  undertaking  was  for  the  due  use  of  all  prtqper 
means  for  its  performance;  that  it  was  hot  a  contract  only  for 
the  immediate  services  of  the  agent,  and  his  acting  faithftiHy 
as  the  representative  of  his  principal;  that  in  the  latter  ease, 
the  responsibility  ceases  with  the  limits  of  the  personal  ser- 
vices undertaken;  in  the  other,  it  extends  to  cover  all  the 
necessary  and  proper  means  for  the  accompiishment  of  the 
object,  by  whomsoever  used  or  employed."     For  laAer  Hew^ 
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York  cases,  see  5  N.  Y.  459;  13  Id.  203;  Edwards  on  Bills, 
pp.  112, 402, 403,  and  476. 

Ohio  follows  the  line  of  these  decisions:  Reeves  v.  State  Bank 
of  Ohioy  8  Ohio  St,  465. 

lodiana  has  followed  the  same  line  of  decision,  as  applica- 
ble to  banks:  Tyson  v.  StaU  Bank  of  Indiana^  6  Blackf.  225 
[88  Am.  Dec.  139];  and  as  applicable  to  attorneys:  Ahhotl  ▼. 
SmUhj  4  Ind.  452.  The  question  as  to  the  applicability  of  the 
doctrine  to  a  notary  has  not  arisen  in  this  state,  nor  do  we 
think  it  now  arises.  The  express  company  did  not,  in  this 
'case,  deliver  the  bill  to  the  notary  at  the  proper  time.  We 
think  the  n^ligence  in  this  case  is  chargeable  to  the  express 
company.  That  company  did  not  limit  themselves,  in  the  use 
of  the  notary,  to  his  official  fonctions;  and  their  own  act,  in 
{Hrematurely  placing  the  bill  in  his  hands,  tended  to  mislead 
faim.  If  the  company  had  retained  the  bill  till  the  hour  of 
presentment  for  payment,  then  accompanied  the  notary  to  the 
place  of  demand,  or  even  if  they  had  not  accompanied  him, 
a  premature  presentment  would  not  have  been  made:  See 
Britton  v.  Stanley,  4  Whart  113;  Bermett  v.  Yowig^  18  Pa.  St 
263;  Kase  v.  GetcheU,  21  Id.  606. 

On  this  point,  we  adojyt  the  language  of  Judge  Ray,  who 
decided  the  case  in  the  common  pleas: — 

*^It  was  clearly  the  duty  of  the  express  company  to  convey 

the  bill  to  New  York,  and  at  the  proper  time  and  place,  to 

poresent  the  same,  and  demand  payment  thereof.    It  was  their 

duty  to  retain  the  custody  of  the  bill,  and  the  control  of  the 

same.    If  payment  was  refused,  they  should  cause  the  same 

to  be  duly  protested  and  notice  given.    It  cannot  be  insisted 

that  because  the  acceptor  might  not  pay  the  bill,  therefore  the 

express  company  were  not  required  to  present  it,  and  demand 

its  payment.     The  acceptor  might,  and  the  presumption  in 

«uch  case  is,  that  he  will  pay  uppn  demand;  and  if  without 

any  demand  the  bill  be  given  to  a  notary,  and  he  collects  and 

retains  the  proceeds,  the  express  company  could  not  evade 

responsibility  for  the  default  of  the  officer.    It  would  have  been 

a  case  in  which  the  employment  of  a  subagent  is  not  required. 

The  notary  is  not,  by  virtue  of  his  office,  a  collector;  and  if 

he  were,  the  defendantd  are  the  collecting  agents  selected  by 

the  plaintifBL    K  the  notary,  having  possession  of  the  bill  the 

day  before  it  was  due,  had  negotiated  the  same,  it  is  clear  the 

defendants  would  have  been  liable.    The  bill  was  intrusted  to 

ibeir  custody,  and  unless  there  be  a  necessity  fiv  the  transfer 
▲h.  dm.  Vol.  lxxxiu-^ 
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of  that  custody,  it  oannot  be  lawfiilly  changed.  Did  that 
necessity  exist?  Certainly  it  did  not  at  the  time  it  was  made, 
and  it  is  not  clear  but  that  such  delivery  of  the  bill  to  the 
notary  the  day  before  it  became  payable,  followed  as  it  was 
by  a  protest  upon  the  same  day,  was  the  immediate  cause  of 
the  default  But  a  review  of  the  duties  of  a  notary  may  fur- 
nish a  still  more  satisfEictory  answer  to  the  inquiry.  The 
peculiar  province  of  this  officer  is  to  furnish  evidenoe.  Hia 
certificate  and  seal  are  received  as  proof  of  ihe  fact  of  the  pre- 
sentment of  bills  of  exchange  for  acceptance  or  payment.  He 
is  not,  either  at  common  law  or  by  statute,  made  the  custodian 
of  the  paper,  but  simply  the  witness  to  attest  and  prove  the 
act  performed  in  his  presence,  or  under  his  eye.  The  bond  he 
gives  is  but  nominal,  and  the  law  does  not  require  that  papers 
of  such  value  shall  be  placed  in  his  absolute,  uncontrolled 
charge.  He  is  not  like  a  sheriff,  who  is  the  custodian  of  the 
writ  he  executes,  and  who  makes  his  return  upon  that  writ. 
The  one  is  an  officer  of  the  law  having  charge  of  the  thing 
itself,  with  power  to  enter  thereon  his  doings,  and  retain  the 
possession  thereof,  and  return  the  same  into  court.  The  other 
is  but  a  witness  to  attest  what  is  done,  perhaps  by  another,  in 
his  presence,  having  no  power  over  the  paper  presented,  and 
no  legal  ri|^t  to  its  custody  or  control.  It  is  convenient, 
doubtless,  to  transfer  the  possession  of  the  paper  to  the  notary 
to  hunt  up  the  acceptor  and  make  demand,  but  this  conven- 
ience is  accompanied  by  its  risk,  and  the  risk  not  being  abso- 
lutely necessary,  must  be  assumed  by  the  party  who  voluntarily 
incurs  it  on  account  of  its  convenience." 

It  is  said  the  recovery  below  was  too  large,  interest  having 
been  allowed  on  the  bill  from  maturity.  Less  than  that  sum 
would  not  have  been  recovered  in  a  suit  on  the  bill  against  the 
indorsers,  had  they  not  been  discharged  by  the  negligence  of 
the  express  company.  Says  Edwards  on  Bills,  p.  405:  '*  Where 
a  bank,  with  whom  a  note  is  deposited  for  collection,  £eu1s  to 
take  the  proper  steps  to  charge  the  drawer  or  indorsers,  in 
oonsequence  of  which  the  hdder  is  unable  to  collect  the 
amount  of  the  bill,  the  measure  of  damages  is  the  fiEu^e  of  the 
bill,  with  interest"  See  also  Sedgwick  on  Damages,  868^  cit- 
ing Walker  v.  Smith,  4  Dall.  389. 

The  judgment  below  is  affirmed,  with  one  per  oent  damages 


LuBniTT  OF  Bavk  Raammro  Nan  worn  Ocfuaontm  at  DuEAiiaat  8ti 
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^  BaUimare  ▼.  Howell,  63  Id.  714,  note  717,  wlioro  other  cues  are  odl- 
laetad;  AOen  r.  Merekam^  Bamk  qf  Ntw  York,  34  Id.  280,  note  307,  where 
tiiis  nbjeot  u  diaciused  at  length.  A  bank  receiving  a  note  for  collection  ia 
liable  for  damagee  raatained  by  reason  of  failure  on  the  part  of  an  agent  em* 
ployed  by  it  to  give  notice  to  the  indorser:  Oerhardi  v.  Boatman^M  8a».  fnsLp 
18  Ma  67;  Dal^  r.  Butdnen'  and  Dmtn*  Bank  </  SL  Louis,  56  Id.  99,  liotH 
eiting  the  principal  case.  And  the  meaanre  of  damages  in  snch  caae  ia  the 
fawe  of  the  bai  and  interest:  Chapman  ▼.  McOrta,  63  Ind.  362,  citing  the 


Tbm  FBorciPAL  OABB  D  onsD  in  Reed  r.  United  SUn*^  Sk,  Co.,  48  N.  T. 
470;  to  the  point  that  where  an  express  company  receires  a  package  to  f or« 
wwd  it  to  a  certain  place,  it  is  bound  to  deliver  it  at  its  destination. 


Indiana  Central  Railway  Company  v.  Mundy. 

[21  IVDIAHA,  48.] 

Faamm  Tbatsliho  oh  Railboad  upon  Fbbb  Pass  fbox  Company,  upon 
whieh  Is  indorsed  a  statement  that  "  it  is  agreed  that  the  person  accept- 
ing tiiis  ticket  assumes  all  risk  of  personal  injury  and  loss  or  dama>^  to 
jwjpsrty  whilst  using  the  same  on  the  trains  of  the  company,"  does  not 
'  aBSHmn  any  risks  arising  from  the  gross  negligence  of  the  servants  of  the 
naboad  oonD^any  in  running  tiM  tram. 

Appbal  firom  the  Marion  dronit  court    The  opinion  sMm 

Neweomb  and  TarHngtonf  for  the  appellants. 

T%oma$  A.  Hendr%ek$  and  B.  K.  ElUotty  for  the  appellee. 

By  Courts  Wobdbn,  J.  This  was  an  action  by  Mnndy 
figahMit  the  company  to  recover  damages  for  an  ixgury  received 
hy  him  while  riding  npon  a  train  of  cars  of  the  defendant, 
ihioiigh  the  alleged  carelessness  of  the  agents  of  the  company. 
Verdiek  and  judgment  for  the  plaintiff. 

The  facts  are  briefly  these:  The  plaintiff  shipped  on  board 
tibe  defendants'  cars,  at  Indianapolis,  a  steam  fire-engine,  to 
be  transpoirted  to  RichmoDd,  on  which  he  paid  the  freight. 
He  also^  being  desirons  of  accompanjring  the  engine,  with  his 
assistant,  procured  from  the  company,  without  further  consid- 
Mation  than  the  freight  on  the  engine,  a  pass,  in  the  following 
terms,  viz.:  — 

^Ckmliictors:    Pass  free  F.  Mundy  and  S.  Wicks,  from 

Indianapolis  to  Richmond,  J.  8.  Nswn an, 

''Preset  Ind.  Central  Railway  Ca 
'•(Tttmorer.)" 
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On  the  back  of  which  were  printed  the  following  words:  — 

'^It  is  agreed  that  the  person  accepting  this  ticket  assumes 
all  risk  of  personal  injury  and  loss  or  damage  to  piopertj 
whilst  using  the  same  on  tiie  trains  of  the  company.'' 

About  the  time  the  train  on  which  the  ex^gine  was  placed 
was  about  to  start,  the  plaintiff  entered  a  passenger-carriage 
which  was  attached  to  the  back  end  of  the  train,  haying  in- 
quired and  being  told  that  that  car  was  going  to  Richmond. 
The  train  started  with  the  carriage  which  the  plaintiff  had 
entered  attached.  The  train  proceeded  a  short  distance  when 
an  employee  of  the  company  told  the  plaintiff  to  get  into  the 
oar  ahead  if  he  was  going  in  that  train.  The  plaintiff  went 
from  wliere  he  was  then  standing,  and  got  his  carpet-sack, 
etc.,  and  went  out  upon  the  platform  of  the  car,  and  stepped 
with  one  foot  across  upon  the  oar  ahead,  but  before  he  could 
get  across  upon  the  other  car  as  directed,  the  passenger-car 
slackened  its  speed  and  separated  from  the  other,  the  pin  or 
bolt  connecting  them  haying  been  withdrawn  without  the 
plaintiff's  knowledge,  and  the  pUintiff  fell  upon  the  track  be- 
tween the  cars,  and  was  run  over  and  severely  injured  by  the 
passenger-car.  The  car  was  thus  detached  by  an  employee  of 
the  company  for  the  purpose  of  leaving  it. 

A  new  trijgd  was  asked  on  the  ground  that  the  verdict  was 
not  sustained  by  the  evidence,  and  because  the  court  erred  in 
giving  the  fifth,  sixth,  and  eighth  instructions,  and  in  qualify- 
ing the  fifth  instruction  asked  by  the  defendant,  as  will  be 
hereafter  stated. 

These  several  instructions  are  as  follows:  — 

*^No.  5.  The  indorsement  upon  the  pass  given  to  the  plain- 
tiff cannot  relieve  the  railroad  company  from  req^nsibility 
for  injuries  sustained  by  the  plaintiff  in  consequence  of  gross 
negligence  in  running  and  managing  the  train." 

'^  No.  6.  The  indorsement  upon  the  pass  cannot  relieve  tht 
railroad  company  from  responsibility  for  iiyuries  sustained 
by  the  plaintiff,  in  consequence  of  the  gross  and  willful  negli* 
gence  and  mismanagement  of  the  agents  of  the  company  ii. 
running  and  arranging  the  train." 

''No.  8.  The  indorsement  upon  the  pass  given  to  the  plain- 
tiff  cannot  be  construed  as  stipulating  for  willful  misconduct, 
gross  negligence,  or  want  of  ordinary  care  in  the  running  and 
management  of  the  train  by  the  agents  of  the  company;  if  it 
were  competent  for  the  company  to  stipulate  for  the  gross  neg- 
ligence of  her  agents,  it  could  be  done  only  in  terms  that 
would   leave  no  doubt  an  to  the  meaning  of  tLc^  parties." 


k 
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The  fifth  instruction  asked  by  the  defendant  is  as  follows: — 

**If  the  jury  find  from  the  evidence  that  the  plaintifi*  re- 
ceived from  the  defendant  the  pass  set  out  in  the  third  para- 
graph  of  the  complaint,  and  in  the  defendant's  answer, 
indorsed  on  the  back  as  therein  stated,  and  the  plaintifi*  could 
read  the  same,  said  pass  and  condition  amounted  to  a  con- 
tract between  the  plaintifi"  and  defendant,  which  it  was  com- 
petent for  the  parties  to  make,  and  the  defendant  would  not 
be  liable  for  the  injuries  received  by  the  plaintifi*  while  he  wa^ 
riding  upon  said  train  and  using  said  pass."  This  charge 
was  given,  but  the  court  added  at  the  end,  '*^except  for  will- 
folly  gross  negligence  on  the  part  of  the  defendant." 

Counsel  have  discussed  the  question  whether  a  common 
carrier  can,  by  contract,  exempt  himself  from  liability  for  the 
consequence  of  his  negligence.  Wo  shall  not,  in  the  presexlt 
case,  decide  that  question,  it  being  unnecessary  to  do  so.  We 
may  remark,  however,  that  the  authorities  upon  the  point 
seem  to  be  conflicting.  In  a  late  case  in  Kew  York,  it  was 
held  that  such  a  contract  With  a  gratuitous  passenger  was 
vaMd:  Wells  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.  181; 
see  also  Perldne  v.  New  York  Centrdl  R.  R.  Co.,  Id.  196  [82 
Am.  Dec.  281].  It  is  thought  that  the  Weight  of  American 
authorities  is  the  other  way,  l>ut  we  pass  this  point  without 
expressing  any  opinion  upon  it  either  way. 

We  go  back  to  the  terms  of  the  pass  or  contract  in  question. 
By  that,  the  plaintiff  '^  assumed  all  risk  of  personal  injury  and 
loss  or  damage  to  property,  whilst  using  the  same  on  the  trains 
of  the  company."  Without  undertaking  to  determine  pre- 
cisely what  risks  the  plaintiff  assumed  by  this  contract,  We 
think  it  clear,  under  the  authorities,  that  he  did  not  assume 
any  risks  arising  from  the  gross  negligence  of  the  servants  of 
the  defendant  in  running  the  train.  It  may  be  that  there  is 
DO  foundation  for  the  classifi(^ation  of  the  degrees  of  negligencie, 
as  ''slight,"  ''ordinary,"  and  *' gross,"  and  that  we  should  say 
negligence,  without  the  epithet  "gross":  See  the  cases  above 
dted  from  Kew  York;  also  Story  on  Bailments,  sec.  17,  and 
note. 

The  following  authorities  on  the  construction  of  the  contract 
seem  to  us  to  be  in  point,  and  decisive:  New  Jersey  Steam 
Navigation  Co,  v.  Merchants*  Bank,  6  How.  344.  There,  one 
Harnden  had  shipped  goods  with  a  carrier,  to  be  transported. 
Hie  court  say  (page  383) :  ''  The  special  agreement  in  this  case, 
onder  which  the  goods  were  shipped,  provided  that  they  should 
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be  conveyed  at  the  risk  of  Harnden;  and  that  the  respondents 
were  not  to  be  accountable  to  him,  or  to  his  employers,  in  any 
event,  finr  loss  or  damage.  The  language  is  general  and  broad, 
and  might  very  well  comprehend  every  description  of  risk  in- 
cident to  the  shipment.  But  we  think  it  would  be  going  fEuiher 
than  the  intent  of  the  parties,  upon  any  fair  and  reasonable 
construction  of  the  agreement,  were  we  to  regard  it  as  stipu- 
lating for  willful  misconduct,  gross  negligence,  or  want  of 
ordinary  care,  either  in  the  seaworthiness  of  the  vessel,  her 
proper  equipments  and  furniture,  or  in  her  management  by 
the  master  and  hands.  ....  If  it  is  competent  at  all  for  the 
carrier  to  stipulate  for  the  gross  negligence  of  himself  and  his 
servants  or  agents,  in  the  transportation  of  the  goods,  it  should 
be  required  to  be  done,  at  least,  in  terms  that  would  leave  ne 
doubt  as  to  the  meaning  of  the  parties." 

In  that  case,  the  language  of  the  contract  was  much  broader 
\han  in  the  case  at  bar.  There,  it  was  not  only  stipulated  that 
/{he  goods  should  be  at  the  risk  of  Harnden,  but  it  was  further 
iigreed  that  the  respondents  were  not  to  be  liable  in  any  event 
for  loss  or  damage.  In  WeUa  v.  Steam  Navigation  Co.^  8  N.  Y. 
C75,  it  was  held  that,  where  a  boat  was  to  be  towed  ^at  the 
risk  of  the  master  and  owners,"  the  contract  had  reference  to 
the  perils  of  navigation  not  arising  from  the  gross  negligence 
vt  the  contractor;  ''  that  a  stipulation  in  a  contract  to  exempt 
from  gross  negligence  must  be  specific  and  distinct  It  will 
not  be  implied  from  a  clause  containing  a  general  expression 
which  might  otherwise  be  so  construed."  To  the  same  effect 
is  the  case  of  Wright  v.  Gaffj  6  Ind.  416.  There  a  flat-boat 
was  to  be  towed  at  the  risk  of  the  owner.  It  was  held  that  the 
iteamer  towing  the  boat  was  liable  for  gross  negligence. 

The  above  cases  in  Howard  and  New  York  are  approved  in 
Perkins  v.  New  York  Central  R.  R.  Co.^  24  N.  Y.  206  [82  Am. 
Dec.  281];  see  also  Pennsylvania  R.  R.  Co,  v.  MeCloskey^  23 
Pa.  St.  526. 

The  contract  in  question  not  exempting  the  railroad  com- 
pany from  the  consequences  of  gross  negligence,  but  little 
more  need  be  said  in  the  case.  We  have  not  examined  the 
charges  given  at  the  instance  of  the  plaintiff  very  critically, 
though  in  the  main  they  appear  to  be  correct;  but  if  they 
were  not  altogether  accurate,  they  were  set  right  by  the  sweep- 
ing charge  given  at  the  instance  of  the  defendant,  with  the 
qualification  appended  by  the  court.  By  this  charge,  the 
oourt  told  the  jury  that,  under  the  contract,  the  defendant 
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would  not  be  liable,  '*  except  for  willfully  gross  negligence  on 
the  part  of  the  defendant."  Of  the  charges,  taken  all  tc^ther, 
khink  the  defendant  has  no  just  ground  of  complaint. 

On  the  evidence,  we  cannot  disturb  the  judgment. 

The  judgment  below  is  affirmed,  with  costs. 


Gaxxixe  cm  "PjuumaoEBB  n  Liabls  fob  Injuries  to  Fbh  Passbmobb: 
8m  Todd  T.  OU  CWbiqf  «&  B.  R,  Co.,  80  Am.  Deo.  49,  note  62;  where  other 
are  ooQaetedi  Ohh  «f&  i2V  ▼.  8db^,  47  Ind.  4^  eitiiig  the  principal 


OomioN  Cabbur  oaitvot  Lmrr  his  Coicmon-law  LiABiLnT  bt  Gsr- 
Nonca:  Siede  t.  Tifumarndf  79  Am.  Deo.  49,  note  57,  where  other  oami 
we  odlieoted;  bat  ho  may  limit  his  liability  by  special  oontract:  Tkof^er  ▼.  8L 
LsMi^  eC&  i?.  le.  Ox,  £2  lad*  S8^  dting  the  principal 


Wobgano'b  Administbatob  V.  Clipp. 

BoKD  Ornof  sr  ADMZRnnuxQK,  upon  his  AFFonvTMEMT,  is  Mxaht  oitlt 
TO  SiODBS  Faithful  Afpbopbiation  of  the  personal  property  of  his  In* 
testate^  and  soch  bond  oan  cover  only  breaches  of  that  trust. 

AmnmnrAL  Bosd^  Givxh  bt  Administbatob  upon  Salb  of  Rbal  Estati 
of  his  intestate,  is  designed  to  secure  the  faithful  discharge  of  the  new 
duties  only  which  are  imposed  upon  him  by  the  statute^  and  can  only 
cover  the  negleot  of  doty  In  the  administration  of  the  prooeeds  of  such 


Appeal  from  the  Harrison>circmt  court  The  opinion  states 
the  case. 

Thomas  L.  Smithy  M.  C.  Kerr,  and  WiUett  Btdlitt^  for  the 
appellant. 

By  Court,  PxBBiNSy  J.  Rising,  administrator  de  bonis  non 
of  Worgang's  estate,  sued  upon  the  bond  of  the  original  ad- 
ministrator,  who  had  been  removed  for  malfeasance  in  office. 
The  bond  was  as  follows: — 

'*  Know  all  men  by  these  presents,  that  we,  Isaac  Clipp  and 
Philip  Robald,  are  bound  unto  the  state  of  Indiana  in  the 
penal  sum  of  four  hundred  dollars,  for  the  payment  of  which 
we  jointly  and  seyerally  bind  ourselves,  our  heirs,  executors, 
and  administrators.  Sealed  and  dated  the  fifteenth  day  of 
September,  1856. 

*'The  condition  of  above  obligation  is,  that  if  the  above- 
bound  Isaac  Clipp  shall  well  tfnd  truly  discharge  the  duties  of 
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bis  truBt  as  administrator  of  the  estate  of  Joseph  Worgang, 
deceased,  according  to  law,  then  the  above  obligation  is  to  be 
void,  else  to  remain  in  full  force. 

^' Isaac  Clipp.  [seal.] 

"Philip  Robald."     [bbal.] 

The  bond  was  duly  approved. 

The  breaches  alleged  were,  that  Clipp  had  wasted  personal 
property  of  the  estate,  and  the  proceeds  of  real  estate  sold  for 
the  payment  of  debts. 

The  court  held  the  defendants  liable  on  the  bond  for  the 
personal  estate  wasted,  but  not  for  the  proceeds  of  the  real 
estate.  The  means,  in  Indiana,  for  payment  of  the  debts  of 
deceased  persons  are  divided  into  two  funds,  primary  and 
secondary. 

The  primary  consists  of  personalty,  and  such  real  estate  as 
may  be  directed  by  will  to  be  sold. 

The  secondary  consists  of  the  real  estate,  generally,  of  the 
deceased. 

Upon  granting  letters  of  administration,  it  is  not  presumed 
that  the  secondary  fund  will  have  to  be  resorted  to,  and  hence 
it  is  not  considered  in  issuing  the  letters  and  taking  the  bond. 
The  primary  fund  only  is  taken  into  account,  and  the  bond 
given  is  simply  to  secure  the  proper  appropriation  of  that 
This  is  evident  from  the  statute.    It  enacts: — 

"  Sec.  19.  Every  person  appointed  executor,  administrator 
with  the  will  annexed,  or  administrator,  before  receiving  let- 
ters, shall  execute  a  separate  bond,  with  sufficient  resident 
freehold  sureties,  to  be  approved  by  the  proper  clerk  or  court, 
jointly  and  severally  bound,  in  a  penalty  payable  to  the  state 
of  Indiana,  of  not  less  than  double  the  value  of  the  personal 
estate  to  be  administered,  and  in  case  real  estate  is  to  be  sold 
by  the  terms  of  a  will,  also  double  the  value  of  such  real  es 
tate,  conditioned  that  he  will  faithfully  discharge  his  duties  lu 
such  executor  or  administrator,  and  shall  take  and  subscribe  an 
oath  or  affirmation  that  he  will  faithfully  discharge  the  duties  of 
his  trust  according  to  law,  which  oath  or  affirmation,  attested  by 
the  clerk,  shall  be  filed  and  recorded  as  part  of  the  proceedings 
of  the  estate;  and  such  clerk  or  court  shall  examine,  under 
oath,  sucli  person,  or  any  other  person,  touching  the  value  of 
such  personal  estate,  and  in  case  real  estate  is  to  be  sold  by  the 
terms  of  a  will,  the  value  of  such  real  estate;  and  shall  also 
examine  such  sureties,  under  oath,  as  to  the  value  of  tlie 
property  they  own,  more  than  their  indebtedness;  which  oatb 
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shall  be  taken  and  subBcribed  by  such  i>er8on  or  persons,  and 
sach  sureties  respectively ,  and  filed  as  a  part  of  the  proceedings 
in  such  estate":  2  Gavin  and  Herd's  Ind.  Stats.  489. 

The  trust  of  the  administrator  by  his  original  appointment 
extends  only  to  the  duties  imposed  by  the  foregoing  section; 
and  we  think  it  plain  that  the  bond  then  given  can  cover  only 
breaches  of  that  trust. 

If  it  becomes  neoessary,  in  the  course  of  the  settlement  of 
the  estate,  for  tho  administrator  to  resort  to  the  secondary 
fund,  he  assumes  an  ifSditional  trust,  becomes  burdened  with 
new  duties,  and  is  required  to  g^ve  a  new  bond  to  cover  the 
new  trust.  The  first  and  second  trusts  and  bonds  are  kept 
distinct  by  statute.  When  the  court  is  asked  by  an  adminis* 
trator  for  an  order  to  sell  real  estate,  the  statute  enacts  that, — 

^^  Sec.  82.  Previous  to  the  making  of  an  order  for  any  such 
sale,  the  executor  or  administrator  shall  file  in  the  office  of 
such  court  a  bond  payable  to  the  state  of  Indiana,  in  a 
penalty  not  less  than  double  the  appraised  value  of  the  real 
estate  to  be  sold,  with  sufficient  freehold  sureties,  to  be  ap- 
proved by  the  court,  and  conditioned  for  the  faithful  discharge 
of  his  trusts  according  to  law :  2  Gavin  and  Herd's  Ind.  Stats. 
510.  It  seems  to  us  that  under  thede  statutes,  the  sureties  in 
the  several  bonds  are  liable  only  for  the  respective  funds  they 
are  executed  to  secure,  and  that  the  decision  of  the  court  below 
was  right,  and  should  be  affirmed . 

It  has  been  held  at  this  term,  in  State  v.  Steele^  21  Ind.  207 
[post,  p.  846J,  that  where  a  guardian  gave  an  additional  bond 
on  obtaining  an  order  for  the  sale  of  real  estate  of  his  ward,  and 
afterwards  made  the  sale,  brought  the  proceeds  into  court,  took 
them  out  again  by  leave  of  the  court,  and  was  afterwards  sued 
on  the  bond  so  given  for  wasting  them,  tho  record  not  showing 
that  they  bad  ever  been  applied  to  the  purposes  for  which  the 
sale  was  ordered  and  made,  or  that  the  sureties  in  said  bond  had 
been  discharged  by  any  order  of  court,  or  that  the  proceeds  of 
said  sale  had  been  carried,  by  order  of  court  or  otherwise,  into 
the  general  fund  in  the  hands  of  the  guardian,  as  such  gen- 
erally, the  sureties  on  the  second  bond  were  liable  to  the  ward 
finr  the  money. 

The  judgment  is  affirmed,  with  costs. 

UmBE^  InxuxA  StATurs,  SmtKnas  m  Skvuial  Bovm^  giv«n  by  an  ad* 
ininisinitor  oa  qualifying  and  on  aale  of  real  estate  respectiTely,  are  liable 
it4y  lor  the  leapeutiTe  fnnds  they  are  executed  to  aeeiire:  Baio  ▼.  T^mn,  24 
lad,  9fH  OoBmm  ▼.  Arnold,  47  Id.  312,  both  citing  the  principal  oaee:  tee 
abe  Aote  T.  Atefa^  ]M<  p.  34S. 
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Statb  ex  bbl«  Mount  v.  Stbblb. 

[U  INDIAHA,  207.J 
▲BI  inOllAL  BOHD  OlYEV  BT  GUAKDIAN  09  SaUB  Of  WaBD's  RbAL  BrAXB 

ia  an  independant  undertaking,  and  toit  may  be  hrooght  upon  it  wlien* 
ever  it  is  broken,  withont  having  firat  reaorted  to  the  original  bond  of  the 
goardiaiL  Snoh  bond  ia  not  discharged  by  the  fact  that^  on  reporting 
the  salo,  the  guardian  prodnoed  the  prooeeds  thereof  in  oonrt  and  then 
withdrew  them  by  order  of  the  ooort;  it  oan  only  be  diaehaiged  by  the 
actual  payment  of  the  moneys  arising  from  the  aale^  aooordhig  to  law» 
to  the  ward  or  other  person  entitled  to  reoeiye  the  same. 

GUASDIAN,  AND  MOT  JUDOB  OR  CUEBK  Ot  OOUBT,   IB  PBOIPBB  CunODIAll  of 

tiie  moneys  ariaing  from  the  sale  of  the  ward'a  real  eatate. 

Appeal  from  the  Boone  common  pleaa.  The  c^inioQ  etetes 
the  case. 

R.  C.  Oregary^  for  the  appellant 
8.  C.  WUUanj  for  the  appellee. 

By  Conrty  Wobdbn,  J.  Action  by  the  appeUant  against  tho 
appellee,  upon  a  bond  given  by  a  guardian  upon  appIicatioQ 
for  the  »ale  of  his  ward's  real  estate.  The  bond  was  given  for 
the  purpose  and  in  the  form  contemplated  in  the  following 
statutory  provision:  ^^Upon  the  appraisement  of  said  real 
estate  being  filed  in  writing,  signed  by  said  appraisers,  the 
court  shall  require  such  guardian  to  execute  bond,  with  suffi- 
cient freehold  sureties,  payable  to  the  state  of  Indiana,  in 
double  the  appraised  value  of  such  real  estate,  with  condition 
for  the  faithful  discharge  of  his  duties,  and  the  fSedthihl  pay- 
jnent  and  accounting  for  of  all  moneys  arising  from  such  sale 
according  to  law":  2  R.  S.  1852,  p.  827. 

There  were  two  paragraphs  in  the  complaint  The  first, 
after  alleging  a  sale  of  the  relator's  real  estate  by  order  of  the 
court,  and  the  receipt  by  the  guardian  of  the  sum  of  seventeen 
hundred  dollars  therefor,  states,  by  way  of  breach,  that  the 
money  thus  received  by  the  guardian  was  produced  by  him  in 
court,  at  the  time  he  made  his  reports  of  the  sales  of  the  property, 
but  that  it  was  withdrawn  by  him  by  order  of  the  court,  and 
has  been  by  him  converted  to  his  own  use.  That  tho  guardian 
has  neglected  and  refused  to  pay  or  account  for  said  moneys 
to  the  proper  court  and  to  the  relator,  who  arrived  at  mtgority 
hi  March,  1859. 

A  demurrer  was  sustained  to  this  paragraph,  and  the  relator 
excepted. 

The  second  paragraph  alleges,  by  way  of  breach,  that  the 
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guardian  sold  certain  real  estate  of  the  relator  for  $250,  but 
falsely  reported  to  the  court  that  he  had  only  received  $150, 
and  fraudulently  converted  to  his  own  use  $100,  and  refuses 
to  account  for  and  pay  the  same  over  according  to  law. 

A  demurrer  to  this  paragraph  was  overruled,  and  the  defend* 
ant  excepted. 

The  appellee  assigns  a  cross-error  upon  the  decision  over- 
ruling his  demurrer  to  the  second  paragraph.  This  we  will 
notice  first,  as  the  objection  made  to  this  paragraph  applies  as 
well  to  the  first  It  is  urged  that  the  bond  in  suit  is  merely 
subsidiary  to  the  original  bond  given  by  the  guardian  for  the 
faithful  performance  of  his  duties,  and  that  no  action  can  be 
maintained  upon  it  until  the  original  bond  is  exhausted.  We 
are  of  a  different  opinion.  The  bond  in  suit  is  an  independent 
undertaking,  and  suit  may  be  brought  upon  it  whenever  it  is 
broken,  without  having  first  resorted  to  the  original  bond  of 
the  guardian.  This  view  is  not  in  conflict  with  the  cases  of 
Salyer  v.  State^  5  Ind.  202,  and  Salyen  v.  Sosa^  15  Id.  130,  as 
the  bonds  in  these  cases  were  given  under  a  statute  which,  as 
was  held,  left  it  discretionary  with  the  court  to  require  an  ad- 
ditional bond  or  dispense  with  it.  Here  we  have  seen,  by  the 
statute  above  set  out,  that  no  such  discretion  is  vested  in  the 
court  In  no  case  can  the  ward's  land  be  ordered  to  be  sold 
without  giving  the  required  bond. 

The  cross-error  is  not  well  assigned. 

We  come  to  the  first  paragraph  of  the  oomplaint,  and  that, 
in  our  opinion,  was  also  good,  and  the  demurrer  should  have 
been  overruled.  It  is  claimed  by  the  appellee  that  when  the 
guardian  brought  the  money  into  court,  upon  making  report 
of  the  sale,  and  received  it  back  by  order  of  the  court,  the 
money  went  into  the  general  fund,  and  the  bond  in  suit  had 
"performed  its  office." 

The  bond  we  have  seen  was  conditioned  '*for  the  fiuthful 
IMtyment  and  accounting  for  all  moneys  arising  from  such  sale, 
according  to  law."  This  condition  requires,  not  only  the  ao- 
<x>unting  for  the  moneys,  but  their  pa)rment  according  to  law. 
Their  payment  according  to  law  signifies  payment  to  the  ward, 
or  other  persons  entitled  to  receive  the  same.  To  be  sure, 
when  the  guardian  reports  the  sale  of  real  estate,  he  is  re- 
<iuired  to  produce  the  proceeds  of  the  sale  and  the  notes,  etCi 
given  to  secure  the  purchase-money:  2  R.  S.  1852,  p.  828,  sec. 
21.  But  this  production  of  the  proceeds  can  be  no  discharge 
i>f  the  obligation  to  pay  the  same  according  to  law.    When 
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produced,  neither  the  judge  of  the  court  nor  the  clerk  thereof 
is  the  proper  custodian  of  the  funds.  The  statute  does  not 
require  the  proceeds  to  be  paid  over  to  the  clerk,  or  any  other 
officer,  but  leaves  them  in  the  proper  custody  of  the  guardian. 

For  the  error  in  sustaining  the  demurrer  to  the  first  para* 
graph  of  the  complaint,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded. 


Bo!in>  OiYEV  BrOuABlxuvoir  SAUioif  Real  Braxi  ov  Ward^  1^  ordBr 
of  the  oonrt^  u  aa  independaat  vndartddxig^  and  caa  only  be  diedhaigad  1^ 
•otnal  payment  of  the  moneyB  ariiiiig  from  the  nles  VForyan^'t  Adm^r  ▼. 
(mpp,  21  Ind.  122;  S.  0.»  anie,  p.  343;  (kOmm  t.  Staie,  47  Ind.  813;  hotb 
citing  the  princ^al  case. 

SuRXTUBi  ON  Ovabdxam'b  ADDmoHAL  BoHD  OH  Salb  or  Bkal  EsiATm 
are  liable  only  for  the  proceeds  of  the  sale,  and  those  on  the  general  bond  are 
only  liable  for  the  other  fnnds:  Him&gmam^.  Jarvi$^  79  IlL  824;  FmCt.  SUOe^ 
80  Ind.  854,  both  oitiog  the  prinoipal  ease;  see  also  Worffcmg'$  Adm'r  ▼. 
C/tpp^  aniet  p.  843.  Money  reoelTed  by  a  guardian  on  a  sale  of  his  wardV 
real  estate  cannot  be  reoovered  in  a  soit  on  his  bond  given  on  his  i^pointmeni 
as  gnardian:  PoUer  t.  Siaie,  23  Ind.  609,  dting  the  prinoipal 
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BrAmaorr  sr  Patob  of  Non  that  It  n  Vaus^  avdbut  Hb  mmm  N# 
DonnB  against  it^  made  to  a  purchaser  of  the  note  after  he  has  beoomo' 
the  owner  of  it^  will  not  operate  tt  an  estoppel  against  tiie  payor;  nor 
^wiU  such  payor  be  estopped  from  setting  np  a  defense  1^  the  fact  that, 
snch  purchaser  repeats  said  statement  to  one  to  whom  he  sttbseqnently 
trsasfers  tiie  note. 


from  the  Henry  common  pleas.    The  opinion  states 
the  case. 

James  Brotim,  for  the  appellant 

WiUiam  F.  Walker^  for  the  appellees. 

By  Court,  Hanna,  J.  Suit  on  a  note.  Answer,  among 
other  things,  that  the  note  was  given  in  pait  consideration  for 
the  purchase  of  a  patent  right,  etc.,  concerning  the  utility  and 
value  of  which  certain  representations  Wore  made,  which  are- 
specifically  set  forth,  and  alleged  to  have  been  false  and 
fraudulent.  Reply  to  that  part  of  the  answer  above  noticed 
that  before  the  purchase  of  the  note  by  the  plaintiffs,  said  de» 
fendant  stated  to  one  Cook,  he  being  at  that  time  the  owner 
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of  the  note,  that  it  was  valid,  and  he  had  no  defense  to  make 
to  the  aamei  etc.,  which  statement  said  Cook  repeated  to  the 
plaintiflb  at  and  before  they  purchased. 

The  complaint  shows  the  note  was  payable  to  one  New- 
biongh,  who  assigned  it  to  Cook,  and  he  to  the  plaintiffs. 

A  demurrer  to  the  reply  was  overruled,  which  presents  the 
only  pdnt  in  the  case.  TTie  ruling  was  erroneous.  The  state- 
ment made  by  Windle  to  Cook,  after  the  latter  had  become 
the  owner  of  the  note,  could  not  have  influenced  him  in  pur- 
chasing the  same,  and  therefore  there  was  nothing  to  rest  an 
estoppel  upon.  As  the  maker  made  no  statement  to  the  plain- 
tiffs calculated  to  influence  them  in  acquiring  title  to  the  note, 
he  is  not  estopped  by  this  statement  to  a  third  person  from 
Mtting  up  a  defense:  «/cme«  v.  Dorr^  19  Ind.  884.  If  Cook  had 
been  in  a  position  to  enforce  the  collection  of  the  note,  because 
of  an  estoppel  based  upon  representations  made  by  the  maker 
before  Cook  became  the  holder  thereof,  we  do  not  decide  l^at 
be  could  not  have  transferred  a  clear  title  to  an  assignee;  but 
that  point  is  not  before  us:  Bee  Bay  v.  MeMwrtryy  20  Id.  808 
laniej  p.  822]. 

The  demurrer  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 


QHJooa  nr  ImnwicBrr  Ivdugdio  AsnpBn  to  Takx  It,  bt  Dsclauvq 
VHAT  Hi  BA8  No  Dmomi  to  it»  Is  wiopped  to  deny  nich  dadaration,  to  the 
pnjadiM  of  tho  Miignee:  Weaver  ▼.  Lpuk,  64  Am.  Deo.  713,  note  716,  where 
other  eaees  are  cited. 

Pastt  Mamuio  I>ioLAaAnDH  HAT  SI  Estopped  to  Dint  itb  TatrrH, 
where  it  hae  been  acted  upon  by  othen:  See  MUehett  ▼.  iSeeci,  70  Am.  Dec 
647,  note  660,  where  other  OMea  are  ooiUeoted;  Jiuaedman  v.  McBUtenny,  23 
lad.  6^  citing  the  principal  caae. 

Bquitabiji  Bbtoppsl  nktsr  TassB  Flags  unlea  party  seeking  to  avail 
bimeelf  of  it  haa  been  aotoally  misled:  JeweU  ▼.  Jiiiler,  61  Am.  Dec  751, 
aote  756,  where  other  cases  are  cited. 

IV  MaKKR  of  NoTM  AcmOWLBDGBS  TO  OnB  InTEKDUfQ  TO  PUBCHASB  b 

that  he  has  no  defense^  he  will  be  estopped  to  set  np  any  defense  when  sae(| 
en  the  note,  which  then  existed  to  his  knowledge;  but  he  may  make  a  defense 
■nbeeyiently  arising  oat  of  the  origiDal  oontnot,  snch  as  a  total  failure  ol 
consideration:  Maury  ▼.  Colemaft,  60  Am.  Dec  478;  see  also  Bay  r.  McMur^ 
Iry,  aaU^  p.  322.  Bnt  a  statement  made  by  the  maker  of  a  note  to  the  in- 
thereof ,  after  ita  pnrohaee,  that  the  note  is  sll  rights  ceanot  eatop  him 
aettuig  vp  a  dslenae  to  the  note:  (kmam  ▼.  iliy*  ^  ^"^  ^^  ^aing 
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JvDOMJDTT  18  Dkbt  09  Rboord  ior  Reootzrt  OF  Which  Acnoif  Ln^ 
whether  the  Jadgment  be  a  foreign  or  a  domestic  one,  althooj^  th# 
plaintiff  may  have,  in  the  court  where  it  was  rendered,  a  remedy  on  th» 
Jadgment  by  exeontion  or  otherwise. 

Appeal  from  the  Warren  common  pleas.  The  opinion  states 
the  case. 

Oregary  and  Harper,  and  Tyler  and  Ritiinej  for  the  appei* 
Uuits. 

/.  P.  UiheTy  for  the  appellees. 

By  Court,  Wobden,  J.  This  was  an  action  by  the  appellees 
against  the  appellants,  upon  a  jadgment  recovered  by  the 
plaintiffs  against  the  defendants,  in  the  circuit  court  of 
the  United  States  for  the  state  of  Indiana.  Judgment  for 
the  plaintiffs. 

The  ground  assumed  for  a  reversal  is,  that  the  court  below 
had  no  jurisdiction,  because  there  was  no  reason  shown  why 
the  plaintiffs  could  not  have  availed  themselves  of  the  benefit 
of  their  judgment,  in  the  court  where  it  was  rendered,  by  issu- 
ing execution  thereon  or  otherwise,  and  henoe,  that  there  was 
no  necessity  for  suing  thereon. 

A  judgment  is  a  debt  of  record,  and  we  have  no  doubt  an 
action  will  lie  to  recover  such  debt,  whether  the  judgment  be 
a  foreign  or  a  domestic  one,  although  the  plaintiff  might  have 
a  remedy  on  the  judgment,  in  the  court  where  it  was  rendered^ 
by  execution  or  otherwise:  Houghton  v.  Raymond^  1  Sand.  682; 
MeChUre  v.  OaUagher,  2  Id.  402;  Church  v.  Cole,  1  HiU,  645^ 
PemUngUm  v.  CKb«on,  16  How.  65;  White  River  Bank  v. 
Dawnere^  29  Vt.  832;  Chandler  v.  Warren^  30  Id.  610;  Ame$  v. 
JTby,  12  Cal.  11;  Canfidd  v.  MiUer,  13  Gray,  274;  Burton  v. 
StmaH,  11  Ind.  238. 

The  judgment  below  is  affirmed,  with  costs,  and  two  per 
cent  damages. 


AciioH  Ldb  oh  Fouoon  Jinwinnnr,  although  It  has  Bmr  ApfsaiiB» 
ntou:  MtrrhaiUM^  fm,  €h,  t.  De  Wtif^  75  Am.  Deo.  877,  nole  0701  whtM 
other  oaeee  are  eited. 

JviWMnrr  n  OoiramAOT  ot  Bioobd:  Uemy  ▼.  Uemy^  71  Am.  Deo.  SM. 

JvTOMXiiT  ov  Onx  Sxatx  MAT  u  SvxD  o«  oi  AiionBai  IWtoyig  t.  Cm»» 
wmtkdlfm.  Co.^  71  Am.  Dec  743,  note  745. 
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Action  oi«  Judgment  mat  bb  Maiktainkd,  although  plaiutiif  might  have 
likitBi  oat  ezecation  thoreon:  See  Kingdand  v.  ForreU^  62  Am.  Dee.  232,  note 
SM^  where  other  autlioritiea  are  cited;  ChM  v.  Hoyden^  63  Ind.  448;  Alar^ 
tkaU  T.  Staoari,  G5  Id.  247;  Palmer  v.  Olover,  73  Id.  S31;  Hcmtford  ▼.  Van 
AfAm,  79  Id.  160,  303;  Campbell  v.  Martin,  87  Id.  579;  8okn  ▼.  Vkgit^  A 
T,  JL  M.  Ca-p  16  Ner.  822;  all  dting  the  principal 
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r^i*  Pmxpktt  Of  WiiB  Whioh  Gomes  to  Her  aitee  Mabbiaoe  doea 
aiii  become,  ipeo  /aetOf  the  property  of  the  hnaband;  it  beoomea  hia  only 
wtM&a  it  baa  been  aotoally  reduced  to  pooaession  by  him,  by  rach  acts  aa 
•fiiioe  aa  intentioii  to  direat  hia  wife'a  right  or  title,  and  make  it  abao- 
latnly  hia  own. 

Wive  Pate  ior  Lm)^  Pctbchaeed  is  Name  or  Thied  Pbeso:!, 
PABn.T  BT  Note  held  by  her  in  her  own  right  at  the  time  of  her  mar- 
liiige  and  never  rednoed  to  poneerion  by  her  hnaband,  and  partly  with 
EMMMj  which  ahe  reoeived  after  marriage  from  the  eatate  of  her  grand* 
frther  withoot  any  kind  of  limitation  to  her  separate  vae,  hot  whioh  nerer 
enine  into  the  poaaeasion  of  her  hnaband,  and  which  he  never  received  or 
cinimad  by  virtae  of  hia  marital  righta,  inch  land,  althoogh  need  and  oo> 
copied  by  the  hnaband  and  hia  family,  cannot  be  anbjeoted  to  the  pay* 
■MBt  of  hia  debts. 

Appbal  fiom  the  Putnam  drcoit  coort    The  opinum  states 


MeDomald  and  PMer^  and  WtUiamion  and  Daggy^  tor  the 
qipellants. 

MeDonaid  and  JZoodbd,  and  John  Hannaj  for  the  appellees. 

By  Courts  Wobdbn,  J.  This  was  an  action  by  the  appellees 
agidnst  the  appellants,  the  object  of  which  was  to  reach  oer- 
tsin  lands  in  the  hands  of  Joseph  Standeford,  and  apply 
the  proceeds  to  the  payment  of  certain  judgments  held  by  the 
plaintiffs  against  John  Standeford,  on  the  ground  that  the 
mooey  of  said  John  had  been  invested  in  the  purchase  of  said 
lands.    Trial,  verdict  and  judgment  for  the  plaintiffs. 

The  following  is  the  case  made  by  the  evidence:  The  plain* 
tifb  an  the  judgment  ereditors  of  John  Standeford,  who  is  in- 
idveiit.  About  the  year  1843,  one  Josiah  Harding  made  a 
oontraci  with  Hannah  Standeford,  wife  of  said  John,  and 
Sarsh,  their  daughter,  who  was  then  about  eighteen  years  of 
tge,  for  the  sale  to  them  of  the  land  in  question,  at  the  price  of 
sue  thousand  dollars,  one  half  of  which  was  paid  down,  and  a 
title-bond  executed  for  the  conveyance  of  the  land  to  said 
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Sarah.  Mrs.  Standeford  and  Sarah  executed  their  promisBory 
note  for  the  residue  of  the  purchase-money,  payable  in  twelve 
months.  The  residue  of  the  purchase-money  being  afterwards 
psidy  the  title-bond  was  surrapdered,  and  by  an  arrangement 
of  the  parties,  a  conveyance  was  executed  to  one  William  L. 
Mahan,  a  son-in-law  of  Mr.  and  Mrs.  Standeford.  Such  further 
conveyances  were  finally  made  as  vested  the  title  in  Joseph 
Standeford,  who  is  a  son  of  Mr.  and  Mrs.  Standeford.  Joseph, 
it  may  be  observed,  is  not  in  a  position  to  hold  the  land  free 
from  the  claims  of  the  plaintiffs,  if  the  money  invested  therein 
be  deemed  to  have  been  the  money  of  John  Standeford,  his 
father.  The  first  payment  on  the  land  was  made  in  part  by 
the  transfer  of  a  promissory  note  to  Harding,  which  Mrs.  Stan- 
deford held  in  her  own  right.  Her  husband  had  nothing  to 
do  with  the  transfer.  Except  the  note  above  mentioned,  Mrs. 
Standeford  paid  for  the  land  with  her  own  money,  which  she 
received  from  the  estate  of  her  grandfather.  This  money  was 
received  by  her  long  after  her  intermarriage  with  Standeford, 
and  never  went  into  his  possession,  nor  did  he  ever  receive  or 
claim  it,  by  virtue  of  his  marital  rights,  or  otherwise.  He 
never  paid  anything  on  the  land,  nor  had  he  anything  to  do 
with  the  contract  of  purchase.  The  money  thus  received  by 
Mrs.  Standeford  and  paid  for  the  land  did  not  come  to  her 
with  any  kind  of  limitation  to  her  separate  use.  Standeford 
and  his  family  have  had  the  use  and  occupation  of  the  land 
since  it  was  thus  purchased. 

The  above  are  believed  to  be  all  the  material  facts  in  the 
case,  as  condensed  fix^m  the  testimony  of  the  witnesses.  It  is 
not  a  case  of  conflict  of  evidence,  and  the  question  arises 
whether,  on  the  foregoing  facts,  the  plaintiffs  were  entitled  to 
recover. 

Was  the  money  thus  invested  in  the  land,  in  legal  contem- 
plation, the  money  of  the  husband  in  such  sense  as  to  enable 
his  creditors  to  pursue  it  ?  The  case  must  be  decided  upon 
the  law  as  it  stood  before  our  recent  statutes  enlarging  the 
rights  of  married  women.  Had  the  money  in  question  been 
in  the  hands  of  Mrs.  Standeford  at  the  time  of  the  marriage, 
the  case  would  have  been  covered  by  what  was  said  in  the 
case  of  3fUler  v.  Blachbumj  14  Ind.  62,  in  overruling  the  peti- 
tion for  rehearing.  On  page  82,  the  following  language  is 
employed:  ^'The  money  invested  in  the  land,  not  being  tlie 
separate  projwrty  of  the  wife,  became,  in  my  opinion,  the 
property  of  the  husband  by  virtue  of  the  marriage.     1 1  wsia 
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not  a  meie  ohoBe  in  Mtion,  which,  in  order  to  make  it  the 
property  of  the  husband,  required  a  reduction  to  his  actual 
pooeesicm.  Money  in  the  hands  of  a  guardian  is  deemed,  ip 
law,  to  be  in  the  possession  of  the  ward,  and  that  possession 
of  the  ward  became  the  possession  of  her  husband  upon  her 
maiiiage."  The  case  goes  upon  the  theory  that  the  money 
was  in  the  possession  of  the  wife  (the  possession  of  her  guar- 
dian being  her  possession)  at  the  time  of  the  marriage.  If 
we  were  right  in  assuming  that  the  possession  of  the  guardian 
was  the  possession  of  the  ward,  the  doctrine  stated  is  sus- 
tained by  the  authorities.  Says  Mr.  Kent,  2  Kent's  Com., 
10th  ed.,  p.  136:  "As  to  personal  property  (k  the  wife,  which 
she  had  in  possession  at  the  time  of  the  marriage,  in  her  own 
light,  and  not  en  autre  droits  such  as  money,  goods,  and  chat- 
tels, and  movables,  they  vest  immediately  and  absolutely  in 
the  husband,  and  he  can  dispose  of  them  as  he  pleases,  and 
on  his  death  they  go  to  his  representatives,  as  being  entirely 
hiB  property." 

But  the  case  before  us  is  an  entirely  different  (me.  Here 
the  daim  due  to  Mrs.  Standeford,  before  it  was  paid  to  her, 
was,  at  most,  but  a  chose  in  action;  and  the  husband  was  not 
the  owner  until  he  had  reduced  it  to  his  possession,  which  he 
never  did.  "  Marriage  is  only  a  qualified  gift  to  the  husband 
of  his  wife's  choses  in  action,  via.,  that  he  reduce  them  into 
possession  during  its  continuance,"  etc.:  1  Bright's  Husband  * 
and  Wife,  86;  1  Kent's  Com.  122.  Says  Mr.  Bright,  page  48: 
^A  mere  intention  to  reduce  the  wife's  choses  in  action  into  pos- 
ssflrion  will  be  insufficient.  The  acts  to  effect  that  purpose 
must  be  such  as  to  change  the  property  in  them,  or  in  other 
words,  must  be  something  to  divest  the  wife's  right,  and  to 
make  that  of  the  husband  absolute."  Indeed,  the  husband 
Biay  take  possession  of  his  wife's  choses  in  action  without 
making  them  his  own.  ^^  If  he  take  possession  in  the  char- 
acter of  trustee,  and  not  of  husband,  it  is  not  such  apossession 
as  will  bar  the  right  of  the  wife,  if  she  survive  him.  The 
ptofotj  must  come  under  the  actual  control  and  possession 
of  the  husband,  qtuui  husband,  or  the  wife  will  take  as  sur- 
vivor, instead  of  the  personal  representatives  of  the  husband": 
2  Kent's  Com.  127. 

In  Hill  on  Trustees,  8d  Am.  ed.,  p.  621,  note,  it  is  said: 
^What  will  constitute  actual  reduction  to  possession  is  not 
soBcq^Ue  of  exact  definition,  but  depends  on  intention. 

▲M.  Dml  Vol.  ULXXIU* 
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There  must  be  some  distinot  act  evinoing  a  determination  to 
take  as  hoBband.'' 

These  are  elementary  principles,  and  applied  to  the  case 
before  us  show  that  the  money  invested  in  the  land  by  the 
wife  was  not  the  money  of  the  husband.  He  not  only  never 
had  the  possession  of  the  money,  but  he  did  no  act  whatever 
evincing  an  intention  to  claim  it  or  make  it  his  by  virtue  of 
his  marital  rights.  On  the  contrary,  he  left  it  in  tiie  posses- 
sion and  entirely  under  the  control  and  dominion  of  his  wife, 
and  suffered  her  to  invest  it  as  above  stated,  thereby  showing 
that  he  did  not  intend  to  claim  it  or  make  it  his  own.  Indeed, 
there  is  no  ground  to  claimthatthemoney  was  that  of  the  hus- 
band, unless  it  be  upon  the  ground  that  the  receipt  of  the 
money  by  the  wife  during  the  coverture  made  it  ipso  facto  the 
money  of  the  husband.  But  there  is  this  difference  between 
things  in  action  and  in  possession.  It  is  undoubtedly  true,  as 
was  held  in  the  case  of  MiUer  v.  Blackbumj  14  Ind.  62,  that 
money  or  other  personalty  in  the  possession  of  the  wife,  in  her 
own  right,  at  the  time  of  the  marriage,  vests  absolutely  in  the 
husband,  without  any  further  act  on  his  part  to  make  it  such. 
But  where  there  is  a  chose  in  action  due  to  the  wife  at  the 
time  of  the  marriage,  or  accruing  to  her  during  the  coverture, 
he,  in  order  to  make  it  his,  must  do  some  act  evincing  an 
intention  to  make  it  his  own;  in  the  language  of  the  books, 
his  acts  must  be  such  as  to  change  the  property  and  divest  his 
wife's  right 

But  this  doctrine  does  not  rest  upon  the  elementary  books 
alone;  the  abjudicated  cases  fully  sustain  the  proposition  that, 
in  the  case  before  us,  there  was  no  such  reduction  of  the  money 
to  the  possession  of  the  husband  as  to  make  it  his.  Some  of 
these  cases  will  be  adverted  ta 

The  case  of  Totten  v.  MeManuBj  6  Ind.  407,  was  a  bill  ffled 
by  a  creditor  of  McManus  to  reach  certain  lands  purchased 
by  his  wife  after  coverture,  with  means  which  she  had  before 
marriage,  but  which  she  reduced  to  cash  after  marriage.  It 
was  claimed  that  the  money  the  moment  it  came  into  the 
hands  of  the  wife  became  the  property  of  the  husband.  It 
was  held  otherwise  by  the  court 

This  case  is  less  satisfactory  than  it  would  have  been  had 
it  appeared  clearly  whether  the  property  which  the  wife  thus 
turned  into  cash  was  limited  to  her  separate  use.  The  case 
goes  on  the  theory  that  the  property  was  the  wife's  separate 
property,  and  is  therefore  perhaps  not  strictly  in  point  here* 
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But  in  JfObr  v.  EtaeUumj  14  Ind.  62,  it  was  said  bj  Perkins, 
X,  in  speaking  of  the  case  of  Totten  v*  MeManut^  6  Id.  407: 
^There  the  husband  did  not  reduce  the  property  of  the  wift  to 
posseasioii.  He  permitted  her  to  retain  and  vest  it  in  real 
estate  in  her  own  name.  When  that  was  done,  it  was  placed 
beyond  his  reach,  without  the  aid  of  a  court  of  chancery.  It 
remained  the  wife's  property  unreduced." 

In  the  case  of  Oochenaur^s  EstaU^  23  Pa.  St  460,  the  courti 
after  quoting  the  passage  from  Kent,  to  the  effect  that  the 
property  must  come  under  the  control  and  possession  of  the 
husband,  as  husband,  proceeds  as  follows:  ^*  This  distinction 
has  been  fully  adopted  in  Pennsylyania,  and  a  series  of  well- 
oonridered  cases,  canying  out  the  principle  to  its  logical 
resolti  has  established  that  reduction  into  possession,  so  as  to 
woik  a  change  of  ownership,  is  a  question  of  intention,  to  be 
inquired  of  upon  all  the  chroumstancee.  Conversion  is  not 
redootion  into  possession,  but  only  evidence  of  it,  and  there* 
flBre  conversion  may  be  explained  by  other  evidence,  negativing 
the  intention  to  reduce  to  possession  in  such  a  manner  as 
to  transfer  the  title.  According  to  these  cases,  marriage  is 
treated  as  only  a  conditional  |^ft  of  his  wife's  choses  in  action; 
or,  to  speak  more  accurately ,  a  gift  to  the  husband  of  her  power 
to  dispose  of  them  to  himself  or  any  one  else,  by  force  of  the 
dominion  to  which  he  has  succeeded,  as  the  representative  of 
her  person;  and  because  the  gift  is  conditional,  he  has  a  right 
to  rqect  it  by  refusing  to  perform  the  condition.  The  law 
does  not  cast  it  upon  him  beyond  his  power  of  resistance;  for 
every  gift  requires  the  assent  of  the  donee,  and  hence  clear 
proof  that  the  husband  received  the  wife's  money  as  a  loon, 
cr  a  disclaimer  of  intenti<m  to  make  it  his  own  property, 
proved  by  his  admissions,  will  preserve  her  right  of  survivor- 
ship.'' 

The  case  of  Tinben  v.  Katg^  6  Watts  &  8.  290,  was  much 
like  the  present  in  many  of  its  features.  There,  a  married 
woman  had  a  sum  of  money  due  to  her  on  a  bond.  The 
money  was  paid  to  her  by  the  obligor,  and  upon  payment,  she 
and  her  husband  executed  a  receipt  to  the  obligor  for  the  pay- 
ment. She  afterwards  invested  the  money  in  land  in  the  name 
of  her  daughter.  It  was  held,  Gibson,  G.  J.,  delivering  the 
opinion  of  the  court,  that  the  transaction  was  not  only  not 
frandulent,  but  that  the  money  was  not  the  money  of  the  hue* 
band,  it  not  having  been  reduced  to  his  possession,  and  that 
the  eieditors  of  the  husband  could  not  pursue  it  into  the  land. 
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Thifl  Ib  a  TOijipell  ooosidered  case,  in  which  the  law  is  eleaily 
stated,  and  is  strictly  in  point  with  the  one  befiore  os. 

We  haTe  only  to  observCi  ftirthery  that  tiieie  is  no  gronnd 
whatever  on  which  to  claim  that  the  note  transferred  by  Mia. 
Standefbrd  in  part  payment  of  tiie  land  had  been  made  fbe 
property  of  her  hnsband  by  an  act  of  his  whatever. 

We  are  of  opinion  that  on  the  ease  made  by  the  evidenooi 
the  plaintifEb  were  not  entttied  to  recover,  and  henoe  thai  a 
motion  te  a  new  trial,  which  was  madoi  dMmld  have  prevailed. 

The  jndgment  below  is  levaised,  with  costs,  and  the  cause 
Tffmanflftfl  ■ 


BoBBAn/k  Bsw^  evsa  Wivste  Vamnusawt  8es  Ml  v.  JMt  ^  AnVv 
79  Abl  Dm,  71^  asto  78.  MoMyiatbs  hndiflf  tiiswttisltbstiiiwarthi 
aMyniife  MBiM  Into  tinpoweMion  d  the  InuilMiid,  and  It  dsM  aol^likt  m 
chsM  ia  fftfii.  nondTO  a  isdnotiQa  to  mrtntil  posNHion  la  ovdv  to 
itUsprapvlgrs  WaUbmr. SmOm, CS  lnH74  dtif  thsprisa^ 
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m  tnnAMAt  Mr.] 

BsBSAn  II  IdJJBM  loa  Toan  ov  Wm 

b  Afioom  AOAnnr  Hobbaitd  avd  Wm  loa  Lixcss^  Hoar  nr  BDanvo 
l&u^ovidoBMkodmiMrUotodioirliisleAflrltiiiwboto^  jool 
ffooodiag  tiw  bnrning,  aha  tiuootonod  liisl  **dio  woold  bom  it;  flMl 
■bowooldpatAtonhtoit;  tfaot  iftihoald  noiolMidl  Baoblonseri  tfaot 
tiio  old  nMo-tnp  oboold  be  boniod  vp."  Sboli  ofidooM  doM  not  oomo 
wiUdn  tiio  rale  tliot  ozolndM  the  odmiorinno  of  the  wife  oguiiol  the  hno- 
bind.  flooli  tliiMto  on  aot  omnIj  odmioiionoi  bat  iMto  hovii^  a  tM> 
to  obow  tliot  ibo  boned  tbo  aill»  or  ooDOod  it  to  bo  boiaod. 


Afhal  from  the  Boone  dxeait  court .    The  opinion  stsiss 

/okn  PiBUUf  for  the  appellant 
IMmghmiif  amd  HamSUonf  far  the  appellee. 

B7  Oonrt,  WoBDmr,  J.    This  was  an  action  hj  Bell  agaiasi 
flMbiick  Bennett,  and  Ifississippi  Bennett,  his  wiib,  and  an* 
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oiher,  to  reoover  damages  for  an  alleged  trespass  of  the  dd- 
fendants  in  setting  fire  to  and  burning  up  a  certain  saw-miU, 
machinery,  lumber,  etc.,  of  the  plaintiff.  Amswer  in  deniaL 
Verdict  and  judgment  for  the  defendants. 

On  the  trial,  tne  plaintiff  having  proven  his  ownership  of 
the  property,  and  that  it  was  destroyed  by  fire  on  the  night 
of  the  lOih  <^  July,  1863,  then  offered  to  prove  by  a  competent 
witness  that  said  Mississippi  had  repeatedly  been  heard  to 
•ay  at  different  times  and  places,  within  thirty  days  prior  to 
tho  burning  of  the  mill,  and  coming  down  to  a  few  days  be- 
fiire  that  event,  ''that  she  would  bum  it;  that  she  would  put 
m  torch  to  it;  that  it  should  not  stand  much  longer;  that  the 
old  rattle-trap  should  be  burned  up." 

The  defendants  objected  to  this  testimony,  and  it  was  re- 
jected; the  plaintiff  excepting. 

This  testimony,  it  seems  to  us,  was  relevant  and  competent 
to  go  to  the  jury,  as  having  a  tendency  to  show  that  said  JViis- 
fliasippi  set  fixe  to  the  mill,  or  caused  or  procured  it  to  be  done. 
The  weight  that  should  be  attached  to  the  threats  thus  made 
iroald,  of  course,  be  for  the  detennination  of  the  jury,  under 
an  the  eiroumstanoes  of  the  case.  If  the  said  Mississippi  were 
m/nne  sob,  and  were  she  alone  sued  for  burning  the  mill,  there 
can  be  no  doubt  that  the  evidence  offered  would  be  competent 
againsk  her.  How  is  the  case  altered  by  the  fact  that  she  is 
married,  and  that  she  and  her  husband  are  sued  for  the  tort 
wUch  the  evidence  offered  had  a  tendency  to  fosten  upon  her? 
^The  husband  is  liable  for  the  torts  and  firauds  of  the  wife 
committed  during  coverture.  If  committed  in  his  company, 
or  by  his  order,  he  alone  is  liable.  If  not,  they  are  jointly 
BaUe,  and  the  wife  must  be  jdned  in  the  suit  with  the  hus- 
band'' :  2  Eenf  s  Com.,  10th  ed.,  143. 

The  evidence  was  rejected  <m  the  ground,  aiqparenfly,  that 
the  admisaionB  or  declarations  of  the  wife  could  not  be  given 
in  evidence  against  the  husband.  We  do  not  regard  the  evi- 
dence offered  as  coming  within  the  rule  that  excludes  the  ad< 
nriiiiiions  of  the  wife  against  the  husband.  The  threats  offered 
to  be  proven  had  not  the  character  of  admissions,  or  as  they 
are  sometimes  loosely  styled,  declarations,  merely.  They 
were  &cts;  and  such  facts,  it  may  be  observed,  as  had  a  ten- 
deney  to  diow  that  the  wife  burned  the  mill,  or  caused  it  to 
be  bmned,  and  if  she  did,  then  her  husband  is  liable  for  the 
mL  H  may  be  admitted,  for  the  purposes  of  this  case,  that 
if  liie  liife,  after  the  mill  was  burned,  admitted  that  she  burned 
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it,  the  evidence  could  not  be  teceived  against  the  hoBband. 
This  would  be  an  admission.  But  i^  befisre  the  mill  was 
bomedy  she  threatened  to  bum  it,  that  was  a  fitct  which  was 
just  as  competent  to  be  shown  against  the  husband  as  any 
other  £Ekct  haying  a  tendency  to  show  that  the  wile  committed 
the  tort  A  late  writer,  in  speaking  of  the  rule  that  excludes 
the  declarations  of  husband  or  wife,  says:  ^  The  rule  does  not 
extend  to  declarations  of  the  parties  which  are  in  the  nature 
of  facts,  for  in  such  cases  the  presumptions  which  are  made 
are  not  founded  on  the  credit  of  the  party,  but  of  the  fiusf: 
Ckurd  <m  Rights  of  Married  Women,  sea  1036. 

The  evidence  offered,  we  think,  was  competent  against  the 
husband  and  wife;  henoe  the  judgment  must  be  reversed. 

The  judgment  below  Is  leversedi  with  costs,  and  the  oaose 
remanded  for  a  new  trial 


LiABnjTTOvHuniamBoaWMViTan:  See  Ammonf  v.  Awm.  7S 
l>M.66^iioto71^  iriMnollMr  CMManooUMted.  Tlw  lioibaiid  Is  liable  lor 
the  torti  and  teoda  of  his  wife  oommittod  dniing  tbe  oofwtan:  Okomr* 
Pbrto*,  66  Lid.  198^  dtiss  tiM  prlno^  OMM.  Whaa  tbe  tort  is  mBmitM 
by  tbe  wif e^  not  in  oompeny  with  or  by  tiio  ordor  of  tbe  hnoband,  they  are 
kiatlv liable,  and  dionld  be  loinedia  tiieaiiitt  AbdhnBv.  Tiwniii  TfT  U. 
S08L  alio  fltthw  tiie  wrfnoiwal  aaaaw. 


Drakb  t;.  Markt.h, 

rSL  XasiAVAv  411;] 

ov  DsrosiTy  Patabu  or  OuBJuuioif  n  FlKWiHOiBr  Heii^ 
BOffatiable  brindDnemflnt nndar  ^m*  Tti^i«.wa.  itetiiitfl*  mm!  nenil 
is  not  adiniMriMii  to  prore  that  persons  whose  names  appeer  on  the  baek 
of  it  intended,  by  their  indoroemsnti^  to  assume  say  ottisr  relations  to 
tile  prasr  than  thoeo  of  indorssfs* 

Appbal  fipom  the  Marion  circuit  court  The  opinion  states 
the  case. 

8.  Major  and  0.  B.  Torbettj  for  the  appellant. 

/.  E.  McDonald  and  A.  L.  Roachey  for  the  appeUee. 

By  Courts  Hasna,  J.  Markle  held  and  sued  Drake  upon 
an  instrument  in  writing,  as  follows: — 

Fabmxbs'  and  MscHAincs'  Bank» 
^  No.  7.  Indianapolis,  April  26, 1856. 

""  Jacob  Markle  has  deposited  in  this  bank  $7,584,  pay- 
able to  the  order  of  himself^  in  currency,  on  return  of  this 
certificate.  A.  May,  President'* 

Indorsed  on  the  back  of  it:  ^^  J.  P.  Drake,  A.  May." 
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The  court  permitted  parol  evidenoe  of  the  purpose  and  in- 
tent of  Drake  in  placing  his  name  npon  said  paper.  The  only 
point  made  here  is  npon  said  mling  of  the  court 

It  has  been  held  by  this  court  far  a  number  of  years,  what- 
ever may  be  the  decisions  in  other  states,  that  where  a  blank 
indorsement  is  made  on  that  kind  of  paper,  and  under  cir- 
eomstanoes  wherein  the  relati<m  of  the  person  so  placing  his 
name  to  the  maker,  and  his  liability  to  the  holder  of  said 
paper,  are  not  fixed  by  known  rules  of  law,  arising  out  of  and 
applying  to  said  act,  parol  evidence  may  be  given  to  fix  his 
liability;  that  is,  the  capacity  in  which  he  was  to  be  held  lia- 
ble.    Does  this  paper  come  within  that  rule?  - 

This  instrument,  it  appears  to  us,  contains  the  requisites  of . 

•  promissory  note,  as  stated  by  the  supreme  court  of  the 
United  States,  in  Miller  v.  Austin,  18  How.  218,  to  wit,  ''that 

•  promise  to  deliver  or  to  be  accountable  for  so  much  money 
is  •  good  bill  or  note."  No  precise  form  of  words  is  essential 
to  the  validity  of  a  promissory  note:  Byles  on  Bills,  6.  But 
it  must  be  an  absolute  promise  in  writing,  signed,  but  not 
sealed,  to  pay  a  specified  sum  at  a  time  therein  limited,  or  on 
demand,  or  at  sight,  to  a  person  therein  named,  or  to  his  order, 
or  to  the  bearer:  Id.  4.  It  has  been  held  that  a  certificate  of 
deposit  faUs  within  the  definition  of  a  promissory  note:  MiUer 
V.  Augtin,  18  How.  218;  Carey  v.  MeDougaldj  7  Ghi.  84;  Lowe  v. 
Murphy,  9  Id.  888. 

Having  thus  arrived  at  the  conclusion  that  the  paper  was 
the  promissory  note  of  the  bank,  it  is  material  to  inquire 
whether  it  was  negotiable  or  not,  as  both  classes  of  paper  are 
not  subject  to  the  same  rule:  Snyder  v.  Oatmain,  16  Ind.  266; 
Bawer$  v.  Headen,  4  Id.  818;  Burnham  v.  OaUentine,  11  Id. 
296;  Fore  v.  JJtmt,  18  Id.  661  [74  Am.  Dec.  268];  OeeU  v. 
Mix,  6  Id.  478;  8iU  v.  Leslie,  16  Id.  286.  The  rule  as  to 
negotiable  paper  is,  that  persons  who  may  thus  indorse  are 
presumed  to  have  bound  themselves  as  indorsers:  See  cases 
in  16  Indiana,  and  18  Id.,  before  cited.  But  in  this  state  it  has 
been  repeatedly  held  that  such  presumption  may  be  overcome 
fay  parol  evidence,  that  thqr  signed  with  the  intention  of  be- 
coming bound  as  makers:  WeU$  v.  Jaeheon,  6  Blackf.  40; 
EaHy  v.  Foeter,  7  Id.  86;  Harris  v.  Pierce,  6  Ind.  162,  and 
cases  already  cited.  In  some  of  these  cases,  it  is  intimated 
ihat  met  evidenoe  is  admissible  to  show  that  the  person  so 
indorsing  did  it  as  a  guarantor,  and  should  be  held  liable  as 
such:  Harris  v.  Pierce,  Id.  162. 
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It  is  as  to  the  oorroctneeB  of  this  latter  proposition  that  our 
attention  is  specially  directed  by  counsel;  that  is  as  to  the 
admissibility  of  such  testimony  touching  the  liability  of  such 
an  indorser  as  a  guarantor,  in  view  of  the  statute  of  frauds,  in 
regard  to  answering  for  the  debt  <^  another,  etc. 

By  our  statute  (1  Gavin  and  Herd,  447),  ^^all  promissory 
notes,  signed  by  any  person  who  promises  to  pay  money,  or 
who  acknowledges  money  to  be  due,  shall  be  negotiable  by 
indorsement  thereon."  If  we  are  correct,  that  the  writing 
sued  on  is  a  note,  it  is  negotiable  under  this  statute,  and 
prima  f(ieiej  Drake  and  May  placed  their  names  upon  it  as 
indorsers,  and  without  explanation,  could  only  be  liable  as 
indorsers. 

The  payee  brings  this  suit  He  does  not  attempt  to  charge 
them  as  indorsers,  if  he  could  so  charge  them,  of  which  we 
express  no  q[>inion,  but  avers  that  they  signed  or  indoned 
in  the  capacity  of  guarantors,  etc.;  and  as  such,  he  seeks  to 
charge  them  by  parol  evidence.    Could  he  do  so  legally? 

A  guaranty  is  a  promise  made  upon  a  good  consideratioii,  to 
answer  for  the  payment  of  some  debt,  or  the  performance  of 
some  duty,  in  case  of  the  failure  of  another  person,  who  is» 
in  the  first  instance,  liable  to  such  payment  or  performance: 
1  Bouvier's  Law  Diet;  Smith  on  Mercantile  Law,  p.  447,  un* 
der  the  head  of  guaranties,  employs  the  same  language  in 
the  definition  thereof,  except  that  he  says  nothing  therein  ae 
to  the  consideration.  The  statute  of  frauds  provides  that 
'*  no  action  shall  be  brought  ....  to  charge  any  person,  upon 
any  special  {nromise,  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  ....  unless  the  promise,  contract,  or 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  person  to  be  charged  therewith,"  etc. :  1  (3avin  and  Hord, 
848. 

This  suit  is  brought,  we  suppose,  upon  the  assumption  that, 
under  this  statute,  the  writing,  etc.,  therein  mentioned  is  only 
necessary  to  evidence  the  contract,  not  to  constitute  it;  or  upon 
the  assumption  that  the  &cts  do  not  bring  the  agreement  within 
the  statute.  As  to  the  latter  part  of  the  proposition,  the  great 
weight  of  authority  is  to  the  efiTect  that  a  guaranty  is  within 
the  statute,  where  it  is  not  founded  upon  some  new  ccmsidera- 
tion:  Smith's  Mercantile  Law,  447,  66,  and  authoritieB;  Boa* 
Tier's  Law  Diet 

This  court  has  repeatedly  held  that  the  statute  applies  to 
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the  mles  of  evidence,  and  not  of  pleading:  MUk  ▼.  Kuyiendall^ 
2Blackf.47;  CoquUlardY.Suydamy  8  Id.  2i;  Bailey  y.  Rieketts^ 
4  Ind.  488;  MiOery.  UpUmy  6  Id.  53;  see  also  1  Ghitty's  Plead- 
ingy  801-304.  Whether  the  present  statute,  namely,  that "  when 
any  pleading  is  founded  on  a  written  instrument,  the  original, 
or  a  copy  thereof,  must  be  filed  with  the  pleading,"  2  Gavin 
and  Hord's  Ind.  Stats.  104,  should  be  construed  to  affect  these 
decisions,  we  need  not  inquire. 

Plainly,  then,  this  was,  as  averred,  an  undertaking  by  Drake 
to  pay  to  Markle,  or  order,  the  amount  of  money  by  him  de- 
posited, if  the  person,  that  is,  the  bank  with  whom  the  deposit 
was  made,  did  not  pay.  It  was,  as  averred,  a  collateral  tm- 
dertaking.  Clearly,  it  was  an  agreement  to  answer  for  the 
debt  of  another.  Whatever  subtlety  may  have  been  thrown 
into  the  reasoning  in  opinions  that  have  been  pronounced,  it 
aiq^eara  to  us  the  plain  intention  of  this  statute  is  to  require 
that  the  evidence  to  establish  such  an  agreement  shall  be  in 
writing.  Here  is  merely  Drake's  name  on  the  back  of  a  note. 
The  legal  presumption  is  that  he  signed  as  an  indorser.  As 
ouch,  he  would  be  entitled  to  certain  fixed  and  settled  rights. 
The  contract  which  the  law  would  fix  upon  him,  in  the  ab- 
sence of  any  ex^anation  of  the  act  of  placing  his  nama  in 
that  podtiou,  is  sought  to  be  changed,  or  rather  set  aside,  and 
another  and  different  contract  put  in  its  place.  Very  well; 
but  to  establish  this  latter  character  of  undertaking,  certain 
evidence  is  required  by  a  positive  statute.  That  form  of  testi- 
mcmy  is  not  resorted  to  or  produced.  In  view  of  this  statute, 
we  cannot  see  how  a  collateral  contract  to  answer  for  the  debt 
of  another  can  be  shown,  by  parol,  to  have  been  entered  into 
or  intended  by  the  mere  writing  his  name,  by  Drake,  on  the 
back  of  the  note  of  such  other  person.  It  is  really  making  a 
contract  between  the  parties,  which,  in  the  absence  of  such  evi- 
dence, the  law  would  not  intend  from  the  act  performed.  It 
may  be  said  that  the  contract  was  made  previous  to  and  dis- 
tinct from  the  act  of  indorsing  the  name  of  the  promisor  on  the 
note.  That  is  probable;  but  what  was  that  contract?  The  plain- 
tiff says  he  will  show  by  the  oral  testimony  of  these  witnesses. 
Perhaps  no  general  principle  would  be.  violated  in  doing  so,  in 
the  absence  of  positive  law.  But  we  are  met  by  the  positive 
statute  which  forbids  the  establishment  of  the  fact  by  oral 
testimony.  This  may  operate  oppressively  in  individual 
cases,  but  the  law  is  thought  to  be  necessary  to  guard  against 
frauds  and  perjuries. 
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Th6  judgment  is  leveraedy  with  costs.    Cause  remanded  for 
(brther  triaL 


CtaxmiuxiovDiMMD;  wbuhss  NaoaxxABLa:  SmLtmdamSa&liigB^md 
Soddif  ▼.  Hageniowm  8.  B,,  78  Am.  Dao.  890^  note  SM^  wliere  oHmt  omm  an 
ooUeotod;  J7mmt.  jynjiweM,  Id.  812.  Aoertifioateof  depoiit k i^gpodfld  m 
a  promiMory  notot  Orpgff  ▼.  CTsito  Cb.  N.  B.,  87  Ind.  880^  dting  tiM  priaei- 

Wkdli  Pabtt  Placbb  Hn  Kamb  ov  Back  or  Kon  orMting  a  Uafaility 
in  faror  of  the  payee^  the  premmptioii  Is  that  he  intoidi  to  aamne  the  lia- 
bili^  of  an  indofaer,  and  nothing  more:  Dale  ▼.  MofflU,  22  Ind.  114;  BehtfU 
T.  JfQifei%  48  Id.  M8;  Hankman  t.  ilmufrongrt  i3  Id.  180;  HcHtm  ▼.  Jfi^ 
C%riiiliA48Id.415;5^«iMMiT.  ilfaDan(l0r,48Id.246;  PM^pe  t.  090^  61  U. 
847;  JTi^imtv t.  JArttt;  U.  429;  JMfa^T.  FonSidU^  74  Id.  888;  Skudkx. 
Beach.  U.  674;  Fletekar  r.  Findk.  1  Wila.  (Ind.)41Q,  aU  oiting  the  prinoipal 


Thb  TMoarAL  oass  n  grid  In  JKc&  ▼.  Siartaek,  51  Ind.  90^  to  tiie  poial 
that  where  a  bOl  or  note  ie  payaUe  othenHae  than  to  bearart  there  bei^g  ns 
blank  left  for  tiie  name  of  the  payee^  it  nmat  oontain  the  name  of  tiie  pagrtik 


Goquillabd's  Administrator  v.  Bbarss. 

BAvnra  OLAm  lOAnrar  QarEajnaan  mat  Appbab  bdou  Lbsb- 
LAXITB  OoMMiras  or  aaMmbly,  either  in  perMn  or  bgr  attom^t  and 
opnly  and  lurly  preeent  the  facta  and  azgomenti  npon  wfaidi  he  reUee; 
bat  he  oannot  preeent  eaoh  facta  and  aignmenti  eeoretlj,  or  reeort  to 
"log-rollingf"  or  deceit^  or  nndne  means,  nor  to  promiaee  of  pereonal 
adTantage  or  benefit  to  memben^  nor  to  other  oocniptmg  i*»fl«^»ytt. 
Onmior  to  Fbosbootb  Claim  AOAnrar  OoYBBinfBiiT  bbiobb  Lbodlartb 
BoDT  n  CEAMPSBiiaiTS  andToid  as  against  paUiopolioy,  where  the  par^ 
undertaking  to  proeeoate  the  daim  agrees  to  pay  aQ  ezpensea^  and  to 
reoeiye  as  oompensation  a  certain  portion  of  the  amonnt  reoorered,  even 
thooj^  it  does  not  appeer  that  any  nndne  means  were  to  be  need. 

Afpxal  from  the  Miami  circuit  court    The  opinion  states 
the 


D.  P.  Baldwin^  tat  the  appellant 

Thomas  A.  Hendrieha  and  Oscar  B,  Hard^  for  the  appelli 

By  Court,  Hanna,  J.    Action  by  the  appellant  against  the 
appellees,  based  upon  the  following  letter: — 

Peru,  September  29,  1849. 

Mr.  a.  Coquillabd:  Sir^ — Your  letter  of  the  ISth  instant 

was  received  several  days  since,  in  which  you  propose  making 

a  trial  to  collect  the  claims  against  the  Pottawotamie  Indians 

allowed  by  General  Mitchell.    I  consulted  my  brother,  Ephraun 
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BeafBfl,  and  we  conoladed  to  oflBar  yoa  twenty-fiye  per  cent  for 
MUecting  OD  whatever  amount  you  may  get  the  government  to 
•aeome,  or  any  arrangement  that  can  be  made  bo  as  to  secure 
to  ns  the  remaining  three  foortbs. 

If  yon  can  collect  or  secure  to  ns  our  daims  as  above,  yon 
may  do  so,  and  this  will  anthoriie  yoa  to  act  in  the  matter  for 
na,  and  in  our  names,  the  same  as  we  could  were  we  there  oar- 
aelves.  If  yoa  can  sacceed,  twenty-five  per  cent  will  pay  yoa 
well,  and  it  will  not  leave  much  fixr  as.  If  yoa  don't  sacceed, 
we  are  not  to  be  at  any  expense. 

If  a  power  of  attorney  is  necessary,  we  are  willing  to  give 
yoa  one,  bat  are  not  willing  to  pay  much  oat  upon  oncertaintj. 

If  yoa  condade  to  attend  to  oar  claims,  please  write  oa, 
and  let  as  know.  Very  respectftdly , 

D.  B.  Bbabss, 
TCpwi^ATif  Bbabss. 

Per  D.  B.  Bsabsb. 
A«  OoQDiLLABn,  Soolli  Bend. 

The  complaint  avers  that,  at  the  date  of  the  letter,  the 
appelleee,  having  certain  claims  against  the  United  Btetes 
goivemment,  growing  oat  of  certain  transactions  with  the 
Pottawotamie  Indians,  amoonting  to  the  sum  of  $998.12, 
which  had  been  allowed  by  General  Mitchell,  Indian  agent, 
and  reported  to  the  Indian  department  as  jost  and  valid,  made 
the  agreement  set  oat^  whereby  the  appellees  agieed  tiiat,  if 
the  decedent  would  coUeet  and  secure  said  money,  they  would 
pay  him  the  sum  of  twenty-five  cento  on  the  dollar  on  the 
account  so  collected  and  secured;  that  the  decedent  accepted 
the  offer,  and  proceeded  at  his  own  expense  to  Washington 
dty,  and  employed  agents  and  attorneys  to  assist  him  in 
preparing  and  laying  before  the  proper  officers  and  committees 
the  evidence  of  the  '"plaintiff's"  identity,  and  the  validity  of 
said  claims,  and  laid  out  large  sums  of  money  in  relation 
thereto;  and  by  his  care  and  diligence  in  the  premises  secured 
from  the  government  and  caused  said  sum  to  be  paid  to  the 
appellees;  that  said  service  was  performed  about  the  first  day 
of  October,  1860,  by  securing  the  passage  by  Congress  of  an 
act  of  appropriation  for  that  purpose,  and  afterwards,  to  wit, 
on  the  first  day  of  December,  1860,  by  the  receipt  by  the  ap- 
pellees of  the  sum  so  appropriated  by  the  said  act;  that  on  the 
eleventh  day  of  November,  1860,  the  decedent  made  a  spedal 
demand  upon  the  appellees  tat  said  commission,  which  they 
fefased  to  pay;  that  to  delay  the  said  decedent  in  the  colleo- 


364  C(x^illabd'b  Adm'b  v.  Bkabbs.         [ladianAr 

Hon  of  said  percentage,  the  said  defendants,  afker  the  appro» 
priatron  by  Congress,  re&ised  to  recognize  their  oontract,  and 
drew  the  money  and  iq[ypropriated  it  to  their  own  use;  that 
they  drew  the  same  with  the  intent  to  unreasonably  delay  the 
paymentof  the  same,  wherefore  the  appellant  asked  that  the 
appellees  might  be  charged  with  interest  from  the  day  of  de> 
mand,  to  wit,  November  11,  I860. 

The  appellant  further  avers  that  during  said  transactions^ 
said  decedent  was  not  an  attorney  or  solicitor,  nor  did  he  hold 
any  office  under  the  United  States  government,  nor  were  hia 
sorvioes  performed  before  any  court  of  law  or  equity,  either 
state  or  foderol;  that  he  acted  as  a  private  citisen,  and  in  no 
other  capacity  than  as  said  Bearss's  agent. 

To  this  complaint  a  demurrer  was  filed  and  sm^tained,  which 
presents  the  only  question  in  the  record. 

In  the  prosecution  of  claims  against  the  government,  before 
a  legislative  body,  there  are  certain  things  that  can  be  legiti- 
mately and  properly  performed  in  aid  tfaereol^  and  certain 
otiber  things  that  cannot.  As  in  a  court  of  justice,  so  in  a 
legislative  committee  or  assembly,  we  suppose,  a  person  may, 
if  permitted,  appear  by  himself  or  attamey,  toq[)enly  and  fairly 
present  the  fSacts  and  aiguments  upon  which  he  rdies:  Mar* 
ahall  V.  Baltimore  and  Ohio  B.  K  Co.,  16  How.  887;  2  Parson* 
on  Contracts,  861. 

But  he  cannot  do  even  this  secretly,  nor  resort  to  '^  log-roll- 
ing," nor  to  deceit  or  undue  means,  nor  promisee  of  personal 
advantage  or  benefit  to  members,  or  by  bringing  to  bear  other 
corrupting  influences. 

We  have  carefully  examined  the  writing  herein  declared  on, 
and  the  averments  in  the  complaint,  and  we  are  not  able  to 
perceive  that  the  deceased  engaged  or  undertook  to  resort  to 
any  of  the  means  or  appliances  that  would  render  his  action 
illegaL  The  presumption  would  be  that  he  was  employed  and 
engaged  to  take  an  honest  course  in  forwarding  the  interest  of 
his  employers. 

This  would  dispose  of  the  case,  if  the  defendants  had  a^greed 
to  pay  the  deceased  a  fixed  sum;  but  as  the  agreement  was  for 
a  part  of  the  claim,  the  payment  of  which  he  was  employed  to 
obtain,  the  question  is,  whether  that  invalidated  such  agree- 
ment. It  is  argued  that  it  did,  <m  the  ground  that  such  agree- 
ment was  champertous,  or  against  public  policy. 

On  the  other  hand,  it  is  urged  that  the  laws  in  reforenoe  to 
diamperty  have  relation  only  to  proceedings  in  ooorts  of  )«• 


Nov.  1868.]      Coquillabd'8  Adm'b  v.  Bxabss.  865 

tioe,  and  do  not  apply  to  legislatiye  action,  or  the  means  wed 
to  produce  the  same,  or  contracts  in  regard  thereto. 

We  will  notice  definitions  of  the  term  or  offense:  ^  Cham* 
perty, — A  bargain  with  a  plaintiff  or  defendant,  eampum  par- 
tire^  to  divide  the  land  or  other  matter  sned  for  between  them^ 
if  they  prevail  at  law,  the  champertor  undertaking  to  carry  on 
the  suit  at  his  own  expense":  1  Bonyier's  Law  Diet;  see  also 
Thurston  v.  Perciwdj  1  Pick.  416;  Butt  ▼.  Laruej  4  litt  417 
[14  Am.  Dec.  172];  Ardm  ▼.  AKterion,  6  Johns.  Oh.  44;  JIoI- 
laway  v.  XO100, 7  Port.  488. 

"  Champerty, — A  bargain  with  the  plaintiff  or  defendant  In 
any  suit  to  have  part  of  the  land,  debt,  or  other  thing  sued  fcr, 
if  the  party  that  undertakes  it  prevails  fherem;  whereupon  the 
champertor  Is  to  oany  on  the  party's  suit  at  his  own  expense'': 
1  Jacob's  Law  Diet;  see  also  1  Inst  868. 

The  definition  given  by  Blaokstone  Is  in  the  same  language 
used  by  Bouvier:  8  Bla.  Com.  186. 

It  Is  possible  that  as  to  its  general  signifleatkm  a  broader 
definition  may  be  i^ven  to  the  wotrd,  in  view  of  its  derivations: 
Webster's  Diet;  Bonvier's  Diet;  JaooVs  Diet  But  when  used 
in  connection  with  matters  of  law  or  legal  proceedingm  it  would 
appear  to  have  leferenoe  technically  to  suitSi  eto.,  in  courts. 
It  would  follow  that  the  criminal  offense  of  champerty  could 
not  be  committed  in  prosecuting  a  claim  befoie  a  legislative 
body  for  a  part  of  the  sum  to  be  obtained.  The  question 
whether  it  is  so  fiur  against  public  policy  as  to  render  the  con- 
tract void,  remains  to  be  examined. 

At  the  time  the  contract  herein  was  made  and  the  services 
rendered,  we  are  not  aware  that  there  was  any  statute  upon 
the  subject  There  was  one  passed  in  1868  (10  Stat  at  Large, 
170),  forbidding  certain  persons  therein  designated  fimm  en- 
gaging in  the  prosecution  of  claims  against  the  government; 
but  it  does  not  appear  that  the  deceased  fell  within  the  pro- 
hibition,— indeed,  such  feet  is  negatived  by  the  averments  in 
the  complaint  As  to  statutoiy  enactments,  the  contract  was 
not  IllegaL  Was  it  on  general  principles?  It  is  said  in  Ifar- 
shaa  V.  Batalmtm  A  O.B.R.  Co.,  16  How.  884,  that  ""puUio 
policy  and  sound  morality  do  imperatively  reqidre  that  courts 
should  put  the  stamp  of  their  disapprobation  on  every  act,  and 
pnmounce  void  every  contract,  the  ultimate  or  probable  ten- 
dency of  which  would  be  to  sully  the  purity  or  mislead  the 
Judgments  of  those  to  whom  the  high  trust  of  legislation 
is  confided."    In  the  case  just  dted,  the  contract  was  not 
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entocedy  and  it  is  argued  that  "bribes  in  the  shape  of  higb 
contingent  compeneatiim  mnst  necessarily  lead  to  the  use  of 
improper  means  and  the  exercise  of  nndue  influence/'  In  the 
case  the  court  cites  FvUer  ▼.  Damef  18  Pick.  472;  Hatzfidd  v. 
GfMen,  7  Watts,  162  [81  Am.  Dec.  760];  Clippinger  v.  ITep* 
baugh^  6  Watts  A  8. 816  [40  Am.  Dec.  519];  Wood  v.  MeCawn^ 
6Dana,866;  JlttfaY.2Vg<9  8Ala.719  [42Am.Dec659];  Com* 
ffiontoeoJECA ▼.  CoBai^Aaf^ 2  Va. Gas.  460;  and  says:  ^'Thesumof 
these  cases  is:  1.  That  all  contracts  for  a  contingent  compensa- 
tion for  obtaining  legislation,  or  to  use  personal  or  any  secret 
or  sinister  influence  on  legislation,  are  void  by  the  policy  of  the 
law" :  ManhaU  v.  BaUimore  and  Ohio  R  R.  Co.,  16  How.  886. 
This  summing  up  of  what  the  court  understood  to  be  the  pur- 
port of  those  cases  is,  as  ?re  view  it,  in  terms  of  approval  of 
the  legal  poeiti<m  so  understood  to  be  declared  in  those  cases. 
It  is  true  that^  in  the  case  then  being  discussed,  the  foots 
showed  that  the  contract  was  based  upon  an  understanding 
that  undue  means  were  to  be  resorted  to  in  procuring  legisla- 
tion, and  large  contingent  compensation  was  dependent  upon 
success.  This  may  have  colored  the  language  employed  in 
the  opinion,  but  could  not  change  the  principle  decided. 

In  the  case  at  bar,  there  is  nothing  showing  that  any  undue 
means  were  to  be  used.  But  it  is  either  right  or  wrong  to  agreo^ 
for  compensation  contingent  upon  success  in  procuring  legis- 
lative action. 

The  burden  of  the  argument,  in  the  case  cited  from  the- 
highest  court  in  the  nation,  it  appears  to  us  is,  that  such  agree- 
ments are  against  public  policy.  This  accords  with  our  view» 
of  both  the  morality  and  legality  thereof.  It  is  ccmceded  that 
legislation  was  necessary  in  reforenoe  to  the  daims,  payment 
of  which  was  being  sought 

The  judgment  is  affirmed,  with  costs. 


CKAimnr,  What  d:  See  J%^  ▼.  €hodmki^  S9  An.  I>m»  IMK  aott  Ml 
wbtan  oUmt  €MM  an  ooUaotad.  A  oootnot  hf  an  ■fttom^  to  pfwooate  » 
obim  lor  cna  half  of  whatem  ha  might  obtain  is  dhampertoQa:  Jx(fer1if  r. 
/•fljlf^  SS  Ind.  47Sb  citing  tha  prindpal  oaaai  Ohampartona  oontoaoto  ana  liidi 
T.  (M«k  Slid.  206b  alio  dting  tha  prlno^  aaaa.  Naith«r  parlr 
anfofoaachampectoiiaoQotnMtwhikttNMiMaaaontoiTt  Siadtr^Bkm^ 
76  U.  n^  dli^g  tba  pifaM^ 
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StATB  flZ  BBL.   GOBNWELL  V.  AlLBN. 

ODmimooar  or  Rimwtivi  n  ovlt  Lkal  Svuuumjh  ov  Tbui  vo  Qifici 

which  k  nbly  derifvd  from  azeoatiTe  appoiotnMiil 
Wkdli  Tma  10  Owwum  n  Dibivsd  ibom  Fopulab  BuKmoVt  Hm  oom- 

niHioa  of  th«  ozeentifo  k  nofc  ribiohitdy  naowiiy  t>  trtrfiHih  Hm  i(|^ 

to  ozareiM  ths  iHit^f  of  tiM  offiM* 
OmcB  HAT  >■  Yaomxmd  bt  ABAHSonmr,  or  varigMd  hj  paioL 
Outiji'ii  AuvROiB  IS  Rmiuisid^  bt  CooQRinnEioiK  AHD  Law,  to  Bsbdb  zv 

OouKTT,  to  keep  hie  cAoe  in  fbe  auditor*!  oiffioe  looated  hj  tiie  ooaity» 

and  to  futhfnUy  dieohaige  the  dntiea  of  the  office. 
OmoKB  Wbo^  bt  Hn  YoLvaTAxr  Aat,  VmaMAXwnLY  Dhabub  Himiibij 

to  peilonn  ihm  dntiee  of  Ua  cffioe^  therebj  oonetrnotifvly  feelgna  Hm 

cAoe  hjr  alnBdifif**"*— **  of  itb 
OwwKM  Whub  has  Qma  BKxna  YipABT  bt  ABABBomonrr  ohidoI  be  1^ 

filled  by  an  soddsoAd,  TolsntHy,  or  toeiUs  reooei9iiiqr  I7 1^  iv^^ 

holder. 

Aov  AxajommQ  (hnaam  Who  Xnor  nr  Aam  to  Bbeaib 
OmoMb  if  tbsjr  dein%  and  to  oeeopy  them  by  desnlgr,  is  eeosli* 

tntttiflnsl  or  Bol^  (Marti 

Afpbal  finm  the  Vigo  oommon  pleas.  The  opinion  etatet 
tfaeoaae. 

Smith  and  Madty  Voofh$e9  amd  Bidejfj  amd  MeDmaUi  md 
Roaeh$%  tat  the  amwUant. 

JL  TT.  Tkompmn^  B.  B.  MqffaU^  H.  D.  8cMj  amd  Newcamb  amd 
TarUmgUmf  tat  the  appellee. 

Bjr  CSoort^  PiBXiNfl,  J.  A  eomplaint  or  infixnnation  as  fid- 
loirs  waa  flbd  in  the  Vigo  oonunon  pleas: — 

''The  idator  informs  the  court  that  the  defendant^  Edward 
K  Allen,  was  duly  elected  auditor  of  Vigo  Coonty,  Indiana,  in 
Ootobefi  1868;  and  that,  after  said  election,  he  dtdy  qualified, 
and  entered  upon  the  duties  of  the  office,  and  contiQUed  to  dis- 
charge the  same  till  the  Ist  of  August,  1862,  when  he  vacated 
said  offloe  by  abandoning  the  same,  in  this,  to  wit:  <m  said  day 
he  volunteered  as  a  private,  in  Company  B  of  the  Bleventii 
Be^meni  of  Indiana  volunteers,  and  on  the  Hthof  said  month, 
with  said  regiment,  was  duly  mustered  into  the  military  service 
of  the  United  States  for  three  years,  or  during  the  war;  that 
on  the  16th  of  August,  1862,  he  was,  by  the  members  of  said 
company,  elected  their  captain,  and  from  that  time  entered 
upon  the  duties  of  captain,  and  held  himself  out  to  the  public 
and  the  officers  and  privates  of  said  regiment  as  captain,  and 
was  fay  the  public  and  military  authorities  recognized  and 
aeeopled  as  such;  that  said  Company  B  was  recruited  in  said 
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Vigo  County,  and  went  into  the  servioe  as  one  of  the  com- 
panies from  said  oonntj;  that  both  tiie  governor  and  adjutant- 
general  of  the  state  knew  of  the  defendant  acting  and  being 
recognized  as  captain,  as  aforesaid,  and  consented  and  per- 
mitted him  so  to  act;  that  the  defendant  never  received  from 
the  governor  a  commission  as  captain;  that  on  the  seventeenth 
day  of  August,  1862,  said  regiment  was  ordered  to  Kentucky, 
and  was  in  the  battle  of  Richmond  on  the  80th  of  August,  in 
which  all  the  field-officers  were  killed,  and  said  defendant,  as 
senior  captain,  made  an  official  report  of  the  battle  to  W.  H. 
Fairbanks,  acting  assistant  adjutant-general  of  the  brigade  to 
which  said  regiment  was  attached,  and  said  report  was  ac- 
cepted by  him,  and  said  Allen  had  said  report^  over  his  own 
signature,  as  commanding  captain,  published,  oa  the  8th  of 
September,  in  the  Terre  Haute  Express,  a  paper  of  general 
drculatiim  in  said  county,  publiriied  at  Terre  Haute;  that  de- 
fendant, from  the  time  of  his  enlistment,  as  aforesaid,  totally 
absented  himself  from  said  office  of  auditor,  and  appointed  no 
deputy  to  discharge  its  duties,  and  remained  absent  in  the 
army,  as  aforesaid,  until  the  general  election,  held  In  said 
county  on  the  14th  of  October,  1862,  all  of  which  fieusts  were 
well  known  to  the  voters  of  said  county;  but  that,  on  the  28th 
of  October,  1862,  he  returned  and  wrongfully  intruded  himself 
into  said  office,  and  continues  to  discharge  the  duties  thereof^ 
claiming  to  be  the  legal  officer;  that  at  that  general  election,  in 
October,  1862,  the  clerk  had  inade  no  certificate  to  the  sheriff, 
and  the  latter  had  given  no  notice,  as  required  by  law,  that 
there  would  be  an  eleddon  for  county  auditor,  but  at  said  eleo- 
tion  a  poll  was  opened  in  all  the  prednets  fiir  the  deetion  of 
auditor  in  said  county,  and  the  relator,  Burwell  H.Ooimwel],  a 
resident  of  said  county,  and  eligible  to  said  office,  was  a  oan- 
didate  therefor,  and  the  only  one  voted  for  at  said  ejection  for 
said  office,  and  reoeived  therefor  seventeen  hundved  votaa; 
that  the  board  of  commissicmers  of  said  county  refused  to  de- 
dare  the  relator  elected  auditor;  that  he,  <m  the  twentieth 
day  of  Octd>er,  1862,  procured  the  clerk  of  the  oireuit  coort 
to  make  out  a  duly  certified  transcript  of  the  certificate  of  the 
board  of  judges  of  the  several  prednets  of  said  oounty,  con- 
taining the  votes  of  said  relator  for  said  office,  and  had  thi 
said  clerk  mail  the  same  to  the  secretairy  of  state,  and  on  the 
eiglith  day  of  November,  1862,  he  demanded  from  the  gov^ 
emor  of  the  state  a  commission  as  auditor,  as  aforenid,  whioh 
he  lefbsed  in  writing  to  issoe,  a  copy  of  whidi  raftiaal  is  tm 
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follows:  '  I  refdse  to  israe  this  oomndBsion  on  the  ground,  it 
is  alleged,  there  was  no  vacancy  in  said  office.  O.  P.  Morton, 
Governor';  that  on  the  13th  of  November,  1862,  at  a  special 
session  of  the  board  of  commissioners  of  said  county,  he  ten- 
dered his  official  bond,  and  it  was  accepted  by  the  board;  that 
on  the  Sd  of  November,  1862,  he  duly  took  the  oath  of  office 
before  the  dork  of  the  Vigo  circuit  court,  and  on  the  same 
day  demanded  of  the  defendant  the  books,  etc,  and  posses- 
skm  of  said  office  of  auditor  of  Vigo  County,  which  defendant 
lefosed  to  surrender;  wherefore  the  relator  sues  for  said  office, 
and  one  thousand  dollars  damages. 

'^  BisLBY,  Smith,  and  Mack,  for  relator.^' 

A  demuner  was  sustained  to  the  complaint,  and  the  plain* 
tiff  appealed  to  this  court;  and  afterwards,  as  appears  by  a 
supplemental  record,  final  judgment  was  rendered  in  fovor  of 
the  defendant  The  appeal  was  premature.  By  oversight^  no 
final  judgment  was  rendered  on  sustaining  the  demurrer;  and 
such  judgment  was  not  rendered  till  after  the  appeal  had  been 
taken.  When  the  court  did  render  final  judgment^  it  was 
aaked  to  render  it  f>unc|m>  time,  but  refused  so  todo;  because 
no  final  judgment  had  beforo  been  rendered,  and  hence,  there 
was  no  case  made  for  a  nwne  pro  tune  entry  of  such  judgment; 
but^  says  the  record,  the  court  entered  the  final  judgment,  not 
for  the  reason  that  the  same  had  been  heretofore  pronouxieedi 
but  because  it  is  now  proper  that  judgment  shall  be  rendered 
upon  the  issue  between  the  parties  under  the  law. 

But^  notmthstanding  the  appeal  is  informally  here,  still  the 
lecord  is  all  before  this  courts  and  it  may,  in  its  discretion, 
proceed  to  determine  the  legal  questions  presented  by  that 
vecord*  This  is  in  accordance  with  the  general  line  of  judicial 
precedent,  and  is  sanctioned  by  an  example  furnished  by  so 
illiiBtiioos  a  tribunal  as  that  of  the  supreme  court  of  the  United 
States,  under  the  presidency  of  Chief  Justice  Marshall,  he  him- 
self delivering  the  opinion  in  the  given  case:  Marbwryr.  Madi" 
90^  1  Craneh,  187.  We  cannot  greatly  err  in  fallowing  the 
precedent  set  by  so  learned  and  pure  a  court  See  also  Prigg 
▼.  CammumweaW^  16  Pet  689.  In  Church  v.  Hvhbarij  2  Cranch« 
187,on  page  282,  Chief  Justice  Marshall  says:  ^^  If  in  this  case 
the  court  had  been  of  opinion  that  the  circuit  court  had  erred 
in  its  construction  of  the  policies  which  constitute  the  ground 
of  action;  that  is,  if  we  had  conceived  that  the  defense  set  up 
would  have  been  sufficient;  admitting  it  to  have  been  clearly 
made  cot  in  point  of  foet| — we  should  have  deemed  it  xi|^  to 

AM.  Sml  Veil.  Lzzxm-^ 
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haT6  declared  that  opinion,  although  the  ease  mi|^t  have  gone 
off  on  other  points;  because  it  is  desirable  to  terminate  every 
cause  upon  its  real  merits,  if  those  merits  are  fidrly  before  the 
court,  and  to  put  an  end  to  litigation  where  it  is  in  the  power 
of  the  court  to  do  so." 

The  public  interest,  also,  demands  an  early  deciidon  of  the 
merits  in  the  case  at  bar,  and  private  interest  will  not  suffer 
from  such  decision.  It  is  important  that  the  people  of  Vigo 
County  should  know  who  is  their  legal  audited;  and  delay 
can  be  of  no  benefit  to  Allen,  for  if  he  is  not  rightfully  in  of- 
fice, he  will  be  liable  to  the  legal  officer  for  the  fees  of  the 
office:  Glascock  v.  Lyons^  20  Ind.  1  [ofUey  p.  299].  We  prooeed 
to  examine  the  case. 

We  shall  lay  out  of  view,  in  making  our  decision,  one  of 
the  questions  presented  by  the  record,  viz.,  whether  the  de- 
fendant, Allen,  was  a  captain  or  not,  of  his  company,  because 
that  question  does  not  appear  to  be  material  to  the  final  re- 
sult We  may  simply  remark  that  it  is  probably  the  law  that, 
where  th^  title  to  an  office  is  solely  derived  from  executive  ap- 
pointment, the  commission  of  the  executive  is  the  only  legal 
evidence  of  such  title:  Beal  v.  MerUmj  18  Ind.  346;  while,  on 
the  other  hand,  where  the  title  to  an  office  is  derived  from 
popular  election,  the  commission  of  the  executive  is  not  absc^ 
lutely  necessary  to  the  right  to  exerdse  the  duties  of  such 
office:  OUucocl  v.  Zfyofu,  20  Id.  1  [a$Ue^  p.  299]*  It  is  probaUe 
in  this  case  that  Allen  remained  a  private,  but  acting  as  a  sort 
of  de  facto  captain. 

Coming  now  to  the  case  beforo  us,  we  may  first  observe  that 
upon  the  fitce  of  the  record,  the  validity  of  Comwell's  election 
Is  settled  by  former  decisions  of  this  court,  if  a  vacancy  ax- 
isted  proper  to  be  filled  by  eleotJon,  at  the  date  of  his  eleotioQ: 
See  State  v.  J(me$j  19  Ind.  856.  llie  only  questien,  then,  pre- 
sented by  the  record  now  submitted,  requiring  examinatioD 
and  decision,  is.  Does  it  show  that  Allen,  the  prior  inonmbent, 
bad  vacated  the  office  of  auditor  of  Vigo  County  twenty  days, 
or  more,  prior  to  the  alleged  election  of  Comwell?  If  a 
vacancy  existed,  it  was  because  Allen  had,  in  a  legal  point  of 
view,  abandoned  the  office.  An  office  may  be  vacated  by 
abandonment,  which  is  a  constmotive*  resignation.  An  office 
may  be  resigned  by  parol,  and  of  ooorse,  acts  may  speak  that 
resignation. 

It  will  aid  us  in  determining  whether  an  inonmbent  has 
abandoned  an  office,  by  first  ascertaintng  what  he  is  lequind 
to  do  as  an  occupant  of  the  office. 
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The  auditor  of  a  county  is  bound,  by  the  constitution  and 
laws  of  the  state,  not  simply  to  be  a  resident  of  the  oourty, 
in  the  general  sense  of  that  term,  but  he  is  bound  ti^  "  reside  ^ 
in  the  county,  to  keep  his  office  in  the  auditor's  office  located 
by  the  county,  and  to  faithfully  discharge  the  duties  of  the 
office.  He  certainly  must  discharge  the  duties  of  the  office, 
fivr  he  takes  an  oatii  and  gives  a  bond  to  do  that.  He  may 
have  a  deputy  to  assist  him,  but  the  duties  of  the  office  must 
be  discharged  under  his  supervision.  If  this  is  not  so,  the 
theory  of  the  people  having  a  right  to  designate  who  shall  be 
their  auditor  is  a  delusion.  It  is  a  familiar  principle  of  law 
that  the  acceptance  of  every  office  is  upon  an  implied  contract 
that  the  acceptor  will  perform  its  duties  with  integrity,  dili*- 
gence,  and  skill:  2  Bla.  Com.  164. 

And  it  is  further  a  familiar  principle  that  offices,  like  fran- 
chises, may  be  forfeited  by  misuser  and  non-user. 

Now,  whenever  the  auditor  voluntarily  permanently  disables 
himnftlf  to  perform  the  duties  of  his  office,  he,  by  that  act,  con- 
rtmctively  resigns  the  office  by  abandonment  of  it.  A  tem- 
porary disability  to  discharge  ihe  duties  of  the  office  might 
noil  of  itself  create  a  vacancy.  In  an  office  capable  of  being 
served  by  deputy,  the  deputy  of  the  principal  might,  doubt- 
leas,  continue  to  act  during  the  temporary  disability  of  the 
principal;  and  if  no  deputy  had  been  appointed,  perhaps  the 
sozeties  q£  the  principal  might  appoint:  See  State  v.  Pidgeon^ 
8  Black!  182.  But  a  disability  designed  to  continue  for  the 
whole  term  of  office  must  vacate  the  office.  And  the  question 
now  aziaes,  Did  the  auditor,  in  this  case,  by  enlisting  as  a 
priraAe  soldier  in  the  army  of  the  United  States  for  three 
yeaniy  cor  during  the  existing  war,  thus  disable  himself?  Of 
tliia  we  h»ve  no  doubt  What  did  he  undertake, — what  did  he 
agree  to  do  by  that  enlistment?  In  what  situation  did  he 
place  himself?  He  placed  himself  in  the  service  of  the  gov- 
ernment of  the  United  States,  and  agreed — yes,  legally  bound 
hiiniiBlf — to  leave,  not  only  the  county  of  Vigo,  but  the  state  of 
Indiana,  and  remain  absent,  if  requi^d,  for  thsee  years,  devot- 
ing Ids  entire  tinne  to  the  service  of  the  United  States  in  parts 
lemote  from  the  state  of  Indiana.  This  we  judicially  know, 
beeanse  we  know  that  the  government  was  not  enlisting  sol* 
diem  to  aerve  in  Vigo  County,  nor  in  the  state  of  Indiana;  for 
thero  was  no  rebellion  existing  within  those  limits  to  be  put 
down  by  an  army.  Allen  not  only  undertook  to  leave  the 
■MS^  attl  dU  Isai^  i^  but  he  fixrtber  deprived  himself  of  the 
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power  to  retorny  of  his  own  volition,  for  a  period  of  three  years. 
The  soldiers,  as  we  jadicially  know,  were  enlisted  for  the  war 
which  was  being  carried  on  in  the  southern  states;  and  while 
we  concede  the  nobleness  and  patriotism  of  the  spirit  which 
prompted  the  defendant  to  enlist,  still,  we  cannot  allow  sach 
considerations  to  control  in  the  decision  of  a  question  of  law. 
Legal  decisions  should  not  rest  upon  the  impulses  of  the  hour, 
but  upon  principles  of  perpetual  application.  The  proper  way 
to  test  the  decision  in  this  case  is  to  turn  oursdves  back  to  a 
period  prior  to  this  war,  and  to  suppose  an  officer  to  be  recruit- 
ing for  the  regular  army;  to  suppose,  further,  that  Allen,  then 
the  auditor  of  Vigo  County,  enlists  for  three  or  five  years  in 
that  army,  and  is  marched  off  to  a  frontier  military  post  of 
the  United  States;  would  anybody  say  in  that  case  that  he 
had  not  abandoned  the  office  of  county  auditor?  Such,  in 
law,  is  this  case:  See  Kerr  y.  JbfiM,  19  Ind.  851.  It  could 
make  no  diflRsrence  that  Allen  should  afterwards,  and  before 
the  expiration  of  the  term  of  his  enlistment,  get  released  there- 
from, that  tad  being  a  mere  accident;  the  vacancy,  having 
once  become  complete  by  abandonment,  could  not  be  refilled 
by  an  accidental,  voluntary,  or  forcible  reoccupancy:  See  Rex 
V.  Harris^  1  Bam.  &  Adol.  936;  Page  v.  Hardin^  8  6.  Hon.  648; 
Angell  and  Ames  on  Corporations,  sees.  433, 434;  Abb.  Dig., 
p.  204,  sees.  49,  60.  If  Comwell  was  elected,  Allen  having 
vacated  the  office,  he  was  elected  for  the  term  of  four  years: 
Oovemar  y.  Nekofij  6  Ind.  496. 

If  public  policy  should  have  anything  to  do  in  establishing 
the  principle  of  decision  touching  tiie  discharge  of  their  duties 
by  public  officers,  that  policy  would  require  that  they  should 
be  held  to  a  strict,  not  a  lax,  negligent  habit  of  attention. 

The  act  of  1861  (acts  of  1861,  p.  40),  allowing  officers  who 
enlist  in  the  army  to  severally  retain  tiieir  offices,  if  they  de- 
sire to,  and  to  occupy  them  by  deputy,  is  referred  to.  We 
doubt  the  consistency  of  that  act  with  the  constitution,  aa 
applicable  to  county  auditors,  but  we  need  not  decide  the 
point  here,  as  Allen  did  not  attempt  to  avail  himself  of  the 
statute  by  acting  under  it.  It  does  not  appear  that  he  ap» 
pointed  any  deputy. 

The  judgment  below  is  reversed,  with  costs.  Cause  re- 
manded, with  instruction  to  the  ooivt  below  to  overrule  the 
demurrer  to  the  complaint. 

or  TiTLB  TO  OffiGi.  — The  rig^t  or  tillo  to  an  oflto  magr  be 


forftitod  in  many  irayt»  aa  by  failnra  to  qoalify  in  tlie  moda  aad  wilUnlbe 
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lima  pieseribed  by  law,  by  refnnl  to  Mfre,  by  abaadoniiifliit^  by  pennaiMnt 
noMyval  from  the  oonnty  or  district  In  whidi  the  dntiot  of  the  office  ha.Te  to 
be  peif  oarmedy  by  the  aoceptanoe  of  another  incompatible  office,  or  by  mal« 
fnaanoe  or  mirfeaeance  in  the  office.  In  eereral  of  the  states,  it  is  held  thai 
the  faQue  of  an  officer-elect  to  file  his  official  bond  and  take  the  oath  re- 
q[Dired  by  law  within  the  time  prescribed,  works  a  f orf eitnre  of  the  office  and 
tenders  it  yacant^  and  that  no  judicial  ascertainment  of  the  forfeiture  Is 
neeeasary  before  proceeding  to  fill  the  yaoanoy:  8iaU  v.  Tucker,  M  Ala.  205^ 
oyerroling  Sprowi  y.  Lawrmot,  33  Id.  674^  and  8taU  y.  iB^,  43  Id.  568;  Peo- 
flew.  Ta^hr,  67  CUL  620;  Inthe  Matter qf  the AUom^-Oemral,  14  Fla.  277; 
Aofe  y.  MaiEkBKS,  7  Kan.  327;  8taU  y.  Beard,  34  La.  Ann.  273;  JfikMon  y. 
Momn^  TI  Va.  266;  Bremham  w.  Long,  78  Id.  352.  Stone,  J.,  referring  to  the 
Alabama  statote,  in  ddiyering  the  opinion  of  the  court  in  8iate  y.  Tucker,  64 
Ala^  213^  Slid:  "It  seems  to  us  that  the  language  of  these  sectioos  of  the 
oode  repels  all  idea  of  jndicud  inyestigation  as  a  prereqiiisiteof  oertification  or 
a^^pcintmsnt.  We  think  the  apparent  dktwn  in  Sprawl  y.  Lawrenoe,  eupra, 
and  tiie  decision  in  the  case  of  Siaie  y.  i^,  supra,  are  each  enoneovs  ezpo- 
wttitmm  of  the  statotss,  so  far  as  tbqr  seem  to  require,  in  the  giyen  cases^ 
jvdieial  aacertsinmant  of  the  yaoanoy  before  the  appointment  of  a  soocesior 
esa  be  madet"  In  Kansas,  howeyer,  subsequent  to  the  decision  in  Siaie  y. 
JIMe^y,  mipra,  the  statute  was  changed  so  as  to  proyide  that  if  the  offioar- 
oloot  "shall  refuse  or  neglect^  without  sufficient  cause,"  to  qualify  within  a 
esrtsfn  time^  the  office  should  become  yacant.  And  it  was  decided,  under 
tiie  statute  so  amended,  that  he  had  a  ri^^t  to  show  that  he  had  suffident 
canae  for  failing  to  quality  within  the  time  prescribed  by  law:  Carpenter  y. 
THue,  33  Ean.  7.  In  other  states,  it  is  held  that  statutes  requiring  officers 
to  qualify  within  a  certam  time  after  their  election  or  appointment^  or  that 
lliej  should  be  deemed  to  haye  refused  the  office,  and  that  the  same  should 
be  filled  by  appointment^  are  merely  directory  as  to  the  time^  snd  that  the 
iailnre  of  sn  offioer-dect  to  file  his  bond  snd  take  the  oath  of  office  does  not^ 
^pseySwft^  work  a  forfeiture  of  his  office:  BoeeY,  ITittbmeon,  44  0a.  501;  (% 
ff  Ckkago  ▼.  Gage,  06  III  603;  8.  C,  36  Am.  Rep.  182;  StaU  y.  Porter,  7 
fiid.904;  Stater.  Chmrhitt,  Al  Uo.  41*,  StateY.  County  Court qfTexae  County, 
44 Id.  230;  Kearney  y.  Andrewe,  ION.  J.  Eq.  70;  Peopfe y.  BoUey,  12 Wend. 
481;  Cromtm  y.  Chmdy,  16  Hun,  620;  State  y.  Toomer,  7  Bach.  216.  In 
Oeergia,  it  is  held  that  it  mnst  appear  that  the  failure  of  the  officer  to  qualify 
within  the  prescribed  time  was  due  to  his  own  default^  in  order  to  work  a 
ioHieitnre  of  his  office:  iSloes  y.  WiUkuneon,  eupra.  And  in  New  York,  it 
that  the  failure  of  the  officer  to  file  his  official  bond  does  not^  ipeo/acto, 
a  forfeiture  of  his  office^  but  that  he  holds  by  a  defeasible  title;  and 
aome  proceedings  haye  been  taken  by  the  proper  authorities  to  declare 
Uie  loHeiture^  the  official  acts  of  sn  officer,  who  has  been  guilty  of  such  omia* 
to  file  his  official  bond,  are  yalid  to  all  intents  and  purposes:  Cronin  y. 


After  an  officer  has  accepted  an  office,  his  refusal  to  serye  is  not  in  itself  a 
lodiBitare^  but  only  a  cause  of  forfeiture^  of  the  office:  Van  Oredall  y.  Smard^ 
9  H91,  243.  In  Alabama,  the  faUure  of  an  offioer^ect  to  giye  the  bond 
leqnired  by  law  aa  the  condition  precedent  to  entering  upon  the  discharge  of 
Hm  duties  of  the  office,  is  in  legal  contemplation  a  failure  to  accept;  and  a 
inlnre  to  gtye  additional  bonda^  where  required  by  law,  is  a  refusal  to  per- 
the  condition  upon  which  the  right  to  contbme  in  the  office  depend^ 
ia  an  abandonment  of  the  office.  The  failure  to  giye  snob  additional 
ia  a  iorfeitue  of  the  offioe:  Thompeon  y.  Holt,  52  Ala.  491.    Where  an 
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r,  albHr  bdag  mfoniMd  that  the  prendant  Intonda  to  Taoate  the  «Am^  ie 
■napeDded  mdar  the  loriaad  stetatea  of  the  United  States,  and  doea  not^  vpaa 
the  adjoanuDant  of  the  aenate^  aeek  to  reoofer  tiie  offiee^  nor  tender  aarfioi^ 
par  dMnand  thttaalaiy;  hk  iMm^^iT^  ^yu^mm  f^  i«*t.fi^i«  f^  ^hM^^rn  thit  irffiiTiL 
and  la  eqnmlent  to  a  reaignation;  Bar^mKr  y.  UwlMSialei,  17  Ct  of  €L  14a 
Batin^lofeT.  Pmi,  90  La.  Ann.,  pt  1,  p.  28(^*it  waa  dedded  that  the  men 
iailnre  of  a  penon  eleoted  to  a  eonatitational  cAoe  to  q^uHity  within  Udx^ 
daya  tern  the  date  of  hia  oommiaaiim  oonld  not  be  eanatened  into  an  thtm^ 
donmant  of  the  offioe. 

A  ooonty  or  diatriot  flffiff^r  iHio  peimanantljr  zemovea  from  the  oomtj^  ev 
dialrio^  and  takaa  up  hia  reaidenoe  in  another  oonnty  or  dialriet,  liianligr 
•bandona  and  f orfeite  the  oiBee:  Fonftiqr  ▼.  ^tato^  27  Lid.  886;  Cbrry  ▼.  Anp» 
«H»  8  Bnah*  MO.  Bnt  a  marejytampotaiyehange  of  reaidenoe -will  not  wwkn 
iorfeitozeof  the  offioe:  Cbrryy.  Siewari,  wpra;  MtOrtgorr.  AVm^  88  La.  Ann. 
870.  Ihe  aooeptanoe  by  an  offioer  of  another  offioe  inoompatiblewxlii  the  one 
be  already  holda,  Taoatea  the  Intfear.  IKDon,  in  diaonaanig  thia  anbjeoi^  aayas 
'*The  role  haa  been  generally  atatad  in  broad  and  nn<|nalifled  tarmac  ao  tiiat 
the  aooeptanoe  of  the  inoompatibla  offioa^  by  whomaoevar  tiie  iq^pointmant  or 
aleetion  mi^^t  be  mada^  abaolntaly  detennined  the  original  offioe^  leanringnn 
ahadow  of  title  in  the  poaaeaaor,  whoae  aooeeaaor  nay  be  at  onee  eleoted  or 
appointed,  neither  quo  wammto  nor  amotion  being  neneeaaiy";  1  Dillon  on 
Hnnioipal  Goiporationa,  8ded.,  aeo.  226;  Rmr.  HWomMy,  8  Burr.  1616;  lf8> 
wortiy.  Thatdm^  2  Term  Bep.  81;  iteT.  naairdt  8  Bam.  k  G  418;  Peopli  ▼. 
BmV^  86  HL  420;  ^ottiv.  JCrfia,  106  Lid.  221;  StaU  v.  iMiooo^i  88  La. 
Ann.  1229;  iSftafey.lTeif;  Id.  1261;  PeopfeT.aarrl2iM^2Hill,08;iSftafoT.  AMs 
9  &  0.  166;  ShtUr.  Ctmabu,  77  Va.  828;  and  thia  role  holda,  although  thn 
offioe  forfeited  la  anperior  to  the  other:  Jfilminl  y.  TkakkBr^  2  Tenn  Bep.  81; 
and  the  aooeptanoe  of  an  inoompatible  offioe^  even  vnder  nyoid  election,  pnta 
an  end  to  the  fiiat  offioe;  and  the  offioer  npon  being  onatad  from  tiie  aeoend 
cffioeoannotbereatored  tothefirat:  Bmr.  JSTt^^ftei^  6 Bam. ft  C.  886;iiteT. 
B<mdt  6  DowL  k  &  883.  Bnt  the  aooeptanoe  of  the  aeoond  offioe  will  not 
abaolntely  ay  oid  the  firat^  nnleai  it  be  made  by  or  with  tiie  priyity  of  tiial 
anthodty  whidi  haa  the  power  to  aooept  the  anrrendar  of  tiie  firat^  or  to  amove 
from  it:  ite  y.  Pottemi,  4  Bam.  k  AdoL  9. 

"  Qffioea  are  oaid  to  be  inoompatible  and  inoonaiatent^  ao  aa  to  be  eieented 
by  the  aame  peraon,  when  from  the  mnltipUdty  of  bnaineaa  in  them  thajy 
eannot  be  exeonted  with  eare  and  ability;  or  iHien  their  being  aabordinate 
and  interfering  with  each  other,  it  indnoea  a  preanmption  tiiaj  oannot  be 
eseonted  with  impartiality  and  honeaty"!  8  Baa  Abr.,  tit  Offioea»  K. 

Die  incompatibility  between  two  offioea,  iriiieh,  npon  the  aooeptanoe  of  the 
one  by  the  incumbent  of  the  other,  opeiataa  to  yaoate  the  latter,  ia  not  aimply  a 
phyaical  impoaaibility  to  diaohaxge  the  dntieaof  both  offioee  at  the  aame  timeb 
bnt  it  ia  an  htoonaiatency  in  the  fnnotiona  of  the  two  offioea,  aa  where  one  ie 
anbordinate  to  the  other,  or  where  a  contrariety  and  antagoniem  would  reanlt 
in  the  attempt  by  one  peraon  to  faithfully  and  impartLally  diaohaxge  the  dntiee 
of  both:  Peepfey.  (^raen,  68K.  T.  296. 

Bayley,  J.,  in  Bw  y.  STOBMnf,  9  Bam.  k  C.  418,  421,  aaid:  "I  think 
that  the  two  offioea  are  incompatiUe  where  the  holder  cannot  in  eveiy  in* 
•tanoe  diaohaxge  the  dntieaof  eaeh."  Hie  following  offioee  have  been  held  te 
be  inoompatible:  that  of  town  dsA  and  that  of  alderman:  J2S»  y.  71wv< 
anpra;  that  of  direotor  of  a  atate  inatitntion  for  the  education  of  the  deaf  and 
dnmb  and  that  of  United  Statee  marahal:  DidcaonY.  PeopU,  17  HL  191;  thai 
•f  ooonty  recorder  and  that  of  oonn^  oommimioner: /)otfqf  y.  Ataft^  8  Blaolci. 
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H^  tiuil  ci  ooanty  iwmmiwimnynd  tiuit  ol  dtpnty  ooonty  traiwirwr;  Imea§ 
▼.  AAapAerd;  16  IndL  868;  that  of  justioe  of  the  p«MO  md  that  of  oooBtable: 
FMerr,  Bmi,  78  Me.  129;  thai  of  judge  of  the  cireoit  eonrt  and  that  of 
BMmber  of  the  l^gidatBre:  Siate  y.  Draper,  46  lio.  865;  that  of  a  prndential 
ewnmiltoe  yd  that  of  auditor  of  a  achool  diatriet!  OoMmr.  PJU2%m^66K.H. 
fSO;  that  of  ohtef  anperriior  of  eleotiona  and  that  of  coanael  to  the  health 
depaitmant  of  the  otty  of  New  York:  Jkivenpori  r.  Mayor  etc  qfNew  Tork^ 
67  H.  Y.  4B6;  tfaatol  city  oooneOman and  thatof  dty  manhal:  StaUv,  Hcyt^ 
2  Or.  246;  that  of  atate  adlioitor  and  that  of  memher  of  Oongreos:  State  r. 
AMs  6  S.  G  166;  that  of  mayor  of  Aoatin  and  that  of  an  officer  of  the  army 
of  the  United  Statee  on  the  zetiied  list:  StaieY.  2>e  Orets,  53  Tex.  387. 

Hie  charter  of  the  city  of  Brooklyn  prdhibita  erery  alderman  from  holding 
"  any  other  office^'*  and  pnmdea  that  by  election  to  and  acceptance  of  '*  aach 
pnhlio  offioob"  "hia  office  aa  anoh  alderman  ahall  immediately  become  Tacant^" 
and  a  apecxal  eleetian  shall  be  held  to  fill  the  yacanoy."  An  alderman  waa 
elected  to  Congreaa»  and  aooepted  the  office.  The  conrt  held  that  hia  office 
aa  alderman  immediately  became  vacant^  and  no  Judicial  proceeding  waa 
■eeeawy  to  determine  his  title:  People  y.  Chmmon  CotmeU  qf  BrooUifn,  77 
K.  Y.  503;  8.  C,  83  Am.  Bep.  660. 

Danfortiiy  J.p  who  deliyered  the  opinion  of  the  conrt  in  that  case,  said: 
"Tlie  defendants  claimed,  howeyer,  in  that  return  that  'the  rig|it  to  order  a 
ipeeial  election  depends  on  the  title  of  aaid  O'Reilly  aa  alderman  de  /ado  to 
aaid  office,'  and  that  thia  queation  is  now  under  consideration  by  them,  lliey 
are  ohaiged  with  no  such  judicial  du^,  and  in  immiming  it  they  meddle  with 
functiona  that  do  not  belang  to  them.  Nor  is  there  any  force  in  the  conten- 
tion of  their  counsel  that  the  title  of  O'Reilly  to  the  office  'cannot  be  deters 
■dned,  except  by  direct  judicial  proceedings  to  which  he  is  a  party.'  The 
moment  he  accepted  the  new  office^  the  old  became  yiioant.  Hia  acceptance 
ef  the  one  waa  an  abaolute  detenmnation  of  his  right  to  the  other,  and  left 
him  '  no  ahadow  of  titles  so  that  neither  fue  warratdo  nor  amotion  waa  neoee- 


»» 


But  in  Avon  y.  Cattell,  15  Iowa,  538,  it  waa  held  that  the  officea  of  dis- 
trict attorney  and  of  captain  in  the  yolunteer  senrice  of  the  United  States 
were  not,  in  legal  contemplation,  incompatible^  and  that  the  aooeptsnce  of  a 
eomnussion  aa  captain  in  the  military  senrice  did  not^  prior  to  the  enactment 
of  chapter  64  of  the  laws  of  1862,  operate  to  yacate  the  office  of  district 
attorney.  Where  a  person  holding  a  federal  office  la  elected  to  a  state  office, 
he  may  auxrender  the  federal  office  and  retain  the  state  office;  but  if  he  elects 
to  retain  the  former,  he  must  surrender  the  latter:  FbUB  y.  Kerlh,  106  Ind. 


In  OmmmmweaUh  y.  WHUama,  79  Ky.  42;  a  0.,  42  Am.  Bep.  204^  it  was 
decided  that  intozioation  was  not  a  misfeasance  in  office,  and  that  a  statute 
which  made  it  so  was  unconstitutianaL  But  in  Indiana,  where  the  constitu- 
tation  proyklee  that  an  officer  may  be  impeached  for  crime,  incapacity,  or 
neglect^  a  statute  proriding  for  the  remoyal  of  an  officer  fbrydluntary  intoxi- 
cation in  basineaB  hours,  and  lor  habitual  intoxication,  was  held  to  be  yaUd: 
McCanuur.  Kruy,  81  Ind.  327;  &  C.,42  Am.  Hep.  135.  hk  MiMer  v. State, 
14  Neb.  181,  it  waa  held  that  repeated  removals  of  goyemment  section  comer- 
atonee  by  a  connty  suryeyor,  under  a  claim  oi  ri^^t  to  do  ao  for  the  purpoee 
of  rectifying  the  original  goyemment  sunrey,  amounted  to  a  willful  malf ea- 
eance  in  offioob  within  the  meening  of  the  Nebraska  statute.  The  coun^ 
eonrt  haa  no  rijj^t  to  dedare  yacant  the  office  of  county  Ueaanrer  by  reason 
ef  the  bmtmfj  of  the  incumbent^  where  the  method  prorided  by  law  for  in- 
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qoiriiig  into  oaaet  of  alleged  mwnity  is  not  followed:  8iatB  ▼.  BaM,  47  Ma 
801.  A  oompaot  betwoem  a  clerk  of  a  court  and  hia  depaty,  tliat  the  latter 
ahall  perform  the  dntiee  of  the  office,  and  the  former  ahall  reoeire  a  propor- 
tion of  the  leea,  or  a  fixed  moothly  man,  la  not  each  a  traaaaotion  as  will  for- 
feit the  derk'a  ri^^t  to  hia  office:  SiaU  y.  Peek,  90  La.  Ann.,  pt  1,  p.  2&X 
Ihe  refusal  of  a  highway  anrveyor  to  ezeoate  a  receipt  for  a  tax  bill  dose 
not,  qMo/ad(S  ▼aoate  hia  office:  Cfitmminff$  y.  Clark,  16  Vt  653. 

Whxthkb  Fobvutubs  d  EmnnTS  uimL  Jubksallt  Aboebsaxswd  akb 
Declaridi.  — We  hayo  aeen  that  in  caaea  where  an  office  ia  forfeited  by  fail- 
ure to  qualify  within  the  time  preacribed  by  law,  or  by  the  acceptance  of  an 
incompatible  office,  it  la  in  aome  atatea  held  that  the  f orfeitore  need  not  be 
judicially  aacertsined  and  declared.  But  where  it  ia  aought  to  remoye  an 
officer  for  miafeaaance,  or  malfeaaance,  in  office,  all  the  anthcritiea  aeem  to 
agree  that  tha  forfeiture  muat  be  aacertained  by  the  judicial  department  of 
the  goyemment^  and  that  the  exeontiye  haa  no  right  to  dedare  an  office  for- 
feited, and  to  treat  the  office  aa  yacant  until  the  matter  haa  been  judically 
determined:  Poffe  y.  Hardki,  8  B.  Mon.  648;  Curry  y.  Stewart,  8  Bnah,  660; 
Hyde  Y.  State,  62  Miaa.  665;  Siaie  y.  PrUehard,  36  N.  J.  L.  101;  Homy  r. 
Oraham,  39  Tax.  1.  In  Page  y.  Hardin,  8  R  Mon.  673,  Marahall,  O.  J.,  in 
deliyering  the  opinion  of  the  courts  aaid:  *' And  we  do  not  doubt  that  eyery 
proceeding  for  tiie  remoyal  of  an  officer  for  cauae,  that  is,  for  official  miabe> 
hayior,  ia  eaaentially  an  exerdae  of  the  judicial  power  of  the  commrm wealth.* 
And  Beaaley,  0.  J.,  in  deliyering  the  opinion  of  the  court  in  Statev,  Prtkkard^ 
36  K.  J.  L.  117,  aaid:  ''Eyery  proceeding  to  remoye  an  officer  for  official  mia- 
ccnducti  or  neglect^  ia  essentially  and  thoroughly  a  judicial  proceedings  and 
has,  cooaequently,  and  with  the  utmoat  propriety,  been  confided  to  thai 
branch  of  the  atate  goyemment.''  In  thia  caae,  certain  members  of  the  board 
of  police  commissioners  of  Jersey  City  were  ccnyioted  in  a  criminal  court  of 
a  conapinu^  to  defraud  the  city  by  means  of  their  office;  and  the  attor- 
ney-gsoeral  adyiaing  the  courae,  the  goyemor  declared  and  adjudged  the 
offices  of  such  conyiota  to  be  yacant^  and  appointed  their  auoceaaora.  But  the 
aupreme  court  held  that  the  action  of  tha  exeontiye  waa  illegal  and  yoid} 
the  chief  justice^  in  deliyering  the  opinion  of  the  court,  saying:  **  'The  power  of 
adjudging  the  queation  of  the  forfeiture  of  office  ia  the  capacity  of  a  judges 
and  doea  not^  in  any  degree,  appertain  to  the  oxecutiye  authoril^.'* 

In  Page  y.  Hard^  8R  Mon.  673^  the  goyemor  declared  the  office  of  aecre- 
tazy  of  atate  yacant^  on  the  ground  of  the  failure,  willful  neglect^  and  refusal 
of  Hardin,  the  incumbent^  to  reoide  at  the  aeat  of  goyemment^  and  perform 
the  dutiea  of  the  office^  and  appointed  one  Goorge  B.  Kinkead  to  fill  the 
yacanpy.  The  court  of  appeala  held  that  the  goyemor  could  not  dedare  the 
office  yacant  for  auoh  canae;  that  the  trial  of  impeachment  waa  a  judicial  trial, 
and  not  a  branch  of  the  executiye  power;  and  that  an  officer  could  not 
be  remoyed  before  conyietion  for  miabehayicr  in  office  aacertained  by  a 
proper  judicial  proceeding.  In  JETon^  y.  Qrahasm,  39  Tex.  1,  Honey,  who  had 
been  duly  commissioned  aa  treasurer  of  the  atate  of  Texas,  continued  to  dia- 
eharge  in  peraon  the  dutiea  of  the  office  until  the  23d  of  April,  1872,  when  ho 
left  the  atate.  He  left  his  chief  clerk.  Buna,  in  poaseasion  of  the  office. 
Shortly  after  Honey'a  departure,  the  goyemor  notified  Buma  that  he  mual 
execute  a  bond  for  the  faithful  adminiatration  of  the  office.  The  bond  waa 
not  executed  to  the  aatisfaotion  of  the  goyemor,  and  on  the  27th  of  May,  1872^ 
the  treaaurer'a  office  waa  seixed  by  military  force,  under  orders  from  (Goyemor 
Dayis,  who^  on  the  same  day,  issued  a  proclamatiim  declaring  the  office 
it  for  IJie  following  reasons:  "  That  Ooorge  W.  Honey,  late  treasurer  of 
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tt»  stoto  «f  Tatm,  1h«  ilmntpil  hiniMif  firam  Anstiis  witiioat  the  limits  of 
the  ■toto  of  Taii%  noi  on  psUie  bntinuM,  and  witiioiit  hftving  tot  obtained 
Imts  of  abaonee  from  the  kgialaAiiTC^  wbfla  the  aame  waa  in  aecioB,  or  from 
the  exeeothre^  dozing  ita  raooai^  aad  haa  not  left  a  bonded  and  zeaponaible 
dork,  or  a  diark  who^  whan  by  me  zeqaired»  haa  bean  able  to  gtre  a  miA- 
eiant  bond,  in  ehaige  of  the  traaanry  of  the  atate^  whereby  he  haa  abandoned 
htaaaidoffioob  and  tiie  aame  has  beeomeTaoant.''  He  then  appointed  Ghraham 
treaiwiTOr,  and  the  militaiy  pnt  him  in  poaaaaaion  of  the  offioe^  and  onatad  the 
amployeee  of  Hon^.  HoMy  then  broo^t  aoit  to  ooat  Graham.  The  aa- 
preme  court  deoidedy  Ogdon»  P.  J.,  diamnting,  that  the  goremor  ia  in  no  oaae 
aathoriaed  to  adjudge  an  offioe  vaoant;  that  the  right  of  trial  by  Jury  eziata 
in  every  eaee  wliere  it  ia  chaiged  that  an  offioe  haa  been  forfaitady  and  no 
emergency  can  ariae  whieh  will  deprire  the  olaimant  of  hia  rights  or  which  will 
aathoriaa  the  gofamer  in  aawiming  Jndieial  fonotiona  which  do  not  oonatitn- 
tionally  belong  to  Um;  that  the  ri^^t  toan  deotiTe  ofBoe  may  be  loat  by  non* 
vaor  or  nuaoav,  bat  the  detonmnation  of  tiie  qneation  whether  it  be  loat  or 
not  ia  for  the  jndifliaiyy  and  not  the  eiecnUre.  It  alao  held  that  the  faota 
stated  in  the  gofarnor^a  proolamation  ware  not  aoffioient  to  aathoriaa  tiie  oourl 
to  infer  an  abandonment  of  the  office* 

In  New  York,  the  fulnre  of  an  offioer  to  file  hia  official  bond  ia  held  not  to 
render  the  office^  ^pm/aOo,  Tacant»  althongh  it  ia  a  groand  of  forfaitore.  Bat 
nntfl  by  a  direct  pmoaedinft  the  f  orleitare  ia  Jodicially  dedared,  he  ig  lif^ 
folly  in  offiecb  at  leaat  aa  fu  aa  the  ri|^ta  of  third  pereona  are  conoemed: 
ffattr,  Udker,  18  Wend.  481;  ITedby.  Mb,  2  Barb.  820;  Fcoi  y.  Stilm,  07 
N.  Y.  809;  ChMfo  y.  iSMtoti;  97  Id.  271.  So  in  Miaaieeippi,  where  failnre 
to  file  an  official  bond  ia  deolared  by  law  to  work  a  forf eitoze  of  the  office^ 
the  oonrt  wiD,  open  llie  allegation  by  the  proper  officer  that  each  fulnre  haa 
oeeoired,  inqpira  into  the  fact^  and  if  found  to  be  troe^  will  pronoanoe  the 
judgment  of  the  law  thereon.  And  where  the  atatate  empowera  the  board  of 
enpenriaora  to  order  an  eleotion  in  oaae  of  each  f orf eitore^  thia  prorinon  doea 
not  carry  wiiii  it  tiie  power  of  jodiaally  aaoertaining  the  forCeitore:  Hpde  ▼. 
fiSfoli^  fiS  IHh.  ML 

Tbm  vanrcniAL  cm  a  cokd  in  the  fbUowing  caaee  to  theee  pointo:  That 
the  tamDoraiv  dieabiKfar  of  an  officer  dcaa  not  yacate  hia  office:  Tbahra  y. 
Aale^27  lad.  286;  that  where  the  title  to  an  office  ia  dariyed  ham  pcpolar 
the  eemmiarion  of  the  ezeeatiye  is  not  neceeeary  to  the  right  te 
the  diitiea  of  the  office;  Shaimtm  y.  Baier,  88  Id.  881;  that  a  judicial 
yaeenoy  in  office  esiatad  ia  not  neceeeary,  wiiere  the 
and  gone  to  the  aeaa  of  war:  Aval  y.  Aoi^  47  Id.  tt& 
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Ohablbb  v.  HosKnnsu 

ru  Iowa,  «L| 
immMMK  lOAim  RBoroiPii.  Fuiia  Ficn  BguauMmm  human 
BuManMt  who  wen  not  pvtiM  to  the  aotumi  bat  tlio  lOMliis  bmij 
poaoh  ti&6  Jndcmmt  lor  tmodf  oollfififtii^  ov  Tr*Ttftlrtii 

AcnoN  by  Charles  against  Hoskins  and  others,  prinoipal  and 
fnretieSy  npon  the  official  bond  of  Hoekins,  a  sheriff.  One  Hat* 
tenback  had  recovered  a  judgment  against  HosUnSi  for  tbo 
wrongful  act  of  the  latter  in  levjring  upon  Hattenbaok's  goods, 
as  the  properly  of  certain  defendants  in  exeoutioiii  Heinemaa 
and  Oambert.  This  judgment  was  assigned  to  Charles,  and  not 
being  satisfied,  Charles  brings  this  action.  Separate  pleaa 
were  filed  by  the  defendants,  and  demurrers  to  the  same  were 
overruled,  and  judgment  thereupon  rendered  for  the  defend- 
ants.   The  plaintiff  appeals. 

Catady  wid  PoZib,  for  the  appellant. 

Thomas  F.  WithraWj  and  Hudson  and  Joy,  for  the  appellee. 

By  Court,  Wright,  J.  A  new  trial  has  been  granted  in  the 
original  case  of  Hoskins  v.  Hatienbaeky  14  Iowa,  814,  and  it 
seems  almost,  if  not  quite,  unnecessary  therefore  to  pass  upon 
the  questions  made  in  this.  As  counsel  have  presented  this 
cause,  however,  we  shall  dispoee  of  one,  and  that  the  leading 
and  controlling  point  in  it 

The  sureties,  without  alleging  fraud  or  oollusioQ,  by  their 
third  plea  seek  to  go  back  of  the  judgment  against  the  piiii* 
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dpal,  and  to  show  that  his  act  in  levying  upon  the  property 
ff«ierred  to  by  plaintiff  was  not  wrongful;  for  that  at  the  time 
of  the  levy,  said  property  belonged  to  the  defendants  in  the 
execataon,  Heineman  and  Ghimbert,  and  not  to  Hattenback,  the 
claimant.  It  is  conceded  that  this  was  the  precise  question 
litigated  in  the  original  action,  but  the  sureties  now  insist  that 
the  judgment  therein  rendered  is  nether  condusiTe  nor  jmma 
facie  evidence  against  them. 

The  authorities  are  not  uniform  upon  the  question^  but  it  is 
believed  that  the  better  reasoning  is  in  favor  of  the  doctrine 
that  the  judgment  is  at  least  jmma/aa^  evidence  against  the 
•aretiee*  ^^  When  one  is  responsible  by  force  of  law,  or  by  con- 
tract,  for  the  fiiithful  performance  of  the  duty  of  another,  a 
judgment  against  that  other  for  a  failure  in  the  performance 
of  such  duty,  if  not  collusive,  is  prima  facie  evidence  in  a  suit 
against  the  party  so  responsible  for  that  other.  If  it  can  be 
made  to  appear  that  such  judgment  was  obtained  by  fraud  or 
collusion,  it  will  be  wholly  set  aside.  But  otherwise  it  is  prima 
facie  evidence,  to  stand  until  impeached  or  controlled,  in  whole 
or  in  part,  by  countervailing  prooP:  City  of  Lowell  v.  Parker^ 
10  Met  809  [48  Am.  Dec.  486];  and  see  also  the  following  cases: 
McLaaghlin  v.  Banl  oj  PotomaCf  7  How.  220;  Maeeer  v.  8triel> 
landj  17  Serg.  &  R.  854  [17  Am.  Dec.  668];  Oarber  v.  Commoii- 
wealth,  7  Pa.  St  265;  Drummond  v.  Preetman,  12  Wheat  51S. 

The  principle  governing  is,  that  the  liability  of  the  surety 
is  dependent  upon  that  of  the  principal.  Though  not  a  party, 
the  surety  is  not  a  stranger  to  the  judgment  He  covenants 
that  his  principal  shall  discharge  certain  o£Gicial  duties. 
When  it  is  once  fairly  determined  by  a  competent  judicial 
tribunal  that  there  has  been  a  breach  of  the  official  undertak- 
ing, the  liability  of  the  surety  prima  facie  attaches,  whether 
he  was  a  party  to  the  action  adjudging  the  breach  or  not  In 
an  action  against  him,  the  surety  may  show  fraud  or  collusion 
in  obtaining  the  judgment  against  the  principal,  or  he  may 
«how  a  mistake  in  the  amount,  or  that  it  has  been  paid: 
Bergen  v.  WiUiamef  4  McLean,  125.  And  as  the  surety  could 
elaim  the  benefit  of  a  judgment  in  favor  of  his  principal,  so 
he  is  ccmcluded,  as  above  explained,  by  a  judgment  against 
him.  Or  as  applied  to  this  case,  the  wrongful  conversion  of 
the  goods  by  Hoskins,  as  sheriff,  has  been  once  determined 
by  a  court  of  competent  jurisdiction;  and  as  the  plaintiff  can* 
not  recover  against  the  sureties  a  lai^r  amount  than  that  ad< 
judged  against  the  principal,  neither  can  the  sureties  go  behind 
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sudi  judgment  and  lelitigate  the  question  thus  already  deter* 
mined. 
Reversed 


Tn  PBDKSPMiCiSBMiilfinloHMbaforatheooorliiMpartsdpMBiMm* 
CBkoriBi  y.  Hatkki§^  In  11  Iofir%  S2ei  8.  0L»  77  Am.  Dee.  14a 

JtnHntMKtf  WBiv  OoMOiiDsnn  MStixm  Simrr  ov  DvuiuAin^  oa  sojjjut 
Oiri  Who  b  Lublb  ofsa  to  DmnmABT.  —The  qiaeetion  hoir  br  a  jodg- 
mnt  or  deoree  ia  oonclmiv  agaiiiet  a  mretj  of  a  defendant^  or  agatnet  eno 
iHio  ie  liable  ofer  to  a  dsCendaiit^  aad  who  waa  not  a  party  to  the  aotko,  i» 
inrolfod  in  the  greateat  eonfnaion.  Between  the  intimate  relationa  wMok 
•ziat  betwoen  aaoh  a  peraon  and  the  defendant  in  the  anit^  on  the  one  aido. 
and  the  fandamental  prineiplethat  no  one  onght  to  be  bound  by  prooeadinga 
to  wliioh  be  waa  a  atranger,  on  the  otiur»  tiie  ooorta  haTe  found  it  diffieolt  to 


JuDGiODniB  Aoanmr  FnnioiFALa  ab  Bvnunca  aoADrar  SuaaniB. — 1.  In 
QeneraL — It  may  be  anggaated  at  the  ootaet^  aa  a  partial  aolntion  of  aome  of 
the  diyeratty  of  deoiaion  in  regard  to  the  eflfoot  of  jndgmenta  againat  prin- 
oipala  npon  their  anretiea^  that  in  aome  atatea  aoretiea  hare  <»rpi>yt««it»of  of 
conteating  jadgmenta  againat  their  prineq^ala*  while  in  other  atatea  they  havo 
not;  and  alKS  that  aoretiea  aaanme  different  kinda  and  degreea  of  liability  in 
difliBrantoaaea:See5<ateT.JJ<>ft;27Mo.840;8.O.,  72Am.1>ea27S.  Itaeema 
to  be  agreed,  however,  that  wherever  the  surety  haa  oontraoted  in  reference 
to  the  oondnot  of  one  of  the  partiea  in  some  aait  or  proceeding  in  the  ooorti^ 
or  for  the  reaolt  of  aodh  anit  or  proceeding,  he  ia  ooncladed  by  the  Judgment: 
Freeman  on  Judgmenta,  aeo.  180;  Brandt  on  Soretyahip^  aeo.  5S24.  Thna, 
aoretiea  on  a  bond,  given  by  a  party  in  a  suit,  to  perform  any  deoree  that 
might  be  rendered  therein,  are  absolutely  boond  by  the  deoree:  Biddk  t. 
Bahar,  13  OsL  205;  and  aee  Pin  ▼.  WAder,  14  Id.  202;  &  O.,  78  Am.  Dec 
647,  648;  and  where  an  aasignor  of  a  mortgage  covenanted  with  the  awigntrt^ 
that  the  property  mortgaged  would  prodnoe  a  given  anm  over  and  above  tho 
ooata  of  f  oreoloaing,  and  that  if  it  did  not  he  would  pay  the  dafioieniy,  in 
an  aotion  on  the  covenant^  the  proceedinga  in  the  suit  to  foredoae  will  bo 
conoluaive  evidence  aa  to  the  amount  of  the  deficiency:  Rapelye  v.  Prince^ 
4  Hill,  121;  8.  O.,  40  Am.  Deo.  267;  also^  where  a  gnardian'a  bond  lor  tho 
aale  of  real  eatate  waa  conditioned  that  he  would  justiy  account  for  the  pro- 
oeedi,  and  diapoae  of  them  aooording  to  law,  and  would  perf onn  all  ordera 
of  the  oourt  by  him  to  be  performed,  the  aureties  axe  condnded  by  an  order, 
on  the  gnardian'a  accounting,  aa  to  the  amount  due  from  him  to  the  ward: 
8kepardr.P€bble8,9SWiM.Z!9.  A  surety  ia  likewise  bound  by  the  acta  of 
lua  principal  in  fijdng  the  amount  of  liability,  in  purauance  of  a  qpeeial  pro* 
viaion  in  the  oontract:  Bkum  v.  Wcod^  87  N.  T.  026.  8ndi  judgment^ 
however,  are  only  oonoluaivo  in  the  abeence  of  fraud  or  onllnaion.  Ihua,  m> 
a  anit  againat  aoretiea  upon  a  bond  to  pay  auoh  ooata  aa  thcrobligee  ahonld 
reoover  againat  the  principal,  the  judgment  for  ooata  may  be  impeached  by 
tho  defendanta  on  the  ground  of  fraud:  OrecU  Fall*  Mfg.  Gx  v.  Wwtkr^  4B 
N.  H.  110;  aee  jm<  "8urBtiea  on  Bonds  Given  in  JudieSal  FhweedingSb" 

Further  than  this,  the  cases  do  not  agree.  Mr.  Brandt  aays:  "Altfaoni^ 
there  ia  a  conflict  of  authority  on  the  aubjeot^  it  aeema  to  be  the  better  op^< 
ion  that»  except  in  caaea  where,  upon  the  hir  oonatruetion  of  the  contrao^ 
the  aorety  may  be  held  to  have  undertaken  to  be  reaponailila  for  the  reanlt  of 
a  aait,  or  when  he  ia  made  privy  to  the  auit  by  notice^  and  the  opportuniljf 
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Niag  ifna  Wm  to  difnd  Hk,  a  JndgoMnt  agndmi  tlM  pcinflipftl  alono  !•»  as  • 
gnml  ra]%  eridflOM  agaiosl  the  rarctf  of  the  laet  of  iti  raeorory  only,  and 
■oi  ol  aaj  faefe  wUdi  b  waa  naeewaiy  to  find  in  order  to  reoovor  vaoh  judg- 
■ent":  Bkaadt  oa  Sueliyahip^  eeo.  02L  Tlua  propoeitioiit  we  take  it^  ia 
aoBB^  if  wo  are  to  undaHitenil  that  a  wue^a  being  '*  made  privy  to  the  ■oil 
hf  aottQe^"  fa  not  a  oommon-law  rifjtkt^  and  U  permitted  by  the  procedure  ia 
a  pcttkm  of  tiie  atatee  only,  esttier  gmefally,  or  in  qpeoial  inatancei.  Wo 
vndentHid  a  ebar  dJetinoilon,  not  always  obserred,  to  exist  between  a  mere 
aanty  and  one  who  mUn  into  a  omtraet  of  indemnity.  Urns  Gowen,  J.g 
asya  In  JiMten  ▼.  <3MmoU^  4  Hilly  fi22:  '*  I  am  aware  of  no  ease  where  a  mere 
aantyla  bomd  to  defend  in  order  to  sare  himself  from  injviy  by  a  judgment 
or  deoree  agsinat  his  prino^elt  eron  thoa|i^  he  have  notaoe  both  from  the 
onditor  and  the  ptineipaL''  Li  thia  oase^  the  soit  agninst  the  prindpal  was 
dsftaidsd  by  tiie  sorety  aa  tiie  agnt  of  ^  prino^aL  Again  In  the  nmeh- 
dlsoasBed  oaae  of  Dlp^f^lisst  ▼•  Bawkmd,  SA  Wend.  86,  a  deoree  agsinst  a  prin- 
o^al  In  a  oaose  on  a  bQi  filed  to  oompel  an  aoooont  waa  held  not  to  be  eri- 
dsnoo  against  one  iHio  oorenantsd  that  he  should  aoooont  and  pay  over  the 
balanoa  ionnd  to  be  dno.  Where  one  beoomae  sorety  for  the  payment  of  rant 
by  anottisr,  a  jvdgnMBt  lor  rent  against  tiie  latter  is  notondsnoe  against  the 
fomMT  In  an  aotion  on  hia  psonuse:  CHUmim  r.  Sirmig^  6i  Pa.  St.  242.  Kor 
is  a  deoree  loreoksing  a  mortgnge  ondenoe  against  a  surety  of  the  debtor: 
Affkigkm  T.  Pmrierf  47  Ala.  714.  And  a  Judgment  agsinst  the  prmoipel,  for 
hia  dolrioationBaaseerslaiy  of  a  oorporatiop,  is  not  ondenoe  against  the  surety 
on  his  bendy  either  of  the  faot  of  ombeadomont,  or  of  the  amount  ombesded: 
JlroatcafW  /aa  Ox  y.  McMUhm,  29  Id.  147.  Certain  other  oaaes  regard  the 
Judgment  aa  frkm/aek  ondenoe.  llius In  Aole ▼.  Jfarfinb  20  Ark.  029^  a 
Judgment  agsinst  an  attorney  of  a  book  for  money  olaimed  to  have  been  ro- 
oeivod  by  hiniy  but  never  aooounted  lor,  waa  held  to  be  prima  /ode  evidenoe 
agsinBt  the  soretiee  on  his  bond;  and  hi  ITeUe  v.  State,  4  Cold.  199,  it  was 
held  that  where  a  prinoipal  gave  bond  to  keep  an  orderly  tippling-house^  a 
Judgmsnt  of  oonvietioa  against  him  lor  keeping  a  disorderly  house  was  prinm 
Jack  ondenoe  agdnst  the  eurety  on  his  bond.  So  where  a  grantee  sssomed 
payment  of  the  mortgnge  debt^  and  a  Judgment  for  a  defloieaqy  against  the 
grantor  was  rendersd  in  iorodosuro  proooedingi,  the  grantee  not  being  a 
party,  the  timcmediim  and  judgment  were  held  to  be  prima  /aeSe  evidenoe 
against  the  grantee  to  show  the  amount  d  the  mortgage  debt,  the  sale  of  the 
lauperty,  and  the  amount  of  the  defioieni^:  Comstodk  v.  Drohaa,  8  Hun,  878. 
And  eeo  further,  aa  sustaining  the  yrfaiayiicig  nature  of  the  judgments.  Drum- 
tmmd  V.  Pvmtmam*§  Mn,  12  Wheat.  616;  B^tyer  v.  YFiffidou^  4  MoLean,  677. 
In  Wadtmorth  v.  OeHmd,  66  Iowa,  869,  alM^  the  prindpel  eaae  was  oited  with 
approval  to  the  point  that  a  Judgment  against  a  prinoipal  wae  pHmoL  fagk 
evidenoe  against  the  suretiss. 

2l  Bmxtkt  on  Bcait  Oim^  ia  JadidtEi  Pwcoodiagt  -—In  aooordanoo  with 
the  losiQgoing  psino^le  that  if  a  eurety  has  oootraoted  with  referenoe  to  the 
oenduet  of  a  perty  in  Judunal  oontroversies,  or  that  he  shall  be  liable  for  the 
tasnlt  of  a  suit,  he  is  eonoludod  by  the  judgment,  although  he  was  not  a 
perty  to  tte  aotion,  and  had  no  notaoe  of  it,  the  suretiee  on  various  bonds 
given  in  the  oourse  of  Judioial  prooeedingi  are  oonolurively  bound  by  the 
JudgMHits  against  their  prineipels.  Thus  suretiee  on  appeal  bonds  are  eon- 
4ndod:  See ifnrtfee* v.  Bnoh,  88  CU.  601;  ffaOawa^w.  Ikmii,  88  Id.  170; 
es  are  alw  sureties  on  injunotion  bonds:  MeBrwm  v.  Btmmrtiak,  2  Stew. 
616;  r<f  >wp  V.  igqnttnorrt,  6  Mioh.  486;  JVHole  v.  TVw^  46  K.  H.  431;  and  a 
and  rsBort  upon  damagee  sustsiaed  in  oonseqnenoe  of  a  tempocasy 
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injonctioQ,  duly  coofkrantdf  are  oondiuivB  apon  the  mtvtaee  in  the  nndertdk* 
ing,  proTiding  that  the  damages  mi^t  be  asoertained  by  a  reference,  or  otherw 
wiae:  Afeihodut  Church  v.  Barker,  18  N.  Y.  463;  PoOton  v.  Voikemmig,  II 
Hnn,  385.  A  jadgment  rendered  in  an  action  in  which  a  sequestration  wa» 
obtained  by  the  plaintiff^  determining  the  ownership  of  the  property  seques- 
tered to  be  in  the  defendant^  is  coaclttsive  against  the  soreties  on  the  seques- 
tration bond,  as  to  the  question  of  ownership:  Jonu  v.  Doie$,  3  La.  Ann. 
688.  So  a  judgment  against  the  defendant  is  oonclusiTe  evidence  of  the  debt 
against  his  surety  on  a  bond  to  dissolve  an  attaohment:  Outier  r.  Bmma,  115 
ICass.  27;  Traqf  t.  Makme^,  105  Id.  00;  compare  Qtdm  v.  Maym,  2  Rob. 
(La.)  610;  and  the  surety  on  a  bond,  oonditioned  that  the  defendant  in  aa 
attachment  suit  would  cause  the  property  attached  and  replevied  by  the 
bond  to  be  forthcomings  to  abide  the  final  order  of  the  court  in  such  suit^  ia 
oondusively  bound  by  the  judgment:  OoUku  ▼.  MUeheO,  5  Fla.  364;  but  in 
LartSgHe  ▼•  BaUkrin,  6  Mart  193»  it  was  held  that  a  judgment  reeoveted 
against  a  plaintiif  in  attachment  was  not  evidence  against  the  sureties  on  has 
bond  conditioned  to  seottre  the  defendant  in  the  suit  sgainst  any  loss  which 
he  mi^t  suffer  in  coDsequenoe  of  the  attachment.  The  correctness  of  thla 
latter  deoisian  is  extremely  doubtful,  in  the  light  of  the  foregoing  authorities. 
Upon  the  general  principle^  a  judgment  in  favor  of  a  plaintiff  in  replevin  ia 
oonolusive  against  the  sureties  of  the  defendant  on  a  redelivery  bond:  Km* 
medp  T.  BrowHf  21  Kan.  171.  A  judgment  against  a  principal  is  likewise 
oondusive  upon  his  bail:  ParBttrM  ▼.  Sumner,  23  Vt.  638;  8.  C,  66  Am. 
I>so.  94;  Keamr,  FUher,  10 La.  Ann.  261;  fr<^  v.Xeteif,  116 Mass. 26; com- 
pare  RMptOBea  ▼.  Ikai$,  8  Yeates,  128;  a  G,  2  Am.  Deo.  366;  but  if  ^e 
Judgment  be  entered  up  by  oollusion  between  the  original  parties  for  tiie  pitr> 
pose  c^f  defrauding  the  bail,  the  bail  will  not  be  oondnded:  Par]^uir§i  v. 
Bumner,  mipra;  M6U  v.  Hmen,  27  Vt.  208,  213.  The  doetrine  established  by 
these  latter  oases  is  general  in  its  operatum.  Where^  however,  a  reoeiver  of 
partnership  assets  was  appointed,  and  some  time  after  be  had  entered  upon 
the  performanoe  of  his  duties  he  gave  a  bond  that  he  would  ''henceforth  die* 
charge  the  duties  of  his  trust,"  sn  order  made  upon  his  aeeeuntiug  to  paj 
eiver  a  sum  adjudged  to  be  in  his  hands  ii  not  oonehiBive  upon  thesure^t 
ffiomptm  ▼.  MaeOregort  81  N.  T.  602.  This  deeia&oii  turned  upon  the  peen* 
liar  language  of  the  bond.  In  ComammmM  ▼.  €fmH  118  Mass.  300,  307, 
an  order  upon  a  reoeiver  to  pay  over  a  sum  of  nwnqr  asoertained  to  be  dnr 
ham  him  was  held  to  be  "  conqpetent"  evidence  against  his  sureties^  both  ol 
a  breadi  of  his  bond,  and  of  an  amount  due  ham  him  upon  sodh  breaohi 
aad  in  WUkkead  r.  Woo{foOt,  8  La.  Ann.  42;  also^  a  judgnant  against  a  re- 
oeiver was  held  to  be  but  |>r^iia  >beis  evidenee  against  his  sureties  on  a  bonft 
given  by  them  for  the  faithful  disohaige  of  the  prinoipal'a  daties  aa  reoeiver* 
llieee  lattsr  oaees  are  too  lestricled  in  their  operation. 

S.  8ureUe9onB<mdiiif'8herifka$idCondabki.~'TbBeum$;n^ 
the  cdfoot  to  be  given  to  judgments  against  sheriib  and  oonstdbbsy  for  wroQgfol 
aets  and  omissions.  Much  of  this  diSBrenee  in  resolt  can  undoubtedly  be 
•zplained  by  the  difliBrence  in  language  of  the  bonds.  One  line  of  oaaea  bolda 
that  the  judgment  is  no  evidenoe  against  the  sureties  on  the  bondt  of  any 
C4ot  wiiieh  was  neoeesary  to  find  in  order  to  leooiver  saeh  judgmsnts  Wklt$ 
V.  SUUe^  I  Blackf.  667;  Chmrmr  v.  ^AeOy,  2  Id.  26;  lMoa$  r.  (Sbsemor, 
6  Ala.  826;  Pfee  ▼.  VTefisCer,  14  CU.  202;  8.  C,  73  Am.  Dee.  647;  OamMad 
T.  ^osenior,  3  How.  (Miss.)  286;  oompafe  JUtdmre  ▼.  Ooiekmi^  6  Ala. 
68b  M|  ^^  this  view,  in  the  absence  of  special  language  in  the  bond  makiqg 
Hii  noMliis  leipOBilfale  lor  the  results  of  suits  against  the  eAoen^ 
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bait  Aooord  with  soand  principle.  Of  ooane,  the  jndginflnt  nuiy  be  evidence 
el  the  feet  of  recovery.  According  to  other  authoritiea,  the  judgment  ia 
frima  /aek  evidence:  Crauifcrd  v.  Wcrd^  7  Ga.  445;  Tctytor  v.  Jotmaon,  17  Id. 
S21s  Orawf  V.  Bulkieif,  25  Kan.  249;  S.  C,  37  Am.  Rep.  249;  /by  v.  Edmi»- 
torn,  25  Kan.  439;  MtiUen  v.  SeoU,  9  La.  Ann.  173;  Treamrera  v.  Templet,  2 
Spean^  48;  Treaaurtra  v.  BaUa,  2  Bail.  362,  380;  AtMna  v.  Baify,  9  Yerg. 
110;  Jf«f|/bni  v.  Overaaera  qf  Poor^  2  Rand.  313;  although  Lumpkin,  J.,  ia 
iVqrior  T.  Joknaon^  attpra^  thought  "it  waa  somewhat  difficult  to  perceive 
spon  wliat  prino^la  the  role  reata."  Li  Ohio,  the  judgment  ia  j»r{ma /icie  if 
^e  Boretiea  were  not  notified,  hut  oonoluaive  if  notice  be  given:  StaU  v.  Cb^ 
Hck^  3  OUo^  487;  Staia  t.  Jeamkigat  14  Ohio  St  73.  These  decisions,  aa 
piamng  atreaa  upon  the  laet  of  notice,  are  open  to  criticism.  In  City  qfLoweU 
▼•  PaHoetf  10  Met  309,  S.  C,  43  Am.  Deo.  430,  a  judgment,  recovered  against 
a  eonalaUe  for  wrongfully  taking  goods,  waa  held  to  be  evidence  of  that  fact 
a§iiiiit  llie  snretiea  on  hia  official  bond,  although  they  were  not  notified  of 
Hie  aetMNi  in  iHiioh  fhe  Judgment  waa  given.  The  court  deemed  it  unnaoee- 
aaiy  to  deeide  iHiethar  the  judipnent  waa  oonoluaive  or  not  In  the  more 
feoQBt  eaaa  of  TVaqr  y.  Chodwin,  5  Allen,  409,  a  judgment  againat  a  oonatable 
for  tiia  WTQOgfnl  attaehment  of  goods  of  a  third  person,  waa  held  conduaive 
eiridsBoo^  bo^  aa  to  the  damagea  and  ooata,  agunat  him  and  hia  auretiea  upon 
Ida  bond,  esaentad  by  them  jointly  and  aeverally.  Thia  deoiaion  waa  baaed 
opQB  Hie  joint  and  aeversl  nature  of  the  bond.  Other  caaea^  alao^  aaaert  the 
ecatelnaiTaneaa  of  the  judgment  in  the  abaenoe  of  fraud  or  eolluaion  against 
Hm  auretiea:  McBroam  v.  Qooemor^  4  Port  90;  Done  t.  OUborv,  51  Me.  544; 
JTofserv.  S^ridskmi,  17  Serg.  ft  R.  354;  a  a,  17  Am.  Deo.  068;  Anas  v. 
OmmmwmliK  8  Watta,  396;  a  C,  34  Am.  Dee.  477;  BagUa  ▼.  Kem,  5 
Whart  144|  Swafp  v.  ComsnomosaftA,  2  Pla.  8t  49|  M^aadmam  r.  Ommot^ 
wasM,  7  Id.  jMO^  241;  McMicbm  w.  ComniomoaaUh.  58  Id.  213;  221;  ewHw 
Chrwflfll  T.  OoaiamomaaaUhf  5  Binn.  184. 

4.  SwnHaa  ew  Bomda  f^BapaaUoi'a  ami  Admkiiairaton. — How  far  a  judgment 
er  deona  agHMt  an  exeentor  or  adminiatrator  conolndaa  the  aoretiaa  on  hia 
boBd,  iaalaoaqoeation  whiehianotwellaettled.  "Theoourtaaeemeqfually 
dividad  betw— i  thoae  which  hold  that  a  judgment  againat  an  adttiniatiator 
•ataUiahiag  a  damiaimti  by  him,  wiU  oonohiiively  entitle  to  a  reeovery  on 
Hia  adnuBJatntion  bond,  and  thoae  which  hold  thatauch  judgnant  ia  at  moat 
only  friNMi/aols  evidaooe  agamst  the  auetiaa  "  t  Koto  to  J7eanl  ▼.  X«^  32 
Am.  Dee.  202.  It  ahould  be  remembered  thai  the  fonn  d  the  bond  may 
eoBtrol  in  holdiig  tha  auretiea  eonoluded  or  not»  aa  may  alao  tiie  laot  that 
anretiea  in  aoma  atatea  may  oooteat  the  prooeedinga.  In  a  number  of  the 
atataa^  a  Judgment  or  deeree  eatablishing  a  olaim  againat  an  exeeutor  or  ad- 
odttiatrator  iMprima/ada  only  aa  againat  hia  auretiea:  BaamtU  v.  Oraton,  71 
Ga.Sll;  JVwrfhjtiy  ▼.  Xyfc^  5  T.  R  Mon.  266;  Oam^atc  Co.  v.  Brawn^^hk. 
Abb.  546}  Vtrratr.  Bakmger^  6  Id.  100;  Hayta  v.  iSfeowr,  7  Me.  237;  Igkiwi 
▼.AMe^2GinftJ.235;  X^BCofaft ▼.  Poilei; 38  Miaa.  476;  S.  C, 77  Am.  Dea 
651;  Ordhaary  ▼.  Camty,  2  HiU  (&  C),  813;  Ordmary  v.  Carliie,  1  McMulL 
100;  BMdm  ▼.  CM,  2  BaiL  6(^  63;  X^fcos  v.  Cwry'a  Bx*ra,  Id.  403,  406; 
Lyiaa  r.  OaVhmB,  3  MoOord,  225;  SheUon  ▼.  CmtUm,  Id.  412;  8tai  v.  Cbaiion, 
1  Humph.  470;  Oraddoet  v.  Twtm^a  AdnCr.  6  Leigh,  116^  124;  ^obson  v. 
rme^,  2  Otatt  73;  and  aee  JVcXoa^Mfti  v.  Bank  qf  Potomac,  7  How.  22Q, 
229.  The  oaae  of  Haiffea  v.  Seavar,  a»ipra,  mnat,  however,  be  regarded  as 
oratruled  by  nmrioaigk  v.  Kendatt,  02  Ma.  166;  Botama  v.  Todd,  63  Id.  427; 
and  alaa  anbaequeBt  South  pMnolina  deciaiona  aeem  to  inoline  to  tha  view  thai 
Ha  jBdfMMt  ii  oonolnaive  rather  than  prima  /ada:  Boyd  v.  CaUtwalk  4 
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Biflb.  117;  Nwim  v.  WaOaee,  1  Id.  4G0.  In  Nordi  OwoliiM,  prior  to  tlM 
act  of  1844^  a  judgmo&t  agHnat  an  adminiatrator,  aa  to  the  aue^  on  bb 
bond,  who  waa  not  a  party  to  the  action,  waa  no  evidenoo  wbatorer  of  aaaati^ 
bat  waa  oondmiTe  aa  to  the  dobt  only:  ArmiHead  t«  Harranumd,  4  Hawioi^ 
S39,  841;  MeBridev.  Cla^  Id.  43;  StridOamd  ▼.  Mwrfi^,  7  Joa«o»  244;  bat 
ondor  that  aol^  the  jodgmont  is  conohisiTe^  both  aa  to  tho  dobt  and  aa  toaMota 
aoiBoient  to  pay  it:  SUUetxreL  Brtmay.  Pite,141f.  0.531. 

In  many  other  atatoa»  the  judgment  or  decree  is  conclusive  in  the  abaenee  el 
fraod  or  collasion:  WiOkmmmY.  ffowai,4AhL  (M;  PeMuv.  Mcare^UU^ 
9;  LamUmv,  He^,  19 Id.  228;  WaUav.  Ooyfe,  20Id.  817;  Kffkr.  Ma^  22 
Id.  892;  Hotter  y.  Acre,  23  Id.  603;  JaneB  r.  RUter^s  Adm'r,  66  Id.  270;  Mar^ 
tin  ▼.  Tang,  72  Id.  23;  Orimmet  y.  HendenonCB  Adm*r,  66  Id.  621;  Irwim  ▼• 
AMfaii^26  GaL  214;  WiUegY.  Pofiflb,  6 Conn.  74;  Chodwin  y.  WUmm,  IBkbkl 
844;  CfoMmor  y.  iSfteOy,  2  Id.  28;  iS^r»'  ▼•  StaU,  A  Ind.  202;  BaUtm  y. 
YFood;  15IU.  169;  &  C,  68  Am.  Dec.  604;  JETonMy.  P«(9>fe,  66  SL  178;  A6&S 
T.  MkkUdtm,  1  J.  J.  Marsh.  176;  HeardY.  Xo(^  20Pick.  63;  aa,  82  Am. 
Dee.  197,  and  note;  Staie  y.  HoU,  27  Mo.  340;  8.  C,  72  Am.  Dec  273;  Tay- 
lor y.  Huni,  34  Mo.  206;  BagffoU  y.  BimXger,  2  Duer,  160;  People  exrtl.  Dem^ 
ortU  y.  Lawe,  3  Abb.  Pr.  460;  Cbsoni  y.  Jenme,  68  K.  Y.  316;  Qmhet  y. 
OMimioiiistti&A,  7  Pa.  St  266;  ^<ocxi//  y.  BcuJbm,  10  Wall.  683.  "Aa  to  aU 
thooe  matters  of  defenae  going  to  the  meritaof  the  debt  aa  between  the  ongi* 
■al  parties,  the  judgment  against  the  administrator  must  be  taken  to  be  oon- 
elnaiye  in  a  suit  on  the  administration  bond,  where  there  has  not  lieen  fraad 
or  oollnsion  "t  Heard  y.  Lodge,  wpra.  The  judgment  or  decree  i»  therefore 
eonclnaiyy  aa  to  the  debt  and  aa  to  the  assets  sufficient  to  pay  it;  and  of  other 
facta  upon  which  the  judgment  or  decree  is  baied;  aa  that  the  parties  in 
whose  fayor  the  decree  waa  rendered  are  distributees:  Laarnl^  y.  Heifer,  mtprcL 
But  while  a  Judgment  by  default  establishing  a  claim  against  an  administra- 
tor estops  the  sureties  from  relying  upon  the  insolyency  of  the'  estate  as  a 
defenae  to  aa  aotioa  on  hia  bond,  it  is  otherwise  if  the  insolyency  is  admitted 
by  the  agreed  statemmt  of  facts  in  the  case,  the  admission  being  a  waiyer  ol 
the  estoppel  created  by  the  default:  ThmUmgh  y.  Kendall,  62  Me.  166.  And 
suretisa  are  not  liable  to  a  creditor  for  the  amountof  a  judgment  obtained  l^ 
him  in  a  suit  commenced  after  the  chum  was  barred,  to  which  the  adminis- 
trator nagleoted  to  plead  the  statute:  Dawee  y.  Shed,  16  Mass.  6;  Qaokm  y. 
Baahom,  3  N.  H.  491;  or  in  which  the  administrator  appeared  and  pleaded 
the  statute^  but  waa  afterwards  defaulted:  RMnmm  y.  Hodge,  117  Mass.  222. 
8o  a  judgment  estahlishing  a  creditor's  claim  against  an  administeator  doea 
not  preyent  the  sureties  from  showing  that  prior  to  the  commencement  of  the 
action  in  which  such  judgment  was  rendered,  the  administrator's  authority 
had  become  extinguished;  Bourme  y.  Todd,  63  Me.  427.  The  judgment  is  not 
oondusiye  againBt  the  suretieB  of  an  executor,  when  rendered  against  his  ad- 
ministrator: (Trtqf  y.  JeMne,  24  Ala.  616.  A  decree  against  an  administrator 
may  be  attacked  by  the  sureties^  for  want  of  jurisdiction:  Butkaer  y.  Anker, 
1  McMuU.  86.  Ihe  judgment  can  also  be  contested  on  the  ground  of  fraud 
or  collusion:  AwmUy,  7Vrfy,36N.  Y.  266;  /nomy.  il(Khy^260aL2l4;and 
the  sureties  may  show  that  the  bond  was  not  made^  the  Uecree  not  rendered, 
or  that  the  decree  had  been  obeyed,  and  the  like:  See  Irwin  ▼.  Bachu,  eupra; 
WatUY.  O^yfe,  20Ala.  817;  MartinY.  TaUg,  72 Id.  23. 

6.  Sureiiee  on  Bands  qfChiardkme,  — A  few  caaes  haye  been  decided  as  to 
the  effect  of  judgments  or  decrees  against  guardiana  upon  the  sureties  on 
their  bonds.  In  McKMoty.  BaweO,  4  Hawks,  34,  it  was  held  that  the  record 
eC  a  reoorery  against  a  guardian  was  not  oyidence  against  hia  auretiea;  while 
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BrgcaU  ▼.  Owen^  1  Oa.  355,  BradweU  v.  Spencer,  16  Id.  578,  consider  decrees 
against  guardians  to  be  prima  fade  evidence  against  their  sureties.  The 
sureties  may,  however,  be  concluded  upon  the  doctrines  stated  above.  Thus 
where  a  guardian's  bond  for  the  sale  of  real  estate  was  conditioned  that  he 
would  justly  account  for  the  proceeds,  and  dispose  of  them  according  to  law, 
and  would  perform  all  orders  of  the  court  by  him  to  be  performed,  tiie  sure- 
ties are  concluded  by  an  order,  on  the  guardian's  accoonting,  as  to  the  amount 
due  from  him  to  the  ward:  Shepard  v.  PdUes,  38  Wis.  373. 

Judgments  as  Evidencb  against  Pebsons  Liable  ovxb  to  Dstendants 
TUEKEiN.  —  1.  In  Oenerai;  Notice,  —In  many  cases^  porsoos  not  parties  to 
actions  are  in  some  way  responsible  over  to  the  defendants  therein,  against 
whom  judgments  or  decrees  have  been  rendered.  The  question  is.  To  what 
extent,  if  any,  are  such  persons,  ultimately  liable,  bound  by  such  judgments 
or  decrees  f  The  answer  to  this  depends  upon  the  fact  of  their  being  notified 
of  the  original  proceedings.  If  a  defendant  is  indemnified  against  claims,  de- 
mands, or  liabilities  in  suit»  a  judgment  against  him  is  oonclnsive  upon  the 
person  indemnifying,  to  whom  notice  of  the  action  and  an  opportunity  to 
defend  had  been  given:  Duffidi  v.  Setitt^  3  Term  Rep.  374;  TarleUm  v.  TaTU- 
(on,  4  Maule  k  S.  20;  Beers  v.  Pinney,  12  Wend.  309;  Kip  v.  Brigham,  6 
Johns.  158;  8.  0.,  7  Id.  168;  and  see  Clark'e  E£rB  v.  Carrington,  7  Cranch, 
306,  322;  Kmg  v.  ITonnan,  4  Com.  R  884.  "The  purpose  of  giving  notice," 
says  BuUer,  J.,  in  DuffieJd  v.  ScoU,  supra,  **  is  not  in  order  to  give  a  ground 
of  action;  but  if  a  demand  be  made  which  a  person  indemnifying  is  bound  to 
pay,  and  notice  be  given  to  him,  and  he  refuse  to  defend  the  action,  in  con- 
seqnenoe  of  which  the  person  to  be  indemnified  is  obliged  to  pay  the  demand, 
that  is  equivalent  to  a  judgment,  and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not  bound  to  pay  the  money."  Herein 
the  case  differs,  as  remarked  above,  from  that  of  a  mere  surety.  The 
judgment  is,  of  course,  not  conclusive  as  to  a  fact  not  necessarily  determined 
by  it.  Thus,  where  the  owner  of  a  note  recovered  a  judgment  for  damages 
against  a  bank,  becanse  of  its  negligence  in  omitting  to  give  due  notice  of 
proftest  to  an  indorser,  in  an  action  by  the  bank  over  against  its  cashier,  who 
was  notified  of  the  suit  against  the  bank,  and  that  the  bank  intended  to  hold 
him  responsible,  the  judgment  is  evidence  to  show  a  recovery  against  the 
bank,  and  the  amount  of  damages  it  had  been  compelled  to  pay,  but  not  of 
the  negligence  of  the  cashier:  Bank  qfOtcego  v.  Bdbeock,  5  Hill,  152.  To 
make  a  judgment  conclusive  against  the  person  indemnif3ring,  however,  the 
latter  should  be  notified  of  the  action:  Aberdeen  v.  Blackmar,  6  Id.  324; 
Bramble  v.  Town  qfPouUney,  11  Vt.  208.  If  no  notice  be  given,  certain  cases 
have  held  the  judgment  to  be  prima  fade  evidence:  Lee  v.  Clark,  1  Hill,  56; 
Bridgeport  F.  ds  M,  Ins.  Co.  v.  WiU(m,  34  N.  Y.  275;  Taylor  v.  Barnes,  69  Id. 
430,  433;  and  see  Lyon  v.  Narthntp,  17  Iowa,  314,  316;  Sk^Y.  Cross,  21  Id. 
459,  462,  the  two  latter  cases  citing  the  principal  case;  but  other  authorities, 
under  similar  circumstanoes,  consider  the  judgment  to  be  no  evidence  at  all: 
De  Ordffx.  Wilson,  30  N.  J.  Eq.  435;  Lewis  v.  Knox,  2  Bibb,  453;  Johnson  v. 
TItompson,  4  Id.  294;  BeaU  v.  Beck,  3  Har.  &  McH.  242;  but  the  former  line 
of  decisions  seems  to  be  in  better  accord  with  principle. 

In  order  that  the  covenantor  against  liability,  or  the  one  who  is  responsible 
over,  should  thus  be  concluded  by  a  judgment,  he  should  be  tendered  *'  a  full, 
lair,  and  previous  opportunity  to  meet  the  question  in  controversy,"  and  it  is 
not  sufficient  that  he  happened  to  be  present  in  court,  and  may  have  cross- 
examined  witnesses:  Thtrpin  v.  Thomas,  3  Hen.  &  M.  139;  S.  C,  3  Am.  Dea 
415^  619;  compare  Pickett's  Shars  v.  Ford,  4  How.  (Miss.)  246.  "Mere  cog« 
Am.  Dbc.  Vol.  LXXXm-2.i 
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niance  of  the  existence  of  the  action  ia  not  notice  in  the  legal  Bense.  To  be 
available,  the  notice  mnst  apprise  the  party  whose  rights  are  to  be  affect*!*!^ 
of  what  is  required  of  him,  and  the  consequences  which  may  follow  if  he 
neglect  to  defend  the  action  ":  Peabody  v.  PMps,  9  CaL  213,  226;  Sampmm 
▼.  Ohleyer,  22  Id.  208.  The  notice  should  be  clear  and  precise,  should  inf  om 
the  one  to  whom  it  is  addressed  that  he  must  appear  and  defend  or  be  con- 
cluded, and  must  be  given  so  as  to  afford  a  reasonable  time  to  prepare  for  th* 
trial:  Somen  v.  SchmkU,  24  Wis.  417;  Boyd  v.  Whi^Uld,  19  Ark.  447;  Datih 
y.  WUboume,  1  Hill  (S.  C),  27;  &  C,  26  Am.  Deo.  154;  MiddkUm  ▼.  Thomp- 
mm^  1  Spears,  67;  Poh/y.  WUman^  3  Watts  k  8.  407.  The  notice  must  be 
aotaal,  and  not  oonstractiva:  Joicob  v.  Pierce,  2  Kawle^  204.  But  the  &ct  that 
the  oovenantor  appeared  and  conducted  the  defense,  should  certainly  be  snffi- 
eient  to  bind  him  by  the  judgment:  Barding  v.  Larhn,  41  HL  413;  fTemlel 
▼.  North,  24  Wis.  223;  Jemdng$  y.  Shddtm,  44  Mich.  92;  Brtma  y.  McMuUem, 

1  Hill  (S.  C),  29;  Loe^joy  y.  Murray,  8  WalL  1.  In  Maasachuaetti^  howeyer, 
it  was  held  in  an  action  by  a  city  against  which  a  judgment  for  damages  for 
a  defective  highway  was  recovered  over  against  a  person  responsible  for  the 
defect,  that  such  person  was  concluded  by  the  judgment  against  the  city,  if 
he  was  informed  of  the  pendency  of  the  action,  and  that  the  dty  intended  to 
hold  him  responsible^  although  he  was  not  requested  to  take  upon  himself  the 
defense  of  the  action:  CUy  qf  BoBUm  v.  Worthingion,  10  Gray,  496;  S.  C,  71 
Am.  Dec.  678;  and  in  a  similar  case,  in  the  supreme  court  of  the  United 
States,  the  judgment  was  held  conclusive,  if  he  knew  the  suit  was  pending, 
and  could  have  defended  it:  OUy  qf  Chkago  v.  Bobbms,  2  Blaok,  418;  "an 
express  notice  to  him  to  defend  the  suit  was  not  necessary  in  order  to  charge 
his  liability";  and  to  the  same  effect  is  i?o&Mw  v.  Oky  <if  Chicago,  4  Wall.  658^ 
where  it  was  remarked  that  "express  notice  was  not  required,  nor  was  it 
necessary  that  the  officers  of  the  corporation  should  have  notified  him  that 
they  would  look  to  him  for  indemnity.**  ^e  doctrine  announced  by  the 
oases  first  above  given  appears  to  be  the  preferable  one. 

Notice  to  an  agent  appointed  by  a  warrantor  of  land  to  receive  and  colleot 
a  note  for  the  purchase-money,  of  the  pendency  of  the  suit  against  the  war* 
rantor,  is  not  notice  to  the  warrantor:  OraJtam  v.  TankersUy,  15  Ala.  634, 645. 
The  notice  need  not  be  in  writing,  but  may  be  given  orally:  Miner  v.  Clark,, 
15  Wend.  425;  Somera  v.  Schmidt,  aupra.  If  it  does  not  appear  upon  the  retv 
ord  that  the  covenantor  had  notice,  whether  notice  was  actually  given,  or  not» 
becomes  a  matter  m  paia,  to  be  decided  by  the  jury:  Collijigwood  v.  Inom,  8 
Watts,  306. 

2.  Persons  Indemnifying  OJJicers» — A  judgment  recovered  against  a  sheriff 
or  a  constable,  for  a  wrongful  attachment  or  levy,  is  conclusive  against  a 
party  who  indenmifies  the  officer,  and  who  was  notified  of  the  suit»  and  had  sa 
opportunity  to  defend:  Train  v.  CMd,  5  Pick.  380;  MWer  v.  Rhoades,  20  Ohi» 
St.  494;  Lov^oy  v.  Murray,  3  Wall.  1;  2  Cliff.  191;  contra:  Oist  v.  Dams,^ 

2  Hill  Ch.  335,  345;  compaie  Bond  v.  Ward,  I  Nott  &  McC.  201.  If  no  no> 
tice  be  given,  the  judgment  is  but  prima  jade  evidence:  Stetoari  v.  Thomas,. 
46  Mo.  42;  BurriU  v.  Weet,  2  K.  H.  I9a  In  Humvrd  v.  Nagk,  40  Pa.  St 
178,  it  was  held  that  where  a  bond  of  indemnity  was  executed  by  the  plain- 
tiffs in  execution  to  save  the  sheriff  harmless,  in  case  he  should  levy  on  cer- 
tain ^oods  alleged  to  belong  to  the  defendant  in  execution,  a  judgment 
recovered  against  the  sheriff  is  proper  evidence  in  an  action  against  the  sure* 
ties  on  the  bond,  who  had  no  notice  of  the  suit,  to  show  that  the  loss  and 
damage  happened,  but  it  is  not  conclusive  evidence  of  the  amount  of  dam- 
•ges  the  sheriff  was  entitied  to  recover  against  the  sureties;  and  in  BarUm 
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▼.  Camj)beU,  1  Wend.  50,  where  a  cooBtable,  in  levying  npon  certain  prop- 
erty, received  a  joint  and  several  promise  of  indemnity,  signed  by  the  plain- 
tiff in  execution  and  a  surety,  and  a  judgment  was  afterwards  recovered 
against  the  constable  for  making  a  wrongful  levy,  a  notice  of  the  action  to 
the  plaintiff  in  execution  was  held  sufficient  to  make  the  judgment  prima 
/acie  evidence  against  the  surety.  This  latter  case  is  clearly  distinguishable 
from  those  cited  above  to  the  main  proposition,  for  while  the  principal  was 
notified,  the  sureties  were  not.  In  (Mifomia,  it  is  provided  that  "if  an  ac- 
tion be  brought  against  a  sheriff  for  an  act  done  by  virtue  of  his  office,  and 
he  give  written  notice  thereof  to  the  sureties  on  any  bond  of  indemnity  re- 
ceived by  him,  the  judgment  recovered  therein  shall  be  conclusive  evidence 
cf  his  right  to  recover  against  such  sureties":  Code  Civ.  Proc,  sec.  1066; 
i>ii<^  V.  Pacheeo,  21  CaL  438;  Dennif  v.  Packard,  28  Id.  101. 

dw  8urelie$  on  Bonds  qf  Deputies  Oiven  to  Officers.  — Connected  with  the  last 
■abject  is  the  case  of  a  deputy  officer  who  executes  a  bond  with  sureties  to 
his  principal  for  the  faithful  discharge  of  his  duties.  It  is  held  by  the  case  of 
Thomas  v.  HnbbeU,  16  K.  T.  405,  8.  C,  69  Am.  Deo.  619,  that  a  judgment 
recovered  against  a  sheriff  for  the  wrongful  act  or  omission  of  his  deputy  in 
an  action  in  which  notice  was  given  to  the  deputy,  but  not  to  the  sureties  on 
his  bond,  was  not  evidence  of  the  deputy's  liability,  as  against  the  sureties. 
The  sureties  should  have  been  notified;  compare  TTiomas  v.  Hvbbdlf  35  N.  Y. 
120;  but  under  similar  circumstances,  the  judgment  was  asserted  to  bd,  at 
leasts  prima  fade  evidence  against  a  surety,  in  Weatervdt  v.  Smith,  2  Duer, 
449^  following  BarHett  v.  Campbell,  I  Wend.  50,  cited  supra,  which  certainly 
aapports  this  view;  and  in  Fay  v.  Ames,  44  Barb.  327,  the  judgment  was  con* 
aidered  conclusive.  The  judgment  was  also  decided  to  be  conclusive  in  Cham- 
berlaim  v.  Godfrey,  36  Vt.  380,  where,  however,  stress  was  laid  upon  the  form 
cf  the  bond.  While  in  Stephens  v.  Shafer,  48  Wis.  54,  S.  C,  33  Am.  Rep.  793, 
the  judgment  waa  held  to  be  at  least  prima  fade  evidence.  To  the  same 
•fiect  is  Jacobs  v.  HUl,  2  Leigh,  393.  This  view,  we  take  it,  in  the  absence 
of  special  circumstances,  is  correct.  In  Virginia,  a  judgment  against  a  sheriff 
was  held  to  be  prima  fads  evidence  against  the  deputy's  sureties,  where  the 
deputy  had  no  notice:  Cox  v.  T1uma£s  Adm'x,  9  Qratt.  323;  but  it  was  further 
held  that  where  the  deputy  waa  present^  and  assisted  in  the  defense,  it  waa 
condnsive:  Crauford  v.  Turk,  24  Id.  176. 

4.  Servants  JAahls  over  to  Masters,  —  Cases  in  which  masters  have  sought 
to  hold  their  servants  bound  by  judgments  recovered  against  the  former  for 
the  acts  or  omissions  of  the  latter,  seem  to  be  but  very  few;  but  there  is  no 
reaaoQ,  if  they  arise,  why  they  should  not  be  governed  by  the  general  princi- 
ples stated  above.  In  OreenY,  New  River  Co.,  4  Term  Rep.  589,  590,  there  is 
a  dkisim  to  the  effect  that  a  verdict  against  a  master  for  the  negligence  of  his 
servant  may  be  given  in  evidence  in  an  action  brought  by  ihe  master  over 
against  the  servant  as  to  the  quantum  of  damages,  though  uot  as  to  the  fact 
of  the  injury.  In  Dams  v.  Louisiana  Tow  Boat  Co,,  9  La.  575,  where  the 
master  of  a  boat  sued  his  employers  for  wages  and  advances,  a  judgment 
■gainst  the  employers  condenming  them  to  pay  damages  occasioned  by  the 
employee's  misconduct  was  held  admissible  against  the  employee  to  show  that 
the  money  was  recovered,  but  it  seems,  no  further.  These  cases  are,  to  say 
the  least,  unsatisfactory. 

5.  Persons  Responsible  for  Dtfeetive  Highways  lAMs  over  to  Cities  or  Toums.^' 
A  number  of  cases  have  arisen  where  a  city  or  town,  against  which  a  judg« 
ment  for  damages  caused  by  a  defective  street  or  highway  has  been  recov* 
eved,  has  sought  to  hold  the  person  responsible  for  such  defect  liable  over 
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for  the  damages.  It  is  held  that  if  proper  notice  has  been  given,  the  judg- 
ment is  conclusive  as  to  the  facts  thereby  established;  viz.,  that  the  street 
or  highway  was  defective,  that  the  person  was  injured  there  while  using 
due  care,  and  that  he  suffered  damage  to  the  amount  of  the  judgment:  CUy 
of  Boston  V.  Worthington,  10  Gray,  496;  S.  C,  71  Am.  Dec.  678;  InJiabUatUa 
qf  MUford  v.  Holbrool,  9  Allen,  17;  City  oj  Portland  v.  Rkliardson^  54  Me.  46; 
and  see,  to  practically  the  same  effect,  CUy  of  Chicago  v.  UMins,  2  Black, 
418;  RMins  v.  CUy  qf  Clikayo,  4  Wall.  658.  In  LUtleton  v.  Rkhardwn,  34 
N.  H.  179,  S.  C,  66  Am.  Dec.  759,  it  was  held,  however,  that  while  the 
judgment  would  be  conclusive  of  the  facts  upon  which  it  was  obtained  if 
it  appears  upon  the  record  that  the  recovery  must  have  been  for  the  same 
cause,  if  the  record  leaves  the  matter  in  doubt,  the  facts  upon  which  the 
judgment  was  rendered  must  be  proved  before  the  judgment  can  be  admitted 
as  evidence  of  anything  beyond  its  own  rendition  and  tenor. 

6.   Warraniora  Liable  over  to  Warrantees. — The  effect  of  a  judgment  against 
a  warrantee  of  the  title  of  land  upon  his  warrantor  is  somewhat  discussed  in 
the  note  to  Andrews  v.  Denison,  43  Am.  Dec.  670,  and  we  need  only  to  re- 
capitulate the  principal  rules,  adding  some  further  cases.    The  doctrine  is 
well  established  that  a  judgment  against  a  warrantee,  in  an  action  of  which 
the  warrantor  had  proper  notice,  is  conclusive  against  the  warrantor,  in  the 
absence  of  fraud  or  collusion:  Freeman  on  Judgments,  sec.  187;  note  to  An^ 
drews  v.  Deniaon,  supra;  Hinds  v.  AUen,  34  Conn.  195;  Harding  v.  Larkin, 
41  HI.  413;  McConneUv.  Downs,  48  Id.  271;  HamiUon  v.  Oui^s  £hs*rs,  4  Mass. 
349;  S.  O.,  3  Am.  Deo.  222;  Chamberlain  v.  Prebk^  11  Allen,  370;  Cooper  v. 
Watson,  10  Wend.  202;  NaUonad  F.  Ins.  Co,  v.  McKay,  5  Abb.  Ft.,  K.  S., 
445,  447;  Dam  v.  WUboitme,  1  HUl  (S.  C),  27;  a  C,  26  Am.  Dec.  154; 
MtddleUm  v.  Thompson,  1  Spears,  67;  Wilson  v.  McElevee,  1  Strob.  65;  Swenk 
V.  Stout,  2  Yeates,  470;  Leather  v.  Poultney,  4  Binn.  352;   Ives  v.  NUes,  6 
Watte,  323;  Paul  v.  Wi^nan,  3  Watts  &  S.  407,  409;  Turner  v.  OoodritA,  26 
Vt.  707,  708;  Knapp  v.  Town  qf  Marlboro,  34  Id.  235;  S.  C,  31  Id.  674;  Bender 
V.  Fromberger,  4  DalL  436;  and  see  Waldo  v.  Long,  7  Johns.  173;  Keyv,  WaOxr, 
7  La.  297;  and  the  record  of  recovery  against  the  warrantee  is  admissible  in 
evidence  against  the  warrantor,  although  the  warrantee  was  examined  as  a 
witness  for  the  plaintiff  in  ejectment:  Griffin  v.  Reynolds,  17  How.  609.    A 
/orthri  is  a  warrantor  bound,  when  he  was  not  only  notified  of  the  action, 
but  assisted  in  the  defense:   Wendel  v.  NorHi,  24  Wis.  223.     But  "a  war- 
rantor cannot  be  bound  by  a  judgment,  where  he  has  been  notified  to  defend, 
beyond  what  was  in  controversy  and  determined  in  the  suit":  Andrews y, 
Denison,  16  N.  H.  469;  S.  C,  43  Am.  Dec.  565.     He  is  not  concluded  unless 
he  has  been  given  proper  notice:  Oraham  v.    TanJxrsley,  15  Ala.  634,  645; 
Somers  v.  Schmidt,  24  Wis.  417;  and  as  to  what  is  proper  notice,  see  supra; 
and  also  note  to  A  ndrews  v.  Denison,  43  Am.  Dec.  570-573.     If  no  notice  has 
buen  given,  it  seems  to  be  cousidered  by  some  cases  that  the  judgment  would 
not  even  be  piijnafacie  evidence  against  the  warrantor  of  an  eviction  under  a 
paramount  title:    Pcabody  v.  Phelps,  9  Cal.  213;  Sanq^son  v.  Ohlcyer,  22  Id, 
208;  SLik  V.   Woodri^/jr,  15111.  15;  PrcwU  v.  Kenton,  3  Bibb,  280,  282;  contra: 
PaiU  V.   Witinan,  3  Watts  &  S.  407,  409.     The  rule  as  to  the  conclusiveness 
of  the  judginent  against  a  warrantee  wlien  the  warrantor  has  been  properly 
notified,  is  ajiplied  also  where  the  warrantee  institutes  an  action  for  posses- 
sion, and  fails  to  recover,  the  warrantor  being  duly  notified  to  appear  and 
maintain  the  title:  Gragg  v.  Richardson,  *Jo  Ga.  5G6;  Pitkin  v.  Leavitt,  13  Vfc 
379;  Brown  v.  Tai/hr,  LI.  031;  contra:  Ferrell  v.  Alder,  8  Humph.  43.     Cer^ 
tain  cases  appear  to  be  opposed  to  the  foregoing  conclusions.     Thus  it  has 
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been  held,  in  an  action  for  the  breach  of  a  covenant  of  quiet  enjoyment,  that 
the  record  of  a  recovery  by  a  third  person  against  the  grantee,  effected  after 
notice  to  the  grantor,  is  not  conclnsive,  and  it  seems  not  any  evidence  of  title 
against  the  grantor:  Martin  v.  C<no2tt,  2  Dev.  ft  B.  101;  WUliamg  v.  Sliuuff 
Term  Rep.  (N.  O.)  197;  and  in  Belden  v.  Seipnaur,  8  Conn.  904,  S.  0.,  21  Asl. 
Dec.  661,  a  judgment  recovered  against  the  tenant  of  a  covenantee,  in  an  ac- 
tion in  whidi  the  covenantor  had  notice  and  defended,  was  strong,  but  not 
conclusive  evidence  against  the  covenantor  in  an  action  agvnst  him  for  the 
breach  of  the  covenants  of  seisin  and  good  right  to  convey:  See  also  Booker  v. 
BeO,  3  Bibb,  175;  S.  C,  6  Am.  Deo.  641;  CUy  qf  St.  Louis  v.  BiaaeU,  46  Mo. 
157.  Of  course,  a  judgment  may  be  shown  to  have  been  obtained  by  fraud 
or  collusion:  See  note  to  Andrew  v.  Deni^on^  43  Am.  Dec.  670. 

Where  a  proper  notice  has  been  served  upon  the  warrantor  of  the  title  of 
persoDal  property,  the  judgment  against  the  vendee  is  likewise  conclusive  as 
to  title  upon  the  vendor,  as  in  the  case  of  land,  in  an  action  against  him  upon 
the  warranty:  Note  to  Andrewa  v.  DerUaon,  43  Am.  Dec.  571;  Salle  v.  Light's 
Bx'ra,  4  Ala.  700;  S.  C,  39  Am.  Dec.  317;  Boyd  v.  WJdtfield,  19  Ark.  447; 
Thatnion  v.  Spratt,  52  Me.  202;  PidceU's  ExWb  v.  Fordy  4  How.  (Miss.)  246; 
Barney  v.  Dewey,  13  Johns.  224;  S.  C,  7  Am.  Dec.  372;  eonira:  SJiober  v.  Rofh 
mudu,  2  Murph.  33;  Sanders  v.  Hamilton,  2  Hayw.  (N.  C.)  282;  compare  Allen 
V.  BomUree,  1  Spears,  80;  BlasdaJe  v.  Babcoek,  1  Johns.  517;  and  see  Clark  v. 
ComUryman,  12  Wend.  446;  Thomas  v.  Bechnan^  1  B.  Mon.  29.  So  where 
one  sold  a  note,  warranting  that  the  maker  had  nothing  which  could  be 
pleaded  in  ofibet  thereto^  and  the  purchaser  was  prevented  from  recovering 
by  an  oflGMt  pleaded  and  allowed,  in  an  action  by  the  purchaser  to  recover  for 
a  fraudulent  representation  in  regard  to  the  ofibot,  the  prior  judgment  is  con- 
clusive of  the  existence  of  the  claims  allowed  in  ofiEset,  the  seller  having  been 
preaent  at  the  trial  on  the  note,  and  assisted  the  plaintiff  in  maintaining  his 
action:  Waiter  v.  Ferrin,  4  Vt.  523;  and  where  one  sells  a  note,  and  warrants 
it  valid,  a  judgment  against  the  vendee  in  a  suit  on  the  note,  where  the  de- 
fense was  want  of  consideration,  and  where  the  vendor  was  notified  of  the 
action,  and  began  to  take  a  part  in  the  proceedings,  is  conclusive  against  the 
vendor  as  to  the  facts  therein  adjudicated:  Carpenter  v.  Pier,  30  Id.  81;  and 
in  an  action  to  recover  back  money  paid  by  the  plainti&  to  the  defendants 
on  the  purdhase  of  certain  United  States  securities,  alleged  to  be  counter- 
feits, a  judgment  in  an  action  brought  by  the  United  States  against  the  plain- 
tifE^  to  recover  back  money  paid  to  redeem  the  securities,  is  conclusive 
evidence  against  the  defendants  as  to  the  genuineness  of  the  securities,  the 
defendants  having  been  notified  of  the  suit>  and  that  the  plaintiffs  would  look 
to  the  defendants  in  case  a  judgment  was  recovered  against  the  plaintiffs: 
Heiser  v.  Hatch,  86  N.  Y.  614.  A  fortiori  is  the  judgment  conclusive  upon  a 
vendor  of  chattels  warranting  the  title,  if  he  takes  upon  himself  the  defense 
of  the  suit  against  the  vendee:  Jennings  v.  SJteldon,  44  Mich.  92;  Brown  v. 
McMwOen,  1  Hill  (S.  C),  29;  compare  AUenv,  Bountree,  1  Spears,  80.  If  no 
notice  was  given,  it  has  been  held  that  the  judgment  would  be  evidence  only 
to  show  the  fact  of  recovery,  and  the  amount  of  damages,  and  would  not  be 
even  prima  /aae  evidence  that  the  vendor  had  no  title:  SaXle  v.  Light^s  Ex^a, 
4  Ala.  700;  S.  C,  39  Am.  Dec.  317;  PickeU's  Ex*rs  v.  Ford,  4  How.  (Miss.) 
246;  Stephens  v.  Jack,  3  Yerg.  402.  So  in  Jacob  v.  Pierce,  2  Bawle,  204,  it 
was  held  that  a  discharge  of  a  person  by  habeas  corpus,  who  was  claimed  aa  a 
slave,  was  not  to  affect  one  who  warranted  the  title  as  a  slave,  unless  he  had 
notice  of  the  proceeding.  As  to  what  is  proper  notice,  see  the  rules  stated 
above.     The  case  of  Smith  v.  Moore,  7  S.  C.  209,  S.  C,  24  Am.  B«p.  47,  la}  s 
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down  an  important  doctrine,  in  that  a  judgment  against  a  vendee  of  chattels 
tar  the  breach  of  an  implied  warranty  of  soundness,  is  not  evidence  of  aa 
alleged  breach  of  a  similar  warranty,  in  an  action  by  such  vendee  against  hn 
vendor,  and  this,  althougli  the  vendor  had  notice  of  the  action  against  tlw 
vendee. 

7.  Prindpala  Liable  over  to  BureUes,  —  If  a  surety  satisfies  the  obligatioa 
for  which  he  was  bound,  his  right  to  recover  over  against  his  principal  would 
aeem,  in  the  absence  of  special  circumstances,  to  be  governed  by  the  general 
rules  above  given.  It  has  been  held  that  a  judgment  or  decree  in  a  suit 
against  a  surety  is  sufficient  prima  fade  evidence  of  the  liability  of  tfa« 
surety,  and  of  the  liability  of  the  principal  over  to  him:  Snider  v.  €hta^ 
AoiMe,  16  Ark.  72;  Bone  v.  Torry,  Id.  83;  although  the  principal  was  not  » 
party  to  the  suit»  nor  notified  of  the  suit  against  the  surety:  Ch^mom  t. 
Fambro,  Id.  291;  Chipman  v.  Simmons,  Id.  295.  And  where  a  judgment  has 
been  rendered  against  a  principal  and  his  surety  on  a  bond,  and  the  surety  oil 
satisfying  the  judgment  sues  the  principal  for  money  paid  to  his  use,  the  prin- 
cipal is  estoj^ed  from  alleging  illegality  in  the  oonsideraticm  of  the  bond; 
puts  V.  Fugaie,  41  Mo.  405.  But  where,  under  the  laws  of  one  state,  aom- 
oiaiy  judgment  without  notice  was  obtained  by  (mreties  against  their  prin- 
cipal, such  judgment  can  have  no  extraterritorial  validity,  so  as  to  authoriaa 
a  recovery  in  another  state:  Sevier  v.  Soddie,  51  Id.  580. 

8.  ContrSnttion  between  Co-euretiee,  — A  judgment  fairly  recovered  against 
a  surety  is  conclusive  against  a  oo-surety,  in  a  suit  for  contribution,  if  the 
eo-Burety  had  proper  notice  of  the  prior  suit:  Love  v.  Gibion,  2  fla.  506| 
MaUn  V.  Bull,  13  Serg.  ft  R.  441,  443;  compare  Breckinridge  v.  Tayhr^  ft 
Dana,  110;  but  if  no  notice  be  given,  the  judgment  Ib,  it  seems,  frimafadkr 
KrampKe  Ex^x  v.  Hartz'a  Ex're,  52  Pa.  St  525;  and  see  Cobb  v.  Baynea^ 
8  B.  Mon.  137;  also  Lueaa  v.  Cuny^a  Bx'rs,  2  BaiL  403;  Predar  v.  StaUworth,  37 
Ala.  402.  In  Fletcher  v.  Jackson^  23  Vt.  581,  S.  C,  56  Am.  Dec.  98,  how- 
ever, a  judgment  against  sureties  on  a  bond  was  held  to  be  evidence  against 
the  co-sureties  in  a  suit  for  contribution,  to  show  the  amount  of  the  recovery, 
but  was  not  evidence  of  the  default  of  the  principal;  and  this,  it  appean^ 
independent  of  notice:  compare  Balaton  v.  Wood,  15  HL  169;  S.  O.,  6ft 
Am.  Dec  004. 
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TsAzranB  or  Nona  Sioubbd  bt  Mortoaob  Ca&ries  Mortgaqb  with  Ii; 
as  an  equitable  incident,  as  between  the  immediate  parties  to  the  trans- 
fer,  but  not  as  to  third  parties  who  had  no  notice  of  it. 

Bquxtablb  Assionvb  of  Mobtoaoe,  bt  VrRTUK  or  Transfbr  op  Naoon- 
ABLE  Notes  Secured  thereby,  has  No  Priorttt  over  a  subsequent 
mortgagee,  for  value  and  without  notice;  the  first  mortgage  having  been 
satisfied  of  record  by  its  mortgagee,  to  whom  the  premises  had  been  con- 
veyed in  payment  of  the  notes,  after  his  transfer  of  the  notes  an4  priotf 
to  his  execution  of  the  second  mortgage. 

Suit  for  a  foreclosure.  The  defendant,  Anderson,  executed 
to  one  Mobley,  a  mortgage  of  real  estate,  to  secure  certain  ne* 
gotiable  notes.    These  notes  were  sold  and  transferred,  befinm 
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maturity,  by  Mobley  to  the  plaintiff.  Subsequently,  Ander- 
son conveyed  the  mortgaged  premises  to  Mobley,  in  payment 
of  the  notes,  and  Mobley  thereupon  satisfied  the  mortgage 
upon  the  margin  of  the  record,  without  the  knowledge  or  con« 
sent  of  the  plaintiff.  Mobley  afterwards  mortgaged  the  same 
property  to  the  Artisans'  Bank  of  New  York,  to  secure  a  loan. 
The  bank  acted  in  good  faith,  procured  the  records  to  be  ez- 
4unined,  and  had  no  notice  that  the  first  mortgage  had  not 
been  paid.  The  Artisans'  Bank  subsequently  foreclosed  its 
mortgage,  without  making  the  plaintiff  a  party  to  the  proceed* 
ing,  and  purchased  the  property  at  the  foreclosure  sale.  The 
plaintiff  brought  this  suit  to  foreclose  the  mortgage  given  by 
Anderson,  and  from  the  decree  of  foreclosure  the  Artisans' 
Bank  appeals. 

Bissell  and  Shiras,  for  the  appellant. 
SamueUj  AUisoUj  and  Crane^  for  the  appellee. 

By  Court,  Wright,  J .  The  question  to  be  determined  is, 
Which  mortgage  is  the  prior  lien  upon  the  property?  Both 
parties  claim  to  be  innocent,  and  we  are  to  settle  their  respect- 
ive rights  upon  general  principles,  and  such  aid  as  we  can 
derive  from  the  provisions  of  our  statute. 

The  transfer  of  the  note  to  plaintiff  carried  with  it,  as  an 
equitable  incident,  the  mortgage  given  to  secure  the  same. 
That  this  is  true  as  between  the  immediate  parties  to  the 
tranfer,  there  is  no  controversy.  But  a  pertinent  inquiry  is, 
whether  this  is  equally  true  as  to  third  persons  who  had 
no  notice  of  it,  to  the  extent  that  they  were  bound  to  know 
that  the  original  mortgagee  ceased  to  have  the  right  to  cancel 
or  discharge  the  mortgage.  The  security  passes  to  the  as- 
signee or  holder  of  the  notes,  as  an  incident,  and  upon  the 
principle  that  the  party  holding  the  debt  has  a  right  to  that 
which  was  given  to  secure  it.  But  is  the  theory  just  or  tenable 
which  compels  a  third  person  to  take  notice  of  such  transfer, 
and  of  the  equitable  consequences  following?  Now,  as  stated 
above,  the  mortgagee  or  payee  may  be  barred  by  it.  And  so 
there  is  no  hardship  or  injustice  in  requiring  the  mortgagor  to 
take  notice  of  it  if  he  proposes  to  satisfy  his  debt,  for  he  has 
a  right,  and  the  exercise  of  a  proper  diligence  demands  that 
he  should  exact  the  production  of  the  notes  before  paying  the 
same.  But  by  what  process  of  reasoning  can  this  principle, 
or  this  line  of  argument,  be  urged  against  a  third  party,  who 
tn  utter  ignorance  of  the  facts,  and  of  facts,  too,  which  ho  could 
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not  ascertain  by  the  use  of  even  extraordinary  diligence,  takes 
an  encumbrance  upon  property  which  is  apparently  freed 
from  the  prior  lien  ?  We  confess  our  inability  to  see  its  appli- 
«jability  or  pertinency. 

It  is  perbai)s  suggested  that  the  second  mortgagee  should 
apply  to  the  mortgagor  to  ascertain  the  facts.  Suppose  he 
does,  and  he  confirms  what  is  apparently  true  by  the  entry 
f ipon  the  record,  is  he  then  protected  ?  If  so,  then  he  derives 
an  advantage  firom  that  which  only  corroborates  the  falsehood 
(but  apparent  truth)  of  the  record.  If  not,  then,  where  else 
can  he  go  ?  Is  he  to  give  notice  that  he  is  about  to  take  a  lien 
upon  the  property,  and  that  all  the  world  must  speak  or  after- 
wards  be  concluded.  Or  is  he  to  forbear  making  this  invest- 
ment, because,  perchance,  some  person  may  have  been  guilty 
of  a  fraud,  a  fact  of  which  there  is  not  a  single  circumstance 
to  create  even  a  suspicion.  It  seems  to  us  that  to  require 
such  inquiry  or  diligence  is  to  reverse  all  the  well-settled 
rules,  and  to  impose  a  duty  upon  him  not  recognized  by  any 
of  the  cases,  and  certainly  not  in  consonance  with  reason. 

But  on  the  other  hand,  how  easy  it  is  for  the  assignee  of 
the  notes  or  debt  thus  secured  to  protect  himself.  He  can,  by 
having  the  mortgage  assigned  on  the  margin  of  the  record, 
protect  himself  against  all  possible  fraud  on  the  part  of  the 
mortgagee,  and  leave  the  evidence  of  his  rights  in  such  a  con- 
dition as  that  it  must  inevitably  be  seen  by  any  one  looking 
for  encumbrances.  Or  if  not  thus,  he  may  take  his  assign- 
ment in  the  ordinary  form;  have  it  duly  acknowledged  and 
recorded,  and  thus  give  notice  of  his  interest  in  the  security  to 
third  persons.  Whether  this  would  operate  as  constructive 
notice  under  the  statute,  we  shall  examine  hereafter.  We 
only  refer  to  it  now  to  show  that  there  is  a  more  plausible^ 
tangible  method  for  the  assignee  to  protect  himself  than  is 
given  the  subsequent  mortgagee,  who  acts  upon  the  validity  of 
a  satisfaction  entered  by  the  only  party  apparently  authorized 
to  make  it. 

But  let  us  come  to  the  actual  facts,  and  see  how  the  case 
stands.  The  subsequent  mortgagee  took  the  precaution  to 
have  the  records  examined,  and  found  that  the  first  mortgage 
was  canceled  or  satisfied  by  the  proper  entry  on  the  margin  of 
the  record,  signed  by  the  genuine  signature  of  the  mortgagee. 
The  record  contained  no  evidence  that  any  other  person  had 
any  interest  in  the  security,  or  ever  had.  It  is  not  a  case  of 
forgery,  but  at  the  most,  a  fraud  practiced  by  the  mortgagee 


JuRO^  1863.]     Bank  of  State  of  India^na  t;.  Anderson.      o93 

ttpon  the  holders  of  the  debt.  They,  by  failing  to  take  the 
proper  transfer,  had,  in  equity  at  least,  continued  the  mort- 
gagee as  the  trustee  holding  the  lien  for  them.  But  as  to 
third  persons  without  notice,  he  still  held  it  for  himself. 
Now,  suppose  these  beneficiaries  had  been  induced  by  actual 
fraud  to  consent  to  such  satisfaction,  would  it  be  claimed  that 
they  could,  by  afterwards  showing  that  fact  and  procuring  the 
cancellation  of  such  entry  of  satisfaction,  acquire  priority  over 
an  intervening  innocent  encumbrancer  ?  It  seems  to  us  most 
clearly  not,  and  that  the  case  is  no  different  when  a  fraud  has 
been  practiced  by  the  legal,  apparent  record-owner  of  the 
mortgage,  which  results  in  an  injury  of  one  of  two  innocent 
parties.  And  when  it  is  remembered  that  Mobley,  at  the  time 
he  executed  the  second  mortgage,  had  not  only  satisfied  the 
first  one,  but  then  held  the  legal  title  by  an  absolute  deed  from 
Anderson,  it  would  seem  to  us,  in  the  language  of  the  chancel* 
lor,  in  James  v.  Johnson^  6  Johns.  Ch.  417, '' unreasonable  and 
inequitable  to  snatch  this  security  from  the  defendant,  who 
has  bestowed  all  requisite  vigilance  and  placed  confidence 
where  he  had  a  right  to  place  it,  and  where  the  common  sense 
and  usages  of  mankind  would  have  placed  it,  in  the  ostensible 
owner,  claiming  to  be  the  owner,"  and  showing  in  himself  all 
title,  legal  and  equitable.  And  though  this  case  was  re- 
versed upon  some  points,  in  the  court  of  errors,  James  v. 
Morey^  2  Cow.  246  [14  Am.  Dec.  475],  it  is  only  necessary  to 
Bay  that,  in  the  case  before  us,  the  subsequent  mortgagee  did 
not  deal  with  Mobley  without  requiring  the  first  mortgage  to 
be  canceled.  If  this  had  been  the  case,  appellant  would  truly 
be  here  without  the  semblance  of  equity,  to  claim  that  the 
prior  bona  fide  assignee  shall  be  postponed.  Not  so,  however, 
where  the  cancellation  has  been  made,  and  where  the  party 
has  dealt  with  the  mortgagee  without  notice  of  the  assignment: 
Waiiams  v.  Sorrell,  4  Ves.  889. 

The  case  of  Pratt  v.  Bank  of  Benningtony  10  Vt.  293  [33  Am. 
Dec.  201],  much  relied  upon  by  appellee's  counsel,  differs  from 
this  in  the  important  particular  that  there  the  mortgage  had 
not  been  canceled  on  the  record.  It  is  undoubtedly  true  that 
where  an  estate  is  mortgaged,  and  the  mortgagee  assigns  tlie 
mortgage  to  a  third  person,  and  subsequently  takes  a  deed 
from  the  mortgagor,  the  mortgage  title  does  not  merge  in  the 
fee,  for  there  can  be  no  merger  unless  the  two  estates  unite  in 
one  and  the  same  person:  White  v.  Hamptoriy  13  Iowa,  259. 
Nor  is  the  recording  of  the  assignment  of  a  mortgage  necessary 
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to  its  foreclosare  in  equity,  for  the  incident  follows  the  debt, 
and  as  the  debt  may  be  assigned  by  parol,  so  may  the  mort- 
gage. Bat  the  question  would  still  remain,  whether  a  subse- 
quent mortgagee  is  bound  to  take  notice  of  such  transfer  after 
there  has  been  a  satisfaction  of  record. 

It  may  be  conceded  that  there  is  some  conflict  of  authority 
upon  the  question  thus  presented.  We  refer  to  a  few  of  the 
many  favoring  the  views  above  ex]  pressed. 

In  Roberis  v.  Halstead,  9  Pa.  St.  32  [49  Am.  Dec.  541],  the 
terre-tenants  purchased  the  land  after  the  registry  of  the  mort- 
gage, and  before  satisfaction  entered.  In  considering  it.  Bell, 
J.,  says:  '^Had  there  been  a  bona  fide  purchaser  of  the  mort- 
gaged premises  after  the  entry  of  the  satisfaction,  and  without 
notice  of  the  outstanding  notes,  or  as  was  the  case  in  Brovm  v. 
Simpson^  2  Watts,  233,  were  the  attending  circumstances  such 
as  led  nobody  to  lean  to  the  conclusion  that  the  mortgage 
moneys  had  not  been  paid,  a  countervailing  equity  would  have 
sprung  up  for  the  protection  of  the  innocent  purchaser." 

In  Barms  v.  Camackj  1  Barb.  392,  Barnes,  the  second  mort- 
gagee, took  his  security  while  the  first  mortgage  was  subsist- 
ing, and  prior  to  its  cancellation,  procured  by  the  fraud  of  the 
mortgagor.  The  first  mortgagee  was  restored  to  his  rights 
upon  the  ground  that  his  mortgage  was  on  record,  and  the 
second  mortgagee  had  actual  notice  of  it  at  the  time  his  was 
executed;  that  he  had  not  loaned  his  money  on  the  fSedth  or 
strength  of  the  cancellation,  but  long  before  that  time.  But 
the  rule  is  clearly  recognized  that  if  the  legal  rights  of  parties 
have  been  changed  by  mistake  or  fraud,  equity  will  not  restore 
them  to  their  former  condition,  where  it  will  interfere  with  new 
rights  acquired  upon  the  strength  of  the  altered  condition  of 
the  legal  right,  or  where  it  would  work  manifest  injustice  to 
third  persons. 

In  Patch  V.  £injf,  29  Me.  448,  the  proposition  is  recognized 
that  the  entry  made  upon  the  margin  of  the  record,  unsup- 
ported by  other,  proof,  is  sufficient  to  show  payment  of  th^ 
debt 

The  vice-chancellor,  in  Wdldran  v.  SlapeVf  19  Eng.  L.  &  Eq. 
Ill,  states  the  elementary  principle,  that  a  party  coming  into 
a  court  of  equity  is  bound  to  show  that  he  has  not  been  guilty 
of  such  negligence  as  to  enable  another  party  so  to  deal  with 
that  which  was  the  plaintifi^'s  right  as  to  induce  an  innocent 
{Mtrty  to  assume  that  he  was  dealing  with  his  own. 

The  case  of  Fassett  v.  Smithy  23  N.  Y.  252,  is  a  strong  one  to 
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flhow  that  if  the  cancellation  of  the  first  mortgage  was  obtained 
by  the  fraud  of  the  mortgagee,  it  could  not  be  restored  so  as  to 
afiect  the  rights  of  a  mortgagee  who,  after  such  cancellation, 
advanced  his  money  upon  the  faith  of  it,  and  that  the  right  to 
re-establish  the  first  mortgage  was  in  equity  merely,  and  could 
not  be  asserted  against  a  bona  fide  purchaser  or  mortgagee. 
And  see  also  Parsons  v.WeUeSj  17  Mass.  419;  Stone  v.  Locke^  46 
Me.  448;  WtUon  v.  Arnold,  5  Mich.  98. 

But  again,  a  mortgagee  is  a  purchaser  within  the  meaning 
of  our  recording  acts:  Porter  v.  Oreen,  4  Iowa,  571;  Seevers  v. 
Delashmutt,  11  Id.  176  [77  Am.  Dec.  139].  Under  this  law, 
therefore,  appellants  are  purchasers.  An  instrument  affecting 
this  estate  is,  therefore,  invaUd  as  against  them,  until  it  is  re- 
corded. And  by  *'  real  estate,"  is  meant  '^  all  rights  thereto 
and  interests  therein,  equitable  as  well  as  legal":  Rev.,  sec. 
29,  c.  8.  The  statute  has  thus  given  a  general  rule,  and  un- 
like those  of  many  of  the  states,  has  not  undertaken  to  pre- 
scribe special  regulations  for  the  different  instruments  affecting 
real  property.  Some  of  the  states,  for  instance,  after  provid- 
ing a  general  law  upon  the  subject  of  mortgages  and  convey- 
ances, expressly  require  assignments  of  mortgages  to  be 
recorded.  Our  law,  by  using  general  terms,  well  defined  and 
understood,  obviates  the  necessity  of  more  specific  legislation. 
And  in  view  of  this  legislation,  why  should  the  assignee  of  a 
mortgagee  be  exempt  from  the  duty  of  placing  upon  record 
that  which  evidences  his  title  to  the  ''right  or  interest"  thus 
purchased.  He  need  not  do  it  for  the  perfection  of  his  right 
as  against  his  assignor  or  vendor;  but  for  his  own  protection 
against  third  persons,  the  necessity  arises.  If  A  takes  a  deed 
of  the  fee  from  C,  the  subsequent  recording  of  a  prior  deed 
from  C  to  B  cannot  affect  A,  who  bought  for  a  valuable  con- 
Adoration  without  notice.  And  this,  because  A  has  the  assur- 
ance of  the  law  that  he  may  rely  upon  the  record,  because  he 
has  a  right  to  place  confidence  in  and  appeal  to  it  for  his  pro- 
tection. Is  there  any  good  reason  why  he  may  not  rely  upon 
that  same  record,  when  he  takes  a  mortgage  ?  If  not,  what 
security  is  there  for  any  man  7  A  secret  or  clandestine  as- 
signment, whether  by  parol  or  upon  the  instrument  itself,  or 
by  the  transfer  of  the  debt,  and  however  honest  the  purpose, 
is  liable,  as  against  third  persons,  to  untold  abuse.  They 
ought,  therefore,  to  be  made  a  matter  of  record.  The  spirit, 
if  not  the  very  letter,  of  our  recording  law  requires  it.  Such 
•  requirement  can  work  no  possible  hardship,  while  the  con- 
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trary  rule  can  only  be  attended  with  evil,  and  that  continually. 
Parties  should  not  be  permitted  to  leave  tlieir  rights  and  in- 
terests in  liens  and  real  estate  in  such  a  condition  as  to  injure 
those  who  are  deceived  by  appearances,  without  a  record 
notice  to  guide  them. 
Let  the  judgment  be  reversed. 

Lows,  J.y  delivered  a  dissenting  opinion. 

MoBTOAOB  18  MxRE  Lisir,  AND  NOT  CoMViTAKGS:  See  MelPttcmr.  JMc4* 
ardt,  70  Am.  Deo.  655;  Johnson  v.  Sherman^  76  Id.  481;  Ooodenow  ▼.  Wuter, 
Id.  540;  Blura  v.  WaJOoer,  78  Id.  709;  Tinmu  v.  Shammm,  81  Id.  632»  and  th^ 
notes  to  these  caaee.  The  principal  case  is  dted  in  Bremer  CkuKntjf  Bamik  ▼» 
Eastman,  34  Iowa,  394,  to  the  point  that  a  mortgagee  holdB  a  mere  chattel 
Interest,  inseparable  from  the  debt  it  is  given  to  secure,  and  transferable  by 
a  mere  assignment  of  the  debt,  without  a  deed  or  other  writing. 

Assign BftENT  of  Debt  Sbcubep  bt  Mobtoagb  CABBiza  Mobtqagb  wttb 
It:  Peters  v.  Jamestaum  Bridge  Co.,  63  Am.  Deo.  134;  Perkins  v.  Sterne,  76  Id. 
72;  Herring  v.  WoodMl,  81  Id.  296^  and  the  notes  thereto.  T^e  principal 
case  is  cited  to  this  efifoct  in  Qcwer  v.  Winehuter^  33  IowBi  308;  Bremer  Cosm^ 
Bank  v.  Eastman,  34  Id.  394. 

ASSIOKMBNT    OV    MOBTOAOB    18    InVALU)    AS    AOAn^ST    SUBSBQTTENT    PlH^ 

CHASXB8,  Includino  Mobtoaobbs,  UKLB88  It  bb  Rboobdbd:  See  note  to 
James  v.  Morey,  14  Am.  Dec  613;  oompare  PraU  ▼.  Bank  (^  BeimksgUm,  8S 
Id.  201;  MUt  T.  Olarh,  49  Id.  566,  and  note.  The  principal  case  is  cited  to 
this  point  in  MeObtre  v.  Burris,  16  Iowa,  592,  a  case  on  a  very  siniilar  atat» 
of  facts;  BawUngy,  Cool,  39  Id.  202;  WaOerY.  SehreSber,  47  Id.  532;  Beelr. 
Wilson,  64  Id.  16.  But  where  equities  are  eqnal,  the  first  in  order  of  tim» 
shall  prevail:  CfkurekUl  ▼.  Morse,  23  Id.  233,  diitingnishing  the  principal  case. 
Path bnts  Madb  to  Mobtoaobb  wtihout  Notiob  ov  AflBioNioDiT  are  to 
be  credited  on  the  mortgage:  Trustees  </  Union  OoOege  v.  Wheeler,  61  N.  T. 
Ill,  citing  the  piineipal  case;  and  see  James  v.  Moregp  14  Am.  Dea  475^  emA 
note. 


Geifpin  V.  Seymour 

[15  Iowa,  80.J 

luDOMBHT  OAimoT  BB  Plbabbd  AS  Prior  Adjttdiqatiok,  nolesB  it  d0tar» 
mines  the  actual  question  at  issue  between  the  parties,  upon  its  meriti. 

pBisuMFnoB  Arisbs  that  Demxtbrer  was  Sustaihbd  fob  Mis/oonoBB  09 
Fabtibs  Alonb,  and  not  for  the  reason  that  the  plaintiff  had  no  cause  of 
action  at  all,  where  the  record  shows  that  a  demurrer  raising  the  two  ob> 
jections  was  sustained,  without  stating  upon  which  fpround. 

Judgment  of  Court  bblow  cannot  bb  Plbaded  ab  Prior  Adjudication, 
where  the  case  has  been  appealed  to  and  passed  upon  by  the  supremo 
court. 

COKTRACr  OF  GUARANTT  OF  PaTMENT  OF  Ck>UNTT  WARRANT  IS  AB80LUT% 

in  Iowa,  that  the  warrant  will  be  paid  when  due  and  presented. 

Action  by  Griffin  against  Seymour,  upon  a  guaranty.    Grif- 
fin brought  an  action  against   Seymour  and   the  coimty  of 
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Grundy,  jointly,  upon  a  warrant  issued  by  the  county,  and  a 
written  guaranty  executed  by  Seymour.  Seymour  demurred, 
on  the  grounds  that  there  was  a  misjoinder  of  parties,  and 
that  the  petition  did  not  state  such  facts  as  would  entitle  the 
plaintiff  to  recover.  The  court  sustained  this  demurrer,  but 
upon  what  ground  it  did  not  appear.  The  plaintiff  appealed, 
and  the  supreme  court  in  Oriffin  v.  County  of  Grundy y  10  Iowa, 
226,  affirmed  the  judgment  on  the  ground  that  there  was  a 
misjoinder  of  parties  defendant.  The  defendant  in  the  pres- 
ent action  pleaded  a  prior  adjudication,  to  which  the  court 
sustained  a  demurrer. 

Clarke  and  Davis,  for  the  appellant. 
X.  Bobinson,  for  the  appellee. 

By  Court,  Baldwin,  C.  J.  The  present  suit  is  against  Sey- 
mour alone,  upon  his  written  guaranty.  The  defendant  inter- 
poeed  the  plea  of  former  adjudication.  A  demurrer  to  this 
being  sustained,  he  appeals  therefrom,  and  assigns  this  ruling 
as  error. 

It  is  conceded  that  this  suit  is  between  the  same  plaintiff 
and  one  of  the  same  defendants,  and  upon  the  same  cause  of 
action  as  the  one  fonnerly  determined  by  this  court,  —  the 
appellant  now  insisting,  however,  that  the  case  was  there 
adjudicated  upon  its  meritS|  the  appellee  insisting  that  the 
only  question  there  determined  was  the  one  in  relation  to  the 
miqoinder  of  parties.' 

It  is  claimed  in  the  argument,  by  appellant,  that  the  de- 
murrer in  the  former  case  raised  two  questions:  1.  Whether 
the  defendant  was  liable  jointly;  and  2.  Whether  he  was  lia- 
ble at  all;  and  as  the  court  sustained  the  demurrer  without 
stating  that  it  was  overruled  in  qo  far  as  it  presented  any 
other  question  except  as  to  the  misjoinder,  it  is  proper  to  infer 
that  it  was  sustained  as  a  whole,  and  that  therefore  there 
was  a  complete  and  full  adjudication  of  the  whole  case. 

In  order  to  enable  the  defendant  to  interpose  the  plea  of  a 
prior  adjudication  successfully,  it  must  be  made  to  appear 
that  the  actual  point  in  issue  between  the  parties  has  already 
been  determined,  and  such  determination  or  decision  must 
have  been  upon  the  merits.  Was  the  point  in  issue  in  this 
case, — that  is,  whether  plaintiff  had  used  such  diligence  against 
the  defendant  as  to  make  him  liable  on  his  special  guaranty, — 
decided  in  the  former  cause?  In  the  first  place,  we  think 
that  the  presumption  would  legitimately  arise  that  where 
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there  are  two  objections  raised  against  the  plaintiff's  right  of 
recovery,  and  one  presenting  the  question  as  to  a  misjoinder 
of  parties  (and  a  decision  upon  this  would  be  a  fatal  objection 
to  the  plaintiff's  recovery),  the  court  would  only  pass  ui)on 
the  one,  which  would  necessarily  compel  the  plaintiff  to  aban- 
don his  case.  It  is  not  to  be  presumed  that  the  court  would 
pass  upon  the  merits  of  the  case  after  having  determined  that 
the  proper  parties  were  not  before  him,  and  that  a  judgment 
could  not  be  rendered  in  that  form  of  action. 

But  in  the  second  place,  the  judgment  of  this  court,  and  not 
that  of  the  district  court,  is  the  final  adjudication  of  a  cause 
that  has  been  appealed;  and  by  reference  to  the  opinion  in 
this  case  above  cited,  it  will  be  seen  that  the  questions  now 
raised  were  not  presented  or  passed  upon,  nor  was  the  merit  of 
the  case  adjudicated.  And  see  Delany  v.  Reade^  4  Iowa,  292, 
and  cases  there  cited. 

It  is  further  claimed  by  the  appellant  that  the  plaintiff  wa9 
not  entitled  to  a  judgment,  for  the  reason  that  the  order  sued 
on  was  not  presented  to  the  treasurer  within  a  reasonable 
time  after  the  execution  of  said  guaranty,  and  that  defendant 
was  not  notified  of  the  non-pajrment  of  said  order  within  a 
reasonable  time. 

Conceding  it  to  be  true  that  this  instrument  is  to  be  re- 
garded, under  the  rules  of  the  commercial  law,  as  a  sight  drai» 
on  the  treasurer,  then  the  defendant  is  not  such  a  guarantor 
as  to  entitle  him  to  notice  of  its  presentation  and  non-payment 
within  a  reasonable  time  before  he  could  be  made  liable.  It  i« 
not  an  indorsement  in  blank,  such  as  is  contemplated  by  seo- 
tions  953  and  954  of  the  code.  The  liability  of  the  defendant^ 
under  his  written  guaranty,  is  not  conditional,  but  absolute. 
He  agrees  that  the  order  will  be  paid  when  due  and  presented. 
The  liability  of  the  maker  of  this  character  of  a  guaranty  baa 
been  determined  by  this  court  in  Sabin  v.  JTamf,  12  Iowa,  87| 
and  Knight  v.  DwMmore^  Id.  86. 

Affirmed. 


FoRMiB  Rbootebt,  WHXir  Bab:  See  Lord  v.  Chadbomn^  66  Am.  Dec  290; 

Sawyer  ▼.  Woodbury^  Id.  618;  Thomaaon  r.  Odum^  68  Id.  169;  Oroitmeyer  t. 
Beuon,  70  Id.  309;  Tadlock  ▼.  Eccles,  73  Id.  213;  Warwieke  ▼.  Undenoood,  76 
Id.  7C7;  WhiU  ▼.  Simonds,  78  Id.  620,  and  the  notes  theieta  The  prinoipal 
caae  is  cited  in  Fairfield  ▼.  McNany,  37  Iowa,  77,  to  the  point  that  a  recovery 
at  law  on  a  canae  of  action  againat  which  the  defendant  held  a  daim  avail* 
ablo  aa  a  def enae,  ia  not  a  bar  to  a  auVaeqiient  action  thereon  by  fcho  defendank 
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State  v.  Eads. 

[15  Iowa,  114.1 
ViuDirr  av  MaoHAVio'0  Lnar  alrbadt  Eniohged  oahvot  bb  Collatbhallt 
Ikqvxrxd  uno  in  prooeedings  to  enf oroe  a  mortgage  on  the  nrna  prop* 
erty. 

liOBTOAOBB    VBED    NOT    BB    MaDB    FaBTT    TO    PbOCBEDINGS    TO    ESVOBCM 

Mbchanio's  Lmv  in  order  to  cut  off  hia  right  to  redeem.    The  judgment 
b  oondnaiTe  npon  the  parties,  and  those  who  claim  under  or  through 
them. 
Btatutb  Qxtino  Right  to  Rbbbbm  Rbal  Estatb  Sold  undbb  Ezboutiov, 
AFPLm^  It  Sbbmb,  to  Salis  made  in  the  enforcement  of  mechanics' 


Suit  by  the  state  to  foreclose  a  mortgage,  ezecnted  by  J.  D. 
Eads  and  wife,  on  lots  108,  109,  and  110,  in  the  city  of  Fort 
Madison.  One  McMorphy,  who  claimed  title  to  lot  108,  under 
proceedings  to  enforce  a  mechanic's  lien,  was  made  a  party 
defendant.  A  judgment  of  foreclosure  was  rendered  in  the 
plainti£f'B  favor  against  lots  109  and  110,  and  the  bill  dis- 
missed as  to  lot  108,  the  title  to  which  was  found  to  be  in  M(h 
Murphy.    Further  facts  appear  in  the  opinion. 

C.  C.  Nowrsej  attomey-generalj  for  the  appellant. 
/•  M.  Beekf  for  the  appellee. 

By  Court,  Lows,  J.  This  cause  was  rightly  disposed  ol 
below,  and  the  decision  there  must  be  affirmed. 

The  facts  show  that  the  mechanic's  lien,  under  which  Mc 
Murphy  claims  title,  attached  upon  lot  108  before  the  exec  f 
tion  of  plaintiff's  mortgage;  that  it  was  enforced  by  due  process 
of  law,  the  property  sold  thereunder  at  sheriff's  sale,  on  the 
sixteenth  day  of  December,  1857,  and  not  being  redeemed  in 
twelve  months  thereafter,  a  deed  for  said  property,  on  the  4th 
of  January,  1859,  was  made  by  the  sheriff  to  Hesser  and  Hale, 
the  lien-holders,  and  on  the  same  day  by  them  to  the  defend- 
ant, McMurphy,  who  claims  to  be  the  present  owner,  by  pur- 
chase for  value.  The  facts  further  show  that  the  plaintiff 
tendered  to  said  McMurphy,  before  the  commencement  of  this 
suit,  to  wit:  On  the  first  day  of  December,  1861,  the  amount 
of  the  mechanic's  lien  judgment,  interest,  and  cost,  for  the  pur- 
pose of  redeeming  said  property,  which  tender  was  not  accepted. 

There  are  two  grounds  on  which  plaintiff  seeks  to  foreclose 
his  mortgage  upon  lot  108  aforesaid: — 

1.  Because  of  some  things  which  pertain  to  the  supposed 
invalidity  of  the  mechanic's  lien  itself,  in  regard  to  which  it 


400  State  t?.  Eads.  [Iowa, 

ueed  only  be  said  that  they  are  matters  already  res  adjudieata^ 
and  cannot  again  be  collaterally  inquired  into. 

2.  That  the  plaintiff,  upon  the  tender  made,  has  the  right  in 
equity  to  redeem  the  property,  because  the  state,  then  a  mort- 
'  gagee,  was  not  made  a  party  to  the  proceedings  to  enforce  the 
mechanic's  lien.  This  assumption  proceeds  upon  the  ground 
that  the  rules  and  principles  applicable  and  peculiar  to  the 
foreclosure  of  mortgages,  equally  apply  to  proceedings  for  the 
enforcement  of  mechanics'  liens.  The  analogy  does  not  hold 
good.  The  former  is  a  proceeding  in  equity,  the  rules  of  whicli 
require  that,  as  the  proceeding  affects  the  land,  all  who  have 
an  interest  therein,  and  a  right  to  redeem  from  the  mortgage, 
such  as  junior  mortgagees,  although  not  indispensable,  should 
be  made  parties  thereto,  if  it  is  desired  to  cut  off  their  equity 
of  redemption,  which  exists,  not  only  by  the  long-established 
usages  and  rules  of  equity,  but  because,  perhaps,  of  their  being 
privies  in  estate.  On  the  other  hand,  the  enforcement  of  a 
mechanic's  lien  is  a  proceeding  at  law,  where  no  equity  of  re- 
demption exists,  and  we  are  not  aware  that  it  has  ever  been 
held  to  be  necessary,  in  such  a  proceeding,  that  encumbrancers, 
by  mortgage  or  other  liens  (except  of  the  same  kind),  should 
be  made  parties  thereto,  while  it  will  be  found,  upon  examina- 
tion, that  it  has  been  held  just  to  the  reverse:  Howard  v.  Bobif^ 
son,  6  Cusb.  119;  Vito  Viti  v.  Dixon,  12  Mo.  483;  Spence  v.  EtUr^ 
8  Ark.  69. 

A  mechanic's  lien,  like  that  of  an  attachment,  when  con- 
firmed or  made  effective  by  judgment,  is  binding  upon  the 
parties  thereto.  And  the  law,  in  order  to  give  full  effect  to 
the  principle  by  which  the  parties  are  held  bound  by  it,  equally 
concludes,  by  the  same  proceedings,  all  persons  who  are  repre- 
sented by  the  parties,  and  claim  under  them,  or  are  privy  to 
them,  and  they  are  estopped  from  litigating  that  which  is  con- 
clusive upon  those  with  whom  they  stand  thus  related. 

It  is  worthy  of  remark  that  whilst  there  is  no  equity  of 
redemption,  as  such,  in  proceedings  for  enforcing  mechanic's 
liens,  yet  that  there  was  in  the  case  before  us  a  redemption  at 
law,  granted  for  a  given  period  after  sale  upon  execution,  of 
which  it  was  not  only  competent,  but  was  entirely  within  the 
power  of  the  state  to  have  availed  itself,  but  it  neglected  to  do 
so,  and  now  appeals  to  a  court  of  equity  for  permission  to  exer- 
cise a  right  which  it  fully  had  at  law,  but  forfeited  by  its  own 
laches.  As  no  excuse  is  given  in  the  petition  for  this  omission 
to  avail  itself  of  a  statutory  privilege,  we  understand  the  right, 
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which  the  plaintiff  now  sets  up,  of  redeeming  long  after  the 
time  of  doing  so  had  expired  under  the  statutes  (and  that,  too, 
from  a  stranger  who  had  innocently  bought  the  property  after 
expiration  for  redemption  from  the  purchasers  at  sheriff's  sale), 
is  predicated  upon  the  fact  that  the  state  had  not  been  made 
a  party  in  the  suit  brought  to  enforce  and  confirm  the  mechan- 
ic's lien.  The  unreasonableness  of  this  proposition  is  too  patent 
to  require  any  further  notice  than  that  which  we  have  already 
bestowed  upon  it,  and  the  judgment  below  will  be  a&med. 


Pabths  in  Pbocexdinos  to  Envorcb  Mechaitigs'  Luenh:  See  WiOianu  V. 
Chapman,  66  Am.  Dec.  669;  Whi^nqf  v.  Higgiiu,  70  Id  748;  and  see  Wtii  ▼. 
Fleming,  68  Id.  639.  Snbeeqnent  mortgagees  and  pnrchasen,  while  proper 
parties  to  a  snit  to  foredote  a  mortgage,  or  enforce  a  mechanio'a  lien,  are  not 
^dispensable  parties:  Shklda  v.  Keys,  24  Iowa,  3ff!;  but  after  a  sale  and  deed 
fijider  a  mechanic's  lien  judgment,  a  junior  mortgagee,  thoogh  not  made  a 
party  to  the  snit^  is  condnded,  and  cannot  redeem:  Shklda  ▼.  Keys,  Id.  308, 
both  citing  the  principal  case.  But  the  principal  case  was  deoided  npon  facts 
-which  arose  prior  to  the  revision  of  1860,  under  which  the  rights  of  a  junior 
encumbranoer  are  not  affected  by  the  foreclosure  of  a  mechanic's  lien,  to  which 
he  was  not  made  a  party:  Evam  v.  Tripp,  35  Id.  376;  Joo€$  v,  Hdrtaoek,  42 
Id.  152;  Diddy  ▼.  Bisger,  65  Id.  701;  and  see  Mayer  v.  Farmen^  Bank,  44  Id. 
215,  distinguishing  the  principal  case. 

Thb  PRnrdPiL  CASM  d  also  citbd  in  Mathea  ▼.  Cover,  43  Iowa,  613^  to  the 
point  that  a  mortgagee  is  in  some  respects  privy  in  estate  with  the  mort- 
fagor. 


McOoRMIOK   V.    EUSOH, 

[15  Iowa,  127.1 

DinofDAHT  KXKD  VOT  Answxb  bkiorx  Moyino  tob  CovmnrAHOE,  under 
a  statute  which  provides  that  where  he  is  in  actual  military  service  of 
the  United  States  or  the  state,  an  action  against  him  "shall  stand  con- 
tinued during  the  actual  continuance  of  said  defendant  in  the  military 


service." 


Statute  does  not  CoNTLior  with  Constitutional  Pbovision  th»tt  "all 
laws  of  a  general  nature  shall  have  a  uniform  operation,"  when  it  pro- 
vides that  where  a  defendant  is  in  euitual  military  service,  any  action 
against  him  shall  etand  continued  during  the  period  of  such  service. 

Statutb  does  not  Impair  Obuoation  of  GoNTBAcrrs  in  providing  that 
where  a  defendant  is  iu  actual  military  service,  any  action  against  him 
shall  stand  continued  during  the  period  of  such  service. 

Motion  for  a  continance,  made  by  the  defendant's  attorney 
upon  a  proper  showing  that  the  defendant  was  in  actual  mili- 
tary service  of  the  United  States.  The  plaintiff  opposed  the 
motion  upon  the  ground  that  the  statute  authorizing  such  a 
continuance  was  unconstitutional,  and  because  no  answer  had 

Ax.  Dm.  you  LXXXni-26 
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been  filed  by,  the  defendant.  The  plaintiff  also  moved  for 
Judgment  for  want  of  a  plea.  The  court  overruled  the  plain- 
tiff's  motion,  and  granted  a  continuance.  The  plaintiff  ap- 
peals. 

S.  E.  Brawn^  tot  the  appellant 

J7.  R.  and  E.  davssen,  for  the  appellee. 

By  Court,  Wbight,  J.  1.  We  are  satiafied  that  it  was  not 
necessary  for  the  defendant  to  answer  before  obtaining  the 
continuance.  The  statute  is,  ^^that  in  all  actions  now  pending 
or  hereafter  brought  in  any  of  the  courts  of  the  state,  ....  it 
shall  be  asufficient  cause  for  a  continuance,  on  motion  of  the  de- 
fendant, his  agent  or  attorney,  if  it  shidl  be  shown  to  the 
satisfaction  of  the  court,  ....  that  the  defendant  is  in  the 
actual  military  service  of  the  United  States,  or  of  this  state, 
and  upon  such  showing  being  made,  said  action  shall  stand 
continued  during  the  actual  continuance  of  said  defendant  in 
the  military  service":  Laws  of  1862,  c.  109,  sec.  1.  The 
theory  of  the  statute  is,  that  such  defendants  are  necessarily 
absent,  engaged  in  the  service  of  their  country;  that  while 
thus  situated,  they  should  not  be  called  upon  to  defend  suits 
and  actions  brought  against  them  at  home;  and  to  compel 
them  to  plead  or  answer,  before  asking  a  continuance,  would 
firequently  defeat  the  very  object  and  purpose  of  the  statute. 
We  need  do  no  more  than  suggest  that  the  advice  and  assist- 
ance of  the  party  are-  frequently  absolutely  necessary  to  the 
proper  preparation  of  the  pleadings,  and  the  law  provides  for 
such  continuances  as  much  on  account  of  such  known  neces- 
sity as  to  give  him  an  opportunity  of  being  present  at  the  final 
trial.  To  say  that  until  he  pleads  it  is  not  known  that  he  has 
a  defense,  and  that  unless  he  has  some  defense  there  is  no  ne- 
cessity for  a  continuance,  substantially  begs  the  whole  ques- 
tion. It  is  because,  among  other  things,  he  is  not  in  position 
to  present  this  pleading  that  the  law  secures  him  a  con* 
tinuance.  To  hold  that  he  shall  not  have  the  benefit  of  a  law, 
because  he  fails  to  do  that  which  the  law  itself  presumes  him 
incapable  of  doing,  would  make  the  statute  inconsistent,  and 
defeat  the  very  object  proptsed  by  the  legislature. 

2.  Is  the  statute  unconstitutional?  and  if  so,  upon  what 
grounds? 

To  the  suggestion  that  it  conflicts  with  section  6,  article  1,  of 
our  state  constitution,  which  provides  that  ''All  laws  of  a  general 
nature  shall  have  a  uniform  operation,"  we  give  but  little 
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weight.  The  provision  was  not  intended  to  cover  or  reach  any 
such  case.  In  the  first  place,  it  may  be  doubted  whether  it  is  a 
law  of  a^*  general  nature"  within  the  meaning  of  the  constitution* 
This  conceded,  however,  why  is  not  its  operation  uniform?  It 
gives  the  same  rule  to  all  persons  placed  in  the  same  circum-' 
stances.  It  does  not  prescribe  one  rule  for  one  citizen  or  sol« 
dier,  and  another  for  his  neighbor,  if  they  are  in  the  same 
sitoatioD.  We  have  a  statute  regulating  continuances  on 
account  of  the  absence  of  witnesses,  which  gives  a  uniform 
rule  to  all  litigants.  And  yet  one  may  be  entitled  to  a  con- 
tinuance and  another  not.  This  results,  not  because  a  dif- 
ferent rule  is  prescribed  for  each,  but  because  one  brings 
himself  within  its  terms,  and  the  other  does  not.  So  all  per- 
sons in  the  actual  military  service  of  the  United  States,  or  of 
this  state,  can  claim  the  benefit  of  the  statute,  and  any  one  can 
have  the  same  benefit  if  in  the  service.  Those  that  are  not, 
are  not  entitled  to  the  same  advantage  (so  to  speak),  because 
in  the  discretion  and  wisdom  of  the  legislature  it  was  deemed 
inexpedient.  And  yet  this  advantage  may  be  and  is  extended 
to  all  upon  the  same  terms:  See  Dolby  v.  IToI/,  14  Iowa,  228, 
and  cases  there  cited. 

But  does  this  law  impair  the  obligation  of  contracts?  and  is 
it,  therefore,  in  conflict  with  section  10,  artide  1,  of  the  con* 
slitation  of  the  United  States? 

The  inquiry  here  presented  has  been  most  elaborately  dis- 
cussed by  the  ablest  legal  minds  of  the  nation,  and  is  yet  in- 
vested with  very  great  difficulty.  This  difficulty  results,  not 
so  much  from  any  ambiguity  in  the  language  used,  as  from  a 
seeming  e£fort  to  make  it  mean  more  or  less  than  was  intended. 
And  each  new  case  but  adds  to  the  complication,  and  confirms 
the  conviction  that  upon  no  fair  or  consistent  principle  can  the 
deciaions  be  reconciled. 

The  language  under  consideration  is,  ^'  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts."  The  pivotal 
words,  as  applied  to  the  present  case,  are  ^'  impairing "  and 
*'  obligation,"  the  latter  being  the  most  important.  On  dis- 
cussing this  question,  we  find  the  following,  among  other  defi- 
nitions: Justice  Washington,  in  Ogden  v.  SatrnderSj  12  Wheat. 
818:  '^  The  obligation  of  a  contract  is  the  law  which  binds  the 
parties  to  perform  their  agreement."  Justice  Thompson:  '^  It 
is  the  law  which  creates  the  obligation,  and  whenever,  there* 
fore,  the  lex  loei  provides  for  the  dissolution  of  the  contract  in 
any  prescribed  mode,  the  parties  are  presumed  to  have  acted 
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Bubject  to  such  contingency."  Justice  Trimble:  "  It  may  be 
fairly  concluded  that  the  obligation  of  the  contract  consists  in 
the  power  and  efficacy  of  the  law  which  applies  to  and  enforces 
performance  of  a  contract,  or  the  pa3anent  of  an  equivalent  for 
its  Ron-performance.  The  obligation  does  not  inhere  and  sub- 
sist in  the  contract  itself,  proprio  vigore,  but  in  the  law  appli- 
cable to  the  contract.  This  is  the  sense,  I  think,  in  which  the 
constitution  uses  the  term  '  obligation/  "  Chief  Justice  Mar- 
shall: ^'  Obligation  and  remedy,  then,  are  not  identical;  they 
originate  at  and  are  derived  from  different  sources.  It  would 
seem  to  follow  that  the  law  might  act  upon  the  remedy  with- 
out acting  on  the  ^obligation.'"  In  JSftmaon  v.  Kinzicj  1  How. 
811,  it  is  said  that  ^'  whatever  belongs  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  provided  tiie  altera* 
tion  does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy,  or  directly  on  the  contract  itself.  In 
either  case,  it  is  prohibited  by  the  constitution."  And  in 
Sturges  v.  Crownivshield,  4  Wheat.  122,  it  is  said:  ^  The  dis- 
tinction between  the  obligation  of  a  contract,  and  the  remedy 
given  by  the  legislature  to  enforce  that  obligation,  has  been 
taken  at  the  bar,  and  exists  in  the  nature  of  things.  Without 
impairing  the  obligation  of  the  contract,  the  remedy  may  cer- 
tainly be  modified  as  the  wisdom  of  the  nation  shall  direct." 

Justice  McLean,  in  his  dissenting  opinion  in  Bronson  v.  Kirir 
tity  1  How.  811,  says:  ''The  idea  that  the  remedy  attaches 
itself  to  the  contract,  so  as  to  constitute  a  part  of  it,  is  too  ab- 
stract for  practical  operations;  every  contract  is  entered  into 
with  a  supposed  knowledge,  by  the  parties,  that  the  law- 
making power  may  modify  the  remedy.  And  this  it  may  do, 
at  its  discretion,  so  far  as  it  acts  only  on  the  remedy." 

Then  in  Oantly  v.  Ewingy  3  How.  707,  referring  to  the  case 
of  Bronson  v.  Kinzie,  1  Id.  811,  it  is  said  to  have  been  there 
held,  "  that  the  right,  and  a  remedy  substantially  in  accord- 
ance with  the  right,  were  equally  parts  of  the  contact  secured 
by  the  laws  of  the  state  where  it  was  made,  and  that  a  change 
of  the  laws,  imposing  conditions  and  restrictions  on  the  mort- 
gagee in  the  enforcement  of  his  right,  and  which  affected  its 
substance,  impaired  the  obligation,  and  could  not  prevail;  as 
an  act  directly  prohibited  could  not  be  done  indirectly."  Says 
Denio,  J.,  in  Morse  v.  Ooold,  11  N.  Y.  286  [62  Am.  Dec.  103]: 
''  The  most  obvious  method  by  which  a  contract  may  be  im- 
paired by  legislation,  would  be  the  alteration  of  some  of  its 
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terms  or  provisions,  so  that,  assuming  the  validity  of  the  law, 
the  parties  would  be  relieved  from  something  which  they  had 
contracted  to  do,  or  would  be  obliged  to  do  something  which 

the  contract  did  not  originally  require It  is  admitted 

that  a  contract  may  be  virtually  impaired  by  a  law  which, 
without  acting  directly  upon  its  terms,  destroys  the  remedy,  or 
so  embarrasses  it  that  the  rights  of  the  creditor  under  the  legal 
remedies,  existing  when  the  contract  was  made,  are  substan- 
tially defeated.  With  this  qualification,  the  jurisdiction  of  the 
states  over  the  legal  proceedings  of  their  courts  is  supreme." 
And  after  citing  and  quoting  from  a  number  of  authorities,  he 
says,  they  '^are  exemplifications  of  the  principle  that  legal 
remedies  are  in  the  fullest  sense  under  the  rightful  control  of 
the  legislatures  of  the  several  states,  notwithstanding  the  pro- 
vision in  the  federal  constitution,  securing  the  inviolability  of 
contracts;  and  that  it  is  no  valid  objection  on  that  subject, 
that  the  substituted  remedy  is  less  beneficial  to  the  creditors 
than  the  one  which  obtained  at  the  time  the  debt  was  con- 
tracted." 

And  it  will  be  remembered  that  Chancellor  Kent  said  in 
Holmss  V.  Lanringy  3  Johns.  Cas.  75,  that  the  provision  in  ques- 
tion was  not  violated,  "  so  long  as  contracts  were  submitted 
without  legislative  interference,  to  the  ordinary  and  regular 
course  of  justice,  and  the  existing  remedies  were  preserved  in 
substance  and  with  integrity."  In  his  Commentaries  (vol.  1, 
pp.  445, 446),  he  refers  to  the  remarks  of  Chief  Justice  Marshall, 
in  Sturges  v.  Crovminshield^  4  Wheat.  122,  and  says  they  were 
general  and  latitudinary ;  '*  that  to  lessen  or  take  away  from 
the  extent  and  efficiency  of  the  remedy  to  enforce  the  contract 
legally  existing  when  the  contract  was  made,  impairs  its  value 
and  obligation."  And  says  Cowen,  J.,*  in  Butler  v.  Palmer j  1 
Hill,  824:  '^  Were  the  question  res  nova^  we  might  find  great 
difficulty  in  distinguishing  between  the  obligation  of  the  con- 
tract and  a  remedy  given  by  the  law  to  enforce  it.  It  is  diffi- 
cult, under  the  notion  that  obligation  and  remedy  are  essential 
to  each  other,  to  see  how  the  latter  can  be  impaired  without 
producing  the  same  consequence  to  the  other."  "An  unfortu- 
nate distinction,"  says  Sedgwick  (Statutory  and  Constitutional 
Law,  133),  "  has  been  drawn  by  the  highest  federal  tribunals, 
between  the  obligation  of  a  contract  and  its  remedy.  It  has 
been  repeatedly  regretted,  but  the  state  courts  have  adopted 
it,  and  it  is  now  too  late,  perhaps,  to  hope  for  its  abandon^ 
ment.    What  relates  to  the  remedy  is  understood  to  be  at  the 


406  McCoBMicE  V.  RuscH.  [Iowa, 

mercy  of  legislation,  but  the  obligation  of  contracts  is  covered 
by  the  89gis  of  the  federal  charter." 

We  have  quoted  thus  fully  from  some  of  the  leading  cases 
and  text-books  to  show  the  sweeping  language  used;  that  after 
all  they  do  not  give  us  a  practical  line  of  demarkation  in  fix- 
ing the  powers  of  state  legislatures;  and  that  in  effect  the 
IV  hole  subject  is  left  open  to  legislative  discretion,  when  act- 
ing upon  a  matter  solely  affecting  the  remedy,  subject  to  the 
opinion  of  the  courts,  whether  '^  the  existing  remedies  were 
preserved  in  substance  and  with  integrity/'  or  as  another  case 
expresses  it,  whether  "  the  remedy  is  destroyed  or  so  embar- 
rassed that  the  rights  of  the  creditor,  under  the  legal  remedies 
existing  when  the  contract  was  made,  are  substantially  de- 
feated ":  Morse  v.  Gaold,  11  N.  Y.  281  [62  Am.  Dec.  103], 
And  they  also  show  (with  due  deference,  be  it  said)  '*  trials 
of  logical  skill,"  and  in  some  instances  "  unnecessary  specula- 
tions/' upon  a  subject  which  is  addressed,  as  Mr.  Story  says, 
<<  to  the  common  sense  of  the  people  "  and  the  courts,  and  which 
becomes  involved  in  difficulty  in  the  proportion  that  we  at- 
tempt to  indulge  "in  metaphysical  refinements." 

Regrets  have  been  indulged  that  a  distinction  should  have 
been  drawn  by  the  federal  and  other  courts  between  the  obli- 
gation of  a  contract  and  the  remedy  given  to  enforce  it.  The 
writer  of  this  opinion  may  be  permitted  to  express  his  regret 
that  the  distinction  has  not  been  more  clearly  kept  up,  and 
that  anything  was  ever  said  confounding  or  connecting  the 
one  with  the  other.  The  argument  of  Justice  McLean,  in  his 
dissenting  opinion  in  the  case  of  Bronson  v.  Kinziey  1  How. 
311,  is,  in  my  opinion,  unanswerable,  and  gives  a  construction 
to  the  language  of  the  constitution,  which  is  plain  and  intel- 
ligible, which  any  mind  sophisticated  or  unsophisticated  (to 
use  the  language  of  Mr.  Dallas)  can  understand.  Every  mind, 
and  every  case  to  be  found,  recognizes  a  clear  distinction  be- 
tween the  obligation  of  a  contract  and  the  remedy.  And  to 
attempt  to  draw  the  dividing  line,  and  say  that  the  legisla- 
ture may  change  some  parts  of  remedial  statutes  and  not 
others,  or  that  some  such  changes  affect  the  obligation,  and 
are  therefore  invalid,  while  others  do  not,  and  are  therefore 
valid,  leads  to  confusion;  leaves  courts  and  the  public  in  a 
wide  field  of  uncertainty,  without  a  reliable  chart  or  compass, 
and  necessarily  involves  the  decisions  of  the  several  states  in 
inconsistency,  each  court  being  left  to  determine,  under  the 
general  and  sweeping  language  of  the  leading  cases,  whether 
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existing  remedies  have,  by  the  new  statute,  been  preserved  in 
snbstance  and  with  integrity.  It  seems  to  me  that  no  one  can 
refer  to  all  the  decisions  made,  and  reconcile  them.  We  can 
all  understand  that  the  obligation  meant  by  the  constitution 
is  legal,  and  not  morale  that  it  arises  under  civil  laws;  that  it 
is  the  legally  binding  power  of  the  contracti  which  renders  the 
person  liable  to  coercion  or  punishment  for  its  violation.  But 
is  he  to  be  coerced  or  punished  under  and  by  the  law,  accord- 
ing to  the 'provisions  of  the  statute  existing  at  the  time  the  ob- 
ligation was  entered  into,  and  in  no  other  way?  Or  may  the 
legislature,  not  relieving  him  from  anything  promised,  nor  im- 
posing more  than  was  originally  required  by  the  contract, 
change  the  remedy,  without  impairing  the  obligation?  And 
if  this  may  be  done,  where  is  the  line?  where  does  legislative 
power  cease?  and  where  may  it  be  exercised?  It  is  assumed 
that  this  may  be  done,  for  laws  which  do  nothing  more  than 
change  the  remedy  are  not  liable  to  constitutional  objection, 
and  although  the  new  remedy  may  be  deemed  less  conveni- 
ent than  the  old  one,  and  may  in  some  degree  render  the  re- 
covery of  debts  more  tardy  and  difficult,  it  will  not  follow  that 
the  law  is  unoonstitutionaL  But  then,  in  altering  the  remedy, 
the  obligation  of  the  contract  must  not  be  so  impaired  that  the 
obligation  and  the  rights  of  a  party  under  it  may,  in  effect,  be 
destroyed  by  denying  a  remedy  altogether;  or  may  be  seriously 
impaired  by  burdening  the  proceedings  with  new  conditions 
and  restrictions,  so  as  to  make  the  remedy  hardly  worth  pur- 
suing: Taney,  C.  J.,  in  Bronion  v.  Kinziej  1  How.  315.  Then, 
though  the  new  statute  may  furnish  a  remedy  less  convenient 
than  the  old,  and  render  the  recovery  of  debts  more  tardy  and 
difficult,  yet  if  the  remedy  is  not  destroyed,  or  so  burdened 
with  new  conditions  and  restrictions  as  to  make  it  hardly 
worth  pursuing,  it  does  not  violate  the  constitution,  and  will 
be  upheld*  And  yet,  what  language  could  leave  the  whole 
question  in  more  doubt  or  uncertainty?  It  seems  to  me  it 
would  have  been  vastly  more  satisfactoiy  to  have  recognized, 
broadly,  clearly,  and  fiilly,  a  distinction  between  laws  relating 
to  the  contract  itself,  and  those  relating  to  the  remedy,  and 
abandoned  the  e£fort  to  occupy  any  middle  ground;  or  if  this 
distinction  was  not  deemed  advisable,  then  adopt  the  princi- 
ple of  the  New  Jersey  constitution:  '^  That  the  legislature  shall 
not  deprive  a  party  of  any  remedy  for  enforcing  a  contract 
which  existed  when  the  contract  was  made."  Either  rule,  to 
my  mind,  would  have  been  much  more  convenient,  practical, 
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and  just,  than  that  (if  rule  it  can  be  called)  adopted;  and 

while  I  deem  the  reasoning  of  Justice  McLean,  above  referred 

to,  more  in  accordance  with  the  constitution,  the  rule  which 

denies  the  right  to  interfere  with  any  part  of  the  remedy  is 

vastly  preferable  to  any  middle  ground.    It  has,  at  least,  the 

merit  of  practical  certainty;  and  this,  to  me,  as  a  judge,  and  I 

think,  to  the  public,  is  worth  more  than  all  effort  to  arrive  at 

abstract  theoretical  perfection. 
But  for  a  moment  let  us  refer  to  some  of  the  cases,  and  see 

whether  they  bring  us  any  nearer  a  certain  practical  rule  upon 
this  subject.  As  applied  to  existing  contracts,  it  has  been 
held  that  appraisement  laws  are  invalid:  McCraeken  v.  Hay- 
wardy  2  How.  608.  Also  that  a  law,  giving  twelve  months  to 
redeem  after  a  sale  under  a  mortgage,  was  invalid,  as  applied 
to  an  instrument  which  contained  a  power  to  the  creditor  to 
sell  and  make  his  debt:  Bronson  v.  Kinti$j  1  Id.  311.  But 
the  legislature  may  pass  a  recording  act,  by  which  an  elder 
grantee  may  be  postponed  to  a  younger,  if  the  prior  deed  is 
not  recorded  within  the  limited  term,  whether  the  deed  is  dated 
before  or  after  the  passage  of  the  act,  thus  rendering  the  prior 
deed  fraudulent  and  void  against  a  subsequent  purchaser: 
Jachson  v.  Lamphirej  8  Pet.  280.  And  so  it  is  competent  for 
the  legislature  to  abolish  imprisonment  for  debt,  upon  prior  as 
well  as  future  debts.  This  is  well  settled:  Mason  v.  HaiUy  12 
Wheat.  373;  Gray  v.  Munroe^  1  McLean,  528;  Sturges  v.  Crourn^ 
inshieldy  4  Wheat.  288.  In  Michigan,  a  statute  taking  away 
the  right  of  a  mortgagee  to  maintain  ejectment,  before  fore* 
closure,  was  held  unconstitutional  as  to  prior  mortgages: 
Mundy  v.  MunroCy  1  Mich.  68.  But  in  Maine,  Read  v.  Franb^ 
fort  Bankj  23  Me.  318,  it  is  held  that  a  remedy  for  a  party 
may  be  changed  or  wholly  taken  away  by  the  legislature.  In 
CaUfomia,  a  law  allowing  a  redemption  of  property,  enacted 
after  the  contract  was  made,  was  held  invalid  as  applied  to 
such  contracts:  Thome  v.  San  Franciscoj  4  Cal.  128.  And 
yet,  in  Alabama,  Iverson  v.  Shorter^  9  Ala.  713,  a  statute,  giv- 
ing two  years  to  redeem  from  sale  on  execution  under  prior 
mortgages,  was  sustained.  So  in  Pennsylvania,  an  act  pro> 
hibiting  a  sale  of  property  for  less  than  two  thirds  its  ap- 
praised value,  except  aftar  the  expiration  of  a  year,  was  held 
constitutional  as  to  prior  contracts:  Chadwick  v.  Moore^  8 
Watts  &  S.  49.  Acts  for  the  limitation  of  suits  at  law,  es- 
pecially when  a  reasonable  time  is  allowed  for  commencing 
actions  on  existing  demands,  are  not  regarded  as  infringing 
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npon  the  constitution:  CaU  v.  HaggeVy  8  Mass.  429;  and  see 
a  very  strong  case  upon  this  subject  in  State  Bank  y.  Daitorij 
9  How.  527.  In  New  York,  it  has  been  held  that  where 
the  law  conferred  an  extraordinary  remedy  upon  particular 
creditors,  a  statute  taking  away  such  remedy,  but  leaving 
the  ordinary  means  for  the  collection  of  the  debt  in  full 
force,  is  not,  though  operating  upon  existing  contracts,  within 
the  constitutional  provision:  Stocking  v.  Hv/nt,  3  Denio,  274. 
And  a  law  exempting  certain  property  from  execution  has 
been  held  to  apply  to  prior  debts:  Morse  v.  Ooold^  11  N.  Y. 
281  [62  Am.  Dec.  103].  In  this  state,  it  has  been  held  that 
laws  granting  exemption  from  execution  a£fect  the  remedy, 
and  that  the  exemption  of  a  homestead  is  as  much  a  part  of 
the  remedy  as  the  exemption  of  a  horse  or  other  article  of 
property:  Helfenetein  v.  Cave^  3  Iowa,  287.  It  is  manifest, 
however,  that  Mr.  Sedgwick,  in  his  work  on  statutory  and 
constitutional  law,  does  not  regard  cases  of  the  latter  charac- 
ter as  in  harmony  with  the  decisions  of  the  supreme  court  of 
the  United  States,  esteeming  what  is  said  on  this  subject,  in 
Bronson  ▼•  Kinzie^  1  How.  811,  as  mere  obiter;  and  see  For- 
$yth  V.  }lfar&ury,  R.  M.  Charlt.  324.  But  the  case  of  Evans  v. 
ifontgomerj/j  4  Watts  &  S.  218,  goes  quite  as  far,  in  holding 
that  a  statute  was  valid  which  so  modified  the  mechanic's 
lien  law  as  to  give  the  purchaser  no  greater  estate  than  was 
held  by  the  person  in  possession,  while,  by  the  former  law,  it 
extended  to  the  fee-simple;  and  see  Conkey  v.  Hariy  14  N.  Y. 
22.  We  have  found  no  case  which  holds  that  laws  giving  the 
right  to  a  stay  of  execution  upon  certain  terms  would  be  in- 
valid as  applied  to  prior  contracts,  unless  it  be  certain  ones  in 
Kentucky,  which  seem  to  be  based  upon  the  peculiar  provis- 
ions of  the  statute:  Blair  v.  Williams^  4  Litt.  34;  Pool  v. 
Yotm/j  7  T.  B.  Mon.  587,  and  other  cases  there  cited. 

Mr.  Sedgwick  says  that  it  is  within  the  power  of  the  legislature 
to  regulate  the  remedy  and  modes  of  proceeding  in  relation  to 
past  as  well  as  future  proceedings.  And  hence,  subject  to  the 
general  rules  heretofore  discussed,  it  is  undoubtedly  compe- 
tent to  prescribe  new  rules  of  evidence  and  judicial  procedure 
(page  659);  and  to  the  same  effect,  see  all  the  leading  cases. 
The  case  of  HoUoway  v.  Sherman^  12  Iowa,  282  [79  Am.  Dec. 
587],  sustainp  the  act  of  April  7,  1860,  regulating  the  fore> 
closure  of  mortgages,  and  which  enlarged  the  time  given  to  a 
defendant  to  answer  under  the  previous  law.  The  former  law 
entitled  the  plaintiff  to  a  judgment  at  the  term  next  after 
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service,  while  this  extended  the  time  for  answering  after  Ber« 
vice  for  nine  months.  And  upon  the  question  here  involved, 
see  Rosier  v.  HaUy  10  Iowa,  470  [77  Am.  Dec.  127];  also  Van 
Rensselaer  v.  Snyder^  13  N.  Y.  299. 

The  length  of  this  opinion  forbids  that  we  should  ezaminei 
critically,  these  several  cases,  and  their  bearing  upon  the  cases 
now  under  discussion.  But  with  what  consistency  it  can  be 
maintained  that  a  law  abolishing  imprisonment  for  debt,  or 
one  exempting,  it  may  be,  a  thousand  or  ten  thousand  dollars 
of  the  debtor's  property,  is  valid,  and  that  one  providing  that 
his  property  shall  not  be  sold  except  under  an  appraisement 
is  invalid,  we  confess  our  inability  to  understand.  If  the  one 
relates  purely  to  the  remedy,  the  other  does.  If  one  does  not, 
neither  does  the  other,  except  upon  a  theory  which  has  its 
foundation  in  ^'visionary  speculations"  or  ^'metaphysical  re« 
finements," — speculations  and  refinements  not  warranted  by 
the  plain  language  of  the  constitution.  The  object,  upon  which 
the  remedy  is  to  attach,  is  substantially  the  same  in  both  cases. 
In  each  case,  the  right  to  the  remedy  is  complete, — the  remedy 
itself,  viz.,  action,  judgment,  and  execution,  is  alike  unim* 
paired, — but  in  the  one  case  the  object  is  entirely  taken  away, 
while  in  the  other  it  is  left,  but  has  to  be  dealt  with  or  diis- 
posed  of  in  a  manner  different  from  that  prescribed  in  the 
prior  law. 

But  we  cannot  further  follow  the  argument.  It  only  re« 
mains  to  apply  what  has  been  said  to  the  case  before  us, 
and  settle  the  rights  of  these  parties.  The  legislature  has 
said  that  a  person  in  the  military  service  of  the  United  States 
or  this  state  shall  be  entitled  to  a  continuance  in  all  actions 
then  pending  or  afterwards  to  be  brought  It  certainly  relates 
to  the  remedy,  and  the  question  is.  Does  it  take  away  all 
remedy  upon  this  and  similar  contracts,  or  impose  upon  it 
such  new  burdens  and  restrictions  as  to  materially  impair  its 
value  and  benefit?  For  if  it  does  not,  then,  according  even  to 
the  majority  of  those  cases  which  have  gone  the  furthest  in 
connecting  the  remedy  with  the  contract  or  its  obligation,  the 
act  will  be  upheld. 

In  legislation  of  this  character,  very  much  must  necessarily 
be  left  to  the  wisdom  and  discretion  of  the  law-making  power. 
And  while  our  power  to  hold  an  act  of  the  legislature  uncon- 
stitutional and  void,  is  unhesitatingly  admitted,  and  should 
always,  in  a  proper  case,  be  fearlessly  exercised,  yet  it  is  of 
the  most  delicate  and  responsible  nature,  and  should  not  be 
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resorted  to  unless  the  case  be  clear,  decisiye,  and  unavoidable: 
Scmto  V.  StaUy  2  Iowa,  208  [63  Am.  Dec.  487],  and  the  cases 
there  dted.    That  such  a  case  is  before  us,  we  cannot  believe. 

The  act  of  1861,  chapter  7,  which  this  amends,  granted  these 
continuances  to  those  in  the  military  service,  if  it  appeared 
ihat  their  presence  was  in  any  degree  necessary  to  a  full  and 
fidr  defense  of  the  suit.  And  it  was  said  in  Lwsas  v.  Casady, 
12  Iowa,  667,  that  we  were  disposed  to  give  that  act  a  liberal 
construction,  in  view  of  its  design  and  purpose.  If  such  con- 
tinuances could  properly  be  provided  for  and  granted,  if  it 
appeared  that  the  presence  of  the  suitor  was  in  any  degree 
necessary  for  a  full  and  fair  defense,  why  may  not  the  legls- 
lature,  in  the  exercise  of  a  wise  discretion,  determine  that  the 
preeenoe  of  all  persons  thus  situated  is  necessary,  and  if  they 
aak  it,  they  shall  be  entitled  to  a  continuance  of  their  suits? 

But  does  this  legislation  do  more  than  relate  to  the  proceed- 
fngs  of  courts?  Suppose,  in  consequence  of  the  public  danger 
and  the  great  and  absorbing  interest  felt  in  the  national  welfare, 
the  legislature  had  postponed  the  terms  of  all  courts  for  one 
or  two  years,  or  even  more,  would  any  judicial  tribunal  have 
been  justified  in  holding  a  term  in  tiie  mean  time,  and  pass* 
ing  upon  the  rights  of  parties?  If  so,  when,  where,  and  by 
what  authority?  Or  suppose  it  had  been  provided  that  in  all 
aotions  upon  promissory  notes  against  these  volunteers,  their 
dgnatures  should  be  established  by  at  least  two  competent 
witnesses,  whereas  in  ordinary  cases  no  proof  of  sig^ture 
whatever  was  necessary,  imless  the  same  was  denied  under 
oath.  Aside  from  the  possible  objection  that  such  a  law  did 
not  have  a  uniform  operation,  and  was  therefore  invalid,  no 
possible  argument  could  have  been  made  against  it,  for  the 
right  to  prescribe  new  rules  of  evidence,  so  that  the  validity 
of  the  proof  on  which  the  claim  is  founded  is  not  destroyed, 
is  not  denied  in  any  of  the  authorities. 

But  this  act  only  gives  a  new  rule  of  judicial  procedure  in 
that  it  extends  the  time  for  pleading.  The  obligation  of  the 
contract  itself  remains  in  all  its  integrity.  The  party  is  de- 
layed in  the  enforcement  of  his  right,  but  all  remedy  is  not 
taken  away.  How  far  the  value  or  benefit  of  the  remedy  may 
be  impaired  (and  especially  materially)  by  what  are  termed 
the  new  burdens  or  restrictions  imposed  by  the  act,  we  cannot 
know  in  this  or  any  other  particular  case.  Nor  is  this  the  true 
inquiry.  At  mos^  the  proper  inquiry  is,  whether,  as  a  rule, 
tfaia  law,  as  applied  to  all  cases  coming  within  its  terms,  so 
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far  affects  the  value  and  benefit  of  the  remedy  to  which  parties 
were  previously  entitled  as  to  impair  the  obligation  of  their 
contracts.  And  satisfied  that  the  legislature  has  not  so  far 
exceeded  its  power  in  this  respect  as  to  justify  our  interfer- 
ence, we  shall  sustain  the  law,  and  affirm  the  judgment  of  the 
court  below. 
Affirmed. 


CoimiarAKai  ov  Civil  Caubu:  Seo  SieoenBom  v.  Sherwood,  74  Am.  Decb 
14(^  and  tiie  note  thereto  diecnwmg  the  eabjeot  In  Iowa,  a  defendant  ea« 
gaged  in  aotoal  militairy  aemoe  may  aak  for  m  wmtjnnanoe  before  or  after 
answering:  BuUer  y.  McCaU,  16  Iowa»  434^  per  Wright^  J.,  dting  the  prinoi* 
pel  caee;  and  see  the  principal  caae  referred  to  in  Clarh  y.  Woodbury,  23  Id. 
63^  in  oonstraing  the  etatnte  giving  parties  in  aetnal  military  eervioo  the 
risjht  to  continnmice  of  their  oaoBes. 

STATum  AivionNo  Rimipuw,  WHrriiiB  avd  wmor  Iiifaib  Obubaxiov 
ov  CoirmAon:  See  VonBaumba^Y*  Bade,  76  Am.  Deo.  283;  Reapenf  Bemk 
Y.  WtUard,  Id.  766;  Sehenley  y.  Chmmomoealth,  78  Id.  869;  Fbmmoy  y.  d^  (^ 
J^erwnvUU,  70  Id.  468;  Sodbqf  y.  O&mn,  Id.  490;  HoUowaif  y.  Sherman,  Id. 
637,  and  the  notes  thereto.  A  statato  which  pertains  to  the  remedy^  and  does 
not  deprive  a  plaintiff  of  it,  may  hawe  a  retroaotive  elleot:  WatU  v.  Mwereit, 
47  Iowa»  272;  and  statntes  may  oonstitationally  be  enacted  ohangmg  the 
remedies  eTisting  when  oontraots  were  made,  if  they  preserve  the  reme- 
dies in  substance,  and  do  not  destroy  or  embazrass  them,  so  as  to  snbstan* 
tially  defeat  the  rights  of  the  parties:  ComUif  qf  Koseuth  v.  WaUaee,  60  Id. 
610;  so  where  the  right  to  sne  npon  causes  of  action  then  aceraed  is  left  open 
or  oontinned  by  a  new  statato  of  limitations,  the  statoto  does  not  impair  the 
obligation  of  contracts:  Campbell  v.  Long,  20  Id.  886.  The  principal  ease  in 
an  authority  for  the  foregoing  propositions. 

The  puncipal  CAsn  ia  vollowsd  in  CUy  qf  Daoenport  v.  MMaeippl  sfe. 
J?.  J?.,  16  Iowa,  861,  in  regard  to  its  interpretation  of  the  constitational  pro- 
vision that  "all  laws  of  a  general  nature  shaU  have  a  uniform  operation*! 
and  it  is  referred  to  in  Stewart  v.  Superviaore  qf  PoOs  Co,,  80  Id.  16^  on  the 
point  that  a  statato  will  be  dedared  unconstitational  only  when  it  ia  dearly^ 
palpably,  and  plainly  inconsistent  with  the  provisiona  of  the  ooBslitiitl«| 
and  see  State  v.  TaU,  22  Id.  143. 
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ri6  Iowa,  24S.J 
OnennaATB  ov  AoxNOWLKDaiONT  or  Mobtoaob  ov  Lavm  zv  Iowa,  nr 

AOOOBDANCOI  WITH  LaWB  OV  Al^OTHBB  StATB  WHEBS  MaDI,  IB  IhSOV- 

ncaaxT  under  sections  2246  and  2246,  of  the  Iowa  Revision  of  1860^  if 
it  fails  to  comply  with  the  form  required  in  Iowa,  and  there  is  no  seal 
attached  by  the  court  or  officer  taking  the  acknowledgment!  nor  any  oer- 
tificato  under  the  proper  authority,  attesting  the  official  oharaoter  of  suob 
officer,  as  required  by  those  sections. 

DiriSCTlVB  CbBTIFICATSS  of  ACKNOWLEDGMXITT  ABB  HOT  CUBBD  by  SOOtiOB 

2248,  of  the  Iowa  Revision  of  1860,  if  made  after  that  section  took 
effect 
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MOBTGAOB  DEFEtTlVELY  ACKKOWLKDOSD  19  ADMISSIBLE  IN  EtTDKITCB  ag&insl 

the  mortgagor,  and  also  against  a  snbseqnent  pnrchaBer,  if  followed  by 
evidence  that  he  porchaaed  with  actual  notice  of  its  existence. 
Index  of  Rboobded  Instrxtment  will  Hold  Subsequent  Pubokaseb  to 
KonoB  THEREOF,  if  enoQgh  ia  disclosed  by  the  index  to  pat  a  careful  or 
prudent  examiner  upon  inquiry,  and  if  upon  such  inquiry  the  instrument 
would  have  been  found. 

IVDEZ  OF  RbCOBDBD   MORTOAOB   IS   SUFFICIBNT  TO  PUT  SUBSBQUENT  PUE> 

OBJJOB  UPON  Inquibt,  where  a  mortgsge  of  land,  standing  fat  the  name 
of  a  married  woman,  was  executed  by  both  husband  and  wife,  but  in* 
dexed  in  the  name  of  the  husband  alone  as  the  mortgagor. 

0BED  cm  SUBSEQUBNT  PUBCHASBB  IS  SUFFIGIBNT  OF  ItSBLF  TO  SbOW  NaTUBB 

AND  Patxent  of  CONSIDERATION,  where  a  petition  in  foreclosure  does 
not  allege  that  such  purchaser  acquired  his  title  fraudulently,  or  without 
oonsideration,  and  his  cross-bill  alleges  that  he  is  a  bona  Jide  purohsser, 
and  the  answer  thereto  raises  no  issue  as  to  the  eonsideratiaiL 

Petition  to  foreclope  a  mortgage,  executed  in  March,  1860, 
by  W.  H.  Berkshire,  and  his  wife,  W.  T.  Berkshire,  upon 
certain  lands  held  in  the  name  of  the  wife.  The  defendant 
Lemon  claimed  to  be  a  bona  fide  purchaser  of  the  same  prem- 
iBes,  without  notice  of  the  complainant's  mortgage,  under  a 
deed  dated  September  8,  1860.  Lemon's  position  was  sus- 
tained, on  the  hearing,  and  the  complainant  appeals.  Further 
facts  appear  in  the  opinion. 

0.  C  Cob,  for  the  appellant 
Catady  and  Polk^  for  the  appellee. 

By  Court,  Wright,  J.  That  the  certificate  of  aoknowl- 
odgment  attached  to  the  mortgage  fedls  to  comply  with  the 
requirements  of  our  statute,  is  substantially  admitted  by 
appellant's  counsel.  It  is  claimed,  however,  that  it  is  in 
accordance  with  the  laws  of  the  state  (Indiana)  where  it  was 
executed;  that  it  is  therefore  good  and  sufficient  here,  and 
that  when  recorded,  it  imparted  constructive  notice  of  its  con- 
tents to  subsequent  purchasers.  This  view  is  sought  to  be 
sustained  by  sections  2245,  2246,  and  2248,  of  the  Revision. 
Appellant  can  derive  no  aid  from  sections  2245  and  2246,  as 
there  is  no  pretense  that  there  is  a  seal  attached  by  the  court 
or  officer  taking  the  acknowledgment,  nor  is  there  any  certifi* 
cate  under  the  proper  authority  attesting  the  official  charac- 
ter of  such  officer.  Section  2248  (being  section  1,  chapter  30, 
Laws  of  1858)  is  curative  in  its  character,  and  was  intended 
to  make  valid  deeds  and  conveyances  executed  before  that 
time,  and  acknowledged  or  proved  according  to  the  laws  and 
Qfl&geB  of  the  state  where  acknowledged.    This  mortgage  was 
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made  in  1860,  after  the  passage  of  the  act  of  1858,  and  is  not, 
therefore,  cured  nor  aflfeoted  hj  its  provisions:  Reynolds  ▼• 
Kingsburyy  15  Iowa,  238. 

But  it  is  claimed  that  the  execution  of  the  mortgage,  as 
stated  by  complainant  in  his  petition,  is  not  traversed.  It  i» 
sufficient  to  say,  in  answer  to  this  position,  that  appellant 
mistakes  the  record.  As  we  read  it,  there  is  a  full  and  suffi- 
cient denial  of  the  execution  of  the  mortgage,  an  averment 
in  express  words  that  it  never  was  duly  acknowledged  or 
recorded,  and  a  like  claim  that  respondent  purchased  the 
land  without  notice  of  any  prior  lien  or  encumbrance.  It  is 
also  insisted  that  as  the  mortgage  was  introduced  in  evidence 
without  objection,  it  was  not  competent  for  respondent  to 
object  to  the  sufficiency  of  the  acknowledgment  on  the  hearing 
of  the  case.  This  is  well  answered  by  the  suggestion  that 
the  mortgage  was  good  as  between  the  parties  to  it,  without 
any  acknowledgment  and  without  recording.  However  defect- 
ive in  these  respects,  therefore,  Lemon  could  not,  on  the  trial, 
object  to  its  introduction,  for  complainant  needed  this  proof 
to  recover  against  the  mortgager,  which  he  had  a  right  to  do, 
though  he  might  not  make  his  lien  effectual  as  against  the 
subsequent  purchaser.  Not  only  so,  but  as  against  Lemon, 
the  mortgage  was  not  inadmissible,  for  it  might  have  been 
followed  up  by  proof  of  actual  notice.  If  no  such  proof  waa 
offered,  then,  on  the  hearing,  he  could  claim  that  he  was  pro- 
tected, as  the  record  did  not  impart  constractive  notice  of  the 
existence  of  the  mortgage. 

In  this  connection,  appellee  insists  that  the  reoord  of  the 
mortgage  was  not  notice,  for  the  reason  that  it  was  not  prop- 
erly indexed.  It  seems  that  the  title  to  the  land  in  contro- 
versy was  in  the  name  of  W.  T.  Berkshire,  who  executed  the 
note  secured  by  said  mortgage.  The  index  points  to  the 
proper  page  in  ibe  record-book;  the  proper  dates  of  the  instru- 
ment and  the  filing;  the  correct  description  of  the  land;  the 
true  mortgagee;  but  gives  the  mortgagor  as  W.  H.  instead  of 
W.  T.  Berkshire,  the  holder  of  the  legal  title.  The  point  is, 
that  as  the  name  of  the  wife,  the  holder  of  the  legal  title,  was 
not  found  in  the  record,  a  searcher  for  encumbrances  would 
have  no  notice  of  any  mortgage  which  would  affect  his  .title. 
The  index,  however,  was  sufficient  to  put  him  upoa  inquiry. 
The  mortgage  itself  does  not  indicate  that  the  wife  conveyed 
any  less  than  the  entire  right  or  estate  which  she  held  in  the 
mortgaged  premises.    Having  joined  with  her  husband,  there* 
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fere,  the  instmment  was  sufficient  (under  section  2255,  Revis- 
ion) to  pass  any  interest  which  she  held  in  her  own  rights 
independently  of  the  husband.  If  the  inquiry  properly  and 
legitimately  suggested  by  this  index,  therefore,  had  been 
made,  it  would  have  been  found  that  there  was  a  mortgage 
duly  signed  by  the  parties  having  the  power  and  right  to  con- 
vey. And  this  inquiry  it  was  the  duty  of  the  subsequent  pur- 
chaser to  have  made.  By  the  index  he  was  notified  that  there 
was  a  mortgage  upon  these  premises,  made  by  a  party,  who, 
apparently,  claimed  to  have  the  right  to  make  the  same,  and 
who  really  had  an  interest  therein.  The  rule  is,  that  if  enough 
is  disclosed  by  the  index  to  put  a  careful  or  prudent  examiner 
upon  inquiry,  and  if  upon  such  inquiry  the  adverse  title 
would  have  been  ascertained,  the  party  will  be  held  to  notice: 
Scales  V.  WUseyy  11  Iowa,  261;  Bostwich  v.  Poioert,  12  Id.  456; 
CalfAn  V.  Bowman^  10  Id.  529.  What  facts  are  sufficient  to 
put  a  party  upon  inquiry  must,  of  course,  depend  upon  the 
circumstances  of  each  case.  Upon  this  subjecti  no  fixed  rule 
can  be  given.  But  if,  as  has  been  held,  to  reter  to  the  de- 
scription of  the  premises  in  the  index  by  the  words  '^see 
record,''  or  '* certain  lots  of  land"  (10  and  12  Id.,  «tipra),  is 
sufficient  to  put  a  party  upon  inquiry,  we  entertain  no  doubt 
but  the  indexing  in  this  case  would  be  fully  as  efitetual  in 
charging  him  with  notice. 

But  the  remaining  inquiry  arises  upon  the  following  fiiots: 
Respondents'  deed  bears  date  subsequent  to  complainant's 
mortgage,  and  with  a  consideration  of  six  thousand  six  hundred 
dollars,  the  receipt  of  which  is  acknowledged,  the  land  con- 
veyed being  480  acres.  No  other  evidence  was  offered  to  show 
the  nature  of  the  consideration^  nor  when  or  how  it  was  paid. 
Complainant  now  insists  that  the  deed  itself  is  not  sufficient 
to  show  that  Lemon  was  a  purchaser  for  a  valuable  considera- 
tion; but  that  he  should  have  shown  payment  of  the  purchase- 
money  by  direct  and  independent  proof;  that  the  recitals  in 
the  deed  are  no  evidence  whatever  that  he  actually  paid  the 
consideration  named. 

In  the  present  instance,  we  wage  no  controversy  with  the 
rule  as  stated,  being  perfectly  clear  that  its  discussion  is  un- 
necessary. The  bill  alleges  that  Berkshire  and  wife,  subse- 
quent to  the  execution  of  the  mortgage,  made  a  conveyance  to 
the  respondent  Lemon,  and  asks  that  his  equity  of  redemp- 
tion as  a  subsequent  purchaser  be  foreclosed.  Tlie  answer  of 
Lenum  is  in  the  nature  of  a  cross-bill;  denies  that  complain- 
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ant's  mortgage  was  ever  properly  acknowledged,  indezed,  or 
recorded,  or  that  he  ever  had  notice  thereof.  He  then  sets  up 
his  purchase  and  deed  for  the  premises  in  controversy,  and 
asks  that  the  mortgage,  as  against  him,  be  declared  null  and 
void,  and  that  complainant  be  enjoined  from  setting  up  any 
title  thereunder.  In  the  answer  of  complainant  to  this  cross- 
bill, there  is  no  suggestion  that  the  respondent  was  not  a  pur- 
chaser for  a  valuable  consideration ;  but  without  controverting 
this,  he  proceeds  to  state  matter  to  show  that  the  mortgage 
was  properly  acknowledged  and  recorded^  and  that  respond- 
ent, though  a  subsequent  purchaser  for  value,  had  notice  of 
said  prior  encumbrance.  In  this  state  of  the  record,  we  do 
not  think  that  respondent  was  bound  to  do  more  than  in- 
troduce his  deed,  if  even  that.  There  is  no  intimation,  on  the 
part  of  complainant,  that  respondent  obtained  his  title  fraudu- 
lently, as  against  creditors  or  otherwise;  there  is  nothing  ap- 
proximating an  averment  that  he  was  not  a  purchaser  for 
value;  but  on  the  contrary,  the  pleadings  seem  to  assimie 
that  he  was  such  purchaser,  the  real  issue  being  whether,  as 
such  purchaser,  he  had  notice  of  the  mortgage. 

Now,  if  it  had  been  alleged  in  the  bill  that  respondent  was 
not  a  purchaser  for  value,  and  the  answer  in  denial  had  been 
directly  responsive  to  such  allegation,  such  denial,  in  the  ab- 
sence of  testimony,  would,  of  course,  have  been  taken  as  true. 
As  thus  stated,  ihe  rule  is  well  settled;  while  in  some  in- 
stances it  has  even  been  held  that,  though  the  answer  is  not 
responsive  to  allegations  or  interrogatories  in  the  bill,  yet  if 
it  contains  a  sufficiently  full  and  precise  averment  that  re- 
spondent is  a  bona  fide  purchaser,  without  notice,  the  burden 
of  proof  is  upon  complainant  to  impeach  the  integrity  of  re- 
spondents' title:  2  Lead.  Cas.  Eq.  124,  and  cases  there  cited. 
Under  either  rule,  the  finding  of  the  court  below  in  this  case 
may  be  sustained.  For  instead  of  averring  that  respondent 
was  not  a  purchaser  for  value,  the  bill,  in  substance,  concedes 
it;  and  when  the  title  is  set  up  in  the  cross-bill,  instead  of 
denying  its  sufficiency,  it  is,  in  eflfect,  admitted.  Under  such 
circumstances,  we  are  clear  that  respondent  was  not  required 
to  offer  other  and  independent  proof  to  establish  the  nature 
and  payment  of  the  consideration  recited  in  his  deed. 

Affirmed. 


RiooBDnro  ow  JjswrtajMXsr  Defiutivilt  Ackhowledosd  dob  not  Im- 
PABT  NoTicB:  ffemdon  ▼.  Kimball,  50  Am.  Deo.  406;  Ohoteau  ▼.  J<me»f  Id* 
460,  and  the  notes  thereta 
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iNaTBXTMXNT    BjUTECriVKLT  ACKKOWLEDOKD    IB    QOOD  BXTWESK  PARTIES: 

Wood  y.  Chopin,  67  Am.  Dec.  62,  and  note;  Jacoway  v.  OanU,  73  Id.  494. 

Ikdex  Of  RiooRDXD  Instrumsnt,  EmsOT  ov,  WHEN  Omitted  or  Impkh* 
ffEcr:  See  OwHU  v.  Lyjnan,  58  Am.  Deo.  174;  Breed  ▼.  ConJIeff,  81  Id.  486f 
Bamejf  ▼.  MeCarty^  foti,  p.  427,  and  the  notes  thereto.  It  is  not  necessary 
to  e^ter  the  names  of  both  husband  and  wife  in  the  index  of  a  conveyance 
of  the  homestead:  Hodgmm  ▼.  Lovell,  25  Iowa,  98.  And  when  an  imperfect 
or  inaccarate  index  is  of  such  a  ohftracter  as  would  lead  a  pmdent  person 
to  examine  the  record,  he  is  affected  with  notice  of  what  the  record  would 
have  imparted:  Diaque  v.  Wrigbi^  49  Id.  641,  both  oiting  the  principal  case. 

The  PBX90IPAL  oase  is  bhihbbd  to  in  ^Stafs  t.  BqakrtB^  26  Iowa»  847» 
BttmeU  y.  iUer,  Id.  500^  Pabnar  t.  Eomaard^  45  LL  61^  on  tha  pofwer  of  kgia* 
latores  to  pMs  retrospeetiFe  laws. 


[15  Iowa,  861.1 

WrnxoAOEMtB  lav  ix»b  vot  Atiaoh  to  Proceeds  of  Sale  uhdeb  Pabhi- 
Tioor  PBoanDarofl^  to  which  ha  was  not  a  party,  bat  remains  npon  tha 
landitMll 

Action  of  right  One  Daniel  Virdin,  the  owner  of  an  un- 
divided two  fifths  of  certain  lands,  mortgaged  the  same  to  the 
plaintiff,  Lewis,  and  afterwards  brought  an  action  of  partition, 
to  which  the  mortgagee  was  not  a  party.  The  lands  were  sold, 
under  the  partition  proceedings,  by  the  referees,  to  one  Isaac 
Virdin,  who,  in  turn,  conveyed  them  to  the  defendant,  Atkin- 
son. Lewis  subsequently  foreclosed  his  mortgage,  and  pur- 
chased at  the  foreclosure  sale,  the  undivided  two  fifths  mort- 
gaged by  Daniel  Virdin.  Lewis  afterwards  brought  an  action 
of  partition,  in  which  the  same  lands  were  assigned  to  him  as 
were  previously  sold  to  Isaac  Virdin.  The  plaintiff  recovered 
in  the  present  action,  and  the  defendant  appeals. 

C.  D.  Orayj  for  the  appellant 

B.  W.  Poor^  for  the  appellee. 

By  Court,  Wright,  J.  The  only  point  made  in  the  argu- 
ment is,  that  after  the  decree  of  partition  in  the  action  brought 
by  Daniel  Virdin,  and  the  sale  thereunder  by  the  referees,  the 
mortgage  lien  of  plaintiff  attached  to  the  proceeds  of  the  sale 
of  the  encumbered  portion,  and  not  to  the  land  itself;  and  that, 
as  a  consequence,  defendant's  title  is  paramount  to  that  of 

plaintiff. 

Assuming  that  defendant  can  make  this  point  at  this  stage 
<d  the  controversy,  after  the  foreclosure  and  partition,  we  are, 
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neverthelesSy  very  clear  that  it  cannot  avail  him.  Plaintiff* 
was  not  a  party  to  the  partition  proceedings  commenced  by 
Daniel  Virdin,  and  if  it  be  admitted  that  when  a  party,  he 
must  look  to  the  proceeds,  and  not  the  property,  for  the  satis- 
faction of  his  debt,  it  by  no  means  follows  that  he  must  do  so 
when  not  in  court,  nor  in  a  position  to  protect  his  rights.  The 
provisions  of  the  code  of  1851  (sections  20,  80,  81),  referred  U> 
by  counsel,  and  in  force  when  the  partition  was  ordered,  were 
not  intended  to  turn  the  mortgagee  over  to  the  proceeds  of  the 
sale  in  a  case  to  which  he  was  not  a  party.  If  a  party,  and 
the  lands  are  sold  to  a  stranger,  the  charge  would  attach  to  the 
proceeds.  But  would  this  rule  apply  when  the  lands,  or  the 
interest  mortgaged,  was  brought  in,  at  the  referee's  sale,  by 
the  mortgagor? 
Decree  affirmed. 


BmnncBRAMGEBSp  HOW  ArwwoTMD  BT  Sau  vmmsL  PiBERRnr  PsoonixDrasr 
See  Freeman  on  Cotenaaoy,  2d  ed.,  eec.  470. 

MosTOAanB,  wjutusr  Nsobsbaxt  ok  Pbopxb  Pisms  Dsfuiiiiabt  v 
Pabthiok  Sum:  See  IPAittofi  v.  IFAaMon,  76  Am.  Dec  163;  also  Portfi  v.  Afl; 
65  Id.  00^  and  note;  BaUertony.Ohik$,UldL8Sik  For  »  oaae  in  whioh  rnori' 
gagees  were  not  boand  became  they  wore  not  partieib  mo  Cbflbn  ▼.  SnM^  22 
Id.  878. 


Gelpoke  V.  Blakb. 

[16  Iowa,  S87.] 
Fabol  BvmKNGi^  TO  Show  that  WBrrmr  AqBmmr  Don  hov  OoMTADr 
Whole  on  Trite  Oomtraot  on  aooonnt  of  frsad*  aoddent^  or  miatake^ 
must  be  entirely  clear  and  moat  aatiafaotory. 

FaBOL  firiDENOE  OF    PbBYIOUS  or  CONTBMPORAirEOITS   KBGOTIAIIOira   WILL 

NOT  BE  ADMirrED  in  eqnity,  aa  well  aa  at  law,  to  Tary  or  oontradiot  the 
terma  of  a  written  agreement,  nnleaa  it  is  made  to  appear  that  the 
partiea,  at  the  time  of  oonrommating  the  agreement,  actually  intended 
or  understood  that  anch  terma  or  atipalationa  ahoold  be  inooipoimted, 
but  were  omitted  by  accident,  mistake,  or  fraud. 

Action  by  Qelpcke,  Winslow,  &  Co.,  as  indorsees,  upon  the 
following  instrument  signed  by  the  defendant,  Blake:  '^In 
consideration  of  ten  shares  in  the  capital  stock  of  the  first 
division  of  the  Dubuque  Western  Railroad  Company,  I  promise 
to  pay  said  company  one  thousand  dollars,  payable  in  install- 
ments, at  the  rate  of  five  per  cent  per  month,  to  commence  as 
soon  as  the  contract  for  the  construction  of  said  division  is  let; 
provided,  however,  that  an  installment  of  five  per  cent  shall  be 
paid  upon  the  call  of  the  board  of  directors  of  said  company,  to 
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be  used  in  paying  the  expenses  of  getting  said  division  ready  for 
contract.  The  said  division  is  to  be  located  in  a  southwesterly 
direction  from  the  junction  with  the  Dubuque  and  Pacific 
Raib-oad,  and  not  to  be  less  than  twenty  miles  in  length." 
Blake  set  up  an  equitable  defense,  to  the  effect  that  the  instru* 
ment  did  not  contain  the  whole  of  the  agreement  of  the  pariteSi 
and  asked  that  it  be  reformed  by  inserting  the  following:  ''The 
above  subscription  to  the  stock  of  the  Dubuque  Western  Bail- 
road  Company  is  upon  the  express  understanding  and  condi- 
tion that  the  road  of  said  company  shall  be  located  and 
constnioted  up  Langworthy  Hollow,  and  near  to  the  land  of 
John  Blake.  If  said  railroad  is  not  thus  constructedi  this 
subscription  not  to  be  binding  upon  the  said  Blake."  The 
court  reformed  the  instrument  on  the  evidence  set  forth  in  the 
opinion,  and  dismissed  the  plaintiffs'  action,  as  it  found  that 
the  road  was  not  constructed  up  Langworthy  Hollow,  nor  near 
the  land  of  the  defendant.  It  appeared  that  soon  after  the 
contract  was  made,  the  company  abandoned  the  location  of  its 
road  up  Langworthy  Hollow,  whereupon  the  defendant  de- 
manded the  repayment  to  him  of  the  fifty  dollars  which  he 
had  paid  on  his  subscription.  This  was  done  by  the  com- 
pany's agent,  who  had  made  the  contract  with  the  defendant, 
but  the  subscription  note  was  not  taken  up  as  it  was  not  in 
the  agent's  possession.    The  plaintiffs  appealed. 

Alliaon  and  Crcmej  for  the  appellants. 
Chrant  and  Smithy  for  the  appellee. 

By  Court,  Wrioht,  J.  Several  questions  are  presented  by 
counsel  for  the  appellants.  Our  examination  will  be  confined, 
however,  to  the  leading  one,  which  in  effect  disposes  of  all  the 
others,  and  that  is.  Was  the  court  below  justified,  under  the 
circumstances,  in  reforming  this  contract? 

While  parol  testimony  is  admissible  for  the  purpose  of  show- 
ing that  the  written  agreement,  on  account  of  fraud,  accident, 
or  mistake,  fails  to  show  the  whole  or  true  contract,  it  is  well 
settled  that  this  fact  must  be  made  entirely  clear,  and  be  estab- 
lished by  the  most  satisfactory  proof;  or  as  one  of  the  cases 
expresses  it,  those  who  undertake  to  rectify  or  reform  an 
agreement  by  showing  a  mistake,  undertake  a  task  of  great 
difficulty,  and  yet  such  evidence  is  not  incompetent:  Marqvds 
of  Toumahend  v.  Staugroomy  6  Ves.  328;  or  as  in  OiUespie  v. 
Moouy  2  Johns.  Ch.  596  [7  Am.  Dec.  569],  "  the  cases  concur 
in  the  strictness  and  difficulty  of  the  proof";  and  see  Ring  v. 
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AshiDorth,  8  Iowa,  452.  If  the  proofs  are  doubtfbl  and  unsat- 
isfiujtoiy,  and  the  mistake  is  not  made  entirely  plain,  equity 
will  withhold  relief,  upon  the  ground  that  the  written  paper 
ought  to  be  treated  as  a  full  and  correct  expression  of  the 
contract,  until  the  contrary  is  established  beyond  leascnable 
controversy:  Story's  Eq.  Jur.,  sees.  152-162,  note,  and  caaes 
cited. 

It  is  well  settled  in  equity,  as  at  law,  that  parol  evidence  of 
previous  or  contemporaneous  negotiations,  stipulations,  or 
terms,  not  incorporated  in  the  writing,  ought  not  to  be  admit- 
ted to  vary  or  contradict  its  terms,  unless  it  is  made  to  appear 
that  the  parties,  at  the  time  of  consummating  the  agreement, 
actually  intended  and  understood  that  such  terms  or  stipula- 
tions diould  be  incorporated,  and  omitted  the  same  by  aoci- 
dent,  mistake,  or  fraud.  A  court  of  equity  will  add  nothing 
to  the  contract  which  the  parties  did  not  intend  should  be  a 
part  of  it.  Hence,  though  the  parties  may  talk  about  a  par- 
ticular stipulation,  and  it  may  have  been  mutually  understood 
as  a  matter  entering  into  their  negotiation,  still,  if  they  have 
not  made  it  a  ^part  of  their  written  contract,  nor  omitted  it 
from  accident  or  mistake,  or  the  use  of  some  fraud  or  strata- 
gem, the  law  presumes  that  it  was  omitted  intentionally,  and  a 
court  will  not  reform  the  agreement,  by  making  such  parol  ne- 
gotiations a  part  of  it.  It  is  not  sufficient  that  there  may  be 
leason  to  presume  a  mistake.  The  testimony  ought  to  be 
dear,  decisive,  and  unequivocal:  United  States  v.  Munroef  5 
Mason,  577;  2 Parsons>on  Contracts,  8, 60;  WheaUm  v.  Wheatonf 
9  Conn.  96;  Baugh  v.  Ramsey,  4  T.  B.  Mon.  158. 

In  Stevens  v.  Cooper,  1  Johns.  Ch.  425  [7  Am.  Dec.  499],  the 
plaintiffs  sought  to  avail  themselves  of  a  parol  agreement 
alleged  to  have  been  made  at  the  time  the  mortgage  was  exe- 
cuted, by  which  each  lot  was  to  be  bound  only  for  a  ratable 
proportion  of  the  mortgage  debt. 

In  discussing  the  admissibility  of  such  proof,  the  chancellor 
says  that  ^*  such  testimony  is  not  only  contrary  to  the  statute 
of  frauds,  but  the  maxim  of  the  common  law;  and  the  rules  of 
evidence  on  this,  as  on  most  other  points,  are  the  same  in  courts 

of  law  and  equity Nor   does  this  case  come  within 

any  exception  admitted  to  the  operation  of  the  rule,  for  there 
Is  no  allegation  of  fraud,  mistake,  or  surprise  in  making  or 
executing  the  mortgage;  and  these,  I  believe,  are  the  only  cases 
in  which  parol  evidence  is  admissible  in  this  court  against  a 
contract  in  writing."     And  see  Dwight  v.  Pomeroy,  17  Mvs. 
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802  [9  Am.  Dec.  148];  Pucataqua  Ferry  Company  ▼.  Jtmes^  39 
N.  H.  498;  Bish  v.  Bradfordj  17  Ind.  494;  Lyman  y.  United 
Ins.  Co.j  17  Johns.  872;  S.  C,  2  Johns.  Ch.  630;  Bailey  y.  BaUey, 
8  Humph.  230;  Lead.  Cas.  Eq.,  2d  pt.,  sees.  539,  540. 

Bat  without  referring  to  other  authorities,  or  discussing  these 
general  and  well-settled  rules,  we  proceed  to  examine  verjr 
briefly  the  facts  in  the  case  before  us.  The  case,  in  all  its  cir- 
cumstances, is  not  an  unusual  one.  All  that  is  really  devel- 
oped is,  that  an  agent  of  the  company  represented  to  the 
defendant  that  the  road  would  be  constructed  up  Langworthy 
Hollow,  and  as  an  inducement  to  obtain  the  subscription, 
stated  that  such  location  would  enhance  his  land  or  property, 
and  that  he  would  obtain  a  contract.  But  for  these  repre- 
sentations, it  may  be  conceded  (and  this  is  the  most  that  can 
be  claimed),  defendant  would  not  have  taken  the  stock.  At 
the  time,  the  work  was  actually  progressing  on  the  proposed 
route.  It  was  afterwards  changed.  When  the  agreement  was 
finaUy  signed,  nothing  was  said  about  these  matters.  There 
IS  no  particle  of  testimony  that  it  was  intended  to  incorporate 
these  terms  into  the  contract  of  subscription.  The  agent  acted 
in  the  utmost  good  faith;  there  was  no  mistake, — no  accident 
It  does  not  appear  that  defendant  signed  the  subscription, 
believing  that  these  conditions  were  contained  in  it,  nor  that 
he  would  have  declined  the  subscription,  if  he  had  known 
that  they  were  not  in  it.  All  that  took  place  aside  from  the 
written  contract  consisted  of  the  usual  contemporaneous  talk; 
the  defendant  perhaps  presuming  that  such  oral  stipulations 
would  be  binding,  though  not  inserted  in  the  writing.  And 
here  was  his  mistake,  from  the  effects  of  which  equity  will  not 
relieve  him.  As  applied  to  such  a  case,  most  appropriate  is 
the  language  of  Parker,  C.  J. :  ''If  now  and  then,  through  care- 
lessness or  inattention,  an  instrument  formally  drawn  up  and 
executed,  £eu1  of  expressing  the  true  intent  of  the  parties  in 
their  bargain,  it  were  better  that  they  should  suffer  than  that 
a  system  should  be  adopted,  the  natural  tendency  and  sure 
consequence  of  which  would  be  to  increase  uncertainty,  mul- 
tiply instances  of  negligence,  and  hold  out  lures  to  false  testi- 
mony. If,  on  the  other  hand,  the  rule  be  rigidly  adhered  to^ 
men  will  conform  themselves  to  it;  they  will  take  counsel  and 
act  cautiously,  and  instances  will  seldom,  if  ever,  occur  of  any 
fatal  mistake  in  their  bargains.  Ignorance  will  be  protected, 
if  any  advantage  should  be  taken  of  it  by  superior  cunning  or 
sagacity,  and  fraud  of  all  kindB  may  be  detected  and  defeated 


422  Gelpcke  v.  Blake.  [Iowa, 

by  the  fules  of  law  as  they  now  stand  ":  Dwight  v.  Pomeroy^ 
17  Mass.  302  [9  Am.  Dec.  148]. 

The  case  of  WiUiams  v.  Donaldson^  8  Iowa,  108,  referred  to 
by  counsel,  is  not  authority  in  this.  There,  the  defendant 
sought  to  show  that  the  note  was  given  for  a  reaper  which  was 
warranted  to  do  certain  work;  that  it  did  not  answer  the  war* 
ranty  and  that  defendant  was  deceived  and  defrauded  by 
certain  representations,  and  thus  induced  to  execute  the  note. 
Upon  the  well-recognized  principle  that  it  may  be  shown  by 
parol  that  a  note  or  other  written  contract  has  been  obtained 
by  fraud,  or  without  consideration,  or  that  such  consideration 
has  failed,  the  testimony  was  held  admissible.  This  brief 
reference  sufficiently  shows  the  di£ference  in  the  two  cases. 

The  thought  that  this  subscription  was  canceled  and  sur* 
rendered,  is  not  urged  with  much  confidence,  and  is  indeed 
entitled  to  but  little  weight.  The  attempted  cancellation  was 
without  authority,  and  in  no  manner  binding  upon  the  com- 
pany. 

How  far  the  equity  discussed  could  in  any  event  affect  pkin* 
tiffs  as  the  indorsees  of  this  subscription  note,  we  need  not,  in 
view  of  the  above  conclusion,  now  discuss. 

Beversed. 

Lowe,  J.,  delivered  a  dissenting  opinion* 


The  raxKOiFMh  CAsm^  m  it  again  came  before  the  oonrt^  ia  reported  is 
CMpcte  y.  Bldbe,  19  lowai  263^  in  which  its  rolea  governing  the  reformatifln  of 
oontraota  were  appffored. 

Pabol  EvmiNGs  ov  Previous  or  OovTiiiPORAinBO'cni  Aorebmrmts  o  rov 
AmcnsiRLE  to  vary  or  contradict  the  terms  of  a  written  oontnct  in  the 
■beenoe  of  accident,  fraud,  or  mistake:  Kearly  v.  Dmnam,  73  Am.  Deo.  179| 
Ommar  t.  Ckark,  Id.  629;  Marim  ▼.  Pemaoola  etc  H.  E.,  Id.  713;  FtOkm  t. 
Hood,  75  Id.  664;  Dmntie  y.  WhUe^  78  Id.  731;  Tmm§  y.  Shann&n^  81  Id.  638; 
and  tiie  notes  to  these  decisions.  The  principal  case  is  cited  to  this  efiect  in 
BoMaekar  y.  Wart,  87  Iowa,  87;  Jack  v.  Naber,  15  Id.  452;  Didbm  v.  Mor* 
gam,  54  Id.  686;  Jobnmm  y.  TanUinffer,  31  Id.  502.  Bnt  parol  eyidence  is  ad« 
miasible,  in  equity,  to  reform  instmments  on  the  ground  of  aocident»  frand» 
or  mistake:  Dunham  y.  Chatham,  73  Am.  Dec.  228^  and  note;  the  eyidenos^ 
howeyer,  mnst  be  established  beyond  »  reasonable  donbtt  Hmrvty  y.  Samty^ 
48  Iowa,  819,  dting  the 
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lift  Iowa,  441.] 
Ammnm  of  KiooriASLi  Papxs»  in  Good  Faith,  bxiobs  IfATUBirr,  ab 

OOLLATERAL  SsOUBlTT  lOR  PBB-BXIBTDffa  DeBT   DuS  IBOK   PaTXB,   IB 

VOT  HoLDBB  lOB  Valiti^  in  the  xunal  course  of  trade^  and  tikee  it  Bub- 
Ject  to  all  the  equities  which  may  exist  against  the  payee  in  layer  of  the 
maker  at  the  time  of  the  assignment;  sjthongh  it  is  otiierwise  if  he  parts 
with  a  new  consideration. 

AcnoN  upon  promissoiy  notes.    The  facts  aie  stated  in  the 

Bantin  and  MeCrary^  for  the  appellant 
/.  H.  Craigj  for  the  appellees. 

By  Court,  Lowe,  J.  The  notes  sued  on  in  this  case  were 
executed  by  the  defendant  to  one  H.  P.  Miller,  in  part  for  the 
purchase  of  a  lot  in  one  of  the  additions  to  the  city  of  Keo- 
kuk. Miller  gave  his  bond  to  defendant,  binding  himself  to 
make,  or  cause  to  be  made,  a  title,  with  covenants  of  war- 
ranty, to  said  lot.  The  legal  title  at  the  time  was  in  one  Fox, 
from  whom  Miller  had  purchased.  Afterwards,  in  behalf  of 
Miller,  and  by  his  procurement,  a  warranty  deed  for  said  lot 
was  executed  by  Fox  to  defendant,  and  Miller's  bond  given 
up.  The  notes  sued  on  were  two  in  number,  of  one  hundred 
dollars  each,  payable  in  two  and  three  years  after  date,  and 
were  assigned  by  Miller  to  plaintiffs,  who  bring  this  suit.  The 
defendant  pleads  a  failure  of  consideration;  that  he  had  been 
evicted  from  the  title  and  possession  of  the  lot  for  which  the 
notes  had  been  given;  that  at  the  time  of  the  sale  of  the  lot  to 
him,  one  or  two  large  mortgage  encumbrances  rested  upon  the 
lot,  many  times  the  value  thereof;  that  both  Fox  and  Miller 
had  been  made  parties  to  the  foreclosure  of  the  same,  but  had 
failed  to  protect  the  title;  that  plaintiffs  had  taken  the  notes 
with  knowledge  of  their  infirmity,  etc. 

At  the  trial,  the  defendant  introduced  the  testimony  of 
IL  P.  Miller,  the  payee  of  the  notes,  tending  to  prove  that  the 
plaintiffs  held  the  notes  merely  as  collateral  security  for  an 
antecedent  debt  which  said  Miller  owed  them,  and  that  they 
were  authorized  by  him  afterward  to  sue  on  said  notes,  and 
pay  themselves  out  of  the  proceeds  thereof.  Also,  evidence 
was  produced  showing  that  the  notes  had  been  given  by  de- 
fendant to  Miller  for  the  purchase  of  a  lot  in  Keokuk,  the  legal 
title  of  which  at  the  time  was  in  one  Edward  A.  Fox,  from 
whom  the  said  Miller  had  bought  it;  that  by  his,  the  said 
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Miller^B  procurement,  and  for  his  benefit,  having  received  the 
consideration  himeelf,  Fox  executed  a  warranty  deed  for  said 
lot  to  defendant,  at  which  time  the  bond  for  a  warranty  deed 
from  Miller  to  defendant  was  surrendered,  etc.  After  this,  the 
defense  offered  to  prove  by  competent  testimony  that  the 
lot,  for  which  the  notes  had  been  given,  was  largely  encum* 
bered  by  a  mortgage,  executed  by  the  person  from  whom  Fox 
had  derived  his  title;  that  in  the  foreclosure  of  said  mortgage. 
Fox,  Miller,  and  the  defendant  had  been  made  parties,  and 
their  interest  in  the  same  foreclosed;  that  under  the  decree  of 
foreclosure,  the  mortgaged  premises  had  been  sold,  the  pur- 
chaser given  possession,  and  the  defendant  evicted;  and  in 
this  way  the  consideration  of  the  notes  had  entirely  failed. 
To  the  introduction  of  this  evidence,  objection  was  made  by 
plaintiff's  counsel,  sustained  by  the  court,  and  excepted  to  by 
defendant. 

Under  the  facts  stated,  it  was  error  to  refuse  this  evidence* 
If  there  was  no  testimony  to  the  effect  that  the  plaintiffs  had 
taken  these  notes  after  maturity,  or  with  notice  of  the  defect 
insisted  upon,  still  prima  facie  tiiere  was  a  sufficient  basis  laid 
for  its  introduction,  by  proving  that  the  plaintiffs  had  taken 
an  assignment  of  these  notes  merely  as  collateral  security  for 
a  pre-existing  debt  due  from  Miller  to  the  said  plaintiffs. 
The  doctrine  upon  this  subject  is  discussed  at  same  length  in 
the  case  of  Trvsteea  of  Iowa  College  v.  HiUj  12  Iowa,  462;  and 
also  in  the  case  of  Roxborough  v.  MesHck^  6  Ohio  St.  448  [67  Am. 
Dec.  846],  and  stated  to  be  as  follows:  The  assignee  of  negoti* 
able  paper,  receiving  it  in  good  faith  from  the  payee,  without 
notice,  and  before  maturity,  as  collateral  security  for  a  pre- 
existing debt,  due  him  by  the  payee,  where  no  new  consider- 
ation, stipulation  for  delay,  or  credit  be  given,  or  right  parted 
with  by  the  creditor,  he  is  not  a  holder  of  the  collateral  for 
value,  in  the  usual  course  of  trade,  and  takes  it  subject  to  all 
the  equities  which  may  exist  against  the  payee,  in  favor  of 
the  maker,  at  the  time  of  the  assignment. 

Otherwise,  however,  if  as  a  collateral  he  takes  it  for  value^ 
such  as  in  consideration  of  a  loan  or  advancement,  or  in  ac- 
tual payment  of  a  pre-existing  debt,  or  under  an  agreement  foi 
further  time  to  pay  such  debt,  or  for  a  change  of  securities 
therefor, — in  all  such  or  similar  cases,  the  holder  of  the  col- 
lateral will  be  protected  from  infirmities  affecting  the  instn> 
ment  before  it  was  thus  transferred. 

The  bill  of  exceptions  in  the  case  at  bar  brings  the  defend* 
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ant  prima  facie  within  the  first  of  the  ahove  conditions,  and 
the  evidence  ruled  out  should  have  been  received.  We  sup- 
pose,  after  its  introduction,  it  would  have  been  competent  for 
the  plaintiffs,  if  within  their  power,  to  rebut  the  prima  facie 
case  thus  made,  by  showing  that  he  did  part  with  something, 
or  give  some  new  consideration,  expressed  or  implied,  in  order 
to  obtain  from  the  defendant  the  collaterals  in  question,  and 
that  this  matter  should  be  left  to  the  determination  of  the 
jury,  under  the  proper  instructions  of  the  court. 

The  suggestion  that  the  defendant  took  his  deed  from  Fox, 
and  surrendered  to  Miller  his  bond,  and  thereby  released  the 
latter,  and  was  remitted  to  the  covenants  of  his  deed,  is  enti- 
tled to  but  little  consideration.  Fox  simply  held  the  naked 
legal  title,  while  Miller  held  the  beneficial  interest,  and  alone 
received  the  consideration.  The  title  was  made  by  Fox  at  the 
request  and  for  the  benefit  of  Miller,  who  stands  in  no  other  or 
better  position  than  if  he  had  executed  the  deed  of  convey- 
ance himself,  in  which  case  the  failure  of  consideration  would 
be  available  as  a  defense  to  the  note,  as  we  have  substantially 
held  in  the  case  of  Funk  v.  Creewdly  5  Iowa,  63.  The  judg* 
ment  will  be  reversed,  and  the  cause  remanded. 

Reversed. 


Takuto  Kbootiabli  Papkr  as  Collateral  Qtaunm  job  ^BM'MiansQ 
Dkbt,  whsibsb  Taxotg  lOB  Valus:  Boe BooAormif^Y,  Mmkk, 07  Am.  Dao. 
846,  and  the  note  th«reta  The  prinoipal  cms  has  been  leiegred  to  «n  tlie 
general  prqpositioiiy  in  Siotti  v.  Byert^  17  Iowa»  806;  Lathvp  ▼•  Zkmmkkon^  9 
Id.  887;  /»  re  ITamirvi;  6  Nat.  Bank.  Beg.  876. 


BaMOT   V.    SOHOTBNFBL& 

[15  Iowa,  4S7.J 

MaKMMMMST  DOn   HOT  OPXRATB  AS   BlTiKAS^  AS   BBHG  OOTBHAMT   inmOl 

TO  SuX|  bat  makea  the  note  due  and  payable  at  the  date  of  the  agree- 
nient^  or  at  least  within  a  reasonable  time  thereafter,  where,  after  the 
matority  of  a  note,  the  parties  indorsed  thereon:  "Benewed  for  an  in« 
definite  time  at  ten  dollars  interest  per  month,  and  the  whole  amount 
then  to  pay  when  both  parties  may  agree." 

Action  on  a  promissory  note  dated  October  19, 1857,  made 
by  the  defendant  in  favor  of  one  Herman,  and  indorsed  by  the 
latter  to  the  pkintiff.  On  December  9, 1857,  after  the  matu- 
rity of  the  note,  and  before  its  transfer  to  the  plaintiff,  the  fol- 
lowing was  indorsed  upon  it  in  German,  and  signed  by  the 


y 
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defendant:  ^Renewed  for  an  indefinite  time  at  ten  dollars 
Interest  per  month,  and  the  whole  amomit  then  to  pay  when 
both  parties  may  agree."  The  defendant  relied  upon  this 
agreement  of  renewal  as  a  bar  to  the  aotion*  The  plaintiflf 
had  judgment,  and  the  defendant  appeals. 

Camtdy  and  Polkj  for  the  appellant. 
O.  C  CoUy  for  the  appellee. 

By  Court,  Weight,  C.  J.  The  note  is  dated  October  19, 
1857,  and  the  agreement  relied  upon  by  defendant  was  made 
December  9,  1857.  If  this  defense  is  to  avail,  it  is  upon  the 
principle  that  it  is  a  covenant  never  to  sue,  that  if  not  techni- 
cally equivalent  to,  it  at  least  operates  as,  a  release,  and  may 
be  BO  treated,  and  allowed  to  avoid  circuity  of  actions.  To 
give  it  this  character,  however,  it  must  be  a  covenant  never  to 
sue.  If  not  of  this  nature,  it  cannot  be  treated  as  a  release, 
nor  pleaded  in  bar  of  the  action.  And  we  have  found  no  case 
that  would  hold  this  to  be  an  agreement  never  to  sue  upon 
this  note.  It  is,  at  most,  but  a  stipulation  equivalent  to  an 
agreement  not  to  sue  for  a  limited  time,  which  has  never  been 
construed  as  a  release,  but  for  a  breach  thereof  the  injured 
party  is  remitted  to  his  damages,  more  or  less,  according  to 
circumstances.  This  agreement,  instead  of  being  a  covenant 
'^  not  to  sue  at  all,"  in  the  language  of  one  of  the  cases:  Reed  v. 
ShaWf  1  Blackf.  245;  or  to  "  stop  all  proceedings  in  law,  qow  or 
hereafter":  Harvey  v.  Harvey^  8  Ind.  473;  or  "  not  to  sue  with- 
out limitation  of  time  ":  Detix  v.  Jefferiee^  Cro.  Eliz.  352;  Winane 
V.  Hvsion,  6.  Wend.  472;  or  "  never  to  sue  the  obligor":  Chand^ 
ler  V.  Herricly  19  Johns.  129, —  is  but  a  ''renewal,"  without 
fixing  definitely  the  day  of  payment. 

The  presumption  is,  that  the  parties  intended  to  act  fairly 
and  honestly.  It  is  our  duty  to  arrive  at  their  intention  by 
looking  at  the  words  of  the  agreement.  To  treat  it  as  a  dis- 
charge or  release,  is  manifestly  repugnant  to  such  intent,  and 
therefore  should  not  be  implied:  Aloffv*  Scrimshaw j  2  Salk. 
593.  If  there  was  an  intention  to  release,  why  stipulate  for  a 
rate  of  interest  maturing  and  payable  in  the  future  ?  Then, 
again,  the  words  ''  renewed,"  "  and  the  whole  amount  then  to 
pay,"  show  unmistakably  that  the  parties  regarded  the  lia- 
bility as  subsisting  and  continuing,  and  not  as  discharged  or 
released. 

We  have  suggested  that  this  is  at  most  but  an  agreement 
not  to  sue  for  a  limited  time.    The  more  satisfactory  view. 
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however,  is,  that  as  it  fixes  no  timd  of  payment,  it  was  due 
and  payable  at  its  date,  or  at  least  within  a  reasonable  time. 

In  Brannin  y.  Henderson^  12  B.  Mon.  61,  Henderson  ac- 
cepted an  order  in  these  words:  "  I  will  see  the  within  paid 
eventually."  This  was  held  to  be  an  undertaking  to  pay  forth- 
with, Judge  Hise,  who  prepared  the  opinion,  remarking  ^^that 
the  only  certain  and  sure  way  by  which  the  acceptor  can 
never  expect  to  see  the  amount  of  the  order  paid  is  to  pay  it 
himself,  and  thus,  like  some  other  prophets  in  the  world,  pro- 
duce by  his  own  action  the  verification  of  his  own  prediction." 

Ha^^  undertook  to  purchase  for  Williamson  a  house  and 
lot,  and  until  he  made  such  purchase,  '*  in  which  I  am  not  to 
be  hastened,"  he  was  to  furnish  her  a  dwelling,  etc^  In  a  suit 
for  a  breach  of  this  agreement,  it  was  held  that  Haggin  might 
be  ^'  hastened,"  and  could  not  have  his  lifetime  to  make  the 
purchase  of  the  house:  Haggin  v.  Williamsonj  5  T.  B.  Mon.  9. 

In  this  case,  we  think,  if  defendant  has  not  been  brought 
voluntarily  to  an  agreeing  mind,  he  may  be  judicially  ^'  has- 
tened "  to  that  conclusion. 

Affirmed. 


Tn  nmnnPAL  oasi  wis  gitd>  in  FTorfei  v.  Henheif,  86  Iowa»  M3^  to  tbt 
point  that  tha  maker  of  tho  following  note  wu  bound  to  pay  within  a  rea- 
Moafalo  time  altar  its  date:  "  On  demand  after  date,  I  pramiee  to  pay  to  tha 
«dar  of  iniea  Worka,  t2;512.S7,  payable  at  Cinoinnati,  when  eonveniant.'' 


Barney  v.  MoGabtt. 

rift  Iowa,  6iaj* 

AMM  FoBBOLOsiD  BT  OsDiBAXt  FltooiXDXiroai  in  Iowa»  and 

only  l^gal  errors  dnly  presented,  as  in  saoh  cases,  will  be  reriewed  by 

the  supreme  ooort^  on  sppeaL 
Gbahixi  nr  Dxid  ov  Trust  to  Sboubi  Dbbt  d  itot  AmonD  bt  Nonci 

OF  OuTBXAVDnio  MoRTCUoi^  aoqulred  after  he  had  parted  with  the  oon* 

sideration  of  his  deed,  and  before  he  had  completed  the  porohase  at  a 

sale  theremider. 
BaooBLDMR'u  Total  OmasiOK  to  Indsz  Mobtoaob  Defbivis  m  Rboobd 

ov  PowBB  ov  Ikpabtuig  OoNSTBUonvB  NonoB  of  its  existenoe  and 

ocatent%  nnder  the  recording  aots  of  Iowa. 

Action  to  foreclose  a  mortgage,  executed  by  the  defendant, 
McCarty.  The  mortgage  was  recorded  in  the  manner  required 
by  laWy  except  that  no  index  to  the  record  was  made  until 
after  the  commencement  of  this  suit.  The  land  was  in  the 
mean  time  conveyed  by  McCarty  to  divers  persons,  who  wer0 
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made  defendants,  and  who  claimed  to  be  innocent  purchasers 
for  value  and  without  notice.  These  defendants  were  char<:;ed, 
in  an  amended  petition,  with  personal  notice,  but  the  evideiice 
entirely  failed  to  establish  this  fact,  except  as  to  William  and 
R.  L.  Ruddick  and  Guy  Wells,  and  further  facts,  in  their 
regard,  are  stated  in  the  opinion.  The  court  rendered  a  per- 
sonal judgment  against  McCarty,  the  mortgagor,  but  refused 
to  decree  the  lot  or  any  part  of  it  to  be  sold  to  pay  the  mort- 
gage indebtedness.    The  plaintiff  appeals. 

H,  Scott  Howellj  for  the  appellant. 

Rankin  and  McCraryy  and  R,  H.  Oilmore^  for  the  appellees. 

By  Court,  Dillon,  J.  1.  The  first  ground  upon  which  the 
appellant  seeks  to  reverse  the  decree  below  is,  that  the  defend* 
ants,  William  and  R.  L.  Ruddick  and  Guy  Wells,  had  actual 
notice  of  the  mortgage  in  suit  at  the  time  when  they  respect^ 
ively  purchased  the  portions  of  the  lot  now  owned  by  them. 

This  question  cannot,  for  several  reasons,  be  examined  in 
this  court  By  the  Revision  (section  3000)  mortgages  are  to 
be  foreclosed  as  in  cases  of  ordinary  proceedings;  and  by  seo* 
tion  2999,  the  court,  on  appeal,  ''shall  try  only  the  legal  er> 
rors  [of  the  cause]  duly  presented,  as  in  a  case  of  ordinary 
proceedings,  including  tiie  sufficiency  of  the  facts  stated  on 
the  record  as  the  basis  of  the  judgment  to  warrant  the  same.'* 

As  to  Guy  Wells,  the  record  does  not  show  that  there  was 
any  finding  of  the  facts,  either  by  a  jury  or  by  the  court,  as 
required  by  the  last-cited  section  of  the  Revision.  As  to  the 
Messrs.  Ruddick,  an  issue  was  made  to  a  jury,  who  found  that 
they  had  no  notice  independent  of  the  record  of  the  mortgage 
in  suit  at  the  time  when  the  deed  of  trust  under  which  they 
claim  was  executed.  No  exception  was  taken  to  this  finding 
of  the  jury,  and  no  motion  was  made  to  set  the  same  aside  as 
being  against  the  weight  of  evidence,  or  for  any  other  cause. 
There  is,  therefore,  no  "legal  error  duly  presented"  to  the 
appellate  court  for  its  review,  so  far  as  relates  to  the  question 
af  actual  notice:  See  Docterman  v.  Webster^  15  Iowa,  522. 

2.  It  is  furthermore  claimed  by  the  plaintiff  that  Ruddick 
is  not  a  bona  fide  purchaser,  because,  on  the  day  on  which  he 
purchased  under  his  deed  of  trust,  and  before  the  completion 
of  such  purchase,  he  was  notified  by  the  plaintiff's  agent  of 
the  existence  of  the  mortgage  in  suit.  The  fact  of  such  a  notice 
is  conceded,  and  the  only  question  which  arises  is,  What  effect, 
if  any,  it  will  have  upon  Ruddick's  rights?    To  sustain 
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position,  the  plaintiff  refers  to  Thomas  v.  Orahamy  Walk.  Ch. 
118;  Jeweti  v.  Palmer^!  Johns.  Ch.  65  [11  Am.  Dec.  401]; 
MiTier  v.  WtUoughbyy  3  Minn.  239;  which  are  to  the  effect  that 
^'  a  plea  of  a  h(ma  fide  purchaser,  without  notice,  must  aver, 
not  only  a  want  of  notice  at  the  time  of  the  purchase,  but  also 
at  the  time  of  its  completion,  and  of  the  payment  of  the 
money.  The  money  most  be  actually  paid  before  notice." 
Many  other  cases  might  be  referred  to,  establishing  the  same 
principle. 

But  unfortunately  for  the  plaintiff,  his  case  does  not  fall 
within  the  reason  upon  which  this  principle  is  based.  If 
Ruddick  had  no  notice  at  the  time  when  he  advanced  his 
money  and  received  his  deed  of  trust  in  security  therefor,  no 
subsequent  notice  can  affect  him,  or  in  any  way  cut  down  his 
rights.  He  is  in  law  considered  as  occupying  as  high  ground 
as  an  absolute  purchaser,  from  the  moment  he  parts  with  his 
money.  Mortgagees  are  within  the  protection  of  the  statute, 
as  well  as  purchasers:  R.  S.  1843,  p.  208,  sec.  30;  Code  1861, 
sees.  1211-1214;  Porter  v.  QreeUy  4  Iowa,  571. 

3.  We  now  arrive  at  the  principal  and  most  important 
question  in  the  cause,  and  that  is,  whether  the  defendants  are 
affected  with  constructive  notice  of  the  plaintiff's  mortgage. 

And  this  raises  but  one  inquiry,  viz.,  whether  under  the 
registration  laws  then  in  force,  the  total  omission  by  the  re- 
corder to  index  this  mortgage  deprived  the  record  thereof  of 
the  power  of  imparting  constructive  notice  of  its  existence  and 
contents. 

The  prior  decisions  of  this  court,  although  not  covering  a 
case  precisely  like  the  present,  aid,  nevertheless,  most  mate- 
rially in  its  solution.  In  other  states,  there  exists  a  most  per- 
plexing conflict  of  authority  respecting  the  question  whether 
the  grantee  in  an  instrument,  or  a  subsequent  purchaser,  shall 
suffer  for  the  mistake  or  omission  of  the  recorder  in  registering 
it,  or  neglecting  to  register  it.  By  some  courts,  it  is  considered 
that  where  the  party  has  duly  deposited  his  deed  with  the 
proper  officer  for  record,  he  has  performed  his  whole  duty,  and 
consequently  the  subsequent  mistake  or  neglect  of  the  recorder 
will  not  affect  him  or  invalidate  his  title:  Nichols  v.  Reynolds^ 

1  R.  I.  30,  31  [36  Am.  Dec.  238];  Cook  v.  Hall,  1  Gilm.  575; 

2  Sugden  on  Vendors,  466;  Merrick  v.  Wallace,  19  111.  486; 
MeOregor  v.  flofl,  8  Stew.  &  P.  401;  Dtibose  v.  Yowig,  10  Ala. 
S68;  Beverly  v.  Ellis,  1  Rand.  102. 

In  the  case  last  cited,  the  court  went  so  far  as  to  hold  that 
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where  a  deed  is  filed  for  record  it  is  in  contemplation  of  law 
recorded,  though  it  should,  in  consequence  of  being  stolen^ 
never  be  entered  upon  the  record.  But  the  current  of  author- 
ity is  otherwise,  holding  it  to  be  the  duty  of  the  party  filing 
the  instrument,  as  between  him  and  a  subsequent  bona  fide 
purchaser,  to  see  that  all  of  the  prerequisites  of  a  valid  and 
complete  registration  are  complied  with:  Frost  y.  Beekmafiy 
1  Johns.  Ch.  288;  Jansen  v.  J7tIton,  10  Johns.  554;  Jenning$ 
y.  Wood,  20  Ohio,  261;  Sawyer  v.  AdamSj  8  Vt.  175  [30  Am. 
Dec.  459];  1  Story's  Bq.  Jur.,  sec.  404;  Sanger  y.  Craiguej  10 
Vt.  655.  And  this  question,  conceded  not  to  be  free  from 
difficultyi  was,  upon  solemn  deliberation,  settled  in  this  court 
in  Miller  y.  Bradford,  12  Iowa,  14.  With  this  decision  we  are 
content,  and  the  question  cannot  be  regarded  as  being  any 
longer  an  open  one  in  this  state.  Agreeably  to  the  doctrine 
there  established,  it  was  the  duty  of  the  mortgagee  of  the  in- 
strument in  suit  to  see  that  the  essential  requirements  of  the 
r^stry  law  were  observed;  for  unless  substantially  obseryed, 
the  registry  thereof  would  not  impart  constructive  notice  to 
subsequent  mortgagees  or  purchasers,  and  consequently  the 
loss,  if  any,  will  faU  upon  him  or  his  assignee,  and  not  upon 
them. 

We  now  advance  one  step  further,  with  a  view  to  ascertain 
whether  the  indexing  of  the  mortgage  was  an  essential  require- 
ment of  the  statute.  The  mortgage  in  question  was  executed 
and  filed  for  record  during  the  time  when  the  Revised  Statutes 
of  1843  (The  Blue  Book)  were  in  force.  There  are  three  acta 
which  relate  to  this  subject,  viz.:  1.  Section  30  of  the  aok 
of  February  16, 1843  (B.  S.  202),  entitled  "  An  act  to  regulate 
conveyances";  2.  Sections  3  and  4  of  the  act  of  February  14^ 
1843  (R.  S.  442),  entitled  ''An  act  concerning  mortgages"; 
8.  Section  4  of  the  act  of  January  23, 1843  (R.  S.  541),  entl* 
tied  ''  An  act  relating  to  the  office  of  recorder  of  deeds." 

These  laws  were  all  passed  at  the  same  session,  and  within 
a  month  of  each  other.  Being  in  pari  materia,  they  are  not 
only  to  be  construed  together,  but  to  be  construed,  if  it  can 
fairly  and  reasonably  be  done,  so  as  to  give  operation  and  effect 
to  each. 

Taking  these  acts  as  a  whole,  they  very  clearly  point  out  the 
successive  steps  which  together  constitute  a  complete  and  there- 
fore valid  registration  of  an  instrument.  As  constructive  no- 
tice, by  means  of  recorded  instruments,  depends  wholly  upon 
statutory  provisions,  it  is  necessary  carefully  to  examine  those 
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proTisions.  As  concerns  the  present  inquiry,  the  substance  of 
the  act  of  February  16,  1843,  is,  that  the  proper  instrument 
^  shall  be  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  real  estate  is  situated  "  (section  29),  and  '^  shall 
[section  SO],  from  the  time  of  filing  the  same  with  the  recorder, 
impart  notice  to  all  persons  of  the  contents  thereof" 

While  provision  is  thus  made  as  to  the  effect  of  filing,  no 
provision  is  made  as  to  the  manner  of  filing,  or  noting,  or 
mode  of  recording.  The  act  of  February  14,  section  2  (R.  S. 
442),  after  repeating  almost  literally  the  above  language,  as  to 
the  effect  of  filing,  proceeds,  in  the  next  section  (3)  thus  to 
point  out  the  duty  of  the  recorder:  ''It  shall  be  llie  duty  of 
the  recorder  to  indorse  on  every  mortgage  filed  in  his  office  for 
record,  and  note  in  the  record  the  precise  time  such  mortgage 
was  filed  for  record." 

By  analyzing  the  fourth  section  of  the  act  of  January  23, 
1848,  it  will  be  seen  that  the  recorder  is  required  to  perform 
the  following  acts,  not  oidy  with  respect  to  mortgages,  but  all 
instruments  authorized  to  be  recorded:  1.  ''File  all  deeds, 
etc.,  presented  to  him  for  record,  and  note  on  the  back  of  the 
same  the  hour  and  day  when  they  were  presented  for  record  "; 
2.  "  Keep  a  fair-book  on  which  he  shall  immediately  make  an 
entry  of  every  deed,  giving  date,  parties,  description  of  land, 
dating  it  on  Uie  day  when  it  was  filed  in  his  office  ";  8.  "Re- 
cord all  instruments  in  regular  succession";  4.  "Make  and 
keep  a  complete  alphabetical  index  to  each  record-book,  show- 
ing page  on  which  each  instrument  is  recorded,  with  the  names 
of  the  parties  thereto." 

This  act  is  silent  as  to  the  time  when  notice  commences, 
but  is  specific  as  to  the  mode  of  making  and  keeping  the 
registry. 

Reading  these  various  statutes  together  in  the  light  of  the 
known  objects  of  registration  laws,  the  court  is  of  opinion  that 
each  of  the  following  steps  is  necessary  to  be  substantially 
observed,  in  order  to  constitute  a  compliance  with  their  re- 
quirements:— 

1.  The  instrument  must  be  dei)osited  or  filed  with  the 
recorder  for  record.  He  thereupon  notes  the  fact  and  "the 
hour  and  day  "  on  the  back  thereof,  and  the  day  on  "  the  (air* 
book,"  as  it  is  styled,  and  retains  the  instrument  in  his  office. 
The  instrument  itself  thus  remaining  on  file  in  his  office, 
with  the  indorsement  upon  it,  and  the  entries  in  the  "fair- 
book,"  which  are  required  to  be  immediately  made,  constitute 
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the  notice  until  the  instrument  is  a<;tuaUy  extended  upon  the 
records. 

2.  The  next  step  in  the  process  is  the  recording, — that  is,  the 
copying  of  the  instrument  at  large  into  the  ''  record-book,"  and 
noting  in  it  the  precise  time  when  it  was  filed  for  record.  The 
object  of  this  noting  is  that  the  record  may  show  on  its  face 
when  the  notice  commences. 

8.  The  third  and  final  step  is  the  indexing  of  the  instrument 
so  recorded.  The  statute  prescribes  the  requisites  of  the  index. 
It  shall  be  a  complete  alphabetical  index  to  each  record-book, 
and  shall  give  the  names  of  the  parties,  and  show  the  page 
where  each  instrument  is  recorded.  The  paging  cannot  of 
course  be  given  until  the  deed  is  actually  transcribed  into  the 
record-book;  and  up  to  this  time  it  remains  on  file.  When 
recorded  and  indexed,  the  deed  may  be  withdrawn,  and  the 
record  takes  its  place,  and  constructively  imparts  notice  to 
the  world  of  its  existence  and  contents. 

Keeping  in  view  alike  the  well-known  objects  and  the  en- 
lightened policy  on  which  the  registry  acts  are  based,  as  well 
as  the  language  and  requirements  of  the  several  statutes  above 
cited,  the  court  are  of  tiie  opinion  that  all  three  of  these  steps 
are  essential  integral  parts  of  a  complete,  valid  registration. 
It  follows  that,  inasmuch  as  the  plaintiff's  mortgage  was 
never  indexed  at  all  until  after  the  defendant's  right  attached, 
the  record  thereof  was  so  incomplete  and  defective  as  not,  con- 
etmctively,  to  charge  subsequent  purchasers  or  mortgagees  with 
notice. 

And  having  stated  the  result,  we  might  here  properly  con- 
clude, were  it  not  due  to  the  elaborate  research  of  counsel,  as 
evinced  in  their  arguments,  that  we  should  state  somewhat 
more  at  large  the  reasons  for  our  opinion. 

The  plaintiff's  counsel,  looking  at  a  detached  portion  of 
these  acts,  rests  his  case  wholly  upon  the  statutory  declara- 
tion that  notice  of  the  existence  of  the  mortgage  shall  date 
^'  from  the  time  the  same  is  filed  in  the  recorder's  office  for 
record."  As  the  filing  is  but  one  step  in  a  series  of  steps,  this 
language  presupposes,  and  is  in  fact  based  upon,  the  assump- 
tion that  the  other,  and  in  the  order  of  time,  the  subsequent  re- 
quirements of  the  law,  will  be  observed.  We  ask  this  question: 
Would  the  mere  filing  be  notice,  if  the  instrument  were  never 
recorded,  and  if  the  grantee  should  voluntarily  withdraw  it 
before  registration?  Certainly  not;  and  yet  the  literal  con- 
struction which  is  insisted  on  by  the  plaintiff  would  so  require 
us  to  hold. 
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Again,  the  meaning  of  this  language  has  been  determined  by 
the  recent  decision  of  Miller  v.  Bradford,  12  Iowa,  14.  "  This 
€tatute,"  says  Wright,  J.,  "in  our  opinion,  was  only  intended 
to  fix  the  time  from  which  notice  to  subsequent  purchasers 
was  to  commence,  and  not  to  make  such  filing  or  depositing 
notice  of  the  contents  after  the  same  was  recorded."  The  cor- 
rectness of  this  view  is  supported  by  both  reason  and  au- 
thority. Without  this  provision,  it  would  remain  uncertain 
whether  notice  dated  from  time  of  filing,  or  only  firom  the 
time  of  actual  registration;  and  to  settle  and  fix  this  most 
material  matter  was  the  cardinal  and  primary  design  of  the 
legislature:  See,  on  this  point,  Barney  y.  LitiUj  15  Id.  627. 

We  are  referred  to  the  case  of  Cook  v.  Hallj  1  Gilm.  575,  as  be- 
ing against  the  view  we  have  taken.  It  is  true  that  the  Illinois 
statutes  are  the  same  as  ours,  and  the  case  is  apparently,  but 
yet  not  really,  in  point.  The  deed  in  that  case  was  deposited 
with  a  deputy  recorder  de  factOy  who  omitted  to  enter  it  on 
the  "  fiur-book "  provided  for  by  the  law,  but  the  deed  itself 
remained  on  file.  The  court  held  that  it  was  notice  from  the 
time  of  filing  the  same,  and  that  the  requisition  about  the 
entry  in  the  **  fair-book "  was  only  directory.  The  case  did 
not  turn  on  the  necessity  of  an  alphabetical  index,  after  the 
deed  was  registered  and  withdrawn.  Besides,  this  case,  as  well 
as  the  subsequent  one  of  Merrick  v.  Wallace,  19  111.  486,  in  the 
reasons  given  for  the  decision,  conflicts  with  the  doctrine  of 
Ibis  court  in  Miller  v.  Bradford,  12  Iowa,  14,  inasmuch  as  it 
is  considered  that  any  omission  or  fault  of  the  recorder  must 
fall  upon  a  subsequent  purchaser,  and  not  upon  the  party  who 
Gles  the  instrument  for  record. 

PlaintifT  also  relies  upon  Curtis  v.  Lyman,  24  Vt.  888  [58 
Am.  Dec.  174].  The  court  in  this  case,  under  a  statute  which 
provided  ^'  that  a  book  or  books,  with  an  index  or  alphabet 
lo  the  same,  suitable  for  registering  deeds,  etc.,  should  be 
kept  in  each  town,  in  which  the  clerk  should  truly  record  all 
deeds,"  etc.;  held,  that  an  innocent  party  was  i^ected  with 
notice  of  a  mortgage  which,  though  duly  recorded,  was  never 
indexed.  In  setting  forth  the  reasons  for  this  decision,  the 
court  says: — 

'*  It  is  obvious  that  if  an  index  is  held  to  be  an  essential 
part  of  the  record,  the  way  will  at  once  be  opened  for  a  serious 
and  embarrassing  course  of  litigation  in  settling,  by  judicial 
construction,  what  shall  constitute  a  sufficient  index,  and 
what  departures  firom  a  prescribed  form  shall  render  the  la* 

AX.  Dm.  Vol.  LXXXin- 
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cord  invalid;  and  all  this,  perhaps,  when  there  has  been  no 
real  injury  to  any  one  in  consequence  of  a  defective  index. 
But  if,  from  the  want  of  an  index,  or  a  proper  entry  upon  it, 
the  record  is  to  be  inoperative,  shall  it  be  held  absolutely  void? 
If  the  reference  to  it  upon  the  index  be  not  made  the  instant 
the  record  is  completed,  is  the  record  a  mere  nullity?  Or  may 
the  record  be  restored  and  made  operative  by  a  subsequent 
entry  upon  the  index?  If  so,  when  does  the  record  take 
effect?  ....  We  are  all  agreed  that  the  proper  office  of  the 
index  is  to  point  to  the  record,  but  that  it  constitutes  no  part 
of  the  record."  As  our  statute  prescribes  the  requisites  of  the 
index  which  it  requires,  these  reasons  would  not  be  applicable 
to  it. 

With  us  the  practice  has  always  been  to  search  for  titles 
through  the  names  of  the  successive  owners,  and  by  means  of 
the  index.  With  us,  alienations  of  real  estate  are  easy  and 
numerous.  There  is  not,  as  in  Vermont,  a  registry  in  each 
town,  but  only  one  for  each  county.  The  record-books  are 
consequently  numerous  and  voluminous.  It  is  utterly  im- 
practicable to  examine  them  page  by  page.  It  is  stated  in  the 
argument  that  the  record-books  in  Lee  County  already  num- 
ber some  thirty  volumes.  An  index  is  a  necessity.  The  evi- 
dence in  this  case  shows  that  an  index  was  kept,  but  for  some 
reason  the  mortgage  in  this  suit  was  wholly  omitted  from  it. 
If  no  index  was  required  or  kept,  a  searcher  for  titles  would 
know  what  he  had  to  do.  But  if  one  is  kept,  and  if  a  given 
instrument  is  omitted,  and  yet  the  record  affects  the  pur- 
chaser with  notice,  it  is  a  snare  which  will  entail  the  most 
diligent  and  careful. 

A  deed,  in  the  language  of  counsel,  might  as  well  be 
^buried  in  the  earth  as  in  a  mass  of  records,  without  a  clew  to 
its  whereabouts";  or  in  the  language  of  the  supreme  court  of 
Vermont,  in  Sawyer  v.  Adama^  8  Vt.  172  [80  Am.  Dec.  459], 
the  instrument  might  as  well  be  written  ^^  on  a  slate  or  copied 
into  the  recorder's  family  Bible,  as  into  a  book  without  being 
indexed." 

We  are  also  cited  to  MeLarren  v.  Thompsonj  40  Me.  284. 
This  case,  and  Handley  v.  Howe^  22  Id.  660,  are,  as  they  seem 
to  us,  confirmatory  of  our  position.  The  statute  required  a 
^^  noting  on  the  book  and  on  the  mortgage  of  the  time  when  the 
same  was  received." 

The  court  in  MeLarren  v.  Thompson^  40  Me.  284,  says:  *'Aa 
there  is  an  interval  longer  or  shorter,  as  the  case  maybe^ 
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between  the  deliveiy  of  an  instrument  to  be  recorded,  and  the 
recording  of  the  same,  the  object  of  the  above  provision  of  the 
statute  is  to  protect  the  grantee  during  the  time  between 
the  noting  and  recording.*'  The  statute,  it  will  be  seen,  required 
the  noting  both  on  the  mortgage  and  the  book;  and  provided 
that  the  instrument  ^^  should  be  considered  as  recorded  when 
left  with  the  derk  as  aforesaid."  It  was  held  that  a  noting 
on  both  was  essential  to  make  it  constructive  notice  against 
an  attachment  levy:  Haridley  v.  Howe^  22  Id.  560. 

The  analogies  of  the  law  support  our  view.  Thus,  an  un- 
docketed  judgment  is  no  notice:  2  Sugden  on  Vendors,  104. 

To  hold  that  an  index  is  not  essentially  part  of  a  valid  and 
complete  registration  in  this  state,  would  overlook  the  uniform 
practice  of  relying  wholly  uiK>n  it  to  find  the  names  of  the 
various  owners  in  tracing  tities,  and  would  also  ignore  the 
fundamental  design  of  the  recording  acts,  which  is  to  give 
certainty  and  secority  to  tities,  by  requiring  all  deeds  and  all 
liens  to  be  made  matters  of  public  record,  and  thus  discover* 
able  by  all  persons  who  are  interested  in  ascertaining  their 
existence,  and  who  will  examine  the  records  in  the  mode  which 
the  law  has  pointed  out:  CummingB  v.  Ltrng^  16  Iowa,  41. 

Decree  affirmed. 


HenoB  ov  'BMumCofsmAmm  Taku  Placp  at  Bwxxbo:  iforHmi  ▼•  Ae/^ft 
14  Am,  Deo.  ISO,  and  caMs  in  the  notes  thereto. 

UhSBOOBDSD  IiraTBVlCSNT  D  GoOD  AS  BKTWXHN  PaSTIBS  AND  PUSOHASIBS 

wmKonoB:  JSeMoH  y.  Jfiff«r,  68  Am.  Deo.  506;  CfenenUIm,  Co.  y.  Untied 
AWet/M.  Ob.,  60  Id.  174;  Draper  ▼.  ^9ymfi,Id.  4JSS;  ffufUer  r.Watmm,7Zld. 
MS^andnotee. 

OovsmiBAXiov  won  savb  aniv  Paid  bdorb  Kotiob  to  Maki  Oini  Bona 
Warn  Pvbohasib:  JberftT.  Agna^  65  Am.  Deo.  314;  Wood  t.  Cfkc^m,  67  Id. 
62;  Fonier ▼. ITAfttafer, 72 Id  65; i2^fM)U0 T.  ITai^  Theprin* 

eipal  eaae  la  cited  aa  ■anirtiflnins  thia  propoaition,  in  BUl^man  t.  JQn^,  86  lowai 
214.  like  pnrohaaar  mnat  farther  affirmatiTely  prore  the  oonaidenition  by 
other  evidanoe  than  the  raoeipt  npon  the  deed:  JUoyd  ▼.  XffiicA,  70  Am.  Deo. 
137,  and  note. 

Rboobdkb'b OmasxoN TO Indkx Instruiiint,  BmcrroFx  SeeOarliiy.  £f- 
«KBi.  68  Ao.  Deo.  174;  Jomu  t.  BerkMre,  anie,  p.  41Z  The  omianon  to  index 
»  mortgage  or  deed,  in  Iowa,  deprivea  the  record  of  it  of  the  quality  of  im- 
parting implied  notice:  Barfiqf  t.  ZdUle^  16  Iowa,  632;  Nidkmm  ▼.  Bkdr,  68 
Id.  632;  and  of  course,  the  mere  filing  of  a  deed  in  the  recorder'a  office,  with- 
ent  being  followed,  either  by  fadirring  or  recording,  is  not  anffioient:  WkaOei^ 
T.  SmaUt  25  Id.  188.  So  where  a  mortgage  was  withdrawn  from  the  reoord- 
av^a  office  after  being  indexed,  and  waa  not  recorded  for  two  yeara,  third  par- 
tiaa  aoq[iiiring  righta  in  the  property  in  the  mean  time,  in  good  faith,  and 
tfltfaont  knowledga  of  the  eyiatence  of  the  mortgage,  are  not  charged  with 
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notice  thereof  by  the  records:  Terger  ▼.  Barz,  56  Iow%  81.    Tlie  principal 
Mae  i«  cited  to  the  foregoing  propoeitions. 

Tbx  rniHOiPAL  case  u  also  ctfkd  in  Benea  ▼.  S€bem,  16  Iowa»  237,  to  the 
point  that  the  whole  oorrent  of  judicial  deoisiony  in  Iowa,  vt  against  seoret 
oonstmctiTe  liens,  especially  when  set  up  against  pnrchasers;  it  is  referred  to 
in  Bameif  ▼.  LiUU,  16  Id.  637,  on  the  point  that  the  supreme  oonrt  will  re« 
▼lew  only  legal  errom  dnly  presented,  on  appeal  in  f oredosoze  prooeedingsf 
•nd  see  Am^t.  EtUgfd,  SI  Id.  462;  and  it  is  also  lefenred  ioin  OOehntiw. 
€hmght  63  Ind.  680^  on  the  offset  of  entries  in  the  leoorder^s  eatty-book. 


OASES 


8UPBEME   COUBT 


KAmuui 


Baokub  v.  Glabk. 

[1  Kahiai^  soil] 

tuomai^  SMLAmAifav  wemd  hot  Show  that  m  OLAm  has  votmbi 

Baxisd  by  tho  rtitate  of  limitatioiiA.  Thia  ii  mattarof  dateiw  to  U 
pka did  by  defandanl 

Aff  CoMMOir  Law,  AixiOATioirov  Tnn  wm,  in  general,  anMreformiandmara 
form  in  pleading  having  been  abolished  by  the  code,  aaoh  all^gatioii  may, 
in  general,  be  wholly  omitted;  and  in  those  eases  only  where  »  atetement 
of  time  in  oommon-Uw  pleading  was  m^.^^^  and  twTornMo  noed  tiia 
time  now  be  stated. 

Whzei  Jubt  Fdcd  that  Wqek  was  DoKi  Of  CxBTAor  Houn  uid« 
»  oontiaot  with  defendanti  the  original  eredit  having  been  glfia 
to  him,  it  matters  not  whethor  the  boose  belonged  to  him  or  to  a 
stranger.  Soeh  an  agreement  baa  never  been  held  to  be  within  the  stst- 
nte  of  firaoda. 

BonoMM  OouBT  WILL  ONLY  Irtibisbb  WITH  JuooMiim  ov  LowEB  Oooni 
for  errora  of  Uw  appearing  npon  the  record. 

AviiDAvm  ON  Monov  iob  Nxw  Trial  iob  Kxwlt  Diioovbbid  Bfiraira^ 
sent  np  with  the  transcript  of  the  reoord  of  the  district  courts  are  mere 
evidence  on  the  ^*»*"ng  of  the  motion,  and  no  part  of  the  reoord  of  tha 
court,  and  cannot  be  considered.  They  shoold  have  been  indoded  in  the 
faQl  of  exceptions,  and  thereby  made  »  part  of  the  record. 

Dmlabatiohb  or  Pabtt  in  his  Own  Fayob,  whxn  Madx  to  Op^ 
POONo  Pabtt,  abb  Adhusiblx  only  for  the  purpose  of  showing  that  at 
the  time  each  dedaratxons  were  made,  the  opposing  party,  by  word  or 
ccndnct,  admitted  their  tmth. 

Bunjoat  Cauvr  has  Fowxb  to  Rxyixw  on  BxcEPnoNs  the  decision  of  the 
district  coort  refosing  a  new  trial,  where  there  was  no  evidence  to  snstaii 
the  verdict,  or  »  total  lack  of  evidence  on  any  point  essential  to  a  lOi 
oovery,  aa  the  qnestion  thereby  presented  is  porely  a  question  of  Uw. 

Thb  qnnion  Btates  the  facts. 
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Croziety  for  the  plaintiff  in  error. 
Wheaty  for  the  defendant  in  error. 

By  Court,  Cobb,  C.  J.  Clark  brought  his  action  in  the  di»* 
trict  court  against  Backus  for  work  done  by  him  in  plastering 
and  ornamenting  a  certain  brick  church  for  said  Backus,  al- 
leging in  his  petition  the  facts  constituting  his  cause  of  actioni 
but  not  showing  the  time  when  such  cause  of  action  accrued^ 
otherwise  than  by  annexing  thereto  a  copy  of  his  account  for 
work  done,  stating  the  time  the  work  was  completed^  and  stat- 
ing in  the  petition  that  said  copy  of  account  is  made  a  pari 
thereof. 

The  defendant,  by  answer,  denied  the  *^  matters  and  things 
set  out  in  the  petition,"  and  upon  the  issue  so  joined,  the  cause 
was  tried  and  a  verdict  rendered  for  Clark,  uiK>n  which  the 
judgment  was  entered,  which  Backus  has  brought  here  fixr 
review. 

At  the  opening  of  the  trial,  the  defendant  moved  the  court 
to  exclude  all  testimony  under  the  petition,  which  motion  was 
overruled,  and  the  defendant  excepted. 

And  the  first  question  presented  for  our  considerationi  by 
the  record,  is,  whether  that  ruling  was  erroneous. 

The  counsel  for  the  plaintiff  in  error  argues  that  the  copy  of 
Clark's  account  was  a  mere  exhibit,  and  no  part  of  the  peti- 
tion, and  therefore  the  petition,  not  showing  that  the  demand 
was  not  barred  by  the  statute  of  limitations,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Without  stopping  to  inquire  whether  the  account  should  be 
rejected  as  a  part  of  the  petition,  or  whether  the  manifest  error 
of  the  pleader  should  have  been  corrected  by  motion,  we  will 
first  inquire  whether  the  petition  is  sufficient  without  the 
account. 

It  is  not  contended  that  the  petition  lacks  the  statement  of 
any  material  fact  to  constitute  a  cause  of  action,  ex-^ept  an 
allegation  of  the  time  when  the  work  was  done. 

Was  such  an  allegation  necessary  ? 

It  was  never  necessary  at  the  common  law  for  the  plainti£f 
to  show  in  his  declaration  that  his  cause  of  action  was  not 
barred  by  the  statute  of  limitations.  Having  alleged  the  facts 
by  which  a  cause  of  action  accrued  to  him  if  the  lapse  of  time 
intervened  to  bar  a  recovery,  that  as  well  as  all  other  matters 
of  defense  was  to  be  pleaded  by  the  defendant.  The  statement 
of  time  in  the  declaration  was,  in  general,  mere  matter  of  form, 
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mnd  not  traversable^  and  the  plaintiff  was  at  liberty  to  prove 
the  transaction  at  any  other  time  as  well  as  the  one  stated. 

There  was,  however,  a  class  of  cases  in  which  the  cause  of 
action  or  defense  depended  on  certain  facts  happening  at  cer- 
tain times,  in  which  cases  time  was  matter  of  substance,  and 
must  be  alleged. 

As  to  which  party  shall  plead  the  several  matters  going  to 
form  the  issue,  the  code  has  made  no  change. 

The  same  facts  that  constituted  a  cause  of  action  under  the 
common-law  practice  constitute  such  cause  of  action  still.  The 
same  facts  that  constituted  a  defense  then,  constitute  a  defense 
still.  And  under  both  systems,  the  fSacts  constituting  the 
cause  of  action  must  be  pleaded  by  the  plaintiff,  and  those 
constituting  a  defense  by  the  defendant.  The  code  has  changed 
the  form  of  pleading,  but  has  nowhere  indicated  an  intention 
to  shift  the  burden  of  pleading  from  one  party  to  the  other. 
As  at  common  law,  the  allegation  of  time  was,  in  general,  a 
mere  form,  and  mere  form  in  pleading  having  been  abolished 
by  the  code,  such  allegation  may,  in  general,  be  wholly  omitted; 
and  in  those  oases  only  where  the  statement  of  time  in  com- 
mon-law pleading  was  material  and  traversable  need  the  time 
now  be  stated:  See  People  ex  rel.  Crane  v.  Bider^  12  N.  Y.  438; 
Lyon  V.  Clark^  8  Id.  148;  Swan's  Pleading  and  Practice,  139, 
amply  sustaining  this  mle. 

We  conclude,  therefore,  that  the  petition  is  soffioienti  and 
the  court  properly  overruled  the  motion. 

Backus  moved  for  a  new  trial  in  the  court  below,  which  was 
denied,  and  now  insists  by  his  counsel  that  the  ruling  was 
erroneous  on  the  grounds: — 

^'1.  That  the  proof  shows  that  the  cornice  and  center-pieces 
were  not  put  up  under  a  contract  with  Backus;  that  they  were 
put  into  a  house  not  belonging  to  Backus;  and  that  there  was 
no  agreement  in  writing  signed  by  Backus  that  he  would  pay 
for  them;  2.  There  was  no  proof  showing  the  value  of  the  cor- 
nice, or  the  number  of  feet  there  was  in  it;  8.  That  a  new  trial 
should  have  been  granted  for  newly  discovered  evidence.'^ 

Upon  the  question  first  raised,  whether  the  center-pieces  and 
cornice  were  put  up  under  contract  with  Backus,  the  testimony 
was  conflicting,  and  that  in  the  affirmative  clearly  sufficient 
to  sustain  the  verdict  on  that  iK>int.  Whether  Backus  was  the 
owner  of  the  house  or  not,  does  not  appear,  nor  is  it  important. 
The  jury  having  found  that  the  work  was  done  under  a  con- 
tract with  Backus  (as  in  support  of  their  verdict  they  are  pre- 


440  Backus  v.  Clark.  [Kansas, 

Bumed  to  have  done),  the  original  credit  having  been  given  to 
him,  whoever  may  have  owned  the  property,  the  contract  is 
valid.  Such  an  agreement  has  never  been  held  to  be  within 
the  statute  of  frauds.  We  see,  therefore,  no  ground  for  a  new 
trial  in  this  point. 

It  will  be  most  convenient  next  to  consider  the  last  iK>int 
made  by  the  plaintiff,  and  we  need  only  say  that  this  court  i» 
authorized  to  reverse,  vacate,  or  modify  judgments,  orders,  and 
decisions  for  errors  appearing  upon  the  record  only.  The  copies 
of  the  affidavits  sent  up  with  the  transcript  of  the  record  of 
the  district  court  were  mere  papers,  filed  as  evidence  on  the 
motion,  and  no  part  of  the  record  of  the  court 

If  the  counsel  wished  to  present  that  question  for  review,  he 
should  have  included  the  affidavit  in  his  bill  of  exceptions^ 
and  thereby  made  them  a  part  of  the  record :  Tiffin  v.  Forrester^ 
8  Mo.  644;  Smith  v.  IFiEbon,  26  HI.  186;  MeDoweU  v.  ArrunU^ 
14  Id.  68. 

Having  failed  so  to  do,  we  are  unable  to  consider  the  point 
he  attempts  to  raise,  and  the  only  question  now  remaining  is, 
whether  the  court  erred  in  not  setting  aside  the  verdict  for 
want  of  evidence  to  support  it,  and  granting  a  new  trial. 

It  is  manifest  from  the  record  that  about  two  hundred  dol- 
lars of  the  verdict  was  rendered  for  the  making  of  cornice. 
The  bill  of  exceptions  sets  out  all  the  evidence,  and  shows 
that  the  making  of  the  cornice  was  worth  fifty  cents  per  foot, 
but  that  no  evidence  was  given  of  the  quantity  of  cornice 
made. 

The  counsel  for  the  defendant  in  error  argues  that  the  state- 
ment made  by  Clark  to  Backus,  that  the  work  would  cost  over 
two  hundred  dollars,  was  some  evidence  from  which  the  jury 
might  lawfully  find  that  the  work  was  worth  that  sum. 

We  do  not  see  it  in  that  light.  The  declarations  of  a  party 
in  his  own  favor,  though  made  to  the  opposing  party,  are  not 
per  Be  evidence  for  himself.  They  are  admissible  only  for  the 
purpose  of  showing  that  at  the  time  such  declarations  were 
made,  the  opposing  party,  by  words  or  conduct,  admitted  their 
truth. 

Did  Backus  make  any  such  admission? 

He  pretended  to  no  Imowledge  on  the  subject,  and  when,  in 
response  to  his  inquiry,  Clark  said  it  would  cost  over  two  hun- 
dred dollars,  he  threw  up  his  hands  and  exclaimed:  ''Oh I  I 
would  not  have  had  it  done  if  I  had  thought  it  would  cost 
over  fifty  dollars." 
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Surely  this  was  no  admiBsioQ  that  Clark  was  entitled  to  the 
sum  claimed,  but  an  emphatic  protest  against  a  price  four 
times  what  he  expected. 

The  verdict,  therefore,  is  as  to  the  greater  part  of  the  sum 
found  due,  entirely  unsubstantiated  by  evidence. 

Section  307  of  the  code  provides,  ^^that  the  former  verdict, 
reiK>rt,  or  decision  shall  be  vacated,  and  a  new  trial  granted 
on  the  application  of  the  party  aggrieved,  for  any  of  the  fol- 
lowing causes,  affecting  materially  the  substantial  rights  of 
the  party."  And  proceeds  to  mention  eight  causes,  among 
which  are,  ''fifth,  error  in  the  assessment  of  the  amount  of 
recovery,  whether  too  large  or  too  small,  where  the  action  is 
upon  a  contract,  or  for  the  injury  or  detention  of  property"; 
and  ''  sixth,  that  the  verdict,  report,  or  decision  is  not  sur^ 
tained  by  sufficient  evidence  or  is  contrary  to  law." 

The  verdict  in  this  cause  came  within  both  these  provisions, 
and  the  statute  requiring  the  court  to  vacate  the  verdict  and 
grant  a  new  trial;  its  refusal  so  to  do  was  error  in  law. 

Section  626  of  the  code,  as  amended  by  chapter  26  of  the 
laws  of  1860  (section  4),  gives  the  court  authority  to  ''reverse, 
vacate,  or  modify  a  judgment  of  a  district  court  for  errors 
appearing  in  the  record,"  and  in  the  review  of  such  judgment, 
to  "reverse  any  intermediate  order  involving  the  merits  of  the 
action,  or  any  part  thereof";  and  also  specifically  gives  the 
power  to  reverse  or  modify  an  order  "  that  grants  or  refuses  a 
new  trial."  But  the  case  of  Erwin  v.  Shaffer^  9  Ohio  St.  43,  if 
correct  in  principle  and  applicable  to  our  code,  would  pre- 
clude us  from  looking  into  the  bill  of  exceptions,  and  conse- 
quently from  correcting  the  error.  That  case,  having  been 
decided  under  a  code  very  similar  to  ours,  is  entitled  to  con- 
sideration. 

In  that  case,  the  court  held  themselves  precluded  from  look- 
ing into  the  bill  of  exceptions  to  ascertain  whether  a  new  trial 
should  have  been  granted  or  not,  on  the  ground  that  the  ques- 
tion presented  on  a  motion  for  a  new  trial  is  one  of  fact,  and 
the  code  has  given  a  right  to  except  to  a  decision  of  the  co?irt 
on  a  question  of  law  only. 

But  the  court  in  that  case  rested  their  decision  entirely  on 
the  authority  of  the  precedent  cases  in  the  same  court  of  Oest 
V.  Kenner,  7  Ohio  St.  75,  and  House  v.  Elliotij  6  Id.  497.  The 
case  of  Oest  v.  Kenner^  mpra^  was  also  decided  entirely  on  the 
authority  of  HoxiBe  v.  ISllioiij  supra.  In  that  case,  there  was  a 
conflict  of  testimony,  and  the  court  were  required,  as  they  say, 
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^'to  examine  the  evidence,  weigh  the  relative  credibility  of  wit- 
nesses, and  determine  on  the  existence  of  facts  to  the  total 
subversion  of  one  of  the  most  salutary  maxims  of  law;  that 
to  questions  of  fact,  the  jury  are  to  respond;  to  questions  of 
law,  the  judges.''  That  case  is,  therefore,  broadly  distin- 
guished from  the  one  at  bar,  in  which  there  is  no  evidence  for 
the  court  to  weigh,  no  facts  to  be  determined,  and  therefore  no 
power  of  the  jury  to  be  infringed. 

But  in  giving  their  opinion,  the  court  use  the  broad  Ian- 
guage,  ^'  that  an  erroneous  decision  upon  a  motion  for  a  new 
trial  is  a  determination  only  of  facts,  and  not  of  the  law  of 
the  case,  and  no  exception  can  be  taken  to  the  ruling  so  as  to 
place  it  upon  the  record."  And  this  dictuntj  rather  than  the 
case,  seems  to  have  been  followed  in  the  subsequent  cases 
above  cited.  In  all  these  cases,  the  court,  by  their  language, 
seemed  to  have  assumed  that  on  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
the  question  presented  to  the  court  is  one  of  &ct.  Whereas,  in 
many,  if  not  (in  modem  practice)  most  cases,  it  is,  we  think, 
one  of  law  only. 

Ck>urt8  have  sometimes  granted  new  trials  on  account  of 
a  very  great  preponderance  of  evidence  against  the  verdict 
A  mqticm  for  a  new  trial  on  such  grounds,  as  in  House  v.  EUioU^ 
6  Ohio  St  497,  above  cited,  presents  to  the  court  questions  of 
fact  But  where  there  is  no  evidence  to  sustain  the  verdict,  as 
in  the  case  at  bar,  or  a  total  lack  of  evidence  on  any  point 
essential  to  a  recovery,  it  presents  a  question  whether  the 
party  has  a  right  to  recover  without  such  evidence,  which  is 
clearly  a  simple  question  of  law. 

In  HaU  V.  Pagey  4  Ga.  428  [48  Am.  Dec.  235],  the  distinc- 
tion between  these  two  classes  of  cases  is  forcibly  stated:  "As 
the  jury  are  the  judges  of  the  facts,"  say  the  court,  "  if  there 
be  any  evidience  to  sustain  a  verdict,  it  ought  not  to  be  dis- 
turbed but  for  a  good  cause.  The  court,  however,  must  have 
the  power  of  controlling  an  unjust  verdict,  and  with  it  is  left 
the  decision  of  the  question  whether  the  verdict  is  unjust  or 
not  The  court  will  (but  with  great  carefulness,  and  only  in 
case  of  flagrant  and  manifest  injustice)  set  aside  a  verdict 
where  there  is  confessedly  some  evideuce  to  sustain  it.  But 
if  the  finding  of  the  jury  be  clearly  against  evidence  or  mani- 
festly without  evidence,  the  court  has  no  discretion,  but  is 
bound  in  law  to  grant  a  new  trial.  There  is  nothing  in  the 
laws,  the  constitution,  or  in  Magna  Charta«  or  in  the  great 
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principle  of  jury  trials,  which  can  justify  or  for  a  moment 
tolerate  a  verdict  without  evidence  or  contrary  to  all  evidence. 
The  law  will  permit  no  such  verdict.  A  jury  has  no  power  to 
render  it,  and  no  court  should  allow  it  to  stand.  You  cannot 
predicate  discretion  of  such  a  case.  It  is  a  case  where  there 
is  none." 

As  the  cases  of  Ertoin  v.  Shaffer j  9  Ohio  St.  43,  and  Oest  v. 
Kennefy  7  Id.  75,  both  purport  to  be  founded  on  the  authority 
of  House  V.  EUiotty  6  Id.  497,  they  are  worth  little  as  authority 
further  than  they  are  within  the  principles  and  reasoning  of 
that  case. 

We  have  seen  that  that  case  was  one  in  which  there  was  a 
conflict  of  evidence  in  the  court  below,  and  the  question  pre- 
sented on  motion  for  a  neiv  trial  was  one  of  fact 

And  we  have  seen  by  the  language  of  the  court  above  cited, 
that  the  cause  was  decided  on  that  ground.  We  think  it  has 
been  shown  also  that  in  the  case  at  bar,  there  being  no  evi- 
dence to  sustain  the  verdict,  the  question  on  motion  for  a  new 
trial  was  one  of  law,  and  the  case  therefore  not  within  the 
principles  of  the  case  of  Hatue  v.  EUiotty  6  Ohio  St  497. 
There  is  therefore  nothing  in  the  cases  cited  above,  especially 
when  taken  in  connection  with  the  strong  dissenting  argument 
of  Justice  Sutliff  in  Erwin  v.  Shaffer ^  9  Id.  493,  to  shake  our 
confidence  in  the  right  of  this  court  to  review  on  exceptions 
the  decision  of  the  district  court  refusing  a  new  trial  in  a  case 
like  the  one  under  consideration. 

For  the  error  of  the  judge  in  denying  a  new  trial,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 

PLADnxn^s  Pmnoir  hud  not  Allui  when  his  canse  of  Mtion  ao- 
emedy  to  ahow  that  it  la  not  harred  by  the  atatute  of  limitatuma:  CAifai  v. 
Drake^  74  Am.  Deo.  408.  Defendant  relying  upon  the  atatate  of  limitationa 
moat  show  the  facta  that  put  it  in  motion:  DaieeiKpofi  ▼.  Wftme^  44  Id.  70. 

Appellatb  Ooubt  wnx  not  Noticb  Erbojis  or  Lowbb  Ooubt,  nnleaa 
they  appear  from  the  record;  See  HUl  ▼.  Jcmkaont  79  Am.  Deo.  414»  and 
note;  Jcknun  v.  Ligkiaeiff  73  Id.  450. 

AvnDAvrr  on  Motion  iob  New  Trial.  — Appellate  oonrt»  having  joria- 
diction  only  of  qneationa  of  law,  cannot  go  ontaide  of  the  record,  and  pay 
regard  to  affidavita  read  npon  motion  for  new  trial  in  the  court  below,  and 
ordered  sent  np  with  the  record.  If  advantage  is  sought  of  any  extrinsic 
matter  which  oooors  at  the  trial,  it  must  be  put  into  the  record  aa  a  fact,  or 
be  stated  in  an  exception,  and  not  left  to  be  collected  by  thia  court  upon  evi- 
dence: suae  V.  Godwin,  44  Am.  Dec.  42;  see  also  Pickett  v.  Doe,  43  Id.  623; 
Hatch  V.  PoUer,  Id.  Sa 

DBCLARATION&  — When  statements-are  made  in  presence  of  another,  a&cting 
hia  righta,  to  which  he  makes  reply  wholly  or  partially  admitting  their  truth, 
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then  the  declaration  and  the  reply  are  both  admiasible:  Commonwedlth  ▼• 
Kenney,  46  Am.  Deo.  672.  Declarations  made  in  the  preeenoe  of  a  party  an 
not  adminible  against  him,  unless  made  under  such  circnmstanoas  tm  to  call 
for  a  reply  from  him:  Brainard  ▼.  Buck,  60  Id.  291,  and  note. 

Nbw  Tbial. — Suprwne  court  will  not  grant  a  new  trial  after  it  has  been 
denied  by  th«  lower  court,  only  in  extreme  cases  that  are  strong  and  iin- 
•qniTocaly  or  ol  gross  injnstioe^  or  where  there  was  no  eTidenoe^  or  where  th« 
is  palpably  oontniy  to  the  evidenoe:  Hoar.  Fage^iBAnL  DeaSUL 
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U  KAirsAs,  4gh,\ 

Surann  Oodbt,  nr  Rbvubwiho  Judomiiit  ow  Jnmoi's  Ooubs^  wbisb 
bad  been  prerioosly  renewed  by  the  distrioi  courts  can  only  onmMsr 
the  errors  alleged  before  and  eiamined  by  the  latter  tribunaL 

AiflOLvn  FBomsx  akb  mot  Guabantt.  —An  indorsement  on  a  note  in 
these  words,  "For  value  receiTcd,  I  promise  to  pay  the  witfain-mentiaMd 
money  to  "  the  payees  therein,  and  signed,  is  not  a  guuranty,  bnt  a  ftdl 
pronuse  to  pay,  and  has  nothbg  to  do  with  the  nots^  esoept  to  rste  to 
it  to  ascertain  the  amount  to  be  paid. 

OUABAVTQB  U   NOT   EllTXTLSD   TO   NOTIOS  Of  NOK-PATIIBR^  Vltil  hO  bfli 

shown  that  the  want  of  notice  has  done  him  a  prejudioa. 

Thb  facts  of  the  case  are  stated  in  the  opiiiioiL 

ChUhriey  for  the  plaintiff  in  error. 

Oti$  and  QUcky  for  the  defendant  in  error. 

By  Court,  Kinoicam,  J.  The  record  shows  that  Lee  A.  Hoff- 
man gave  his  note  to  Hartman  and  Weaver  for  $74.82  in  the 
usual  form,  to  which  is  added  this  stipulation: — 

''This  note  is  given  to  Hartman  and  Weaver  for  notes  and 
accounts  received  of  them.  Now,  if  there  should  be  any  l^gal 
accounts  or  offsets  brought  against  said  accounts  or  notes,  the 
same  is  to  be  deducted  from  the  amount  of  this  note." 

Upon  this  note,  without  date, is  the  following  undertaking:-^ 

''For  value  received,  I  promise  to  pay  the  within-mentioned 
money  to  Hartman  and  Weaver.  Adam  Brekneb." 

The  note,  after  maturity,  was  assigned  to  the  defendant  in 
error,  who  brought  suit  thereon  against  the  plaintiff  in  error 
before  a  justice  of  the  peace,  and  after  several  continuances, 
at  the  instance  of  plaintiff  in  error,  a  judgment  was  rendered 
against  him  for  the  amount  of  the  note. 

The  judgment  was  taken  to  the  district  court  by  writ  of 
error,  and  there  affirmed,  and  is  now  brought  to  this  court  for 
revision. 
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Three  grounds  of  error  are  set  forth  in  the  petition  to  the 
district  court,  and  as  we  cannot  consider  here  any  question 
that  was  not  brought  before  and  passed  upon  by  the  district 
court,  the  errors  only  alleged  before  that  court  will  be  exam* 
ined. 

These  errors  are:  1.  That  the  justice  erred  in  overruling  the 
motion  of  the  defendant  below;  2.  There  was  no  service  of 
process  in  the  cause,  or  notice  to  defendant;  8.  That  the  judg^ 
ment  was  for  the  plaintiff  below,  when  it  should  have  been 
for  defendant. 

As  to  the  first  error  alleged,  it  is  sufficient  to  say  that  the 
fecord  does  not  give  us  any  facts  upon  which  we  can  predicate 
an  opinion.  It  merely  shows  that  the  plaintiff  in  error  moved 
the  court  to  dismiss  tiie  case  on  the  ground  that ''  notice  had 
not  been  given  to  the  defendant  of  non-payment  of  the  note 
in  proper  time." 

If  notice  were  necessary,  which  is  not  conceded,  it  was  the 
duty  of  the  plaintiff  in  error,  if  he  decided  to  test  its  suffi* 
ciency,  to  have  incorporated  it  into  the  record  by  a  bill  of  ex- 
ceptions. 

It  seems,  by  terms  of  the  motion,  that  notice  of  non-payment 
had  been  given,  and  was  in  proof.  The  only  difficulty  was, 
whether  it  had  been  given  in  proper  time,  upon  which  point 
the  counsel  and  the  justice  differed.  Which  was  right,  we 
cannot  tell,  having  none  of  the  means  necessary  thereta 

The  second  error  is  groundless.  Not  only  was  there  service 
of  process,  but  the  appearance  of  the  defendant  by  himself 
and  counsel  appears  from  the  record. 

The  only  olher  error  alleged,  of  which  we  can  take  notice, 
is,  that  there  was  no  bill  of  particulars  filed  (save  the  note 
with  the  undertaking  indorsed  thereon). 

We  think  this  was  enough.  The  suit  was  brought  on  the 
undertaking  of  Brenner,  and  that  was  filed.  It%as  absolute 
in  its  character,  and  cannot  be  held  as  a  guaranty.  It  does 
not  purport  to  be  a  guaranty  that  the  money  shall  be  paid  at 
maturity  or  any  other  time.  It  is  a  full  promise  to  pay  the 
same,  and  had  nothing  to  do  with  the  note,  except  to  refer  to 
it  to  ascertain  the  amount  to  be  paid.  It  may  well  have  been 
that  by  arrangement  between  the  original  parties  and  plaintiff 
in  error,  that  he  became  the  sole  payor  of  the  debt.  We  have 
no  means  of  knowing.  The  record  shows  that  testimony  was 
taken,  but  its  character  and  tendency  is  not  disclosed.  It 
must  be  presumed  to  be  sufficient  to  sustain  the  judgment. 
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But  even  if  we  are  wrong  in  treating  Brenner's  promise  a» 
absolute,  instead  of  guaranty,  it  will  not  change  the  matter; 
for  even  in  that  case,  the  guarantor  is  not  entitled  to  notice  of 
non-payment,  at  least  till  he  has  proven  that  the  want  of  no- 
tice has  done  him  a  prejudice:  See  Story  on  Bills  of  Exchange, 
sec.  805,  and  note  2. 

This  does  not  appear;  so  that  the  want  of  an  allegation  of 
notice  in  the  bill  of  particulars  is  no  defect. 

The  judgment  of  the  district  court,  having  been  in  accord- 
ance  with  this  opinion,  is  affirmed,  with  coBta.- 

All  the  justices  concurred. 

Appillats  Coubt  can  Exsboux  No  JuBisi^smov  wfaioh  the  ooort  horn 
which  the  appeal  was  taken  did  not  poaeeaa;  fforam  t.  Wahrmbergert  58  Am. 
Deo.  145,  and  note;  see  also  Levf^  t.  Shmmum^  42  Id.  600;  PtopU  y.  Skkmer^ 
64  Id.  432. 

HoLDXB  OF  Nan  n  hot  Bowd  to  Qrrm  Noncni  to  gnanntor  of  iti 
non-payment  by  the  maker  at  matoiity:  Maarberger  t.  PoU^  55  Am.  Deo. 
479;  DcmUy  ▼.  Camp^  58  Id.  274.  Where  one  guaranteee  abiolntelj  to  pay 
the  note  of  another  at  a  epecified  time,  which  time  ie  after  it  beoomee  pay* 
aUe  by  the  maker,  no  demand  of  the  maker,  or  notioe  to  the  gnaraatnr,  ii 
MoeMiry  in  order  to  make  the  Utfcer  liable  on  hia  goarantjs  Coofftr  ▼•  Pagi^ 
41  Id.  871. 


BuTOHEB  V.  Bank  of  Bbownsyillb. 

AMimmBHT  TO  pLSADnroa  should  bb  Allowed  at  any  itace  of  liie  pro* 
ceedingi^  irtien  it  will  not  delay  the  rait  nor  aiSBol  the  rl^ti  of  the 
advene  party,  and  a  motion  to  etrike  from  the  filee  ought  not  to  be  me- 
tained  without  first  giving  an  opportunity  to  amend. 

tH  Sum  ON  FoKUOir  Judome2IT8»  it  ia  not  neoenaiy  to  aver  jqriediotton  in 
the  ooort  rendering  the  judgment. 

JuDOMDiT  or  CouKT  HAYnfo  No  JuBUBDionoiT,  either  of  the  perMMi  or  the 
8ubjeet-mat|0r,  u  void. 

€kWBT8  or  GiHBBAL  JuBiSDionoN  are  presumed  to  have  had  juriediotion 
until  the  oontruy  appears.   Every  preramption  ia  in  favor  of  their  jurie> 

QjOQiUK. 

Iv  pLSADDro  JuooMnm  ov  Covbtb  or  Lhotxd  JuBODionoir,  it  le  necee* 
'  nry  to  state  the  faota  upon  which  they  are  founded;  but  as  to  oonrts  ol 
general  jurisdiotion,  such  averments  are  not  neoessary.  Want  of  juria 
diction  must  be  shown  by  the  parfy  attacking  the  judgment. 

Conm  Taxx  Nones  of  CoirBTiTunoiis  or  Sistxb  Statu;  and  when  it 
appears  therefrom  that  the  oonrt  rendering  the  judgment  in  dispute  was 
one  of  general  Juriadiotion,  it  will  be  deemed  ooadusive  in  the  state  whert 
the  action  is  brought. 

PlAXNTmr,  BT  CONIOBMXNO   AND  NOT  EXCBPTZNO  TO  BaD  BtJLB  OV  OOUXV 

requiring  demurrers  and  answers  to  be  filed  at  the  same  time^  can  take 
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no  advantage  of  it^  aave  that  it  repels  the  inferanoe  that»  by  filing  hie 
•newer,  the  defendant  waives  his  demurrer. 

DiiiimAirr»  vr  Obtainzno  Tm  and  Faixjvo  to  Fiu  his  amended  an- 
swer, is  not  entitled  to  longer  time  withoat  some  showing  why  sooh 
answer  was  not  ready. 

br  Suit  oh  Fobxioh  Jttdqmxht  wobl  Sum  OxBTAXir,  where  defendant  has 
withdrawn  his  answer,  sad  there  are  no  values  to  fix,  iMae  to  try,  dam- 
ages to  assesiy  or  fact  to  asoertain»  he  is  not  entitlsd  to  a  Jnry  to 


Thb  opinion  oontaiiiB  the  &c^ 

Otis  and  Oliekj  for  the  plaintiffB  in  error. 

Olen  and  Foster j  for  the  defendants  in  error. 

By  Court,  Kingman,  J.  The  Bank  of  Brownsrille  bronchi 
a  Boit  in  the  district  court  of  Atchison  County,  against  the 
plaintiff  in  error,  on  a  judgment  of  the  court  of  common  pleas 
of  the  state  of  Pennsylvania. 

To  the  petition,  the  defendant  Butcher  interposed  a  demur- 
rer, an  answer,  and  a  motion  to  strike  the  case  from  the  files 
of  the  court,  all  filed  at  once  under  a  rule  of  the  court  then 
existing.  The  motion  to  strike  the  case  from  the  files  was 
first  taken  up.  The  grounds  of  it  were  that  the  plaintiff  had 
omitted  to  insert  the  word '' petition"  after  the  title  of  the  cause. 
The  plaintiff  interposed  a  motion  for  leave  to  amend,  which 
was  granted,  and  the  amendment  made  by  inserting  the  word 
^'petition"  in  its  appropriate  place,  after  the  title  of  the  cause. 

This  is  the  statement  of  the  journal  entry: — 

'^The  bill  of  exceptions  recites  that  the  amendment  was 
permitted  after  the  motion  to  strike  had  been  sustained. 

^The  demurrer  was  then  considered  and  overruled. 

"The  defendant  then  moved  for  time  to  make  an  amended 
answer,  which  was  denied,  the  defendant  having  at  a  previous 
term  of  the  court  had  leave  to  file  an  amended  answer  in  forty 
days,  and  had  failed  to  do  so. 

'*  Defendant  then  withdrew  his  answer  on  file,  whereupon 
plaintiff  demanded  judgment  Defendant  demanded  a  jury 
to  assess  damages,  which  was  refused,  and  the  court  proceeded 
to  render  judgment  for  the  debt. 

^To  the  various  rulings  of  the  court  the  defendant  excepted, 
and  brings  the  case  to  this  court  to  correct  the  alleged  errors.'^ 

We  will  consider  them  in  their  order. 

The  action  of  the  court  in  permitting  a  party  to  amend  by 
inserting  the  word  "petition,"  which  had  been  omitted,  was  so 
manifestly  correct  that  we  need  not  argue  it.    By  the  code,  it 
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if  made  necessary  that  that  word  shall  follow  the  names  of 
the  parties  to  the  suit  in  the  caption.    When  omitted,  the 
court  should  allow  an  amendment  at  anj  time  without  delay- 
ing the  suit,  and  ought  not  to  sustain  a  motion  to  strike  it 
from  the  files  without  first  at  least  giving  an  opportunity  to 
amend.    "The  court  in  every  stage  of  the  action  must  disre- 
gard any  error  or  defect  in  the  plen  dings  or  proceedings  which 
does  not  afiect  the  substantial  rigbis  of  the  adverse  party,  and 
no  judgment  shall  be  reversed  or  vacated  by  reason  of  such 
defect":  See  Code,  p.  8.    We  do  not  happen  to  see  how  it 
would  affect  the  substantial  rights  of  the  adverse  party  whether 
the  amendment  was  made  or  not. 

The  next  alleged  error  was  in  overruling  the  demurrer.  The 
petition  was  for  the  recovery  of  a  debt  due  by  a  judgment  of 
the  court  of  common  pleas  of  the  state  of  Pennsylvania,  and 
did  not  contain  any  averment  that  the  court  had  jurisdic- 
tion,  either  of  the  person  or  cause  of  action.  Is  such  averment 
necessary?  At  common  law,  in  suits  on  foreign  judgments,  it 
does  not  seem  to  have  been  necessary  to  aver  jurisdiction  in 
the  court  rendering  the  judgment:  2  Cutty's  Pleadings,  p. 
414,  N.  C;  Com.  Dig.,  tit.  Pleader,  2,  W,  12,  and  E,  18. 

Section  130  of  the  code,  which  is  quoted,  has  no  bearing 
upon  this  case,  but  is  confined  to  cases  determined  by  a  court 
or  officer  of  special  jurisdiction. 

A  judgment  rendered  by  a  court  having  no  jurisdiction, 
either  of  the  person  or  the  subject-matter,  is  void,  and  a  mere 
nullity,  so  that  when  a  judgment  of  a  court  of  general  jurisdic- 
tion is  stated  to  have  been  rendered,  it  implies  that  the  court 
had  jurisdiction.  If  the  extent  of  the  jurisdiction  of  the  court 
does  not  appear,  it  has  been  held  that  it  will  be  presumed  to 
have  jurisdiction. 

In  Kentucky,  the  rule  has  been  laid  down  very  broadly, 
thus:  That  when  the  judgment  or  decree  of  a  sister  state  is 
produced,  rendered  by  one  of  its  tribunals,  we  must  pre8ume 
that  tribunal  had  jurisdiction  and  authority,  and  the  onus  of 
impleading  it  is  thus  thrown  on  him  against  whom  it  is 
urged:  Scott  v.  Coleman,  5  Litt  350  [15  Am.  Dea  71]. 

It  may  be  doubted  if  this  is  not  too  broad. 

The  better  rule  seems  to  be  that  laid  down  in  New  York  and 
some  other  states,  which  is,  that  in  respect  to  courts  of  general 
jurisdiction,  that  they  are  presumed  to  have  had  jurisdiction 
until  the  contrary  clearly  appears:  Jackson  v.  RogerSj  11  Johns. 
83;  Thomas  \.  Robinson,  S  Wend.  267.    "Every  presumption  is 


Oct.  1863.]     Butcher  v.  Bane  of  Brownsville.  449 

in  favor  of  the  jurisdiction  of  the  court":  Shumway  v.  StiU^ 
fnauj  4  Cow.  294  [16  Am.  Dec.  874]. 

If,  then,  the  onus  of  showing  that  the  court  had  not  jurisdic- 
tion is  on  the  party  against  whom  it  is  set  up,  it  is  very  appro- 
priate that  he  should  show  it  in  his  answer.  For  the  very  state- 
ment in  the  petition,  that  a  judgment  of  a  court  of  general 
Jurisdiction  has  been  rendered  of  itself,  imports  jurisdiction. 

The  point  has  been  expressly  decided  in  the  case  of  Wheeler 
V.  Raymond^  8  Cow.  314,  wherein  Savage,  C.  J.,  said,  that  "in 
pleading  the  judgments  of  courts  of  limited  jurisdiction,  it  is 
necessary  to  state  the  facts  upon  which  the  juiisdiotion  of 
such  courts  is  founded;  but  with  respect  to  courts  of  general 
jurisdiction,  such  averments  are  not  necessary,  and  if  there 
was  a  want  of  jurisdiction,  that  fact  should  come  fix>m  the 
other  side." 

See  Swan's  Pleading  and  Practice,  pp.  212,  290,  where  the 
««ame  doctrine  is  held.  Courts  will  take  notice  of  the  consti- 
tutions of  sister  states:  Curtis  v.  OibbSy  2  N.  J.  L.  405.  And 
we  find  that  by  the  constitution  of  the  state  of  Pennsyl- 
vania, the  court  of  common  pleas  is  a  common-law  court,  hav- 
ing important  original  and  appellate  jurisdiction,  and  no  doubt 
can  be>«ntertained  but  that  a  judgment  obtained  in  one  of  these 
courts,  in  a  regular  course  of  the  common  law,  is  conclusive. 

The  court  being  one  of  general  jurisdiction,  we  think  it  was 
not  necessary  to  aver  jurisdiction  by  the  common  law,  and  the 
code  has  not  changed  the  law  on  this  point.  But  if  we  are 
wrong  in  our  inference  that  the  court  of  common  pleas  in  that 
state  is  one  of  general  jurisdiction,  then  the  case  comes  under 
fiection  130  of  the  code,  and  the  statement  of  the  jurisdiction 
ivas  not  necessary. 

In  argument,  another  cause  of  demurrer  was  assigned  on 
account  of  some  peculiarity  in  the  form  of  the  record,  but  it  is 
the  usual  form  of  the  judgment  on  a  cognovit  rendered  in 
Pennsylvania. 

The  next  alleged  error  in  the  court  was  the  refusal  to  give 
further  time  for  fiUng  an  amended  answer.  No  showing  was 
made  by  affidavit  or  otherwise  why  an  amendment  was  neces- 
sary, and  if  necessary,  why  it  had  not  been  filed  when  the  time 
had  been  previously  given. 

We  do  not  propose  to  comment  on  the  rule  of  court  requir- 
ing demurrers  and  answers  to  be  filed  at  the  same  time.  It  is 
manifestly  a  bad  rule,  but  by  conforming  to  it  without  except- 
ing, the  plaintifi"  can  take  no  advantage  of  it,  save  that  it  re- 
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pels  the  inference  that  by  filing  his  answer,  the  defendant 
waives  his  demurrer.  Having  once  obtained  time,  and  failed 
to  file  his  amended  answer,  he  was  certainly  not  entitled  to 
delay  the  case  longer  for  Ume,  without  any  showing  whatever 
why  it  was  not  ready. 

We  dismiss  the  pretext  urged, — that  as  the  petition  mm 
amended  by  inserting  in  its  caption  the  word  ^  petitioii,'*  it 
gave  defendant  a  right  to  file 'an  amended  answer  without 
argument, — as  insufficient. 

The  demurrer  was  properly  overruled. 

The  only  remaining  question  to  be  considered  is.  Did  the 
court  err  in  refusing  to  allow  the  defendant  a  Jury  to  bbb&bb 
damages? 

Defendant  had  withdrawn  his  answer,  and  there  was  no 
issue  to  try,  neither  were  there  any  damages  to  assess,  or  £ict 
to  ascertain. 

It  was  a  suit  for  a  sum  certain,  a  debt  eo  ncminef  and  not 
sounding  in  damages.  There  were  no  values  to  fix.  The  code 
requires  (section  94)  that  '4f  the  recovery  of  money  be  de- 
manded, the  amount  thereof  shall  be  stated,  and  if  interest 
thereon  be  claimed,  the  time  from  which  interest  is  to  be  com- 
puted shall  also  be  stated." 

These,  being  necessary  allegations,  are  to  be  taken  as  true, 
unless  Uiere  are  "  allegations  of  value,  or  of  amount  of  dam- 
age." There  being  none  such  in  this  case,  the  petition  was  to 
be  taken  as  true,  and  there  was  nothing  for  a  jury  to  try  or  to 
do.  Nothing  was  left  but  to  give  judgment  for  the  amount. 
Therefore,  we  think  a  jury  was  not  necessary. 

Wherefore  the  judgment  of  the  court  below  is  affirmed,  with 
judgment  for  costs  against  the  plaintiff  in  error. 

All  the  justices  concurred. 

Ambndmemt  to  Pleadinqs,  when  shoitld  bs  Aixowid:  8m  JfonoellT. 
HarrUon,  62  Am.  Dec.  385;  StewaH  ▼.  KeOe^,  S6  Id.  487;  Stevenmn  r.Mm^gOl, 
84  Id.  156,  and  notes  to  these  cases. 

In  Plxadc^o  Foreign  JuvQuxsTf  the  jnrisdiotion  of  the  oovrt  need  not 
be  aflirmatively  set  out:  Ounn  ▼.  Howdl,  62  Am.  Dec.  786»  and  note  791. 
Jurisdiction  in  such  case  is  presomed:  Heid  t.  Boyd,  66  Id.  61,  and  note  63. 
But  such  judgments  are  only  prima  fade  eyidenoe:  Tajfkr  t.  Borrxm,  64  Id. 
281,  and  note  290;  and  may  be  rebatted:  iToKon  r.  Orild^fCeU;  65  Id.  701,  and 
note  704. 

In  AcnoN  on  F6bxioh  JnnoiODiT  of  a  ooart  of  limited  jnrisdiotion,  the 
jnriadietion  most  be  afiirmatiTely  shown:  Cfaif  ▼.  Llopd^  46  Am.  Dec.  499. 

Judgment  ow  Coctst  hating  No  Jubisdiotion,  either  of  the  subject-matter 
or  person,  is  void:  WiUkxnMnCi  Case,  67  Am.  Dec.  374;  Iloran  v.  IVahren- 
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berger,  58  Id.  145^  and  note  149;  Rodger$  v.  jftofu^  62  Id.  380,  and  note  38^ 
Kearney  ▼.  Qrter^  64  Id.  439;  MaOin  ▼.  Cfraift  19  Kan.  461;  BeytuUds  ▼.  f%m- 
^9  80  Id.  111»  all  oiting  the  principal  oaae. 

Btset  Pkisumrioh  n  Madb  nr  Fatob  of  ooiirts  of  gananl  jnriadiotion, 
and  thair  proceedingii  ara  presnmad  to  ba  regular,  and  within  the  aoope  of 
lihair  anthority:  i^cyaobii  r.  iSftoMf&iny,  66  Am.  Deo.  459,  and  note  464;  Coopet 
▼.  Stmderkmd,  66  Id.  62;  and  note  70;  CoUr.  Hcmn,  79  Id.  244»  and  note 
249;  i>eaB«cr  ▼.  CbdbnM,  17  Kan.  460,  oiting  thepriaoipal  oata. 

No  Pemumctioii  Fbb^azls  nr  Fatkw  ov  Jubiidioiidv  of  inferior  and 
limited  eoorti,  but  aobh  jmiadietion  mnat  be  ihown;  Jforrowr.  ITeed^  66  Am. 
Deo.  182;  and  note  187;  Obqper  t.  ifftiMlerfaiKX,  Id.  62;  and  note  70;  RooIy.M> 
#'erHn»  76  Id.  49}  CMf  ▼.  Homn,  79  Id.  244»  and  note  249. 

JnsinuL  Kovxcs  wsll  bb  Taksv  of  lawa  of  aiater  etate,  when:  Sea 
note  to  8taU  t.  2VM||f,  11  Am.iDee.  780  et  aeq.,  citing  the  principal  caae  at 
page  788.  Jndioial  notice  ia  generally  not  taken  of  mieh  lawi,  and  they  mnat 
ba  pio?ed  aa  fMti:  JSblmetT.i^nwffAAm,  26Id.636;  notetoir«n<0rv./'tfM0r, 
16  Id.  741)  0mm  /m.  Co,  t.  Frat^  19  Id.  649,  and  note.  The  ooart  will 
take  Jndioial  notice  of  the  oonatitation  of  a  aiater  etate^  so  far  aa  it  relatea  to 
the  jmiadietifln  of  a  ooort  whoae  judgment  ia  bnmght  into  qneation:  Doig^ 
▼.  Coglm,  16B[an.  280l  So  the  court  will  take  jndiobl  notice  that  the  aaprema 
ooort  of  another  atata  ia  a  court  of  record:  iSAcAsbI?  ▼.  J5Giniion»  22  ICicfa.  41< 
both  of  tfao  latter  oiting  the  principal  caae. 

JuBSMBfT  OF  Gooxr  OF  Gkwbbal  JuBiaDionoH  of  datff  atata  ia  ooneluifat 
.atel^  T.  iUndl,  66  Am.  Dec  494^  and  note  499. 

DmoBBBE  n  Waivxd  bt  Fhiro  Ajtswibi  SmUk  t,  Mmn^  66  Am.  Dao. 
]S7|  itolT.  Nmimd,  88  Id.  42. 
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ov  OoHfisiuiiinr  ov  Exiounoir  Sale  ii  a  final  order  roriawabla  fat 
the  afpellaAe  oonrt  without  exception  in  the  ooort  below. 

IV  D  VOT  KlQIHABT  VOR  PaBTT  SxUUKO  IUtKB8AL  OW  FiKAL  JUBOMBn 

to  take  excepticoa  at  the  time  of  its  rendition;  anch  jndgBMBl  may  ba 
rafiofred  without  exceptiona  being  taken  in  lower  oonrt 

Qsraor  ov  Bxobriov  la  io  Bbhto  xnov  Riooud  for  roriew  a  daoiaioa 
upon  matter  of  law  which  the  record  woold  not  otherwise  ehow;  in  auch 
OMaa,  tfao  exception  mnat  be  reduced  to  writing,  and  allowed  and  signed 
bytiiaeoart 

Wnoi  Duaniov  KiiUBFTBJo  to  is  Bmtibbd  on  the  record,  and  the  gnranda 
of  objection  i^pear  in  the  entry,  the  exception  may  be  taken  by  the 
party  causing  it  to  be  noted  at  the  end  of  the  decision  that  he  excepts. 

ftwTiaioir  OF  KAHsia  Ood^  that  "Pabtt  Qbjioidio  to  Duebbom  mnat 
except  at  the  time  the  decision  is  made,"  relatea  to  decisions  made  upon 
quastiona  of  law  which  arise  at  the  trial,  and  if  partiea  acqniaaoe  in  sobh 
derisions  by  proceeding  without  objection,  they  waiFO  their  right  to  ex« 
osptb 

fftemnoir  of  Kaxbas  Cto%  that  "Pabtt  OBJiomro  to  Duomov  anal 
anoept  at  the  time  the  dedaion  is  made,"  does  not  relate  to  final  Judg- 
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FftovmoN  09  Kansas  Codb  that  whxx  Rsoobd  Shows  a  final  Jndg- 
mflnt  to  be  erroneoas,  it  is  the  right  of  the  party  agrieved  to  have  it 
n^eraed,  vacated*  or  modified  on  petition,  appUea  to  an  order  iv>nfi>mlitg 
•a  execution  sale. 

Oomr  IB  NOT  RsQimixD  on  Motion  vor  Ck>NFiRMATioN  of  ezecatioa  nle 
to  look  into  the  judgment  or  execation  farther  than  ia  neoeasaiy  to  de- 
termine  whether  the  officer  haa  properly  performed  his  dnty  under  tiie 
writ»  nor  permitted  to  decide  npon  the  regularity  of  either;  but  if  asti*- 
fled  firom  examination  that  the  aale  waa  made  in  conformity  with  Isw,  it 
18  the  imperative  duty  of  the  court  to  confirm  the  aale. 

OaaaoL  CoxroMniQ  Exscution  Salb  Adjudicatis  Merxlt  that  the  pn^ 
oeedings  of  the  officer,  aa  they  appear  of  record,  are  regular,  and  a  d^o^ 
tion  to  the  aheriff  to  complete  the  aale. 

If  BxaounoH  d  ImtxauLAB,  or  Unautwoktctp  bt  Law,  defendant  baa  hla 
remedy  to  aet  it  aside;  or  if  it  ia  void  for  any  reason  not  appearing  in  the 
proceedings  of  the  officer,  he  haa  hia  appropriate  remedy  independent  o^ 
and  in  no  way  affected  by,  the  order  of  oonflrmation. 

Kahab  Oodr  PBOTiDBa,  that  if  No  Qoom  or  Chattbls  of  the  debtor  can 
be  loond,  the  officer  ahaU  indorae  on  the  execution  "no  good%*  and 
lortiiwitfa  levy  on  the  landa  and  tenementa  of  the  aebtor;  therefiore^ 
where  no  such  indorsement  is  found  on  the  writ,  nor  any  evidence  in  the 
retum,  that  the  debtor  had  not  sufficient  goods  and  chattels  to  satisfy 
the  execution,  a  aale  made  under  it  ought  not  to  be  confirmed. 

OVBor  07  Provision  07  Kansas  Ood^  that  if  no  goods  or  chatteb  of  the 
debtor  can  be  found,  the  officer  ahall  indorae  on  the  execution  "na 
goods  "  before  levying  on  the  debtor's  realty,  is,  that  ius  personal  prop> 
erty  may  be  first  applied  in  payment  of  the  debt;  and  if  there  ia  none^  to 
place  proof  upon  the  record  to  aatisfy  the  court  of  the  regolarity  of  the 
sale  in  that  reapect,  upon  motion  for  confirmation. 

Whirb  EzROunoN  Sale  07  Real  Pbopebtt  is  made  under  a  statute  re- 
quiring that  the  officer  making  such  sale  ahall  give  at  least  five  days^ 
notice  of  the  sale  to  the  peraon  owning  the  land,  and  the  offioer'a  ratam 
doea  not  ahow  a  compliance  with  the  statute,  it  ia  insufficient. 

OomsT  SHOULD  Dbgunb  to  Entertain  Motion  to  set  aside  an  cedar  ess- 
fiiming  sn  execution  sale  made  by  the  lower  courts  when  thsce  was  nn 
inegularity  in  obtaining  the  order  complained  of. 

Thb  facts  appear  from  the  opinion. 

DouglcMj  for  the  plaintiff  in  error. 

Hemmingrayy  OatnbMj  Elmortj  and  Mariiuy  for  the  deftncU 
ant  in  error. 

By  Court,  Cobb,  C.  J.  Execution  was  issued  out  of  the 
district  court  of  the  territory,  in  Leavenworth  County,  in  favor 
of  the  defendants  in  error,  plaintiffs  in  the  court  below,  against 
the  property  of  the  plaintiffs  in  error,  defendants  in  that  oourti 
on  the  tenth  day  of  July,  1860,  for  the  collection  of  $3,500.14 
debt,  with  interest  and  costs.  Certain  real  estate  was  sold  by 
the  sheriff  under  said  execution,  and  purchased  by  the  plaintifl 
therein. 
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On  the  fifth  day  of  September,  1860,  in  the  same  court,  an 
order  was  made  on  motion  of  the  plaintiff  below,  and  without 
appearance  bj  the  defendant,  confirming  said  sale. 

On  the  second  day  of  April,  1863,  the  said  defendant  made 
a  motion  in  the  district  court  of  the  first  judicial  district  of  the 
state  of  Kansas,  in  Leavenworth  County,  to  set  aside  said 
order  of  confirmation  and  the  appraisal  and  sale  of  the  land  as 
contrary  to  law,  and  irregular,  which  motion  that  court  de- 
clined to  entertain.  Whereupon,  he  filed  his  petition  in  error 
in  this  court,  to  reverse  the  order  confirming  said  sale. 

It  is  claimed  that  the  order  of  confirmation  in  question  is 
not  a  final  order,  and  for  that  reason,  and  because  no  exception 
to  it  was  taken,  it  is  not  reviewable  here.  Whether  it  is  so 
reviewable,  will  be  first  considered.  Section  524  of  the  code 
provides  that  an  ordrr  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application  after  judg- 
ment, is  a  final  ordar,  which  may  be  vacated,  modified,  or 
reversed,  etc. 

Section  526  provides  that  the  supreme  court  shall  also 
have  authority  to  ro'^^erse  or  modify  any  of  the  following  orders 
of  the  district  court:  first,  a  final  order  as  defined  in  section 
Na524 

The  order  in  queff^ion  is  clearly  an  order  made  upon  a  sum- 
mary application  rfter  judgment,  and  as  certainly  affects  a 
substantial  right, — the  right  of  the  purchaser  to  receive  a  c<m- 
veyance  of  the  propurty,  and  of  the  judgment  creditor  to  receive 
the  purchase-monry  (section  449  of  code), — and  is  therefore 
accurately  describod  as  a  final  order  by  section  524. 

Is  it  necessary  that  exception  should  be  taken  to  such  order, 
that  it  may  be  reviewed  ? 

In  the  case  of  Commercial  Bank  of  Cinciwnati  v.  Bucking* 
Jiamj  12  Ohio  8t  402,  the  supreme  court  of  Ohio  decided, 
under  a  code  entirely  similar  to  ours  in  regard  to  taking  ex- 
ceptions, that  it  was  not  necessary  for  a  party  seeking  the  re- 
versal of  a  final  judgment  to  take  exceptions  at  the  time  of 
its  rendition,  sajdng:  "  The  object  of  an  exception  is  generally 
to  bring  upon  the  record  for  review  a  decision  of  the  court 
upon  a  matter  of  law  which  the  record  would  not  otherwise 
show.  In  such  cases,  the  exception  must  be  reduced  to  writing, 
and  allowed  and  signed  by  the  court.  But  when  the  decision 
excepted  to  is  entered  on  the  record,  and  the  grounds  of  objec- 
tion appear  in  the  entry,  the  exception  may  be  taken  by  the 
party  causing  it  to  be  noted  at  the  end  of  the  decision  that  he 
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ozcepts'':  Code,  sec.  293.  It  is  provided  by  section  291  of  the 
code,  that ''  the  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made."  These  provisions  of  the  code 
are  all  found  in  title  9,  which  treats  of  and  regulates  the 
trial  of  causes,  and  they  manifestly  relate  to  decisions  which 
are  made  by  the  court  upon  questions  of  law  which  arise 
during  the  progress  of  the  trial.  Where  objection  is  made  at 
(he  time  to  such  decisions,  all  grounds  of  exception  may  per^ 
haps  be  obviated  by  the  action  of  the  other  party  or  the  con- 
dderation  of  the  court.  But  if  the  parties  acquiesce  in  the 
decision  by  proceeding  in  the  trial  without  objection,  they  are 
regarded  as  waiving  their  right  to  except.  But  these  pro- 
visions of  the  code  do  not  relate  to  the  final  judgment  of  the 
court,  which  at  the  close  of  the  trial  definitely  fixes  the  rights 
of  the  parties  in  the  action.  The  judgment  is  not  properly  a 
part  of  the  trial,  but  forms  the  subject  of  a  distinct  titie  in 
the  code.  If  the  record  shows  such  final  judgment  to  be 
erroneous,  it  is  the  right  of  the  party  aggrieved  to  have  it  re- 
versed, vacated,  or  modified  on  petition  in  error  to  the  proper 
reviewing  court.  To  note  an  exception  to  a  final  judgment  in 
the  court  which  renders  it,  would  seem  to  be  utterly  futile. 
The  uniform  practice  of  this  court  has  hitherto  been  in  ac- 
cordance with  these  views. 

We  copy  the  language  of  the  learned  court  at  large,  beoanae 
the  provisions  of  our  code,  relating  to  the  question  under  oon- 
rideration,  are  in  substance  identical  with  those  of  the  Ohio 
code  therein  cited,  and  the  reasoning  of  that  court  entirely 
tatisfaotory  to  our  minds  is  therefore  as  conclusive  under  our 
code  as  under  that  of  Ohio.  The  reasoning  also  applies  to 
final  orders  made  in  an  action  after  judgment,  with  the  same 
force  as  to  judgments. 

The  order  in  question,  then,  is  a  final  order,  properly  receiv- 
able in  this  court  without  exception  taken  in  the  court  below. 
We  therefore  proceed  to  examine  the  alleged  errors. 

The  duty  of  the  court  as  to  confirming  sales  of  real  estate 
on  execution  is  prescribed  by  section  449  of  the  code,  which 
reads  as  follows:  "  If  the  court  upon  the  return  of  any  writ  of 
execution  for  the  satisfaction  of  which  any  lands,  tenements, 
or  stock  in  trade  have  been  sold,  shall,  after  having  carefully 
examined  the  proceedings  of  the  ofScer,  be  satisfied  that  the 
Bale  has  in  all  respects  been  made  in  conformity  with  the  pro- 
visions of  this  title,  the  court  shall  direct  the  clerk  to  make 
an  entry  on  the  journal  that  the  court  is  satisfied  of  the  legal- 
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itjr  of  Buch  sale,  and  an  order  that  thd  officer  make  to  the  par* 
chaser  a  deed  for  such  land,"  etc.  The  court  is  to  be  satisfied 
ihat  the  sale  has  been  made  in  conformity  with  law  by  exam- 
ining the  proceedings  of  the  officer,  and  if  so  satisfied  is  impera* 
lively  required  to  confirm  the  sale.  It  is  not  required  on  motion 
for  confirmation  to  look  into  the  judgment  or  execution  further 
than  is  necessary  to  determine  whether  the  officer  has  properly 
performed  his  duty  under  the  writ,  nor  permitted  to  decide 
upon  the  regularity  of  either. 

The  order  of  confirmation  is  an  adjudication  merely  that 
the  proceedings  of  the  officer,  as  they  appear  of  record,  are 
regular,  and  a  direction  to  the  sheriff  to  complete  the  sale. 

If  the  execution  is  irregular,  or  unauthorized  by  law,  the 
defendant  has  his  remedy  by  motion  to  set  it  aside;  or  if  it  is 
void,  by  controverting  the  title  made  under  it;  and  if  it  is  lev- 
ied upon  property  not  belonging  to  the  judgment  debtor,  or 
by  any  reason  not  liable  to  such  execution,  such  wrong  not 
appearing  in  the  proceedings  of  the  officer,  has  its  appropriate 
remedy  independent  of,  and  no  way  afiiscted  by,  the  order  of 
confirmation. 

The  doctrine  here  advanced  was  held  by  the  supreme  court 
cf  Ohio,  in  the  case  of  Buckingham  v.  Oranville  Alexandria 
Society^  2  Ohio,  360.  A  motion  for  an  order  to  the  sheriff  to 
make  a  deed  of  land  sold  upon  a  fi.  fa.^  is  a  proceeding  quite 
analogous  to  a  motion  for  confirmation  under  our  code.  This 
decision  was  made  previous  to  the  enactment  of  the  Ohio 
code,  but  under  a  provision  of  law  nearly  identical  with  sec* 
tion  449  of  our  code.  In  that  case,  Hitchcock,  J.,  delivering 
the  opinion  of  the  court,  says:  '^  Upon  a  motion  to  set  aside 
an  execution,  as  has  been  before  observed,  the  court  can,  with 
propriety,  examine  the  previous  proceedings  to  ascertain 
whether  there  has  been  any  irregularilty  in  the  orders  of  the 
court,  or  in  the  proceedings  of  the  clerk.  But  upon  a  motion 
similar  to  the  present,  I  apprehend  we  can  look  no  farther 
than  to  ascertain  whether  the  officer,  in  making  the  sales,  has 
pursued  the  law.  I  infer  this  from  the  nature  of  the  applica- 
tion, and  from  the  words  of  the  statute.  These  words  are  as 
follows:  '  Provided  that  if  the  court  to  which  any  execution 
shall  be  returned  by  the  officer,  for  the  satisfaction  of  which 
any  lands  and  tenements  may  have  been  sold,  shall,  after 
having  carefully  examined  the  proceedings  of  said  officer,  be 
satisfied  that  the  sale  has  been  made,  in  all  respects,  in  con* 
farmity  to  the  provisions  of  this  act,  they  shall  direct  their 
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clerk  to  make  an  entry  in  the  journal  that  the  oourt  are  satiH* 
fied  of  the  legality  of  such  sale,  and  an  order  that  the  said 
officer  make  to  the  purchaser  a  deed  for  such  land  and  tene- 
ments.' " 

The  decision  of  that  case,  it  will  be  seen  by  the  language  of 
the  learned  justice  and  the  statutory  provision  cited  by  him^ 
is  quite  in  point  to  sustain  the  views  above  expressed  by  us. 

If  this  view  be  correct,  as  we  cannot  doubt  it  is,  all  questions 
of  the  regularity  of  the  execution,  and  other  alleged  defects  and 
irregularities  not  appearing  to  the  court  by  the  return  of  the 
officer,  are  excluded  from  our  consideration  under  this  petiticm 
in  error,  which  seeks  only  to  reverse  the  order  of  confirmation^ 
and  we  have  only  to  inquire  whether  the  proceedings  under 
the  execution  as  returned  by  the  sheriff  were  in  conformitj 
with  law. 

Section  407  of  the  code  provides  that  if  no  goods  or  chattels 
of  the  debtor  can  be  found,  the  officer  shall  indorse  on  the  writ 
of  execution  ^'  no  goods,"  and  forthwith  levy  the  writ  of  exeou* 
tion  on  the  lands  and  tenements  of  the  debtor.  No  such  in- 
dorsement is  found  upon  the  writ  in  question,  nor  any  evidence 
in  the  return  that  the  debtor  had  not  sufficient  goods  and  chat- 
tels to  satisfy  the  execution.  The  object  of  the  provision  for 
such  indorsement  is,  that  the  personal  property  of  the  debtor 
may  be  first  applied  in  payment  of  the  debt,  and  if  there  is 
none,  to  place  proof  of  that  fact  upon  the  record  to  satisfy  the 
court  of  the  regularity  of  the  sale  in  that  respect  upon  motion 
for  confirmation. 

Such  proof  being  wholly  lacking  in  this  case,  the  sale,  for 
that  reason,  ought  not  to  have  been  confirmed.  The  act  enti- 
tled "An  act  relating  to  sales  of  real  property,"  passed  Febru- 
ary 27,  1860,  and  which  went  into  effect  on  the  same  day, 
provides  that  the  officers  whose  duty  it  shall  be  to  make  any 
sale  of  real  property  under  any  statutory  provision  of  this  ter- 
ritory shall  give  at  least  five  days'  notice  of  such  sale  to  the 
person  to  whom  the  land  belongs:  Comp.  Laws,  772. 

That  law  was  in  force  and  applicable  to  the  sale  in  question, 
but  the  sheriff's  return  does  not  show  compliance  with  it,  and 
Is  in  that  respect  insufficient. 

The  district  court  of  the  state  was  right  in  declining  to  en- 
tertain the  motion  to  set  aside  the  order  of  confirmation  made 
by  the  district  court  of  the  territory.  There  was  no  irregularity 
in  obtaining  the  order  complained  of,  but  an  error  of  the  court 
in  confirming  a  sale  not  regular  upon  the  face  of  the  papers 
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appears,  and  for  that  error,  the  order  of  confirmation  must  be 
reversed,  with  cost  against  the  defendants  in  error. 

All  the  justices  concurred. 


ExoiFTioHS  MUST  BB  Takjut  at  the  trial,  Imt  may  be  written  out  and  aaaled 
ftfterwards:  Hughes  v.  BobertmOf  15  Am.  Dec.  104.  But  if  exoeptioDS  are  not 
taken  at  the  trial,  any  error  which  may  occur  is  deemed  to  be  waived:  Xee  ▼. 
iMKridge^  11  Kan.  487,  citing  the  principal  case. 

Wbbbb  Ebbob  is  Affabsitt  on  RaooBD^  no  exception  is  neoeagary  for  the 
pnipoee  of  bringing  the  case  np  for  review:  Brwon  ▼.  Tuppeuff^  24  Kan.  81. 

Dbouioh  ov  Coubt  upon  Oohitbmation  of  ezeontion  sale  is  no  judicial 
determination  of  that  question:  Brigg$  t.  Tffe^  16  Kan.  291,  citing  the  prin- 
cipal case.  Neither  the  sale  nor  its  confirmation  passes  title  to  the  purchaser; 
the  sale  is  not  perfected  until  the  deUvery  of  the  deed:  Siovi  r.  MePhKta% 
84  Ind.  590,  also  citing  the  principal  case. 

Wuxbb  Obdxb  ov  EzsounoN  Salb  is  regular,  and  in  conformity  with  law, 
it  is  the  duty  of  the  court  to  confirm  the  sale:  ChaUiu  ▼.  TFise,  2  Kan.  197; 
and  the  court  has  no  right  to  release  the  purchaser  or  permit  a  tender  alter 
sale:  N.  E,  M,  S.  Co.  ▼.  SmUh^  25  Id.  024,  both  citing  the  principal  case. 

Ebbob  Afpabxmt  n  Fdval  JxnwMBNT  may  be  reviewed  in  the  appellate 
eoort^  though  no  exception  waa  taken  in  the  lower  court,  nor  motion  made  to 
Mi  aside  the  judgment:  Comm'ra  qf  Wabauimee  Co,  t.  Mvhlenbaeherf  18  Kan. 
130;  Lender  t.  CcUdweii,  4  Id.  347,  both  citing  the  principal  case. 

Juiwmbnt  Dbbtob  has  Bight  to  have  his  personal  property  exhausted 
first  before  his  real  estate  is  taken  to  satisfy  the  judgment  against  him: 
Oreem>  t.  Barnard,  18  Kan.  621,  citing  the  principal  case. 

FaUiUBX  ov  OmoEB  to  Giyb  Noticb  of  execution  sale  required  by  statute, 
cfleetof:  Bee8mithY.Btmiall,e6  Am.  Dec  475^  and  note  480.  Datyof  offi* 
Mr  to  first  exhaust  personalty  before  levying  on  realtyi  See  Id. 
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AsTAcmuBT  n  Valid,  akd  shouid  not  bb  Vaoated^  when  the  ground 
therefor  is  a  fraudulent  disposition  of  property  with  intent  to  defrand 
ereditora,  and  plainti£F  in  particular,  and  is  stated  in  the  affidavit  upon 
which  it  was  issued,  in  positive  terms,  and  supported  by  a  statement  of 
&ctB  positively  set  f  ortiL 

Oboohd  upon  Which  Attaghmbnt  is  Asked  may  be  stated  in  the  affi- 
davit therefor,  in  the  language  of  the  statute,  without  specifying  more 
particularly  the  facts  intended  to  be  alleged.  Any  additional  facts  stated 
than  those  required  are  surplusage. 

Statutb  oiraHT  to  bb  Givxir  Such  Covn&vcnov  as  will  not  suffer  it  to  be 
defeated,  if  it  will  reasonably  admit  of  such  construction. 

If  AniDATiT  fob  Attaohicbnt  is  Suffioxnt  under  the  statute,  the  act  of 
granting  the  attachment  becomes  ministerial,  and  is  properly  performed 
by  the  clerk  of  the  court 
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The  opinion  states  the  facts. 

0.  B.  Holmarij  for  the  plaintiff  in  error. 

BoMett  and  Oambellj  for  the  defendants  in  error 

By  Conrt,  Kxngman,  J.  This  was  an  action  brought  by  the 
plaintiff  in  error  against  the  defendants  in  error,  in  the  district 
court  of  Douglas  County,  to  recover  of  the  defendants  in  error 
the  sum  of  $8,816,  and  interest  thereon,  due  on  a  promissory 
note  given  by  defendants  to  the  plaintiff. 

The  petition  is  in  the  usual  form,  and  at  the  time  of  the 
commencement  of  the  action  the  plaintiff  obtained  an  order  of 
attachment  from  the  clerk  of  said  court  against  the  property 
of  the  defendants. 

The  ground  of  the  attachment  was  a  fraudulent  disposition 
of  the  property  of  the  defendants,  with  intent  to  defraud  their 
creditors  and  the  plaintiff  in  particular,  and  is  stated  in  the 
affidavit  in  positive  terms,  and  also  supported  by  a  statement 
of  facts  positively  set  forth. 

At  the  first  term  of  the  court,  the  defendants  moved  to  va- 
cate the  order  of  attachment,  which  motion  was  sustainedi 
and  an  order  made  discharging  the  attachment,  to  which  the 
plaintiff  excepted,  and  brings  a  petition  in  error  to  this  court 
to  reverse  said  order. 

Defendants  claim  that  the  order  of  the  court  below,  dis- 
charging the  attachment,  was  correct,  because:  1.  The  affi- 
davit is  insufficient;  and  2.  Because  the  clerk  had  no  power 
to  issue  such  an  order.  If  either  of  these  positions  are  well 
taken,  then  the  action  of  the  court  was  correct,  and  will  not 
be  disturbed.  The  affidavit  states  that  the  affiant  is  the  law- 
ful authorized  agent  of  the  plaintiff;  that  the  defendants  are 
indebted  to  the  plaintiff  on  a  promissory  note  for  the  sum  of 
$3,816.47,  and  interest  thereon  at  the  rate  of  two  and  one  half 
per  cent  per  month,  from  the  eleventh  day  of  May,  1859,  the 
date  of  said  note,  the  same  having  been  given  by  the  defend- 
ants to  the  plaintiff  as  the  payee  thereof;  that  said  note  is 
due  and  wholly  unpaid,  and  is  just;  that  the  plaintiff  ought 
to  recover  of  the  said  defendants  the  aforesaid  sum  of  money, 
with  interest  thereon  as  stated;  that  the  said  defendants  have 
disposed  of  their  property  or  a  part  thereof,  with  intent  to  de- 
fraud their  creditors,  and  the  plaintiff  in  particular. 

The  affidavit  then  proceeds  at  length  to  state  the  facts  upon 
which  the  affiant  relies  to  show  a  fraudulent  disposition  of 
defendants'  property. 
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We  have  carefully  examined  this  statement  of  facts,  and 
think,  if  true,  they  would  convince  any  sane  mind  that  the 
eighth  ground  of  attachment  set  forth  in  section  199  of  the 
code  is  sufficiently  made  out. 

We  do  not  propose,  however,  to  comment  upon  the  detailed 
statement  as  we  are  clear,  hoth  upon  reason  and  authority,  that 
the  ground  of  an  attachment  may  he  stated  in  the  affidavit  in 
the  language  of  the  statute,  without  specifying  more  particu- 
larly the  facts  intended  to  he  alleged.  This  the  plaintiff  did, 
and  the  facts  and  circumstances  which  he  stated,  upon  which 
the  alleged  grounds  of  attachment  are  founded,  need  not  have 
been  stated,  and  can  only  be  considered  and  held  as  sur- 
plusage. 

This  principle  is  now  so  well  settled  by  authority  as  to  ren- 
der it  unnecessary  to  discuss  it:  See  CosUm  v.  Paige^  9  Ohio 
Bt  897;  Harriwn  v.  King^  Id.  388;  Lyons  v.  Fieldj  17  B.  Mon. 
642;  Zone  v.  BobinBan^  18  Id.  632;  Rich  v.  Lamberty  18  How. 
848. 

There  was  at  first  some  difference  of  practice  under  the  code 
as  to  what  construction  should  be  placed  upon  the  section,  but 
the  more  reasonable  course  of  requiring  the  parly  seeking  the 
benefit  of  an  attachment  only  to  state  the  ground  in  the  stat- 
utes seems  now  to  be  adopted  as  the  general  rule  of  proceed- 
ing, and  of  the  propriety  of  this  rule  we  have  no  doubt. 

It  will  be  readily  seen  that  this  ruling,  as  to  the  sufficiency 
of  the  affidavit,  disfposes  of  the  other  alleged  error.  If  the 
granting  of  an  order  of  attachment  is  a  ministerial  act,  then 
the  duty  may  well  be  confided  to  the  clerk  where  the  law  had 
placed  that  duty,  and  granting  it  on  an  affidavit  in  which  the 
grounds  are  positively  stated,  is  a  ministerial  and  not  a  judi- 
cial act,  and  not  in  conflict  with  the  twenty-seventh  section  of 
the  organic  act. 

It  will  readily  be  granted  that  the  making  of  an  order  of 
attachment  on  an  affidavit  in  which  the  grounds  are  stated 
and  followed  by  a  statement  of  facts  and  circumstances  show- 
ing the  truth  of  the  averment,  imposes  upon  the  officer  grant- 
ing it  a  judicial  duty,  if  it  is  necessary  for  him  to  examine 
and  weigh  the  detailed  statements,  and  the  act  of  a  clerk  in 
such  a  case  under  the  organic  act  would  be  void  as  the  exer- 
cise of  judicial  functions  is  confided  by  that  act  to  another 
class  of  officers. 

By  giving  to  section  199  of  the  code  the  construction  we 
have  placed  upon  it,  makes  section  200  valid  and  operativcr 
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giving  it  the  reverse  construction,  and  section  200  becomes 
inoperative,  and  a  well-devised  remedy  given  by  the  legisla- 
ture is  totally  destroyed.  Such  a  construction  ought  to  be 
given  to  a  law,  if  it  will  reasonably  admit  of  it,  as  will  not 
suffer  it  to  be  defeated:  People  v.  Utica  Ins.  Co.j  16  Johns.  858 
[8  Am.  Dec.  243];  Ex  parte  McCoUumy  1  Cow.  650. 

By  following  well-estabh'shed  authorities  in  bidding  the 
affidavit  sufficient  when  it  avers  facts  in  the  language  of  the 
law,  the  act  of  granting  attachments  becomes  ministerial  and 
properly  performed  by  the  clerk,  and  the  remedy  given  by 
law,  as  weU  as  the  organic  act  upheld. 

We  therefore  think  that  the  court  erred  in  vacating  the  at- 
tachment. The  plaintiff  in  error  alleges  several  other  errors 
in  the  ruling  of  the  court,  but  they  are  all  of  a  character  that 
cannot  be  acted  on  by  this  court  until,  the  case  is  finaUy  dis- 
posed ofy  and  as  it  is  still  pending  and  undetermined,  those 
errors  will  not  be  considered. 

The  case  is  remanded  to  the  district  court  of  Douglas 
County,  with  directions  to  reinstate  the  attachment  and  tat 
further 


Bausy,  J.,  oonourred. 

This  case  having  .been  argued  and  submitted  at  a  term  be> 
fore  Cobb,  G.  J.,  took  his  seat  on  the  bench,  be  took  no  part 
in  the  dedsion* 


AimiAviT  loa  ATTAOBiaHT,  Wbat  Faoib  Mum  Skatbs  See  JIBbr  ▼• 
BrMerh^,  47  Am.  Deo.  24%  and  note  248;  Mc^im  t.  ISmk,  68  Id.  77l| 
Eruin  r.  Cfommerekd  tmd  B.  S.  Batik,  48  Id.  447.  Whw  faote  eUted  la  •• 
affidavit  for  an  attaohment  remain  nnoontradioted,  the  attaohmsnt  is  au- 
tainedy  and  an  order  diaaolTmg  it  will  be  rerened:  KeUh  r.  SieUer,  SS  Kaa. 
lOly  citing  the  principal  case. 

Wan  ov  ArrAomarar,  to  bs  Vaud,  most  Bhowafwima/MlicQBDQliaMe 
with  the  statnte:  Barber  r.  Swtm,  61  Am.  Deo.  124. 

OoASUTunoaALiTT  AXD  VALnuTT  OV  BsATVTm  should  be  aplieldv  tfpoMJtih 
SaiUo  T.  Suae,  eB  Am.  D99.  487»  and  noU  619|  Wkder  r.  Jomt,  64  U.  87t 
and  note  883L 
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SOOTT  V.   GOMMONWBALTH. 

[4  xnoALra,  297.] 

Domaa  ov  Mmul  ImuHiinr  nr  GRzifiii.4L  Casm  u  so  Pboouaxlt  Lubui 
TO  Abdib  that  the  utmost  care  and  oironmspaction  are  required  on  the 
part  of  the  eomrt  in  preeenting  to  the  j«ry  the  legal  prinoiplea  relating 
toit. 

To  BszABUSH  Dunm  ov  Moral  iNaAKirr,  it  ia  neceaaary  to  ahow  bj 
olear  proof  either  ita  oontemporaneoaa  exiatenoe  evinoed  by  preaent  eir* 
cnmatanoei^  or  the  existence  of  an  habitual  tendency  devdoped  in  pra- 
▼iona  caaea  becoming  in  itaelf  a  second  natore. 

liOKAL  IirSAKITT  KXSD  NOT  HAVE  MaNIFESTKD  ItSKLV  "DT  FoSMSB  AOIB" 

of  aimflar  character  or  like  nature  to  the  offenae  charged,  in  order  to  be 
made  available  aa  a  legal  excuse  for  orime;  and  an  inatmetion  to  thia 
afieot  la  errooeooaL 

MoBAL  iNSAinsT  TO  BB  Atazlablb  AS  EzcusB  roR  Crimb  must  be  shown 

to  exist  in  anch  Tiblenoe  aa  to  render  it  impossible  for  the  party  to  do 

otherwise  than  yield  to  ita  promptinga;  and  whether  this  impossibility 

!  of  reaiataaoe  ariaea  from  a  aabjngation  of  the  intellect  by  the  morbid 

Impnlae  or  jftopauaty,  or  from  an  overwhelming  and  destruction  of  the 
faenltiea  of  the  mind  to  the  extent  of  rendering  the  party  incapable  of 
governing  hia  actiooa,  is  a  point  of  not  much  practical  importance;  but 
the  former  mode  of  expression  more  aptly  conveys  the  oorrect  idea»  and 
ia  leaa  calculated  to  confuse  or  mislead  the  jury. 

Iff  n  HOT  Ebbor  TO  Allow  Witnbss  to  bb  Recallbd  and  examined  with 
a  view  of  laying  a  foundation  for  impeaching  hia  teatimony  in  chief  by 
proof  of  contradictory  atatementa. 

Indictment  for  murder.    The  opinion  states  the  ease. 
Harlan  and  Harlan^  and  Hardm  and  Kyle^  for  the  appellant 
A.  J.  JamUy  attamey^eneralj  fior  the  commonwealth. 


462  Scott  v.  Commonwealth.  [Kentucky^ 

By  Court,  Duvall,  C.  J.  This  is  an  appeal  from  a  judg- 
ment of  conviction  rendered  by  the  fiercer  circuit  court,  at  it» 
April  term,  1863,  against  Edward  D.  Scott,  who  was  indicted 
for  the  murder  of  his  step-son,  James  Tilford. 

The  defense  set  up  on  behalf  of  the  prisoner  was  that  he  wa9 
insane  at  the  time  of  the  commission  of  the  homicide. 

The  grounds  mainly  relied  on  for  reversal  are,  first,  that  the 
court  erred  in  instructing  the  jury;  and  secondly,  in  admitting 
important  evidence. 

1.  The  evidence  relating  to  the  question  of  insanity,  as  set 
out  in  the  bill  of  exceptions,  is  quite  voluminous,  and  need 
not  be  stated  or  referred  to  here,  farther  than  to  say  that  it 
conduced  to  sustain  the  ground  of  defense  relied  on,  suffi- 
dentiy  so,  at  least,  to  authorize  the  court  to  instruct  the  jury 
with  regard  to  it. 

At  the  close  of  the  evidence,  the  court, — having  instructed 
the  jury,  in  substance,  that  although  they  might  believe  thai 
the  accused  was  unsound  in  mind,  yet  such  unsoundness  did 
not  justify  an  acquittal  on  the  ground  of  insanity,  unless  they 
believed  that  the  accused,  at  the  time  of  the  commission  of  the 
act,  did  not  know  right  from  wrong  in  reference  to  the  killing 
of  the  deceased,  or  if  he  did  not  know  that  such  killing  waa 
wrong,  that  his  mind  was  so  disordered  that  he  had  not  the 
mental  power  to  control  his  actions, — gave  the  following  in- 
struction, marked  No.  4: — 

'^  The  court  further  instructs  the  jury  that,  although  they 
believe  that  the  accused  was  laboring  under  what  is  termed 
moral  insanity,  yet  moral  insanity  is  no  excuse  in  law  for  the 
commission  of  crime,  unless  the  moral  insanity  overwhelmed 
and  destroyed  the  faculties  of  the  mind  to  such  an  extent  aa 
to  render  the  accused  incapable  of  governing  his  actions  at 
the  time  of  the  commission  of  the  act;  and  the  jury  ought  not 
to  acquit  upon  such  moral  insanity,  unless  it  had  manifested 
itself  in  former  acts  of  similar  character,  or  like  nature,  of  the 
offense  charged." 

To  this  instruction  two  objections  are  urged  by  counsel  for 
the  appellant,  the  first  and  most  obvious  of  which  is,  that  it 
requires  the  jury  to  find,  as  an  indispensable  condition  of  ac 
quittal  on  the  ground  of  moral  insanity,  that  the  insanity  had 
manifested  itself  in  former  acts  of  homicide. 

Such  is  undoubtedly  the  effect  and  meaning  of  the  instruc- 
tion, according  to  the  fair  and  natural  construction  of  the 
language  used.    And  it  hardly  needs  an  argument  to  prove 
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that  in  this  respect,  if  in  no  other,  the  instruction  was  mis- 
leading and  erroneous,  and  prejudicial  to  the  appellant.  It  is 
true  that  one  witness,  a  physician,  in  a  very  brief  statement 
of  his  professional  opinion  touching  the  characteristics  of  this 
disease,  stated  that  "  moral  insanity  never  springs  first  fully 
developed,  but  is  of  gradual  growth."  This  view  is  sustained 
as  well  by  adjudged  cases  of  the  highest  authority  as  by  the 
most  approved  elementary  writers  on  this  subject.  In  a. case 
decided  by  the  supreme  court  of  Pennsylvania,  it  was  said  by 
Chief  Justice  GKbson  that  ^'  the  doctrine  which  acknowledges 
this  mania  is  dangerous  in  its  relations,  and  can  be  recognized 
only  in  the  clearest  cases.  It  ought  to  be  shown  to  have 
been  habitual,  or  at  least  to  have  evinced  itself  in  more  than 

a  single  instance If  juries  were  to  allow  it,  as  a  general 

motive,  operating  in  cases  of  this  character,  its  recognition 
would  destroy  social  order  as  well  as  personal  safety.  To 
establish  it  as  a  justification  in  any  particular  case,  it  is 
necessary  either  to  show,  by  clear  proof,  its  contemporaneous 
existence,  evinced  by  present  circumstances,  or  the  existence 
of  an  habitual  tendency,  developed  in  previous  cases,  becom- 
ing in  itself  a  second  nature":  Wharton  and  Stills  on  Med. 
Jur.,  sec.  64. 

Although,  therefore,  this  ground  of  defense  is  so  peculiarly 
liable  to  abuse,  to  guard  against  which  the  utmost  care  and 
circumspection  are  required,  on  the  part  of  the  court,  in  pre- 
senting to  the  jury  the  legal  principles  relating  to  it,  yet  no 
authority  has  been  found  for  the  principle  embodied  in  the 
instruction  under  consideration,  which  requires  that  moral 
insanity,  before  it  can  be  made  available  as  a  legal  excuse  for 
crime,  must  have  manifested  itself  ^'in  former  acts  of  similar 
character  or  like  nature  of  the  ofTense  charged."  And  in  our 
opinion  the  instruction  was  to  this  extent  erroneous. 

The  other  objection  to  the  instruction  is,  that  it  requires  the 
jury  to  believe,  from  the  evidence,  that  the  moral  insanity 
'^overwhelmed  and  destroyed  the  £eu)ulties  of  the  mind  to  such 
an  extent  as  to  render  the  accused  incapable  of  governing  his 
actions  at  the  time." 

We  are  not  prepared  to  say  that  this,  if  properly  understood, 
was  too  strong  a  statement  of  the  principle,  or  that  it  was  prac- 
tically injurious  to  the  appellant.  For  in  another  case  cited 
by  Wharton  and  Stills,  it  is  said  by  Judge  Lewis  that  ^^  moral 
insanity  arises  from  the  existence  of  some  of  the  natural  pro> 
penalties  in  such  violence  that  it  is  impossible  not  to  yield  to 
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them.  It  bears  a  Btriking  resemblance  to  vice,  which  is  said 
to  consist  in  an  undue  excitement  of  the  passions  and  will, 
and  in  their  irregular  or  crooked  actions  leading  to  crime.  It 
is,  therefore,  to  be  received  with  the  utmost  scrutiny.  It  is 
not  generally  admitted  in  legal  tribunals  as  a  species  of  in- 
sanity which  relieves  from  responsibility  from  crime,  and  it 
ought  never  to  be  admitted  as  a  defense  until  it  is  shown  that 
these  propensitieB  ezisi  in  such  violence  as  to  subjugate  the 
intellect,  control  the  will,  and  render  it  impossible  for  the 
party  to  do  otherwise  than  yield.  Where  its  existence  is  fully 
established,  this  species  of  insanity  relieves  from  accounta- 
bility to  human  laws.  But  this  state  of  mind  is  not  to  be  pre- 
sumed without  evidence,  nor  does  it  usually  occur  without 
some  premonitory  symptoms  indicating  its  approach":  Med. 
Jur.,  sec.  65.  And  it  is  elsewhere  laid  down  in  the  same 
treatise,  that ''  it  is  not  to  be  supposed  that  a  single  impulse  is 
diseased  while  all  the  other  functions  of  the  mind  retain  their 
healthy  action.  While  the  entire  intellect  enjoys  sound  health, 
there  is  nothing  in  which  a  morbid  desire  of  theft,  murder, 
etc.,  could  originate,  and  such  a  phenomenon  is  a  psychologi- 
cal impossibility,  and  the  assumption  of  such  requires  a 
psychological  contradiction.  A  mania  sins  ckUrio,  a  mania 
without  a  morbid  participation  or  disturbance  of  the  percep- 
tive faculties,  is,  therefore,  out  of  the  question,  as  a  desire  to  in- 
jure or  destroy  is  impossible  without  an  act  of  the  mind  by 
which  this  purpose  is  entertained,  and  as  reason  and  under- 
standing are  alike  disordered,  whether  they  insinuate  a  wrong 
motive  for  the  morbidly  conceived  purpose  of  the  act,  or 
whether  they  entirely  omit  the  suggestion  of  any  reason  what- 
ever": Id.,  sec.  177. 

Without  going  further  into  the  discussion  of  this  abstruse 
and  perplexing  subject,  it  is  apparent  from  what  has  been  said 
that  before  this  species  of  insanity  can  be  admitted  to  excuse 
the  commission  of  crime,  it  must  be  shown  to  exist  in  such 
violence  as  to  render  it  impossible  for  the  party  to  do  other- 
wise than  yield  to  its  promptings.  This  is  the  fundamental 
fact  to  be  established  to  the  satisfaction  of  the  jury.  And 
whether  this  impossibility  of  resistance  arises  from  a  subjuga- 
tion of  the  intellect  by  the  morbid  impulse  or  propensity,  or 
from  an  overwhelming  and  destruction  of  the  faculties  of  the 
mind  to  the  extent  of  rendering  the  party  incapable  of  gov- 
erning his  actions,  is  a  point,  it  would  seem,  of  not  much  prac- 
lioal  importance.    We  think,  however,  that  the  form  of  ex- 
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pression  used  by  Judge  Lewis,  in  the  paesage  before  quoted, 
more  aptly  conveyB  the  correct  idea^  and  is  therefore  less  cal- 
culated to  confase  or  mislead  the  jury  than  that  adopted  by 
the  court  below  in  the  instruction  we  have  been  considering. 
Except  in  the  partlonlars  mentioned,  the  court  committed  no 
error  in  giving  or  in  refusing  instructiona. 

2.  Nor  do  we  think  the  court  erred  in  allowing  a  witness  who 
had  been  introduced  by  the  defendant,  to  be  recalled  and  ex- 
amined with  a  yiew  of  laying  a  foundation  for  contradicting 
her  testimony  in  chief,  by  showing  that  she  had  made  state- 
ments diflferent  therefirom.  It  is  unnecessaiy  to  notice  this 
point  further,  as  no  such  question  will  probably  arise  upon  a 
subsequent  triaL 

For  the  error  menticHied,  the  judgment  is  reversed,  and  the 
cause  remanded  fi>r  a  new  trial,  and  fiirthar  proceedings  not 
inconsistent  with  this  opinion. 


RMULUHO  WiDQMI  lOB  PujtfOSB  OF  LaTIHO    FoUHDinOH  TO  IXTMAtm 

idm  hj  proof  of  ooptfsdietory  sifctoinentB:  See  note  to  Allen  t.  StaU,  73  Am. 
I>oo.7e6L 

CiP,AaixT  ow  AooussD  TO  DmmrouisH  BsrwiBf  Riobt  ihd  Wbono,  m 
to  tha  partiionlar  act  wit||  which  he  is  oharged  is  the  test  by  which,  in  oeaao 
of  portial  innnity,  the  jmy  are  to  aioertain  whetiier  or  not  he  is  so  fav  innoe 
estoheixiespoDsifale:  Oarterr.  i9ta<e^ 62  Am.  Dec  639;  wde tiho  JicAWder v. 
Siaie,  WL Id.  180;  FrtemanY.  People,  4tl Id.  216;  CimmumweaUhY,  Boffere,  41 
Id.  468.  A  party  committing  a  homicide  nnder  nnoontrollable  impulse,  over- 
bearing reason  sad  memory  for  the  time  being,  and  resolting  from  a  diseased 
atato  of  mind,  aooompaaied  by  delusion,  the  known  tendency  of  which  state 
ef  mind  is  to  break  oat  in  acts  of  violence^  is  not  criminally  liable  therefor: 
CommomDeakh  t.  Bogen,  Id.  468.  And  see  the  sabject  of  tests  of  mental 
fMpcosibilityin  criminal  oases  trsated  at  length  in  the  aots  to  i9tateT.  MarUr, 

ieid.4oa-4ia 
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TiTffr*  TiOM  TO  LiVM  Devised  bt  Tb8taiob»  to  Whom  Pixbiit  tbereioe 
IflRJBi  iviSB  BIB  Death,  rests  in  his  heirs  hj  Tirtae  of  the  statate,  bat 
they  hold  the  title  in  trost  for  the  derisses. 

6UIT  BT  DEVIBBBi  TO  BlOOTEB  LaBM^  fOB  WkIOB  PatBBT  IbSUBD  to  tssta- 

tor  altsr  his  death,  most  be  in  eqoi^,  and  the  heirs  of  the  decedent  are 


OAinB  ov  Aionov  Ibhtitutbd  at  Law  n  Obb  of  EzoLtnuTBLT  Bqux- 
TABLE  JuBiSDionDB,  it  is  the  duty  of  the  p]aintii(  onder  the  Eentocky 
oods^  to  amend  his  pleadings,  and  more  the  court  to  transfer  the  actioa 
to  the  proper  docket. 
▲■.  Dm.  Vol.  LXXxm-so 
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DEWMKDMifT  Him  EzoBPT  TO  DECISION  OF  CouRT  at  the  time,  in  cntler  to 
ftTul  himself  of  an  error  in  overmling  hii  motion  to  require  thfi  plaintiff 
to  Terify  his  petition  upon  oath. 

Action  by  Stewart  and  others  to  recover  certain  lands  from 
CSobb.  Judgment  for  the  plamti£B9,  and  defendant  appeals. 
The  opinion  states  the  case. 

Harlan  and  Harlan^  for  the  appellant. 
lAfodmy  and  HutUm^  for  the  appellees. 

By  Court,  Peters,  J.  This  is  an  action,  by  ordinary  pio- 
oeedings,  to  recover  the  possession  of  a  tract  of  land,  the  legiX 
title  to  which  the  appellees,  the  Stewarts,  allq^  they  hold  by 
devise  from  William  Robertson. 

The  will  of  said  Robertson  was  probated  in  the  ooonty  of 
Augusta,  Virginia,  in  January,  1832,  and  the  land  in  contro» 
versy  was  granted  to  him,  upon  a  commissioner's  oertifioate 
dated  in  1798,  by  patent  bearing  date  the  24th  of  January, 
1857,  more  than  thirty  years  after  his  death. 

By  an  act  of  the  legislature,  it  is  declared  that  when  a  patent 
has  issued  or  shall  issue,  or  a  deed  shall  be  made,  to  a  person 
who  is  dead  at  the  issuing  of  the  patent  or  the  making  of  the 
deed,  the  heirs  of  such  patentee  shall  taie,  hold,  and  enjoy 
the  title  to  the  estate  so  patented  or  conveyed,  as  if  such  patent 
had  issued,  or  deed  had  been  made,  to  such  heirs  by  name:  2 
R.  S.  1. 

Although  the  appellees,  the  Stewarts,  by  the  will  of  William 
Robertson,  were  invested  with  such  interest  in  or  title  to  the 
lands  as  he  had  at  his  death,  still,  as  he  never  had  the  legal 
title,  but  upon  the  issuing  of  the  patent,  it  vested  in  his  heirs 
by  virtue  of  the  statute,  mpra;  and  as  it  is  not  alleged  that 
said  Stewarts  are  the  heirs  of  the  patentee,  the  case,  as  pre- 
sented, is  not  such  as  the  common-law  judge  has  jurisdlo- 
tionof. 

Under  the  will  of  the  testator,  we  are  of  opinion  that  bis 
heirs  hold  the  title,  which  they  acquired  by  the  patent,  ia 
trust  for  the  benefit  of  his  devisees.  The  heirs,  however,  were 
necessary  parties. 

The  case  as  presented,  being  one  of  exclusively  equitable 
Jurisdiction,  it  was  the  duty  of  appellees  to  have  amended 
their  pleadings,  and  moved  the  court  to  transfer  the  action  tc 
the  proper  docket:  Civil  Code,  sec.  7. 

It  may  be  proper  to  remark  that,  in  order  to  avail  himself 
of  the  error  of  the  court  in  overruling  his  motioii  to  require 
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appellees  to  verify  their  petition  upon  oath,  appellant  should, 
at  the  time,  have  excepted  to  the  opinion,  which  was  not  done. 

Other  errors  complained  of,  we  do  not  deem  it  necessary 
now  to  notice,  as  the  pleadings  and  proof  may  be  materially 
changed  upon  a  subsequent  trial. 

But  for  the  reasons  herein  stated,  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  furtJier  proceedings  not  incon- 
sistent with  this  opinion. 

Lahb  Patshtb  Issued  to  DECiDxirr  ob  to  Hxn»  of  Dkxdkbt.— At 
eoaunoii  law,  a  grant  to  a  dead  person  oonTeya  nothing;  for  to  ereiy  grant 
it  ia  flieentin1  that  there  ehonld  be  a  grantee  aa  well  as  a  grantor,  and  the 
grantee^  when  the  grant  ia  made,  nnut  be  in  eiee^  and  oapable  ol  receiving 
It^  otherwiae  the  grant  ia  nngatory  and  void:  Bkmktfipidekr  v.  Andermm's 
Bebrt,  16  Qratt.  61,  citing  Com.  Dig.,  tit.  Grant,  A,  B.  And  in  the  ab- 
■enoe  of  cnrative  statatee,  a  patent  to  pnblio  lands  issned  by  a  state,  or  by 
the  United  States,  to  a  deceased  person  is  inoperatnre  and  void,  and  the  title 
remains  bk  the  grantort  Tarver  ▼.  Smith,  88  Ala.  136;  Lewii  r,  McOte,  1 
A.  K.  Marsh.  199;  Sheener.  FUhbaei,  Id. 366;  Adams  y,  Logan, 6 T.  B.  Mon. 
176;  Ihimea  t.  Mari$,  3  Met.  (Ky.)  37;  Jadsaon  y.  SteeU,  19  Johns.  198;  Pries 
▼.  JchnaUm,  1  OhioSt.  897;  Woodr.  Ferguson,  7  Id.  288;  Doughertgr,  Mmiston, 
CkM^e,  134;  Blanhtnjpidekr  v.  AndersofCs  Heirs,  16  Qratt.  69;  Oalhway  t. 
Fksley,  12  Pet  264;  Davenport  y.  Lamb,  13  WalL  427;  and  see  CfaU  y.  Gal- 
loway, 4  Pet  332;  JicDonaid  y.  SmaUey,  6  Id.  261.  Tet  it  frequently  hap- 
pens that  a  person,  after  perfecting  his  entry  npon  public  land,  dies,  and 
the  question  arises  as  to  whom  patent  shall  issue,  and  it  may  frequently  hap- 
pen that  the  patent  issues  in  the  name  of  the  decedent 

United  States  Statute  qfMay  SO,  18S6,  — These  emergencies  haye  been  pro- 
Tided  for  by  acta  of  Congress,  in  the  case  of  the  public  lands  of  the  United 
States;  and  in  the  ease  of  state  lands,  the  legislatures  of  many  states  haye 
enacted  proYisiona  in  this  regard.  Phwiaion  has  been  made  by  acts  of  Con- 
gress for  the  issoanoe  of  patents  to  the  heirs  or  representatiyes  of  deceased 
claimants:  U.  S.  B.  8.,  sees.  2269,  2291,  2292,  2443.  And  by  means  of  one 
of  these  proYisioos,  an  executor,  administrator,  or  guardian  may  sell  the 
lands  of  a  deceased  homestead  claimant^  and  the  patent  may  issue  to  the  pur- 
chaser: Id*,  sea  2292.  In  yiew  of  the  difficulty  arising  ^hen  a  patent  has 
issued  in  the  name  of  a  deoeaaed  person.  Congress,  on  the  20th  of  May,  1836^ 
passed  the  following  statute:  "Where  patents  for  public  lands  haye  been  or 
may  be  issoed,  in  pursuance  of  any  law  of  the  United  States,  to  a  person  who 
had  died,  or  who  hereafter  dies^  before  the  date  of  such  patent,  the  title  to 
the  land  designated  therein  ahaU  inure  to  and  become  yested  in  the  heirs, 
deyisees,  or  assigneea  of  such  deceased  patentee^  as  if  the  patent  had  issued 
to  the  deceased  person  during  life ":  Id.  2448.  Acoordingly,  a  patent  that 
would  otherwise  be  Yoid  because  haying  issned  to  a  deceased  person  is  vali- 
dated and  yitaliaed  by  means  of  this  curatiye  enactment,  and  the  title  to  the 
lands  yeats  in  the  heirs,  deyisees,  or  assignees,  of  the  decedent  in  the  same  man- 
ner and  to  the  same  extent  that  it  would  haye  done  had  the  patent  issued  to 
him  during  life:  Tarver  y.  Smith,  38  Ala.  136;  Schedda  y.  Satoyer,  4  McLean, 
181;  Daeenportr,  Lamb,  13  WalL  427.  And  similar  state  statutes  operate 
in  a  like  curatiye  manner  upon  patents  issued  by  the  state  to  decedents: 
lemis  y.  McOee,  1  A.  IL  Marsh.  199;  Sheene  y.  Fishbaek,  Id.  366;  Adams  y. 
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Logan,  6  T.  R  Mon.  175;  jRuskU  v.  Maris,  3  Met  (Ky.)  37;  Dougherty  ▼. 
Bdmiston,  Cocke,  134.  The  curative  act  of  1836  validates  patents  issued  to 
decedents  before  the  passage  of  the  act:  See  Oailoway  ▼.  FmUy,  12  Pet.  296; 
MeArihur  v.  Dun,  7  How.  262;  and  see  RusaeU  ▼.  Marks,  3  Met.  (Ky.)  37, 
construing  a  similar  state  statute;  but  it  will  not  be  so  construed  as  to  inter* 
fere  with  title  lawfully  acquired  before  its  passage:  Stubblefield  v.  ^o^i^a^  8 
Ohio  St  216;  see  also  Leuns  y.  McOee,  1  A.  K.  Marsh.  199;  Bowman  t. 
BarM,  3  Id.  101;  Moss  v.  Currie,  1  Dana,  266;  for  until  that  time  the  pat- 
ent was  void,  and  the  title  was  in  the  goyemment  And  where  a  peraoo 
has  conveyed  the  land  with  covenants  of  general  warranty,  and  a  patent 
Issues  to  1dm  after  his  death,  the  title  thereunder  inures  to  the  benefit  of  hia 
grantees,  and  does  not  vest  the  title  in  his  heirs:  Trimble  v.  Boothby,  14  Ohio^ 
109;  S.  C,  45  Am.  Dec  526;  see  also  Blwood  v.  Flannigoai,  104  U.  8.  562} 
Doe  V.  ffttem,  23  How.  457.  With  regard  to  patents  to  decedents  issued  be- 
fore the  passage  of  this  act  of  Congress,  the  statute  of  limitatioos,  it  was  held, 
did  not  commence  to  run  against  the  decedent's  heirs  until  the  act  took  effect^ 
for  not  until  then  did  their  cause  of  action  accrue;  and  the  court  very  prop- 
erly refused  to  apply  the  doctrine  of  relation,  which  for  some  pniposes  makee 
the  validated  patent  take  effect  from  the  date  of  its  Issuance,  so  as  to  bar  tin 
heirs  of  their  action:  Wood  v.  Ftrgvtsont  7  Ohio  St  288.  llie  devisees  of  a 
deceased  patentee^  to  whom  patent  issued  after  death,  are^  by  means  of  this 
act,  enabled  to  maiTitain  ejectment  for  the  land,  but  the  executor  of  the  dece- 
dent cannot  Join  In  the  action:  Tarv^  t.  SmUh,  88  Ala.  135.  In  D<we»pori  ▼• 
Lamb,  1 3  WaU.  418,  it  waa  held  that  this  act  of  1836  applied  to  patents  iasuea 
under  the  act  of  Congress  of  September  27,  1860^  called  the  donation  act  d 
Oregon,  but  that  patents  under  that  act  issued  to  decedents  inured  to  ths 
parties  designated  In  that  9ct,  and  not  solely  to  the  parties  designated  in  tfa* 
aetof  188& 

Who  are  Heirs  wsder  CfuraOee  Adtete. — A  statute  of  Kentaoky  pnyHdaa 
that  a  patent  to  the  publlo  lands  of  that  state,  iasoed  to  a  decedent^  shall  vest 
the  tiUe  in  his  heirs  or  devisees;  and  it  is  held  that,  under  that  statute^  those 
only  who  were  heirs  of  the  deceased  patentee  at  the  time  of  his  death  shall 
take,  and  not  those  who  may  be  heirs  at  the  time  of  the  issuance  of  the  patsntt 
Lewis  V.  MeOee,  1  A.  K.  Manh.  199;  Han^ord  v.  Mimn^sJIeirs,  4  Bibls  885| 
see  also  Jodbofiv.  Wmshw,  2  Johns.  80;  Stevensr,  Woolsey,  9  Id.  325;  JaA' 
mm  V.  Sbeels,  19  Id.  198. 

Patxnt  ion  Lansb  ov  Dbokased  CLAixAirr  Lbscted  to  Hubs,  Rkfbb- 
iKNTATivEa,  OB  Othkbs.  —  If  a  grant  be  issued  to  persons  representing  In  form 
or  in  fact  the  deoeaaed  claimant,  they  take  for  the  benefit  said  in  trust  for  all 
Interested  in  the  estate.  The  persons  to  whom  the  patent  issues^  whether 
they  be  heirs,  administrators,  or  other  persons,  take  the  legal  tiUe  thereby 
conveyed,  but  they  take  it  encuuil)ered  with  a  trust  in  behalf  of  the  persona 
who  are  lawfully  entitled  to  the  benefit  thereof:  I%shback  v.  Foifii^,  19  Tex. 
516;  Wheat  Y.  Owens,  15  Id.  241;  S.  C,  65  Am.  Deo.  164;  Hart  v.  Oregg,  10 
Watts,  185;  S.  C,  36  Am.  Dec.  166;  McDonald  v.  Burton,  9  Pac  Rep.  714 
(Cal.);  Bonds  v.  Hichman,  32  CaL  203;  Moore  v.  MaxweU,  18  Ark.  469;  Doug^ 
lass  V.  McCoy,  5  Ohio,  526;  Bond's  Lessee  v.  Swearengen,  1  Id.  395;  Beytsolds 
V.  Clark,  Wright,  656;  Gray  v.  Davis,  2  Head,  360;  Davis  v.  FUer,  40  Mich. 
810;  see  Newldrk  v.  Marshall,  10  Pac.  Rep.  571;  and  the  principal  case. 

Patents  to  Heirs,  —  Thus,  though  the  patent  issue  to  the  heirs  of  a  deoadanl^ 
and  they  thereby  receive  the  legal  titie,  they  will  hold  half  of  it  in  trust  tat 
the  decedent's  widow  if  she  be  lawfully  entitled  thereto:  Fishback  v.  Tosasg^ 
19  Tex.  515;  Wlitat  v.  Owens,  15  Id.  241;  S.  C,  65  Am.  Dec  164.     And  tiM 
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taking  oat  of  a  patent  by  one  Go-heir^  expressly  in  tnut  for  himself  and  the 
Mher  heiis,  ia  evidence  of  an  intention  to  hold  for  all:  ffati  v.  Oregg,  10 
Watte,  185;  8.  C,  36  Am.  Deo.  166.  Where  a  claimant  and  owner  of  lands 
died  pending  proceedings  in  the  United  Statee  district  coort  to  proonre  a  con* 
firmation  of  the  title  to  a  Mexican  grant,  and  the  proceedings  were  sfterwardtf 
continued  by  the  widow  and  children  as  his  "  heirs  and  legal  representatives^" 
and  snbseqnently  a  patent  issued  to  the  latter  as  snoh  "  heirs  and  l^gal  repre- 
■entathres^"  the  legal  title  so  acqnized  was  held  by  them  in  tmst  for  the 
•state  of  the  deceased  claimant;  and  the  administrator  of  the  estate  ooold 
wtATitf^in  an  aotian  to  subject  snoh  land  to  administration,  and  to  the  pay- 
ment of  claims  irxespective  of  any  question  as  to  the  staleness  of  such  claims; 
and  the  records  in  the  confirmation  proceedings  and  the  patent  showed  the 
fepreaentathre  character  of  the  patentees,  and  were  notice  thereof  to  eubse* 
qoent  purchasers  and  enonmfaranoers  claiming  under  them:  McDonald  v.  Bur- 
Am,  9  Pao.  Bep.  714  (OaL).  Under  a  patent  issued  to  the  heirs  of  a  deceased 
claimant^  the  heize  take  by  descent,  and  not  by  purchase,  and  are  estopped  by 
a  conveyance  with  covenants  of  warranty  executed  by  their  ancestor,  and 
therefore  the  title  acquired  by  them  inures  to  the  grantees  of  the  decedent: 
Xhugbm  t.  JicOo^,  6  Ohio»  626;  Bamft  Le$9ee  v.  Swearmigen,  1  Id.  306;  bat 
■ee  Thomjpmm  t.  Oidkam,  9  Ohio»  170l  And  a  person  who  sells  land  for  which 
no  patent  has  issoed,  and  gives  his  bond  for  title,  will  hold  the  legal  title 
upon  the  issoance  of  the  patent,  as  trustee  of  his  vendee;  and  if  the  patent 
imam  alter  his  death,  his  heirs  will  hold  it  charged  with  the  same  trust;  and 
therefore  an  act  of  the  legislature,  authorising  the  administrator  of  the  vender 
to  execute  a  conTeyance  of  the  legal  title  to  the  purchaser  as  provided  in  the 
bond  for  title^  is  not  open  to  the  objection  of  unconstitntionality:  Moore  t. 
MaxtoeQ,  18  Ark.  469.  But  under  the  grant  by  Connecticut  to  sufferers  in 
the  Bevolntionaiy  War  where  they  are  living,  or  to  "their  legal  representatives 
iHiere  they  are  dead,"  the  heirs  of  a  person  who  was  dead  at  the  time  of  the 
grant  take  by  purchase  and  not  by  descent.  Hie  grant  is  a  donation  to  them, 
and  the  land  is  not  liable  for  the  debts  of  their  ancestor,  and  consequently 
eannot  be  conveyed  by  the  administrator  of  the  decedent:  Thompson  v.  Chtham^ 
•  Ohio^  170. 

Paimi  to  Om  <^  Two  JoitU  ^hOrymen,  — Where  two  persons  entered  land 
Jointly,  and  one  cl  them  died  and  a  patent  afterwards  iasoed  to  them,  the  snr- 
Tivor  took  the  whole  estate^  but  held  half  of  it  in  trust  for  the  heirs  of  the 
decedent.  And  in  this  caee^  the  patent  issued  in  1816,  before  the  passage  of 
the  act  of  Congress  of  1836,  providing  that  a  patent  to  a  decedent  shall  vest 
title  in  his  hs&s,  eto.:  Be^fuMa  ▼.  Clark,  Wright,  656.  But  m  Farber  v. 
Lml,  Morris,  480^  it  was  held  that  where  a  copartner  in  the  right  of  pre- 
emption to  a  lot  of  land  neglects  or  refuses  to  join  his  copartner  in  preeent- 
ing  their  daim  before  the  board  of  commissioners  for  allowance,  the  heirs  of 
the  ne^igent  and  refusing  partner,  after  his  death,  cannot  come  into  a  court 
of  equity  against  the  surviving  partner  for  a  division  of  the  lot  which  he  has 
•scored  to  himself  • 

PatenU  to  Execulore  or  Adminiitrator$,  — Provision  is  sometimes  made  for 
the  issuance  of  patents  to  administrators  or  executora,  and  in  each  cases  the 
title  usuaBy  vests  in  the  patentee  in  trust  for  those  legally  entitled:  Sherman 
T.  McCarthy,  67  CaL  607;  see  also  Bonds  v.  Hickman,  82  Id.  203;  Ckr%$ty  t. 
JMer,  68  Id.  266.  Thus,  by  astatute  of  Tennessee,  it  was  declared  to  be 
the  duty  ol  the  administrator  or  executor  of  a  deceased  occapant  claimant 
to  perfect  the  title  to  the  occupant  daim  of  his  testator  or  intestate,  in  the 
name  and  for  the  use  of  the  heirs  at  law.    This  act,  it  was  held,  was  retro- 
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■pectire,  and  applied  to  all  cases  oocoiring  before  its  passage  when  the 
administration  had  not  been  settled  up,  and  the  administrator  or  executor 
discharged  of  the  trost;  and  where  a  widow  of  such  an  occupant  claimant 
qualified  as  executrix  and  procured  a  grant  in  her  own  name,  and  afterwards 
devised  the  land  to  two  of  her  children,  it  was  held  that  under  the  statute 
she  took  the  legal  title  in  trust  for  the  heirs  of  the  decedent,  and  her  denriseei 
could  stand  in  no  better  condition,  but  could  take  only  as  heirs  of  the  de- 
ceased claimant:  Orof  y.  Dawit,  2  Head,  860.  In  De  Frtmoi  y.  Stricher^  4 
Watts,  327,  however,  it  was  held  that  the  administrator  of  a  deceased  sol- 
dier might  draw  a  tract  of  Pennsylvania  donation  land  and  receivo  a  patent 
hr  the  same,  and  the  title  would  inure  to  the  benefit  of  the  persons  legallj 
entitled:  See  also  N€wkxrk  v.  MarthoMt  10  Pac  Bep.  071. 

PaUmta  to  Other  Permm$  Affeded  with  Trust  fcr  Hebrt,  — In  genefal»  it  may 
be  said  that  when  any  one  procures  or  receives  a  patent  for  land  to  Mm— If^ 
he  will  take  the  legal  title,  but  if  he  is  afibcted  with  any  frand  or  trust  in 
relation  to  it,  he  will  bo  regarded  by  a  court  of  equity  as  a  trustee  tor  those 
who  may  have  been  injured  by  the  frand,  or  are  entitled  to  the  benefit  of  the 
trusts  and  will  be  compelled  to  convey  the  legal  title  to  those  lawfully  en* 
titled  thereto:  Leuri§  v.  Lewis,  9  Ma  182;  8.  a*  48  Am.  Dea  540;  Stark  v. 
Mather,  Walker,  181;  &  0.,  12  Am.  Dec  063;  Bruah  v.  Ware,  10  Pet.  831 
And  in  this  way  a  trust  may  arise  in  behalf  of  the  httrs  of  a  deoeased  claim- 
ant where  the  patent  has  issued  to  another  person:  Sehedda  ▼.  Ansyer,  4 
McLean,  181;  OaOowa^  v.  Finle^,  12  Pet  264;  BruA  v.  Wart,  10  Id.  88; 
IkwU  ▼.  FUer,  40  Mich.  310. 

PateniB  to  "Legal  Bepresentativee.** — A  patent  oertifioate^  or  patent  issaed» 
or  confirmation  made  to  an  original  grantee  or  his  "legal  representatives," 
embraces  representatives  of  such  grantee  by  contract  as  well  as  by  operation 
of  law;  leaving  the  question  open  in  a  court  of  justice  as  to  the  party  to 
whom  the  certificate,  patent,  or  confirmation  should  inure:  Hogan  v.  Page^ 
2  Wall.  605;  see  also  Morehouse  v.  Phelpe,  18  HL  472;  S.  C,  21  How.  294; 
Thompeon  v.  Ootham,  9  Ohio,  170;  MeDomM  v.  Bwrton,  9  PSo.  Rep.  714 

(Osl.). 
Patent  to  86kUer  amd  hia  Heirs,  for  services  in  the  Bevolutionaxy  War  issued 

after  the  deatii  of  the  soldier,  is  in  effect  a  grant  to  the  heirs,  and  qnahlaa 
ihem  to  take,  tfaoogh  they  are  aliens,  and  otherwise  incompetent  to  inherits 
Jadbon  r.Ett,6  Cow.  314,  321,  322. 

Sali  or  DiOBDBinr's  Lakd  vnbeb  Obder  or  Probatb  Coxjbt  transfen 
BO  titie  when  the  decedent^  at  the  time  of  his  death,  had  a  mere  pre-emptioa 
claim  to  the  land,  although  the  land  is  afterwards  entered  in  the  name  of  his 
heirs:  Bum*  v.  Hamilton**  Adm'r,  33  Ala.  210;  8.  0.,  70  Am.  Dec  070.  Bat 
where  patent  iBSues  to  a  ward  after  a  sale  by  his  guardian  of  the  land,  upon 
an  entry  made  by  or  for  the  patentee  before  the  proceedings  which  resulted 
in  the  sale  of  his  interest  in  the  premises,  the  patent  cannot  boused  to  defent 
the  estate  previously  acquired  by  the  grantee  in  the  guardian's  deed;  for  tlm 
issuance  of  the  patent  merely  perfected  a  titie  which  had  in  fact  aoonnd 
prior  to  the  guardian's  sale:  Foim^  v.  Lorain,  11  OL  024;  &  O.,  02  Am.  Dm. 
461. 
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PHILLIPS  V.  GlASK« 

[4  MRCALTI,  S48.] 
IhBD   WOB   VOT   OfIRATB    AS   CONSTRUOIiyB   KOTIGI,  TUUUOH    ACKROWL* 

BDQXD  and  left  in  tfaa  proper  office  for  registration,  if  the  tax  thereon  has 
not  been  paid,  where  the  atatate  providea  that  no  deed  ahaU  be  held  to 
be  legally  lodged  for  record  until  the  tax  be  paid  thereon;  and  the  gran« 
tee  has,  aa  to  creditors  and  pnrchaaers,  only  an  eqnitable  title. 

If  Mah  n  81LXNT  WHEN  Hk  ought  to  Sfxax,  eqnity  will  debar  him  from 
speaking  when  conscience  reqaires  him  to  be  silent. 

if«ngAwwiVi  Lnor  MAT  Bx  Ekvosokd  aqaikst  Pbopkbtt  WmoB  Dkbtob 
HAS  OOKTMYKD  previoQs  to  the  performance  of  the  work,  where  the  tax 
upon  the  deed  waa  not  paid,  though  it  was  acknowledged  and  left  lor 
registration;  and  the  debtor,  who  was  insolvent,  remained  in  poasespioii 
of  the  lot^  and  contracted  for  the  building  of  a  honse  open  it;  and  hia 
grantees  were  aware  of  the  erection  of  the  building,  but  femaiDed  rilanti 
and  the  meohanio  waa  unaware  of  their  daim. 

Bill  in  eqnity.    The  opinion  Btates  the  case. 
Shuel  and  WoodSj  for  the  appellant. 
BowiUree  cmd  Fogle^  for  the  appellees. 

By  Conrty  Peters,  J.  On  the  11th  of  Januaiyy  1860,  Abell 
and  Winsatt  sold  and  conveyed  to  appellee,  T.  J.  Clark,  a 
certain  lot  in  the  town  of  Lebanon,  at  the  price  of  $460,  no 
part  of  which  was  paid  down,  and  a  lien  was  retained  in  the 
deed  for  the  purchase-money. 

The  deed  was  acknowledged  by  Abell  on  the  11th,  and  by 
Winsatt  on  the  12th  of  January,  1860,  before  the  clerk  of  the 
Marion  county  court,  and  ordered  to  be  recorded,  but  was  not 
recorded  until  the  9th  of  April,  1861. 

On  the  5th  of  March,  1860,  Clark  and  wife  sold  and  con- 
veyed the  same  lot  to  D.  W.  Phillips  for  $450,— $150  of  which 
were  paid  down,  and  the  balance  was  to  be  paid  on  a  future 
day.  This  deed  was  acknowledged  by  Clark,  before  the  proper 
officer  on  the  day  it  bears  date,  and  by  Mrs.  Clark  on  the  7th 
of  May,  1860,  and  ordered  to  be  recorded. 

On  the  7th  of  May,  1860,  D.  W.  Phillips,  in  consideration 
of  $460,  expressed  to  have  been  paid  in  hand  at  the  time,  sold 
and  conveyed  the  same  lot  to  B.  S.  Beaven  and  Elias  Russell. 
This  deed  was  acknowledged  before  the  proper  officer  the  day 
it  bears  date,  and  all  of  said  deeds  were  left  in  the  office  for 
registration. 

In  the  latter  part  of  May,  1860,  and  subsequent  to  the  sev- 
eral conveyances  referred  to,  Clark,  who  continued  in  the  pos* 
session  of  the  lot  from  the  time  of  his  purchase  from  Winsatt 
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and  Abelly  and  was  at  that  time  in  possession,  contracted  with 
R.  M.  Knott,  a  carpenter,  to  construct  a  building  on  said  lot 
Knott  immediately  commenced  the  building,  which  he  com* 
pleted  in  August,  1860,  and  on  the  1st  of  September  thereafter, 
settled  with  Clark  therefor  when  Clark  was  found  indebted  ta 
him  in  the  sum  of  $280,  and  for  which  he  executed  his  note, 
payable  two  months  from  date. 

On  the  9th  of  April,  1861,  Knott  and  J.  O.  Phillips,  to  whom 
it  is  alleged  Knott  had  assigned  Clark's  note,  brought  a  suit 
in  equity  against  Clark  and  wife,  Winsatt  and  Abell,  D.  W. 
Phillips,  Elias  Russell,  and  Benedict  J.  Beaven,  to  coerce  the 
collection  of  the  balance  due  on  said  note  by  a  sale  of  the 
house  and  lots,  $62.60  haying  been  paid  by  Clark  on  the  4tb 
of  March,  1861,  alleging  in  their  petition  the  foregoing  fEUsts; 
and  in  addition  thereto  they  allege  that  Beaven  and  Russell 
purchased  the  lot  from  D.  W.  Phillips  for  Clark,  who,  in  tsust, 
advanced  the  means  to  pay  for  it,  and  procured  the  deed  to 
be  made  to  Beaven  and  Russell  by  Phillips  to  cover  and  pro* 
tect  it  bom.  the  creditors  of  Clark,  and  that  they  hold  it  in 
secret  trust  for  his  use  and  benefit  That  the  lot  is  situated 
in  the  most  business  part  of  the  town  of  Lebanon,  opposite  the 
court-house;  that  Beaven  and  Russell  resided,  in  1860,  in  the 
county  of  Marion,  and  were  frequently,  during  the  year,  in 
Lebanon;  that  they  never  had  the  lot  in  possession,  and  never 
exercised  any  conto)l  over  it;  that  they  were  in  Lebanon  re* 
peatedly  whUe  the  building  was  in  progress,  and  knew  Knott 
was  constructing  it  on  the  lot;  that  they  never  informed  him 
of  their  claim,  made  no  objection  to  the  erection  of  the  house, 
and  had  no  interview  with  him  whatever;  that  Knott  and  hie 
assignee  were  wholly  ignorant  that  they  had  any  claim  upon 
the  lot,  had  no  notice  of  it,  and  had  never  heard  of  their  claim 
until  a  few  days  before  the  institution  of  this  suit;  that  the 
deed  from  D.  W.  Phillips  to  them  was  invalid,  and  could  not 
operate  as  constructive  notice  to  them  of  the  claim  of  Beaven 
and  Russell,  because  although  it  had  been  acknowledged  and 
lodged  with  the  clerk  of  Marion  County,  the  tax  had  not  been 
paid  on  it. 

That,  by  law,  a  lien  existed  on  the  property  in  favor  of 
Knott,  the  mechanic  who  constructed  said  house  for  the 
amount  due  and  unpaid  on  said  note,  which  lien  they  pray 
may  be  enforced  for  all  proper  relief. 

During  the  progress  of  the  suit,  Knott  died,  and  it  wae 
prosecuted  afterward  by  Phillips  alone. 
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The  defendants  do  not,  in  their  answer,  controvert  the  alle« 
gations  that  Enott  was  the  mechanic  who  erected  the  house 
under  a  contract  with  Clark,  the  location  of  the  lot,  and  that 
Clark  was  in  possession,  and  managed  and  controlled  it;  but 
ihej  allege  that  the  purchase  was  made  for  the  benefit  of  Mrs. 
Clark;  that  Russell,  who  is  her  father,  had  $150  of  her  funds 
in  his  hands;  he  adyanced  to  her  $150,  and  Beaven,  being  her 
uncle,  also  adyanced  $160  for  her  in  payment  for  the  lot,  and 
thej  took  the  conveyance  to  themselves  in  trust  for  Mrs.  Clark^ 
and  to  enable  Beaven  to  collect  the  $150  advanced  by  him. 
Nor  do  they  controvert  the  charge  that  the  tax  on  the  deed 
from  Clark  to  Phillips,  and  from  him  to  Beaven  and  Russell, 
were  not  paid  when  the  suit  was  commenced. 

It  is  unnecessary  to  give  further  attention  to  the  pleadings. 
Upon  the  hearing,  the  court  below  rendered  a  personal  judg- 
ment against  T.  J.  Clark  for  the  amount  due  and  unpaid  on 
the  note,  refused  all  other  relief,  and  dismissed  the  petition  as 
to  the  other  defendants,  from  which  judgment  J.  O.  Phillips  has 
appealed. 

By  an  act  of  the  legislature,  approved  the  10th  of  March, 
1856  (2  Bess.  Acts,  1855-56,  p.  147),  it  is  provided  that  an 
act  for  the  benefit  of  the  mechanics  of  the  city  of  Louisville, 
approved  December  22, 1831,  and  also  section  7  of  an  act  for 
the  benefit  of  the  mechanics  of  Louisville,  approved  December 
22,  1881  (1834  it  should  be),  are  made  to  apply  ''to  the  town 
of  Lebanon  and  county  of  Marion.'' 

•  By  section  1  of  the  act  of  1831,  supna,  a  lien  is  secured  to 
mechanics,  lumber  merchants,  and  all  others  performing 
labor,  or  ftirnishing  materials  for  the  construction  or  repair  of 
any  building  within  the  city,  on  the  building  constructed  or 
repaired,  or  for  which  materials  have  been  furnished,  to  the 
extent  of  labor  done  or  materials  furnished:  3  Stat  Law,  409. 

By  section  7  of  the  act  of  1834,  supraj  section  1  of  the  act  of 
1831  was  so  amended  as  to  extend  the  liens  thereby  granted 
to  the  interest  of  the  employer  in  the  lot  and  premises  on 
which  a  building  may  be  constructed  or  repaired,  provided 
that  said  section  shall  not  be  construed  to  afiect,  impair,  or 
injure  any  lien  or  liens,  whether  by  mortgage,  deed  of  trust, 
or  otherwise,  which  any  person  or  persons,  bodies  politic  or 
corporate,  may  have  on  said  property:  3  Stat.  Law,  411. 

To  the  extent  of  Clark's  interest  in  the  property  (if  he  had 
any),  Enott  acquired  a  Uen  on  it,  for  the  amount  due  him; 
and  the  question  arises,  Will  Beaven  and  Russell  be  permitted 
to  intervene  their  claim  to  defeat  Knott  and  his  assignee? 
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Chapter  24,  section  32,  page  284  of  1  Revised  Statates,  pro- 
vides that  no  deed  shall  be  held  to  be  legally  lodged  for  reo* 
ord  until  the  tax  be  paid  thereon.  The  tax  on  the  deeds  from 
Clark  and  wife  to  Phillips,  and  from  him  to  Beaven  and  Ras- 
sell,  were  not  paid  until  after  the  building  was  completed 
by  Knott.  These  deeds,  in  consequence  of  the  enactment, 
mtprOj  do  not  fomish  any  evidence  of  constructive  notice  to 
him  of  the  claim  of  Beaven  and  Russell;  they  only  had,  as 
to  creditors  and  purchasers,  an  equitable  title  to  the  lot,  and 
there  is  no  evidence  that  Knott  had  actual  notice  of  their 
claim. 

He  found  Clark  in  the  actual  possession  of  the  lot^  man« 
aging  and  controlling  it  as  he  pleased,  without  a  house  upon  it 
The  lot  yielded  but  little  if  any  income  in  that  condition.  By 
the  labor  of  Knott,  the  annual  profits  are  greatly  increased, 
producing  a  rent  for  the  first  year  after  the  house  was  com* 
pleted  of  two  hundred  dollars.  While  this  work,  so  important 
to  the  parties,  and  adding  so  much  to  the  value  of  the  lot,  was 
progressing,  Beaven  and  Russell  stand  by  and  see  it  go  up 
from  the  foundation  to  the  finishing,  remain  passive  and  silent 
during  the  whole  time,  and  never  speak  until  the  mechanio 
usked  to  be  remunerated  for  his  labor;  they  then  come  forward 
and  say  they  hold  the  legal  title  to  the  lot,  holding  it,  how- 
ever, in  trust  for  a  married  woman,  and  resist  the  payment  of 
the  daim,  because  the  improvement  was  not  made  by  virtue 
of  any  contract  or  agreement  with  them,  or  with  any  one  who 
had  any  authority  from  them  to  make  such  contract.  When 
they  should  have  spoken  they  are  silent,  and  when  they  should 
be  silent  they  speak.  But  the  equitable  and  well-established 
rule  in  such  cases  is,  if  a  man  is  silent  when  he  ought  to  speak, 
^uity  will  debar  him  from  speaking  when  conscience  requires 
him  to  be  silent:  Roberts  on  Fraudulent  Conveyances,  527, 
^28,  etc. 

Clark  is  insolvent,  and  to  permit  Beaven  and  Russell,  under 
the  circumstances  disclosed  in  this  record,  to  enjoy  the  fruits 
of  Knott's  labor,  while  he  goes  unremunerated,  would  be  a 
fraud  upon  his  rights. 

There  is  no  evidence,  as  against  appellant,  that  any  trust 
exists  for  the  benefit  of  Mrs.  Clark;  and  no  sufficient  reason 
Is  shown  to  protect  the  property  frt>m  being  subjected  to  the 
payment  of  appellant's  claim. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  ie« 
manded  for  further  proceedings  consistent  with  this  opinion. 
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EvTATn  Ain>  InrxBiSTs  AwwaonsD  bt  Mbohantgs'  Lzxhs*.  See  Beet  t. 
EAuUngtomt  80  Am.  Deo.  741,  and  note  746;  CampbeUand  Pharo's  Appeal,  78 
Id.  S7&  And  as  to  oonyeyaaoes  by  the  oontraetiiig  owner,  see  the  note  to 
Zootder.  Hogam,  61  Id.  689,  700;  note  to  Xyoii ▼.  MdOvgeg,  45  Id.  679,  68a 

Laohib  avp  AoqvmanroB  is  Bab  to  Rxlzbf  nr  Bquitts  See  6Meii 
TwamM(p  ▼.  Skmmbet^  80  Am.  Deo.  886;  Drimhard  r.  hiQrmik^  73  Id.  SBO^ 


Johnson's  Exboutob  v.  Wisbmar's  Ezboutob. 

[A  MSTOALn,  807.1 

^  Mil  mm  XBFMTrura  Biobt  to  Fixtujiis  Abibb  BBVWBur  Thbxb  CLAssn 
ov  Pbbsons:  1.  Between  heir  and  exeoator;  and  there  the  mle  obtains 
with  most  rigor  in  favor  of  the  inheritance,  and  against  the  right  to  con- 
iider  as  personal  chattel  anything  which  has  been  affixed  to  the  freehold; 
%  Between  the  execator  of  a  tenant  for  life  and  the  remainderman  or 
isversioner;  and  here  the  right  to  fixtures  is  considered  more  favorably 
lor  the  execator;  8.  Between  landlord  and  tenant;  and  here  the  claim  to 
haive  articles  considered  as  personal  property  is  received  with  the  great- 
est latitude  and  indnlgenoe;  4.  And  there  is  still  an  exception  of  a 
broader  ohaiacter  in  respect  to  fixtures  erected  for  poxposes  of  trade. 

BnaoT  Bulb  ab  to  Fdctubbb  that  Afplus  bbtwbin  Hbir  anb  Exbou- 
tob, applies  eqoally  between  vendor  and  vendee,  and  mortgagor  and 
mortgagee. 

MoDBBN  Bulb  Bmiabds  Bvbbtchdto  as  Fizturb  Whioh  has  bbut  At- 
TAOHBD  to  Bbaltt  with  a  view  to  the  purposes  for  which  the  real^  is 
held  or  employed,  however  slight  or  temporary  the  connectiffin  between 
them. 

4)0BTioH  whbthbe  Chattbls  ABE  TO  BB  Bboabdbd  AS  FiXTDBBB  depsnds 
less  npon  the  manner  of  their  annexation  to  the  freehold  than  upon  their 
own  natoreand  their  adaptation  to  the  purposes  for  which  they  are  used. 

Cbabbblibbs  OB  Gas-vextubbs  Pass  upon  Salb  or  Fbbbbolix 

PuBOBASBB  or  Fbbbhold  AT  Salb  ubdbb  Obdbb  or  €k>UBT  roB  Bnfobob- 
■BBT  or  VbbdobVi  Libk  will  take  gas-fixtores,  though  they  were  put  up 
hj  the  vendee^  if  the  vcDdee  makes  no  olaim  to  them  or  objection  to  the 


Appeal  from  a  deoiBioo  of  the  circuit  court  The  opiidon 
itates  the  case. 

PayMB^  for  the  appellant 

Bwhner  and  Dudley y  fiyr  the  appellee. 

Bj  Conrty  Petbbs,  J.  T.  A.  Marshall  sold  and  conveyed  to 
€.  M.  Johnson  a  house  and  lot  in  the  city  of  Lexington,  and 
retained  a  lien  on  the  property  to  secure  the  unpaid  purchase* 
money. 

Johnson  afterwards  mortgaged  the  same  property,  with  the 
household  goods  and  kitchen  furniture  in  the  house,  to  B.  A. 
Buckner,  to  secure  a  debt  which  he  owed  him. 
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The  debt  to  Marshall  was  not  paid  when  it  matured,  and 
he  brought  his  suit  against  Charles  F.  Johnson,  the  executor 
of  C.  M.  Johnson,  who  had  in  the  mean  time  died,  to  coerce 
the  collection  of  his  debt  by  the  enforcement  of  his  lien,  and 
made  R.  A.  Buckner,  the  mortgagee,  a  defendant. 

Buckner  answered,  admitting  the  prior  and  superior  lien  of 

'Marshall,  made  his  answer  a  cross-petition  against  his  co* 

defendant,  C.  M.  Johnson's  executor,  and  prayed  for  a  fore> 

closure  of  his  mortgage,  and  for  a  sale  of  so  much  of  the 

mortgaged  effects  as  would  be  required  to  pay  liis  debt. 

It  seems  that  a  judgment  was  rendered  in  the  case,  in  favor 
of  Marshall,  subjecting  the  property  to  sale  to  pay  his  debiy 
and  appointing  a  commissioner  to  make  the  sale;  but  the 
judgment  is  not  copied  in  the  record  furnished  us. 

The  commissioner  reported  that  on  the  6th  of  August,  1862^ 
he  ^^  offered  said  property,  in  the  decree  mentioned,"  for  sale^ 
and  Richard  A.  Buckner  became  the  purchaser  at  the  price 
of  $6,750. 

Afterwards,  a  commissioner  was,  by  an  order  of  the  court,  in 
some  consolidated  oases  (the  names  of  the  parties  to  which 
are  not  given),  directed  to  sell  the  furniture,  etc,  which  order 
he  proceeded  to  execute  on  the  22d  of  November,  1862;  and 
after  naming  in  his  report  the  articles  he  sold,  etc.,  states  that 
the  chandeliers,  or  gas-fixtures,  in  the  house  previously  sold, 
were  claimed  by  R.  A.  Buckner,  as  fixtures  of  and  belonging 
to  the  house,  and  the  sale  thereof  was  not  made  on  account  of 
that  claim;  and  the  question,  as  to  whether  said  chandeliers, 
etc.,  passed  by  the  sale  of  the  house,  etc.,  to  Buckner,  was 
thereupon  submitted  to  the  circuit  judge,  who  decided  favor* 
ably  to  Buckner,  and  Johnson's  representatives  have  ap* 
pealed. 

These  chandeliers  were  purchased  and  put  into  the  house 
by  Johnson  after  his  purchase  firom  Marshall;  but  whether 
before  or  after  the  mortgage  to  Buckner  does  not  appear. 
They  are  affixed,  by  means  of  screws,  to  iron  pipes  let  into 
the  walls  of  the  house  for  the  purpose  of  conducting  gas  to 
the  burners,  and  can  be  removed  without  injury  to  the  walls 
or  ceiling  of  the  house,  or  to  the  pipes  to  which  they  are  at> 
tached;  and  while  they  are  used  as  burners  to  light  up  the 
house,  their  finish  and  construction  are  such  as  to  render  them 
ornamental  also.  The  iron  pipes  cannot  be  taken  out  without 
removing  a  part  of  the  walls  through  which  they  pass. 

Articles  of  a  personal  nature,  affixed  to  the  freehold. 
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generally  denoininated  fixtures.  It  will  therefore  be  neces- 
sary to  inquire  what  kind  of  annexation  confers  upon  goods 
the  character  of  fixtures. 

Questions  respecting  the  right  to  what  are  called  fixtures 
arise  between  three  classes  of  persons:  1.  Between  heir  and 
executor;  and  there  the  rule  obtains  with  most  rigor  in  favor 
of  the  inheritance,  and  against  the  right  to  consider  as  a  per- 
aonal  chattel  anything  which  has  been  affixed  to  the  fi*eehold; 
2.  Between  the  executor  of  a  tenant  for  life  and  the  remainder- 
man or  reversioner;  and  here  the  right  to  fixtures  is  consid- 
ered  more  favorably  for  the  executor;  8.  Between  landlord  and 
tenant;  and  here  the  claim  to  have  articles  considered  as  per- 
Bonal  property  is  received  with  the  greatest  latitude  and  indul- 
gence; 4.  There  is  still  an  exception  of  a  broader  character  in 
respect  to  fixtures  erected  for  the  purposes  of  trade. 

The  strict  rule  as  to  fixtures  that  applies  between  heir  and 
executor  applies  equally  between  vendor  and  vendee,  and 
mortgagor  and  mortgagee:  2  Kent's  Com.  411-418.  There  can 
be  no  doubt  that,  upon  the  sale  of  the  fireehold,  fixtures  will 
pass,  in  the  absence  of  any  express  provision  to  the  contrary. 
It  has  been  held,  in  some  cases,  that  to  give  chattels  the  char- 
acter of  fixtures,  and  deprive  them  of  that  of  personalty,  they 
most  be  so  firmly  fixed  to  the  realty  that  they  cannot  be 
femoved  without  ii\jury  to  the  freehold  from  the  act  of  removal, 
and  apart  from  the  subtraction  of  thing  removed;  but  the  better 
opinion  is,  however,  the  other  way,  and  in  favor  of  viewing 
everything  as  a  fixture  which  has  been  attached  to  the  realty, 
with  a  view  to  the  purposes  for  which  it  is  held  or  employed, 
however  slight  or  temporary  the  connection  between  them.  It 
has  accordingly  been  decided,  in  a  great  number  of  cases, 
that  the  machinery  of  a  manufiEustory  is  to  be  regarded  as  a 
part  of  the  realty,  whether  it  be  attached  to  the  body  of  the 
building,  or  merely  connected  with  the  other  machinery,  by 
running  bands  or  gearing  which  may  be  thrown  off  at  pleasure, 
and  without  injury  to  the  freehold:  Notes  to  Elwes  v.  Mawe^ 
2  Smith's  Lead.  Cas.  249,  and  authorities  cited. 

Nor  can  it  be  said  that  actual  annexation  was  so  essentially 
necessary  to  constitute  a  fixture,  even  in  the  earliest  and  most 
technical  periods  of  the  common  law,  as  to  bear  down  and 
overpower  all  other  considerations.  The  doctrine  of  heir-looms 
necessarily  implies  that  chattels  may.be  deprived  of  their 
movable  and  personal  character,  and  rendered  inseparably 
attendant  upon  the  inheritance,  by  the  force  of  moral  associ* 


478  Johnson's  Ex'b  v.  Wiseman's  Ez'b.    [Kentucky, 

ation.  It  has  never  been  doubted  that  the  keys  of  a  house,  or 
the  fences  or  walls  of  a  farm,  are  part  of  the  freehold.  It  waa 
held  in  Kittredge  v.  Wood,  8  N.  H.  503  [14  Am.  Dec.  393],  and 
Parsana  v.  Camp^  11  Conn.  525,  that  the  manure  on  a  farm  at 
the  time  it  was  sold  vested  in  the  vendee.  And  these  decis* 
ions  were  followed  in  Ooodrieh  v.  Jonesj  2  Hill,  142,  and  the 
purchaser  held  to  be  both  entitled  to  the  manure  and  the 
fences,  although  the  latter  had  been  detached  from  the  soil: 
Elwea  v.  Mawe,  2  Smith's  Lead.  Gas.  261,  252. 

These  authorities  are  cited  to  show  that  the  ancient  rule^ 
which  treated  nothing  as  fixtures  except  such  chattels  as  were 
&stened  to  the  jrealty  and  were  more  or  less  immovable,  luui 
been  modified  and  moulded  to  suit  the  improvements  in  arts 
and  science  of  modem  times. 

In  Fairis  v.  Walkerj  1  Bail.  540,  the  plaintiff  sold  and  con* 
veyed  his  plantation  to  the  defendant,  on  which  cotton  was 
grown,  and  a  cotton-gin  was  in  a  gin-house  on  the  premises  at- 
tached to  the  gears.  The  plaintiff  brought  trover  for  the  gin; 
but  the  court  held  that  it  was  a  fixture,  and  passed  with  the 
freehold;  saying,  as  between  heir  and  executor,  or  vendor  and 
vendee,  all  things  which  are  necessary  to  the  fall  and  free  en* 
joyment  of  the  freehold,  and  in  any  way  attached  to  it,  are 
held  to  be  fixtures,  and  pass  with  it. 

In  Farrar  v.  Staekpolej  6  Me.  157,  Justice  Weston  said: 
^'  Modem  times  have  been  fruitful  of  inventions  and  improve- 
ments for  the  more  secure  and  comfortable  use  of  buildingSi 
as  well  as  of  many  other  things,  which  administer  to  the  en- 
joyment of  life.  Venetian  blinds,  which  admit  the  air  and 
exclude  the  sun  whenever  it  is  desirable  so  to  do,  are  of  mod- 
em use;  so  are  lightning-rods,  which  have  become  common  in 
this  country  and  in  Europe.  These  might  be  removed  fixym 
the  building  without  damage;  yet  as  suited  and  adapted  to 
the  buildings  upon  which  they  are  placed,  and  as  incident 
thereto,  they  are  doubtless  part  of  the  inheritance,  and  would 
pass  by  a  deed  as  appertaining  to  the  realty.  In  Walker  v. 
Sherman^  20  Wend.  636,  Justice  Cowen,  with  great  labor,  re- 
viewed the  authorities  on  this  point,  and  came  to  the  conclu- 
sion that  the  machinery  in  a  woolen  factory,  being  movable, 
and  not  in  any  manner  affixed  or  fastened  to  the  building  or 
land,  although  material  to  the  performance  of  the  factory  in 
certain  parts  of  its  work,  was  personal  property,  as  between 
tenants  in  common  and  owners  of  the  fee.  The  question  was 
decided  as  if  it  had  arisen  between  vendor  and  vendee.    But 
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In  Voorhis  v.  Freeman^  2  Watts  &  8. 117  [37  Am.  Dec.  490], 
the  case  of  Walker  v.  Shermanj  20  Wend.  636,  was  referred  to 
and  disapproved. 

The  question  whether  chattels  are  to  be  regarded  as  fixtnres 
depends  less  upon  the  manner  of  their  annexation  to  the  free- 
hold than  upon  their  own  nature  and  their  adaptation  to  the 
purposes  for  which  they  are  used:  Elw€9  v.  Jfatoe,  2  Smith's 
Lead.  Cas.  261. 

In  Lawrmce  v.  £mp,  1  Duer,  868,  the  question  was  between 
a  landlord  and  his  tenant.  A  former  tenant  had  put  up  some 
gas-fixtures,  and  screwed  seventy  stools  to  the  floor  of  the  de- 
mised building,  which  he  had  used  as  a  store-room,  and  failed 
to  remove  them  during  his  term.  After  the  building  had  been 
demised  to  another  tenant,  and  while  he  was  in  possession, 
the  former  tenant  entered  and  removed  the  gas-fixtures  and 
Btools  which  he  had  put  in  the  building,  and  the  landlord 
brought  suit  against  his  tenant  in  possession  for  the  value  of 
these  articles,  alleging  that  he  had  agreed  to  deliver  the  store- 
room with  the  fixtures  therein  on  a  named  day.  The  court 
held  that  such  articles,  when  placed  by  a  tenant  in  a  demised 
building  during  his  term,  are  his  property.  If  not  removed 
by  him  during  the  term,  they  do  not,  for  that  reason,  cease  to 
be  his  property,  and  he  may  remove  them  after  his  term  ex- 
pires, without  subjecting  himself  to  any  damages  for  such 
removal,  even  though  he  be  liable  to  an  action  of  trespass  for 
an  entiy  on  the  demised  premises. 

The  rule  which  governed  this  case  is,  that  the  claim  to  have 
such  articles  considered  as  personal  property  is  received  with 
the  greatest  latitude  and  indulgence, — a  very  different  rule 
from  that  which  prevails  between  vendor  and  vendee,  as  we 
have  before  shown,  and  the  difference  in  the  rules  governing 
destroys  the  analogy  in  the  two  cases. 

We  have  shown,  authoritatively,  as  we  think,  that  the  physi- 
cal annexation  of  the  articles  in  controversy  to  the  freehold  is 
such  as,  between  vendor  and  vendee  in  an  ordinary  sale,  without 
an  express  reservation  of  them,  would  pass  them  to  the  vendee. 
But  in  this  case  the  articles  never  belonged  to  Marshall;  they 
irere  purchased  and  put  up  by  Johnson  after  he  purchased 
the  house  and  lot;  and  the  question  is.  If  Marshall  had  no  lien 
on  them,  can  Buckner,  a  purchaser  under  his  sale,  to  enforce 
his  lien,  be  permitted  to  hold  them  7 

The  sale  of  the  property  was  doubtless  advertised.  Buck- 
ner and  others  desiring  to  purchase,  attended  at  the  time  and 
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place.  They  found  these  articles  in  their  appropriate  places,  to 
be  used  for  the  purposes  for  which  they  were  designed.  The 
representatives  of  Johnson  had  not  removed  them,  probably 
because  they  regarded  them  as  a  part  of  the  freehold.  There 
is  no  proof  that  Buckner  knew  that  Johnson  had  placed  them 
there  after  his  purchase.  No  claim  was  made  to  them  by 
Johnson's  representativefi  or  those  interested  in  the  property, 
and  no  objection  made  to  the  sale.  Purchasers  and  strangers, 
fleeing  them  in  their  appropriate  places,  and  no  objections 
made  to  the  sale,  would  regard  them  as  part  of  the  freehold, 
and  would  bid  for  the  property  with  the  belief  that  the  acqui- 
sition of  it  would  confer  upon  them  the  right  to  these  articles, 
which,  from  their  nature  and  position,  seemed  to  be  incident 
to  and  a  part  thereof,  and  thereby  be  induced  to  bid  moro 
than  they  would  otherwise  have  done. 

Buckner,  having  purchased  in  good  £uth  and  fisr  a  valuable 
consideration,  should  take  the  property  with  the  InddentBi 
and  in  the  condition  it  was  in  when  he  purchased. 

Wherefore  the  judgment  is  aflSrmed. 


Wuxi'juoi  ABTioui  n  oa  n  hot  Futukb  must  oim  mm  Dkkehmimmb 
from  a  knowledge  of  tbe  purpoee  designed  in  its  erection  or  oonneotioo:  Coth 
grtgaUondl  Sodetjf  r.  Flemmgf  79  Asa.  Bea  611;  Wadkig^  v.  Janmrin,  77  U. 
780;  note  to  Gray  v.  Holdth^  17  Id.  092;  693;  TVqf  t.  Hewm,  59  Id.  634^ 
ttnd  note  667. 

QAB-wnawok  —The  mthorities  aie  oonflioting  m  to  whether  they  are  to 
be  regarded  ee  fiztnres,  or  not  The  qneetion  ie  treated  in  the  note  to  Oraif 
T.  BokMp,  17  Am.  Deo.  691-696,  dting  the  principal  ceee  698;  eee  alM> 
MctUagyer.DetU,  67  Id.  67%  and  note  676;  FoaerAen  v.  ^Ta&lmcNs  76  Id.  6221 
FrcxMT.  Wimer,  68 CaL  126. 

What  Consrtdtis  FixnTBn:  See  note  to  Gray  t.  BckUdpf  17  Am.  Dec 
686-696;  CfongreffoOonalSoeiei^r.  Flamaig,  79  Id.  611,  and  note  518;  Wadkigk 
T.  Janmifn,  71  Id.  780^  and  note  788. 

Bulb  BiaraonHo  Fzxrunis  is  Sams  bstwbdi  Hm  asm  Exscotob, 
Tender  and  Tendee^  and  mortgagor  and  mortgagee:  UmUo/guit  t.  DttAt  87  Am. 
Dea  672;  and  note  676;  Bkhardson  t.  Copeland,  66  Id.  424,  and  note  426. 

FZZTUBU,  AB  MKTWEKS   LaUDLOBD  AND  TiNAlIT,  AITP  TrADB  ToaUMMMt 

See  Rkhardmn  t,  Oopekmdt  66  Am.  Deo.  424,  and  note  426;  WaU  t.  SMt^ 
64  Id.  64^  and  note  76b  76. 
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Bya8sbb  V.  Bbbsb. 

[4  UmiCALWU,  S92.] 

OonmAor  will  mm  Tmmmummd  to  mm  Oral,  nr  Tmuoom  mm  sov  Atbi  It 
10  Bi  nr  Wumro  or  refer  to  any  writmg;  and  in  taoh  omo  the  appel- 
lito  ooort  wiQ  not  ^w^fi^jy  i^  peper  oontMnins  wriMm  oridenoe  of  flM 
oentne^  tfaong^  found  in  the  reoocd. 

Baiji  of  Sciunxiiio  Tbxis  or  €k>iiniirLATi0ii  of  thkb  Ixmhdiaxb  Skpa- 
BAimar  from  the  eon,  by  either  the  vendor  or  Tendee^  ie  n  oonetnioti?« 
■evenuioe  of  tfaem»  and  they  pees  ae  ohatteb;  and  the  oontnMit  is  not 
wiOun  the  itatnte  of  frandf,  tfaong^  no  definite  time  ia  ilxed  for  their 
removaL  The  phrase  "in  oontemplatioa  of  immediate  separation  from 
thesoH^isnsedtodistmgnlsh  a  sole  of  standing  tgee%  or  growing  erops, 
wiiibh  passes  no  interest  in  the  land  ezoept  a  lioense  to  enlv  upon  it  for 
the  porpose  of  remoring  thenv  from  a  oontnot  oonierring  an  earalnstTe 
ti^  to  the  land  for  a  time  lor  the  popose  of  making  a  profit  oat  of  the 
giowih  Qpon  ith 

fluonoii  AMD  MASKora  of  Tbxis  Sold  as  OBAmas  hy  poxohasv;  with 
the  knowledge  and  ooosent  of  the  vendor,  is  a  oonstnieUiro  dslhrsiy,  and 
the  titio  Tests  in  the  pnrohaser  as  sgsinst  the  Tondor. 

BoKA  Fna  FuaoHAain  von  Valvabli  OomiDiBAiioir  Pais^  who  aeqviNa 
title  to  lend  before  he  has  notiee  of  a  sole  of  the  steading  trses^  is  en* 
titled  to  ^M*iT^  and  the  perohasv  of  the  trees  must  look  to  his  Tondor 
for  damagea. 

PsnnoK  fixr  li\jiiiiotkm  and  dftiimgwi.  The  opinloii  gtftteg 
tfwoaae. 

A.  /.  Jame$f  far  the  appeDani. 

Bj  Court,  Bullitt,  J.  Byagsee  filed  a  petftion  alleging 
ttiat  lie  had  purohased  from  cne  Head,  agent  of  one  Walters, 
one  hundred  trees  standing  upon  land  belonging  to  said 
Walters;  that  he  was  to  have  ohdce  of  the  trees  standing  npon 
aaid  land,  and  selected  and  marked  one  hundred  trees  which 
said  Head  agreed  he  should  have;  and  that  Beese,  with  knowl- 
edge of  plaintiff's  right  thereto,  was  cutting  them  down,  and 
oooTerting  them  to  his  own  use;  and  praying  that  he  might 
be  enjoined  from  doing  so,  and  for  damages  for  those  that  had 
been  conYerted. 

Beeeedid  not  controvert  any  of  those  allegations  in  the  man« 
ner  required  by  the  code  of  practice,  section  125,  except  the 
allegati<m  that  he  had  cut  any  of  the  trees  marked  by  the 
plaintiff;  but  it  was  proved  that  he  had  cut  some  of  them, 
and  in  Ms  answer  he  claimed  the  right  to  cut  them  all,  aver- 
ring that  the  land  had  been  decreed  to  Ifrs.  Walters  by  the 
Louisville  chancery  court,  in  a  divorce  suit,  that  she  had  sold 
it  to  Moss,  and  that  Moss  had  sold  it  to  defendant  But  these 
averments  were  not  sustained  by  any  evidence. 

JOL  Dmc  Voa.  LXXXm-A 
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Byasaee  appeals  from  a  judgment  diBmisaiiig  his  petttioo. 

We  find  in  the  record  a  copy  of  a  paper  purporting  to  ha^s 
been  signed  by  Head,  which  contains  written  evidence  of  said 
sale  of  trees,  but  we  cannot  consider  the  paper  because  it  is 
not  referred  to  in  the  petition.  As  the  petition  does  not  aver 
that  the  contract  was  in  writing,  nor  refer  to  any  writing,  we 
must  assume  that  it  was  a  yerbal  contract:  Smith  v.  Fah^  15 
B.  Mon.  448;  Hocker  y.  OefUry,  8  Met.  (Ky.)  474. 

The  first  question  is,  whether  or  not  a  sale  of  standing  trees 
is  embraced  by  that  provision  of  the  statute  of  frauds  which 
relates  to  contracts  for  the  sale  of  land.  This  question  has 
produced  some  confiict  of  opinion.  But  according  to  the 
weight  of  authority,  a  sale  of  standing  trees  in  contemplation 
of  their  immediate  separation  from  the  soil,  by  either  the 
vendor  or  vendee,  is  a  constructive  severance  of  them,  and 
they  pass  as  chattels,  and  consequentiy,  the  contract  of  sale  is 
not  embraced  by  the  statute:  1  Qreenl.  Ev.,  sec.  271.  And  such 
is  the  ruling  of  this  court:  Cain  v.  McOuirey  18  B.  Mon.  840. 

The  phrase  '^  in  contemplation  of  immediate  separation  from 
the  soil,"  is  used  to  distinguish  a  sale  of  standing  trees  or 
growing  crops,  which  passes  no  interest  in  the  land,  except  a 
license  to  enter  upon  it  for  the  purpose  of  removing  them,  from 
a  contract  conferring  an  exclusive  right  to  the  land,  tor  a 
time,  for  the  purpose  of  making  a  profit  out  of  the  growth  apoo 
it:  See  authorities  above  cited. 

The  case  under  consideration  clearly  bel6ngs  to  Hbe  fomier 
class,  though  it  does  not  appear  that  any  definite  time  was 
fixed  for  the  removal  of  the  trees. 

As  the  trees  were  sold  as  chattels,  the  selection  and  mark- 
ing of  them  by  the  purchaser,  with  the  knowledge  and  consent 
of  the  vendor,  was  a  constructive  delivery,  and  the  tifle  vested 
in  the  purchaser. 

But  though  Byassee  may  be  entitled  to  the  trees,  as  agiinsl 
Walters,  yet  if  Reese,  or  his  vendor,  acquired  title  to  the  land 
by  a  b&na  fide  purchase,  for  a  valuable  consideration  paid^ 
belbre  he  had  notice  of  Bjrassec^s  right  to  the  trees,  Beese  is 
entitied  to  them,  and  Byassee  must  look  to  Walters  far  dam- 
ages. In  such  a  state  of  case,  the  fitct  that  Beese  had  notioe 
of  Byassee's  claim,  before  cutting  the  trees,  would  be  imma- 
terial But  if  Beese  had  no  titie  to  the  land,  he  waa  not 
entitied  to  notice. 

Upon  the  return  of  the  cause,  each  party  should  hKf^  le>¥S 
to  amend  his  pleadings. 
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The  judgment  is  revenedi  and  the  cause  remanded  for 
Ihrlher  proceedingB  notinconsiBtent  with  this  opinion. 


OmnnukOT  laa  Salb  ov  Srivpnro  Tbbi8»  wmriuut  withdi  Statute  of 
WmAvmz  Q^^HarrOir.  jmsr,  72  Am.  Dm.  154,  note  167;  MkeUr.  BunrnUt 
ae  Id.  744^  and  note  740.  In  OweM  t.  LewU,  46  Ind.  601,  it  ii  held  that  m 
eoBfcnet  lor  tlie  nle  of  growing  tnai^  it  a  oontnust  lor  the  tale  of  an  intereol 
In  land  and  within  the  ttatate  of  frauda,  and  the  oonrt  reriews  many  anthori* 
tiaa  vpoti  Wm  qneetion,  among  them  the  prinoipeX  oaee,  and  oonclndee  thai 
tko  wiigit  el  anthoii^  ii  not  in  aooordanoe  therewith.  Licenee  to  enter 
and  obI  treea  ebld  by  oral  oontraot:  See  CfUet  r,  SimomU,  77  Am.  Dee.  S7\ 
and  note  S76ii    See  alio  Omom  t.  Lewk^  mnpra, 

ViaBaL  Saui  ov  Staitpiho  Trbm  ib  hot  Bon>Dia  npoa  a  ■aboeqnent 
pwohaier  without  notioe:  Oardkttr  Ufy.  Co.  t.  Beald,  17  Am.  Deo.  S4a. 

ALLBBinOV  THAT  AliBMlMEWT  n  Of  WuiDia,  IB  UvNncBMAmT  in  da> 
daring  on  a  oontraot  within  the  statute  of  fraade:  Jama  ▼.  iVIerod^  66  Am. 
Deo.  74S|  Aoft  r.  Wormm,  40  Id.  S78,  and  note  881.    The  itatate  of  frandB 

^^^  B^^^^^HB^WftO     ^r^K^fWw^9    ▼  •    ^I^WIV^^flWv^    WW   A^A*    Ve^^^    HAMA  BlflP«^B  VHF A« 
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MAINS. 


BlOBLOW  V.   LrmiBFIBLDu 

Wboli  Tkiior  ov  Rial  Bbeate  Held  nr  Ccnoiov  mm  vm  FAKirnom 
▲T  Oxm  Tdib,  where  partition  of  the  laiiie  is  mmifst  to  be  eDfoietd  bf 
legal  prooen. 

OVB  xiofAifT  nr  Coioiov  oaithot  Bxioscb  Pabsriov  ot  Pibt  oxlt  of  the 
oommon  estate. 

FABTmoN  ov  Past  ov  Pbxkibis  hot  Allowxd  whix.  — A  oooToyaiioe  bf 
one  tenant  in  oommcm,  of  his  interest  in  a  paii  oolj  of  lands  held  bj  lii» 
in  common,  does  not  anthorise  a  oo>tenant  to  enforoe  partitioii  of  smdi 
part  against  the  grantee,  leaying  the  residne  of  the  estate  vnpartitioiMd. 


Petition  for  partition.    The  facts  are  stated  in  the  opinieii* 

Jafne$  BeUy  for  the  petitioner. 

Cobum  and  Wyman^  for  the  respondente. 

By  Courts  Walton,  J.  This  is  a  petition  Ibr  partttioo,  and 
the  petitioner  claims  that  for  some  time  prior  to  the  2lBt  of 
March,  1859,  she  and  her  husband  had  been  seised,  as  tenants 
in  common,  of  a  certain  tract  of  land,  in  Skowhegan;  that  he^ 
on  that  day,  by  a  deed  of  qnitclaizn,  conveyed  all  his  rights 
title,  and  interest  in  a  portion  of  the  land  (describing  it  by 
metes  and  bounds),  to  Luke  Hilton;  that  Hilton  afterward s, 
on  the  same  day,  conveyed  by  metes  and  bounds  a  part  of  tho 
land  conveyed  to  him,  to  Lavinia  LitUefield;  that  by  means 
of  these  conveyances,  she  (the  petitioner),  became  a  tenant  in 
common  with  Luke  Hilton  and  Lavinia  LitUefield  (the  re- 
spondents), of  that  portion  of  the  land  which  her  husband  had 
thus  conveyed  to  Hilton,  and  entitied,  as  matter  of  righti  to 
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have  it  partationed,  and  her  portion  of  it  set  out  to  her  in  sev- 
eralty. She  does  not  ask  to  have  the  whole  tract  partitioned, 
bat  only  that  portion  of  it  which  her  hnsband  conveyed  to 
HUton. 

The  evidence  in  the  case  shows  that  the  respondents  paid  a 
foil  consideration,  not  for  an  undivided  half  merely,  but  for 
the  whole  of  the  land  which  the  petitioner  claims  to  have  par- 
titioned, and  believed  they  were  getting  a  good  title  to  it;  and 
if  the  petiticmer  asked  to  have  the  whole  tract  partitioned, 
their  title  could  be  protected  by  setting  out  to  the  husband,  as 
his  portion,  that  part  of  the  land  held  by  these  respondents, 
and  the  remainder  to  the  wife;  or  if  the  land  held  by  the  re- 
spondents is  more  than  the  husband's  portion,  the  title  of  the 
respondents  could  be  protected  to  the  full  extent  of  the  hus- 
band's interest  in  the  whole  tract. 

But  this  she  has  not  thought  proper  to  do.  She  does  not 
ask  that  partition  may  be  made  of  the  whole  tract  in  which 
she  claims  to  be  a  tenant  in  common,  but  only  of  that  portion 
held  by  the  respondents;  and  if  she  could  succeed,  she  would 
take  from  them  one  hidf  of  the  land  for  which  her  husband 
has  been  paid  the  full  value.    But  she  cannot  succeed. 

When  partition  of  real  estate,  held  in  common,  is  to  be  en- 
forced by  legal  process,  the  whole  tract  so  held  must  be  parti- 
tioned at  the  same  time.  One  tenant  in  common  cannot  enforce 
partition  of  part  only  of  the  common  estate.  Nor  does  a  con- 
veyance by  one  tenant  in  common,  of  his  interest  in  a  part 
only  of  the  land  thus  held,  authorize  a  co-tenant  to  enforce 
partition  of  such  part  against  the  grantee,  leaving  the  residue 
of  the  estate  unpartitioned.  Such  a  course  would  lead  to  fraud 
and  oppression,  as  this  case  fully  illustrates. 

These  fSuniliar  and  well-settled  rules  of  law  are  decisive  of 
the  case  against  the  petitioner;  and  it  is  unnecessary  to  decide 
upon  the  validity  of  her  tide;  for  taking  the  most  favorable 
view  of  it  lor  her,  she  is  not  entitied  to  have  the  prayer  of  her 
petition  granted:  Duncan  v.  Sylvester ^  16  Me.  388,  and  other 
cases  cited  by  the  respondents'  counsel. 

Petition  dismissed,  with  costs  for  respondents. 

AppLSTOir,  C.  J.,  and  Cuttino,  Davis,  and  Babbows,  JJ«, 
oonourred* 


Pasral  TAKonov:  See  Ihmean  t.  Syheakr^  41  Am.  Deo.  400^  and  nole 
406;  Bmmm  t.  WiOard,  28  Id.  162.  "A  treet  held  in  oommoo,"  »jt  ICr. 
Fieenien,  in  hie  new  work  on  oo>tenancy  and  partitioii,  eeotion  SOS^  ''oaanoft  he 
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pariitioiied  hj  tegmenti.  Henoe  the  gnatee^  uder  a  deed  from  one  of  the 
eo-tenante  pniporting  to  ooDTey  by  metes  end  boande  a  peii  of  the  laiger 
tract,  oannot  enf oroe  a  partition  ol  the  portion  in  which  alone  he  hae  any 
tateffeet,''eitingtheprineipalcaie;  the  Amnrinan  Deciaiona  oaeea  above  cited; 
and  SutiBrr. 8<m FraneSioo,  SS  CU.  116;  MSUery.  Nftter^  18  Pick.  837;  jgwewy 
T.  Mean^t  1  Milei^  167.  "Bat  while  it  ia  indiipenaahle  that  the  whole  tract 
■hoold  be  embraced  in  the  aoit  lor  partition^  it  does  not  follow  that  thoae  who 
are  nratoaUy  deairoBa  of  oontinnlng  the  relatioQ  ol  co-tenevcy  amcog  one 
■nothflr  are  obliged  to  have  their  aeveral  portiona  aUotted  to  them  to  hdd  in 
■evenly.  It  ia  tme  that»  in  a  few  oaaei^  a  partiri  partition  hae  been  treated 
aannaathoriMdandiiiq^copervnderaUcizoamitanceB'':  Id.,  citing  Atoina 
T.i^96er<^0l^2fihran,199;J7and^T.Z;MeM;8Bdw.CaL88^^  "Bat  the  decided 
weij^t  d  anthority  lathe  other  way.  Two  or  more  co-tenanta  may  nnite  in  a 
petition  lor  partitioDy  and  have  their  moietisa  eet  off  to  them,  to  be  by  tiwm 
enjoyed  togrther  and  undivided"!  Id.,  citing  CTfAam  v.  Aradliaf,  17  Me.  4S7; 
Page'w,  fTe&tfer, 8 llich. 266;  iTorAr^ t. ^Mbrfon,  8 How. Pt. 861;  BIMy. 
Kttmm,  12  Ind.  86;  ^ 2fai  V.  JTby^  6  Met  826.  "The  plafaitiff  m  partition  ia 
entitled  to  have  hia  ahare  eet  oA^  if  the  prenusea  are  capable  of  befaig  divided, 
lor  that  ia  hia  object  in  inatitnting  the  proceedingi;  bat  if  the  dtoatkm  of  the 
defendanti  ia  snoh  aa  to  render  it  for  their  interact  to  retain  their  proportiona 
together  and  undivided,  tiiere  can  be  no  pcanble  objection,  in  principle^  in  per- 
mitting it  to  be  done^  nor  ia  it  incon^tible  with  the  q^t  and  intent  of  the 
act":  Id.,  citing  JfcVFAorfWT.  Mion,  2  Wend.  446;  /fo&HNi t.  iSftenaood;  4 
Beav.  186;  AVbMw.  Berry,  46K.  H.  869;  Jfnrray t.  W^odm,  17  Wend.  610; 
Qkmeock  v.  Evtglm,  66  Tex.  461;  JBoftfe  ▼.  JMm  48  U.  901  BntitioB  of 
aevend  traeta  cannot  be  had  in  one  aoit^  by  a  tanaat  In  comwioii  of  all,  n^ient 
/a  <A6  Jfotter  <//V«Nlte^  80  Am.  Dec  208. 

Tbb  nnrciFAL  cum  n  coebd)  in  Okam  r.  WOkmu^  71  Ma.  196^  to  the 
point  thatatanaat  in  common  eaanol  force  a  pvtitioA  el  en|yapwlol  tbe 
eetateheldln 


F^SABODT  V.  HaWBTT. 


To  OujivnTUiw  LioAL  Bhtet,  Pasxim  hdit  Qo  vxdur  Tamtam  with 
Ts4T  IirmiT.  The  mere  going  npon  land  will  not  alwaya  conatitate  a 
legal  entry,  aaiBcient  to  veat  the  aotoal  aeiain  In  thcee  who  have  the 

Baio.  — Bmtbt  will  n  Lual,  where  the  rfimriinii,  or  hia  anthoriaed 
agents  goea  npon  the  locm  <»  qtu>  with  the  intent  of  making  an  entiy, 
and  then  and  there  dedarea  anch  parpooe  to  the  dimeiaor. 

Bktbt  Made  bt  Oni  ov  Doansu'a  Hnsa,  or  by  more  than  one  bat  laee 
than  all,  or  by  the  anthoriaed  agent  of  one  or  more  bat  leae  than  all, 
will  be  preeamed,  in  the  abeenoe  d  all  2^roof  to  the  contrary,  to  be  in 
maintenance  of  the  right  of  aU. 

KfiBOT  ov  Bntrt  bt  OwmoL  — Ji,  within  twenty  yeera  after  one  ii  die* 
aeiaed  of  hia  landa,  the  hein  of  the  diewiiee,  or  theur  anthoriaed  agents 
legally  enter  npon  the  premieci,  it  wiU  pat  an  end  to  the  onater,  and 
veit  tbe  aeiain  in  thoee  who  have  the  nght;  bat  if  the  diiaeiiee,  aa  a 
wrong-doer,  atiU  retaina  poaaeanon  after  the  entry,  it  wiU  f"?^m"^  to  a 
new  diaeeiam  of  theheira. 
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OBmn  ov  GamDLLL  Imnm  to  Wbit  ov  Bstbt  OAmrov  n  ICAnrriivBis 

wliere  a  legal  entry  has  been  prored  to  hare  been  made  within  twenty 

yean  before  the  oommenoement  of  the  action. 
-AanjASL  PdgBMnoK"  is  BossnaioN,  Ofxn,  NarciBioirB^  and  ADViBax  nr 

ira  Cbabiotkb;  bat  the  time  of  its  continnanoe,  for  any  porpoee,  may 

Tuy  indiflbnot  itatnteii 
Tnrikirr'a  GoMTEAor  to  Ooamr  PBrnnn  n  Ko  EnDuros  of  Tnui  oi 

Hm,  thoagh  the  tenant  be  hi  poeeeeeion. 
bvikirr'a  Bft^nmmnB,  Oooro  to  Ldot  ob  Qvauft  hb  Right  AusDra 

noM  FoMMnov,  are  •^mi.^'MA  to  ahow  the  ohaiaoter  of  the  poaaea 


■oMr  or  FoBMiB  Tm^irr'a  CkurcBAor  to  Oontst,  and  of  hu  Dbolaba- 
«i02fB  WHQji  IN  PoflBianoN.  —  Where  a  former  tenant^  in  poeaeaaion, 
exeonted  a  contract  to  couTey  premiaea  to  a  aabeeqnent  tenant,  a  die- 
aeiaQry  and  nndar  whom  the  defendant  in  a  writ  of  entry  claima  to  hold, 
the  dedarationa  of  the  former  tenanti  limiting  or  qualifying  hia  right 
ariaing  from  poeaeaaion,  are  adnuaaible,  where  he^  with  the  knowledge  of 
the  diaamaor,  acted  aa  the  agent  of  the  diaaeiaee.  Such  declarationa  can- 
not be  conaidnred  aa  contradictory  to  the  contract  itaelf ;  and  the  party 
holding  anch  a  contract  to  be  Talid,  poaaeaaea  the  premiaea  deacribed 
therein  in  anbmiaaion  to  the  one  haying  the  title. 

OoMmnuTiov  to  Dnwimnn  fob  kb  Buildinob  and  iMFBovxifiim^  where 
the  diaaeiain  haa  continned  lor  twenty  yean,  ia  an  abaordity.  The  dia- 
aeiMV  obtaina  a  title  in  fee. 

biBOT  OF  Dnansnr,  dt  Sfwial  Oabbb,  fob  Mobx  than  Twintt  Tbabs.  — 
When  a  peraon  haa  title  to  an  eatate  in  landa  for  Ufe,  remainder  to 
another,  ^e  fanner  may  have  been  diaaeiaed  for  more  than  twenty  yeara. 
Hia  right  d  entiy  ia  f oreyer  baned,  and  daring  hia  life  the  remainder- 
man can  haye  no  right  of  action^  or  right  of  entry,  aa  theae  ri^^ta  do  not 
eonmMwice  nntil  the  determination  of  the  particolar  eatate;  bat  when 
that  ia  detennineJ,  the  remainderman  ia  by  law  admitted  to  bia  ri|^t  of 
action,  which  cannot  be  raaiated,  onleaa  it  be  npqn  other  ground. 

OOBBBCr  AND   InOOBBBOT  IN8TBUCZI0N8  AS  TO  VaLUB  OF  DI88BI8SD   PBBM  • 

IBX8.  —  Where  diaaeiaed  land  contained  a  qnarry  of  granite,  nndiadoaed 
nntil  the  operationa  of  the  diaaeiaor,  the  tenant^  the  latter  had  no  right 
to  reqneat  an  inatmctian  that,  in  eathnating  what  woold  haye  been  the 
yafaie  of  the  premiaea  if  no  bnildinga  had  been  erected,  or  improyementa 
made^  or  waate  committed,  the  jary  ahoald  find  what  the  yalne  woold 
haye  been  without  that  knowledge  of  the  quality  and  yaloe  of  the  granite 
whioh  the  tenant'a  improyementa  alcoe  had  diieloiied  by  opening  the 
q[nairiea  and  working  the  granite;  for  the  intrinsic  yalne  of  the  premiaea 
might  haye  been  as  ndly  manifested  otherwiae.  The  oocreot  inatraction 
waa,  that  they  woald  eatimate  what  wonld  have  been  the  yalne  of  the 
premiaea  at  the  time  of  the  trial,  proyided  no  buildinga  had  been  erected, 
or  improyementa  made^  or  waate  committed. 

TiBoior  WILL  NOT  BB  Sbt  asxdb  bioausb  It  Diffbbs  fbom  Opinions  of 
WiTNBSSis  ss  to  the  yalne  of  the  land  in  contrufewy,  when  no  improper 
inflaenoea  iq^pesr  to  haye  biased  the  jury. 

Fabtt  xust  bb  Tbbatbd  as  LiyiNO,  where  no  eyidencs  is  introdnced  to 
show  his  death. 

KlAMFLB  OF  InYAUD  DbBD— BFFBOT   OF   OmIIBION  OF  KaMB  IN  BODT  OF 

Dbbbi. — Whave  one  aign%  aeali^  and  deUren  an  inatnunant  anppcaed  to 
be  a  perfect  deed,  bat  hia  name  appean  in  no  other  part  thereof,  hia 
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interett  in  the  premises  described  in  saeb  infltnunent  is  not  therelij 
eonreyed.  A  deed  most  oontsin  words  ezpxesuTe  of  an  intention  tu  bs 
bound. 
Vmuaor  hat  bb  Amxkdmd  wbxs  It  Fubnibhis  All  Nbcbsabt  F^rrs; 
IS  wbere  the  jury,  in  oonseqnenoe  of  a  defeettre  deed,  find  for  the  <le- 
msndants  for  the  entire  premises  described  in  a  writ  of  entry,  when,  in 
iMt,  they  owned  only  an  aliquot  part»  and  where  the  defect  in  the  deed 
was  not  disoorered  at  the  triaL  In  snob  case,  the  Terdict  may  be 
amended  in  oonf  ormity  with  the  troth  of  the  case,  as  disclosed  by  the 
deed  in  which  the  defect  appears. 

Writ  of  entry.  The  plaintiflis  claimed  as  the  heirs  of  Solo- 
mon Peabody.  The  defendant  claimed  under  one  Israel 
Gregory.  The  jury  returned  a  verdict  for  the  demandants. 
They  found  that  the  tenant  held  the  premises  by  virtue  of  a 
possession  and  improvements,  and  had  had  the  same  in  actual 
possession  for  six  years  or  more,  before  the  commencement  of 
the  action;  but  they  also  found  that  the  tenant,  and  those 
under  whom  he  claimed,  had  not  had  the  actual  possession  of 
the  demanded  premises  more  than  twenty  years  prior  to  the 
commencement  of  the  suit.  The  jury  also  found  that  the 
increased  value  of  the  demanded  premises,  by  reason  of 
the  buildings  and  improvements  made  by  the  tenant,  and 
those  under  whom  he  claimed,  was  $8,187;  and  that  the  valae 
of  said  premises,  had  no  buildings  been  erected,  or  improve- 
ments  made,  or  waste  committed  by  the  tenant,  or  those  under 
whom  h^  claimed,  would  be  $8,836.  Other  facts  and  instruc- 
tions are  given  in  the  opinion.  To  the  refusals  to  instruct  the 
Jury  as  requested,  and  to  the  instructions,  the  tenant  excepted; 
and  filed  a  motion  to  set  aside  the  verdict  as  againat  law, 
against  evidence,  and  the  weight  of  evidence. 

Peter  Thaelter  cmd  Brother ^  for  the  tenant. 

A.  P.  Gould  and  /•  0.  /2obin«Ofi,  for  the  demandants. 

By  Court,  Tenkst,  C.  J.  The  demandants  in  this  aotioo 
seek  to  recover  a  judgment  for  possession  of  a  tract  of  land  in 
Muscle  Ridge  Plantation,  in  the  county  of  Knox,  formerly 
known  as  Peabody's  Island,  and  more  recently  as  Hewett'a 
Island. 

The  tenant  pleads  the  general  issue,  which  is  joined.  lie 
also  files  a  brief  statement,  claiming  what  are  usually  denomi- 
nated betterments,  on  two  grounds:  1.  That  the  premises  hav- 
ing been  in  the  actual  possession  of  the  tenant,  and  those 
under  whom  he  claims,  for  more  than  six  successive  years  be* 
fare  the  commencement  of  this  action,  he  claims  compensatioo 
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for  the  btdldings  and  improvementa  on  the  prenuflee,  made  by 
him  and  those  nnder  whom  he  claims;  and  he  requests  that 
an  estimation  be  made  by  the  jury  of  the  increased  yalne  of 
the  premises,  by  reason  thereof;  2.  That  he  alleges  and  offers 
to  prove  that  he,  and  those  under  whom  he  claims,  have  had 
the  premises  in  actual  possession  for  more  than  twenty  years 
prior  to  the  commencement  of  this  action,  and  he  requests 
that  the  jury  shall  find  the  value  of  the  premises  at  the  time 
the  tenant,  and  those  under  whom  ho  claims,  first  entered 
thereon,  and  that  in  estimating  the  increased  value  of  the 
premises  by  reason  of  the  buildings  and  improvements,  they 
shall  find  the  value  of  the  premises  at  the  time  of  the  trial, 
over  and  above  the  value  thereof  at  the  time  the  tenant  and 
those  under  whom  they  claim  first  entered  thereon. 

The  demandants,  in  proper  written  form,  request  that  the 
jury  estimate  what  would  have  been  the  value  of  the  premises 
at  the  time  of  the  trial,  provided  no  buildings  had  been 
erected,  or  improvements  made,  or  waste  committed  by  the 
tenant  or  those  under  whom  he  claims,  if  they  shall  find  the 
tenant  is  entitled  to  betterments,  and  shall  estimate  the  value 
of  the  buildings  and  improvements,  or  the  increased  value  of 
the  premises,  by  reason  thereof,  as  requested  by  the  tenant. 

Stephen  Peabody  conveyed  to  Solomon  Peabody,  the  father 
of  the  demandants,  by  warranty  deed  dated  November  9, 1808, 
duly  acknowledged  and  recorded,  the  island  in  question. 
Stephen  Peabody  received  conveyance  by  a  like  deed  from 
George  Ulmer,  dated  July  27, 1803,  of  the  premises. 

Sotemon  Peabody  was  in  possession,  under  the  deed  to  him, 
from  its  date  till  about  the  year  1827  of  the  same,  when  he 
moved  away,  and  was  soon  after  succeeded  in  occupation  of 
the  island  by  Israel  Oregory,  who  continued  to  occupy  the 
same  till  July  24, 1843,  when  he  conveyed  the  same  by  a  war- 
ranty deed  to  the  tenant,  duly  acknowledged  and  recorded. 

Under  the  general  issue,  the  tenant  claims  to  hold  a  title  in 
fiw  by  a  diiiswirin  made  by  Gregory,  his  grantor,  continued 
without  interruption  for  more  than  twenty  years  by  his  grantor 
and  himselfl 

That  more  than  twenty  years  have  elapsed  since  the  tenant's 
grantor  commenced  the  occupation  of  the  premises  before  the 
date  of  the  writ,  is  not  denied ;  but  it  is  insisted  for  the  demand- 
ants that  during  the  most  of  the  time  between  the  commence- 
ment of  the  occupation  of  Oregory  and  the  institution  of  this 
suit,  this  occupation  has  been  in  submission  to  the  tiUe  of 
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Solomon  Peabody,  during  hie  life,  and  of  his  heirs  or  their 
grantees  since  hiB  death;  and  if  any  disseisin  has  been  made 
by  the  tenant,  or  those  under  whom  he  claims,  it  has  been 
purged. 

The  demandants  introduced  in  evidence  a  writing,  coming 
from  Gregory's  possession,  in  the  following  words  and  figures: — 

"  Thomaston,  Jan.  10,  1829. 

*'  This  is  to  certify  that  I,  Philip  Ulmer,  of  Thomaston,  do 
agree  to  convey  a  certain  island,  known  by  the  name  of  Pea- 
body's  Island,  and  one  by  the  name  of  Crow  Island,  and  another 
by  the  name  of  Two  Bush,  lor  the  consideration  of  $350, 
to  be  paid  in  two  years,  in  annual  payments,  which  Israel 
Gregory  has  given  his  notes  for  this  day;  and  if  said  Gregory 
pays  said  notes,  then  the  said  Ulmer  is  to  give  the  said  Greg- 
ory a  deed  of  the  above-mentioned  islands;  and  if  said  Gregory 
fjEdls  of  paying  said  notes,  then  the  above  obligation  is  to  be 
void,  otherwise  it  shall  remain  in  fiill  fixrce  and  virtue. 

<<  Philip  Ulmsb. 

"  Attest:  Habrdbt  Uuceb,  Alden  Uliisb." 

Alden  Ulmer,  oalled  as  a  witness  for  the  demandants,  testi- 
fied that  he  was  the  administrator  of  his  father,  Philip  Ulmer's 
estate;  that  he  was  fifty-two  years  old;  remembered  when  his 
father  cut  the  hay  on  Peabody 's  Island;  was  eighteen  or  nine- 
teen years  old  at  the  time  his  father  cut  the  hay,  and  that  his 
father  had  the  care  of  th^  island  some  two  or  three  years  be- 
fore Gregory  went  on;  did  not  recollect  the  time  of  going  on, 
or  the  fact.  The  witness  further  testified  that  he  "  heard  his 
father  say  he  never  had  the  island  in  oharge  for  himself;  this 
was  while  he  was  in  possession.  The  ooavetsation  was,  that 
Peabody  owed  him  a  small  sum,  and  that  he  had  the  island 
in  charge  to  make  that  out  of^  and  whatever  he  made  over  that 
he  was  to  return  to  Peabody." 

The  testimony  contained  in  the  preceding  paragrajdi  was 
objected  to  by  the  tenant.  The  witness  further  stated  that  he 
never  set  up  any  claim  to  the  island,  and  his  father  never 
claimed  title  thereto  to  his  knowledge. 

The  demandants  introduced  in  evidence  the  two  notes  dated 
January  10, 1829,  signed  by  Gregory,  payable  to  Philip  Ulmer, 
in  one  and  two  years  respectively,  with  interest,  and  described 
in  the  contract  of  the  same  date;  also  a  receipt  dated  May  28, 
1828,  Philip  Ulmer  to  Israel  Gregory,  for  rent  of  the  island. 

The  case  discloses  much  evidence,  introduced  by  the  de- 
mandants, tending  to  show  that  Gregory  well  nndeistood  that 
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Peabody  was  the  owner  of  the  island,  and  that  Philip  XTlmez 
bad  the  charge  thereof  as  the  agent  of  Peabody;  and  that,  in 
addition  to  the  contract  given  by  the  said  Ulmer,  and  the 
notes  of  Gregory,  he  repeatedly  recognized  the  right  of  Peabody 
as  the  owner  of  the  island,  and  as  late  as  the  year  1840,  drove 
to  Thomaston  a  yoke  of  oxen  for  the  purpose  of  delivering  the 
same  to  Ulmer,  as  part  payment  of  the  notes  given  as  the  con- 
sideration of  the  contract  Evidence  was  also  introduced  by 
the  tenant  for  the  purpose  of  showing  that  Gregory  repudiated 
the  right  of  Peabody  and  of  Ulmer  to  the  island,  and  in  ex- 
planation of  the  evidence  adduced  by  the  demandants. 

Evidence  was  also  introduced  by  the  demandants  to  show 
that,  at  several  times,  some  of  the  heirs  of  Solomon  Peabody, 
and  his  widow,  and  the  agent  of  the  widow  and  the  heirs, 
made  entries  upon  the  premises,  by  the  authority  of  the  heirs, 
with  the  intention  of  vesting  the  seisin  in  the  heirs. 

The  tenant's  counsel  requested  certain  instructions  to  the 
jury,  which  were  given;  other  requests  £ar  instructions  were 
not  given,  or  were  qualified,  which  his  counsel  do  not  rely  upon 
in  argument.    These,  it  is  unnecessary  now  to  consider. 

The  second  and  fiyurth  requests,  as  they  were  presented,  were 
that  the  testimony  of  certain  witnesses  for  the  demandants,  on 
which  reliance  was  placed  to  show  entries  to  interrupt  the  dis- 
seisin of  the  heirs  of  Solomon  Peabody,  after  his  decease, 
could  not  have  such  ejBTect  in  law,  so  as  to  prevent  the  tenant 
from  obtaining  a  title  in  fee  to  the  premises,  by  the  continued 
adverse  possession  of  twenty  years  before  the  institution  of  this 
fluit. 

The  court  did  not  undertake  to  give  a  construction  to  the 
language  of  the  witnesses,  as  upon  a  written  contract^and  to 
determine  the  l^al  elSect  thereof,  but  instructed  the  jury  that, 
if  the  heirs  of  Solomon  Peabody,  or  by  their  authorized  agoi^ 
lawfully  entered  upon  the  premises  within  twenty  years  after 
the  disseiirin  of  Peabody  by  Gregory,  the  seisin  was  thereby 
rested  in  the  heirs,  and  the  elSect  of  such  entry  was  to  put  an 
end  to  the  ouster;  and  if  Gregory,  as  a  wrong-doer,  still  retained 
the  possession  after  the  entry,  it  was  a  new  disseisin  of  the 
hairs.  That,  if  the  entry  was  made  by  one  of  the  heirs,  or  by 
more  than  cne  less  than  all,  or  by  the  agent  of  one  or  more 
less  than  all,  it  is  presumed  to  be  in  maintenance  of  the  rights 
of  all,  in  absence  of  all  proof  to  the  contrary.  That  to  oon- 
fltitute  a  legal  entry,  the  party  must  go  upon  the  premises  with 
that  intent    The  mere  going  upon  the  land  will  not  always 
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constitate  a  legal  entry  Bofficient  to  vest  the  actual  seisin  in 
those  who  have  the  right.  If,  within  twenty  years  after  Or^ory 
first  disseised  Solomon  Peabody ,  the  heirs  of  the  latter,  or  their 
agent,  duly  authorised,  went  upon  the  premises  with  the  intent 
of  making  the  entry,  and  they  then  and  there  disclosed  to 
Gregory  that  they  came  for  such  purpose,  it  would  be  a  legal 
entry,  and  if  a  legal  entry  was  made  within  twenty  years  before 
the  commencement  of  the  present  action,  the  defense  under  the 
general  issue  was  not  maintained. 

The  third  request  was,  that  the  same  facts  mentioned  in  the 
second  request  cannot  by  law  operate  to  deprive  the  tenant  of 
the  benefit  of  the  provisions  of  the  thirty-fourth  chapter  of  the 
statutes  of  1853,  relating  to  betterments,  to  wit,  an  act  ad- 
ditional to  chapter  145  of  the  Revised  Statutes.  And  the  fifth 
instruction  requested  was,  if  the  court  declined  to  give  the  last 
requested  instruction,  in  such  case,  he  is  requested  to  instruct 
the  jury  that  such  a  possession  would  not  be  interrupted  by 
the  facts  therein  referred  to,  so  for  as  to  deprive  the  tenant  of 
the  benefit  of  the  act  of  1853. 

Under  the  third  and  fifth  requests,  the  judge  remarked  thai 
the  actual  possession  mentioned  in  the  statutes  of  1853,  c.  84, 
sec.  1,  was  a  possession  which  was  open,  notorious,  and  adverse 
in  its  character,  did  not  difier  from  that  mentioned  in  the 
Revised  Statutes  of  1840,  c.  45,  sec.  23,  excepting  as  to  the  time 
of  its  continuance. 

The  sixth  instruction  requested  was,  that  in  estimating  what 
would  have  been  the  value  of  the  premises  if  no  buildings  had 
been  erected,  or  improvements  made,  or  waste  committed,  the 
jury  should  find  what  the  value  would  have  been,  without  that 
knowledge  of  the  quality  and  value  of  the  granite  which 
the  tenant's  improvements  alone  had  disclosed  by  opening  the 
quarries  and  working  the  granite.  The  instruction  requested 
was  not  given;  but  the  jury  were  instructed  that ''  they  would 
estimate  what  would  have  been  the  value  of  the  premises  at 
the  time  of  the  trial,  provided  no  buildings  had  been  erected, 
or  improvements  made,  or  waste  committed,"  from  all  the  evi- 
dence in  the  case,  and  they  were  instructed  that  the  foregoin|p 
was  the  rule  of  law  which  they  would  be  governed  by;  and 
what  effect  they  would  give  to  the  evidence  was  submitted  to- 
them  to  determine  as  matter  of  fact 

In  addition  to  the  foregoing  instructions  under  the  requests,, 
the  court  instructed  the  jury  that  if  the  writing  of  January  10^ 
1829,  was  executed  by  Philip  Ulmer,  and  delivered  by  him  i» 
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Oregorjy  as  the  agent  of  Solomon  Peabody,  and  Gregory  knew 
at  the  time  thai  therein  Ulmer  was  acting  as  the  agent  of  said 
Peabody,  it  is  evidence  that  Oregory  was  holding  in  submis- 
(rion  to  said  Peabody. 

There  is  evidence  from  deeds  introduced  that  Solomon  Pea- 
body  had  title  to  the  premises.  There  is  none  that  Philip 
Ulmer  had  acquired  any  title.  His  contract  to  convey  to  Pea- 
body  is  not  evidence  of  a  title  in  him.  He  was  in  possession 
of  the  premises,  and  like  the  declaration  of  any  other  tenant 
in  possession,  his  statements,  going  to  limit  or  qualify  his  right 
arising  from  possession,  was  admissible  to  show  the  character 
of  the  possession.  In  connection  with  other  evidence  that 
Ulmer  acted  as  an  agent  of  Peabody,  and  that  Gregory  knew 
it,  made  the  part  objected  to  admissible  with  the  other  por- 
tion of  the  testimony  upon  that  point.  K  the  jury  believed 
the  evidence,  Gregory  held  the  relation  to  Peabody  of  having 
taken  a  contract  to  convey  land  to  him  on  the  fiilfillment  of 
the  condition.  And  so  long  as  such  a  relation  continues,  the 
authorities  cited  for  the  demandants  well  establish  tiie  princi- 
ple that  the  party  holding  such  contract  as  valid,  possesses 
the  premises  described  therein,  in  submission  to  the  one  hav- 
ing the  titie.  The  evidence  cannot  be  regarded  as  contra- 
dictory to  the  contract  itself. 

Much  evidence  was  in  the  case,  according  to  the  report  on 
the  subject,  whether  an  entry  had  been  made  on  the  part  of 
the  heirs  of  Solomon  Peabody.  The  court  gave  instructions 
touching  the  facts  necessary  to  be  proved  to  constitute  an  en- 
try sufficient  to  vest  the  seisin.  In  Robinson  v.  Swetij  3 
Me.  316,  it  is  said  by  Weston,  J.,  in  delivering  the  opinion 
of  the  court:  "An  entry  into  land  to  purge  a  disseisin  should 
be  made  with  that  intention;  and  such  intention  should  be 
sufficientiy  indicated,  either  by  the  act  itself,  or  by  words  ac- 
companying the  act."  "The  intent  may  sometimes  appear 
from  the  act;  at  other  times  from  the  declarations  of  the  party; 
but  when  both  are  taken  together,  it  will  be  still  more  mani- 
fest": Steams  on  Real  Actions,  43.  "And  when  the  entry  is 
to  be  made  upon  land,  the  person  who  makes  the  entry  may 
go  upon  any  part  of  the  land,  declaring  the  purpose  for  which 
he  enters":  Id. 

"In  several  cases,  the  entry  for  one  person  may  inure  to  the 
use  of  another.  The  case  of  joint  tenants  and  tenants  in  com- 
mon have  been  alluded  to":  Steams  on  Real  Actions,  42; 
Meam  v.  WeUeB^  12  Met  356.  These  authorities  sustain  the  in- 
stractioDS  on  this  point 
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The  instruction  giving  the  meaning  of  the  statute  of  1853, 
c.  34,  sec.  1,  cannot  be  held  erroneous.  This  chapter  is  en- 
titled "An  act'  additional  to  chapter  145  of  the  Revised  Stat- 
utes." "When  the  demanded  premises  have  been  in  the 
actual  possession  of  the  tenant,  or  those  under  whom  he  claims, 
for  six  successive  years  or  more,  before  commencement  of  the 
action,  he  shall  be  allowed  a  compensation  for  the  value  of  any 
improvements,"  etc.:  R.  S.  1840,  c.  145,  sec.  23. 

By  the  statute  of  1853,  c.  34,  sec.  1,  it  is  provided,  "and  if 
the  tenant  claiming  compensation  for  buildings  and  improve- 
ments, and  making  a  request  for  an  estimation  by  the  jury  of 
the  increased  value  of  the  premises  by  reason  thereof,  shall 
also  allege  and  prove  that  he,  and  those  under  whom  he  claims, 
have  had  the  premises  in  actual  possession  for  more  than 
twenty  years  prior  to  the  commencement  of  the  action,  the 
jury  may  find  that  ikct,  and  in  estimating  the  value  of  the 
premises,  provided  no  buildings  or  improvements  have  been 
made  thereon,  by  the  tenant  or  those  under  whom  he  claims, 
shall  find,  and  in  their  verdict  state,  what  was  the  value  of 
the  premises  at  the  time  when  the  tenant,  or  those  under  whom 
he  claims,  first  entered  thereon.  And  the  sum  so  found  and 
stated  shall,  for  the  purposes  of  the  aforesaid  chapter,  be 
deemed  and  taken  for  the  estimated  value  of  the  premises. 
And  in  estimating  the  increased  value  of  the  premises  by 
reason  of  the  buildings  and  improvements,  the  jury  shall  find 
and  in  their  verdict  state  the  value  of  the  premises,  at  the 
time  of  the  trial,  over  and  above  the  value  thereof  at  the  time 
when  the  tenant,  or  those  under  whom  he  claims,  first  entered 
thereon.  And  the  sum  so  found  and  stated  shall,  for  the  pur- 
poses of  said  chapter,  be  deemed  and  taken  to  be  assessed  for 
the  buildings  and  improvements." 

A  construction  has  long  since  been  put  upon  the  act,  which 
was  substantially  the  same  as  that  of  the  Revised  Statutes  of  • 
1840, 0. 145,  sec.  23.  And  the  "actual  possession"  as  used 
therein  was  that  which  was  adverse  to  the  legal  title:  Kncz  y. 
Bookj  12  Mass.  329;  Treat  v.  Strickland^  23  Me.  287.  And  in 
the  revisions  of  the  statutes,  when  the  same  language  had 
been  substantially  retained,  the  construction  is  to  be  treated 
as  adopted  by  the  legislature. 

It  is  contended  that,  in  the  additional  statute  to  that  whiob 
has  long  been  so  familiar  to  the  profession,  the  words  "actual 
possession"  do  not  mean  a  possession  which  is  adverse,  but 
one  which  has  all  along  been  the  possession  under  a  party 
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having  a  title  in  fee.  It  is  not  easy  to  adopt  a  construction 
which  may  operate  to  produce  the  most  flagrant  injustice,  and 
which  showslBUch  a  poverty  of  language,  that  the  legislature 
could  not  find  terms  to  make  known  their  intention,  without 
giving  to  words  in  the  same  chapter,  which  are  identical,  a 
meaning  wholly  inconsistent  with  each  other,  and  producing 
a  result  in  one  part  diametrically  opposite  to  that  in  another. 

If  a  party  owning  lands  has  been  disseised  thereof,  and  that 
disseisin  has  continued  for  twenty  years,  compensation  to  the 
disseisee  for  his  buildings  and  improvements  is  a  simple  ab- 
surdity. He  obtains  a  title  in  fee.  But  there  may  be  cases 
when  a  party  has  been  in  the  adverse  possession  of  real  estate 
for  a  term  much  longer  than  twenty  years,  and  he  is  still  lia- 
ble to  be  dispossessed,  but  not  by  the  one  whom  he,  or  those 
under  whom  he  claims,  has  disseised.  When  a  person  has 
title  to  an  estate  in  lands  for  life,  remainder  to  another,  the 
former  may  have  been  disseised  for  more  than  twenty  years; 
his  right  of  entry  is  forever  barred;  but  during  his  life,  the 
remainderman  can  have  no  right  of  action  or  right  of  entry. 
These  rights  do  not  commence  till  the  determination  of  the 
particular  estate.  When  that  is  determined,  the  remainder- 
man is  by  law  admitted  to  his  right  of  action,  which  cannot 
be  resisted,  unless  it  be  upon  other  ground.  For  such  and 
similar  oases,  it  is  apprehended,  the  statute  of  1863,  c.  34,  was 
enacted.  Whether  it  can  be  effectual,  or  not,  in  a  case  to  which 
it  may  be  applicable,  we  give  no  opinion. 

The  sixth  requested  instruction,  if  given,  would  have  re- 
stricted the  value  of  the  premises  to  the  condition  in  which 
they  were  when  the  ^'  actual  possession,"  as  used  in  Revised 
Statutes  of  1840,  c.  146,  sec.  23,  of  the  tenant  commenced.  If 
it  had  not  been  for  such  '*  actual  possession  "  of  the  tenant,  the 
intrinsic  value  of  the  island  might  have  been  as  fully  mani- 
fested as  by  the  operations  of  the  tenant.  The  whole  matter 
was  properly  submitted  to  the  jury,  under  all  the  evidence  in 
the  case. 

The  motion  that  the  verdict  be  set  aside,  and  a  new  trial 
granted,  because  the  verdict  is  against  law,  against  evidence 
and  the  weight  of  evidence,  we  will  briefly  consider. 

On  the  questions  touching  the  value  of  the  buildings  antl 
improvements,  and  of  the  value  of  the  premises,  if  no  buildings 
or  improvements  had  been  made,  or  waste  committed  thereon, 
the  finding  of  the  jury  differs  from  the  opinions  of  most  of  the 
witnesses  introduced.     But  the  facts  on  which  these  opinions 
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were  based  were  discloeed  by  witnesses  wbo  bad  good  oppor- 
tunity of  knowing  sucb  facts,  and  may  be  considered  as  an 
important  element  for  the  consideration  of  the  jury  in  finding 
the  value  which  they  were  to  pronounce  in  their  verdict;  and 
we  are  not  satisfied  that  the  jury  were  under  such  influences 
as  to  make  it  the  duty  of  the  court  to  disturb  the  verdict  on 
this  account. 

It  appears  fxom  the  evidence  that  there  are  nine  children  of 
Solomon  Peabody,  who  are  the  only  heirs;  that  the  demand* 
ants  have  the  title  of  eight  of  them  without  dispute.  It  was 
supposed  by  both  parties,  at  the  time  of  the  trial,  that  the  in- 
terests of  aU  the  heirs  were  united  in  the  demandants,  and  the 
verdict  was  rendered  accordingly.  Among  the  heirs  was  the 
son  of  the  ancestor,  William  Peabody,  who  appears  to  have 
signed  and  sealed  an  instrument,  supposed  to  be  a  perfect 
deed,  to  Sarah  N.  Patten,  one  of  the  demandants,  dated  Sep- 
tember 10,  1844;  but  his  name  appears  in  no  other  part 
thereof,  and  it  is  denied  that  any  portion  of  the  premises 
passed  by  it. 

No  evidence  was  introduced  to  show  the  death  of  William 
Peabody,  and  he  must  be  treated  as  living. 

According  to  2  Bla.  Com.  297,  the  matter  of  a  deed  must  be 
legally  and  orderly  set  forth;  that  is,  there  must  be  words 
BufBcient  to  specify  the  agreement  and  bind  the  parties.  It 
is  not  absolutely  necessary,  in  law,  to  have  all  the  formal  parts 
that  are  usually  drawn  out  in  the  deeds,  so  as  there  be  suffi- 
cient words  to  declare  clearly  and  legally  the  party's  mean- 
ing. In  CaUin  v.  Ware,  9  Mass.  218  [6  Am.  Dec.  56],  it  is 
said  by  the  court:  '^  A  deed  cannot  bind  a  party  making  it,  un- 
less it  contain  words  expressive  of  an  intention  to  be  bound." 
We  think  the  instrument  is  not  operative  as  a  deed  to  convey 
the  interest  of  William  Peabody. 

Can  the  verdict  be  amended  so  that  judgment  may  be  ren- 
dered for  that  undivided  portion  of  the  premises  which  is  the 
property  of  the  demandants?  This  defect  was  unknown  to 
the  parties  and  their  counsel  at  the  time  of  the  trial,  as  we 
understand  from  the  arguments.  It  was  supposed  by  both 
that  if  the  demandants  should  prevail,  it  would  be  for  the 
premises  described  in  the  writ  entire.  But  they  must  recover 
upon  the  strength  of  their  own  title.  If  the  fact  now  disclosed 
was  made  known  at  the  trial,  they  could  have  recovered  a  ver- 
dict for  that  undivided  portion  of  the  estate  to  which  thoy  had 
proved  a  title,  under  the  Revised  Statutes  of  1840,  c.  145,  sec.  1  '^. 
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The  Terdiot  fiimiBhes  all  the  facts  which  are  neoessary  to 
make  the  correction  in  every  respect.  According  to  the  au- 
thorities cited  for  the  demandants,  the  verdict  may  be  amended 
in  conformity  to  the  truth  of  the  case  as  disclosed  by  the  deed 
in  which  the  defect  appears:  Clark  Y.Lamb,  8  Pick.  415  [19 
Am.  Dec  882].  On  the  amendment  being  made,  the  excep- 
tions and  motion  should  be  overruled. 

AppLvroN,  QooDKNOWy  Kbmt,  and  Dickbbsqn,  JJ.,  concurred. 


DaOLABATIOlIB  OT  TkNAST  TS    PO68SSIDN    ABM    AT)MT>«TBIJB  tO  flhow  thtt 

duoaoter  of  hia  pOMenaon:  Currier  y.  Cfakf  77  Am.  Dec  843,  and  note  345; 
Leger  y.  Doyie,  70  Id.  240^  and  note  246. 

YxBDior  wUiL  HOT  BE  QwT  Asn>B  AS  lOADTST  BTn>iNOB  whon  the  credi- 
bility of  witneaaea  ia  to  be  oonaidered,  preanmptiona  made,  inf erencea  drawn, 
and  the  natore  of  the  evidence  ia  anch  that  different  persona  might  haYe  dif- 
fered f^m^wrnf^g  it^  and  haYe  arriYod  at  a  reanlt  different  from  that  found 
by  the  jury:  Wria^  y.  Bo^titon,  72  Am.  Deo.  319,  and  note  324. 

DjattBiaoa'a  Adysrsi,  Exglitbzyi,  Ck>in3Nuou8  Possission,  for  period  pre- 
aoribed  by  atainte  of  limitatuma,  will  confer  title  upon  him:  Martin  y.  Jack- 
mm,  67  Am.  Dea  489;  Stump  y.  Hemy,  61  Id.  300;  and  will  bar  the  diaaeiaee'a 
right  of  entry,  or  any  action  by  him  to  recoYer  the  right  to  enter:  School  Dis- 
tHet  Y.  Btmmm,  62  Id.  61& 

What  Brtbt  bt  Owbbb  of  Bjultt  wul  Tkbkdiatb  Adybbsb  Pobsbs- 
SKnr,  ABB  Vbr  Basa  or  Hoc. — The  reported  oaaea  on  thia  particular 
hnneh  d  iBtatmpUag  the  continnity  of  poaaaaaioii  an  acaroe.  To  conatitute 
9k  dianfiiain,  the  poaaaaaioii  of  the  diiaoiHOf  mnat  be  actoal,  adYerae,  and  ex- 
ehuBYe  in  ita  character, — importing  a  denial  of  the  true  owner'a  title  in  the 
apedfiic  parcel  of  land  daimed:  Woreufer  y.  Lord,  66  Me.  265;  SamMtU 
Y.  Borrowteak,  104  Maaa.  210;  and  it  may  be  proYed  by  oYidenoe  of  auch 
poaaeaoion,  without  proof  of  actual  notice  to  the  diaaeiaee:  Scmmeli  y.  Bor- 
rmBooale,  Id.  207.  But  a  diaaeiain  by  treapaaa  ii  an  incipiflnt  and  not  a 
eompletod  title:  .fieoii  y.  Bachdder,  74  Me.  202.  In  fiust^  the  title  which  ii 
acquired  by  adYerae  poaaeaaion  or  by  diaaeiain  ia  not^  in  any  caae^  an  abaolute 
title;  for  it  may  be  defeated  by  the  rightful  owner,  who  may  treat  any  one 
on  hia  land,  and  refnaing  to  leaYo  en  requeat^  aa  a  diaaeiaor.  Diaaeiain  leaYea 
in  the  owner  only  a  ofaoae  in  action,  for  the  YJndioation  of  which  two  princi- 
pal remediea  are  prodded.  Qua  ia  the  right  of  entry  without  the  aid  of  the 
coQiia;  and  the  other  ia  the  reccYery  of  the  poaaeaaion  by  the  Judgment  of 
the  ooort:  Tiedman  en  Real  Pftiperty,  aec  703;  BkdoB  y.  WettaihBif,  10  Mo. 
App.36& 

With  the  latter  remedy,  thia  note  doea  not  deaL  A  aeiain  once  loat  by 
diaaeiain  may  be  regained  by  a  ve-entry  by  the  diaaeiaee  upon  the  land,  with- 
out turning  the  peraon  in  the  actual  aeiain  out  of  poaaeaaion.  But  an  entry 
by  the  legal  owner  upon  the  land,  in  order  to  break  the  continuity  of  an  ad- 
Yerae poateeaicin,  muat  be  made  openly,  with  the  intenticn  of  aaaerting  hia 
cUim  thereto^  and  muat  be  aooompanied  with  acta  upon  the  land  which  char- 
acteriae  the  aaaertion  of  title  or  ownerahip.  It  muat  be  aooompanied  by  auch 
notice  aa  clearly  to  indicate  to  the  one  in  poaaeaoion  that  hia  poaaeaaion  ia 
ioYalid,  and  hia  right  to  the  aame  ia  challenged.  In  order  to  regain  a  aeiain, 
the  re-entiry  muat  be  made  by  the  actual  owner,  with  that  iactenti  and  muat  be 
Am.  Dae.  Vol.  t^tttiik 
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made  upon  aome  part  of  the  land;  See  principal  case;  Hendermm  ▼.  Oriffin,  5 
Pet.  157;  Tiodnian  on  Beal  Property,  aeo.  703;  3  Waahbnm  on  Real  Property, 
130;  Wood  on  T<iim'tation  of  Aotiona,  lee.  270.  It  is  enough,  however,  that 
the  owner  goes  npon  the  land  with  the  intent  thereby  to  regain  his  seisin. 
No  formal  decUratian  need  be  made  npon  the  land:  See  principal  case;  Bnck- 
ett  ▼.  SjK^fbrd,  14  Gray,  614;  BwrmoB  y.  Oalbip,  32  Conn.  499;  0*Hara.  v. 
BiehartUoHf  46  Pa.  6L  800.  An  entry  npcn  land,  and  cutting  wood  or  timber 
therefrom,  or  to  plow,  to  sow,  or  to  reap  or  gather  the  crops  -thereon,  would 
be  acts  of  ownership.  And  where  an  owner  of  land  in  the  adyerse  occupancy 
of  another  went  thereon  with  a  purchaser  to  show  him  the  land  and  to  ascer- 
tain the  quantity,  quality,  and  value  of  the  wood  thereon,  accompanied  by 
the  subsequent  execution  of  a  deed  to  the  person  so  entering  with  him,  it  was 
held  a  sufficient  entry  to  break  the  oontinuity  of  the  adverse  occupant  s  pos- 
session: BridbeU  v.  Spoffordf  14  Gray,  614.  So  where  an  entry  was  made 
upon  land  by  the  owner,  and  he  there  delivered  a-  deed  of  the  premises  to  a 
purchaser,  it  was  held  that  the  disseisin  was  so  far  purged  by  the  entiy  as  to 
give  operation  to  the  deed:  Oaiea  v.  Marcy,  10  Pick.  195;  Knox  v.  Jenfa^  7 
Masa.  488;  although  the  grantee  knew  that  the  land  was  claimed  adversely: 
Warner  v.  Bull,  13  Met.  1.  But  a  conveyance  of  land  to  another,  while  it  is 
in  the  adverse  possession  of  a  third  person,  under  claim  of  ownership,  though 
made  by  the  rightful  owner,  where  the  act  of  giving  the  deed  is  unaccom- 
panied by  an  entry,  ia  absolutely  void,  as  against  such  adverse  holder  or  his 
privies:  BteepU  v.  Downing,  80  Lid.  478. 

An  entiy  upon  land  in  the  possession  of  another,  in  order  to  work  a  legal 
interruption  of  such  possession,  must  be  made  under  such  circumstanoes  as 
to  enaUe  the  party  in  possession,  by  the  use  of  reasonable  diligenoe^  to  aa- 
oertain  the  right  and  claim  of  the  party  making  the  entry:  Wing  v.  HaB,  47 
Vt.  182.  A  claim  based  on  adverse  constructive  possesrion  under  a  tax  deed 
for  the  three  years  limited  by  the  statute,  may  be  a;voided  by  the  owner^s 
proof  of  actual  use  and  ooeupatian  for  any  portion  of  the  statutory  period. 
And  in  a  contest  between  such  tax  claimant  and  the  original  owner,  the  lat- 
ter may  establish  such  oocupation  by  proof  of  his  rental  of  the  land  to  ndgli- 
boring  farmers  to  mine,  in  open,  visible  cuts,  for  lead  ore,  in  the  winter,  and 
of  his  being  bound,  by  local  custom,  to  hold  the  diggings  for  them  respeet- 
ively  during  the  summer:  Wilton  v.  Henry,  86  Wis.  241.  Entering  upon 
land  and  surveying  it,  with  the  adverse  possessor's  knowledge,  for  tiie  pur- 
pose of  marking  the  boundaries  between  it  and  an  adjoining  tract,  is  such  an 
exercise  of  authority  and  such  un  assertion  of  ownerriiip  as  to  break  tiie  oon- 
tinuity of  the  adverse  possession;  See  note  to  TVotter  v.  Ccmody,  13  Am.  Doe. 
185.  A  mere  re-entiy  upon  the  land  by  the  disseisee,  or  by  his  anthoriaed 
agent,  with  the  intention  to  recover  the  seisin,  is  suffiment  to  regain  the 
seisin,  even  though  the  disswsar  is  not  actually  expelled,  since  the  joint  poa- 
session  by  them  destroys  the  element  of  exdusiveness  necessary  to  disseisin; 
See  principal  case.  An  abandonment  of  the  possession  by  the  disseisor  wiQ 
revest  the  seisin  in  the  rightful  owner:  Ofossfancf  v.  Jonei,  3  Strob.  479;  list 
vin  V.  Prcfprieiore  qfLoeh  and  CanaU,  6  Met  16^  32;  S.  C,  38  Am.  Dee.  M4; 
PoUb  v.  a&bai,  3  Wash.  O.  G.  476;  Samgar  r.  Kendall,  10  Oush.  241,  246; 
unless  there  are  two  joint  disseisors,  idien  the  abandonment  by  one  would 
only  make  the  other  disseisor  sole  seised:  AUen  v.  Hokon,  20  Pick.  468.  Of 
course  tiie  seisin  gained  by  the  abandonment  of  one  in  possession  may  bv 
again  lost  by  an  ouster,  send  such  ouster  is  a  rediueiBin:  8  Washbom  on 
Real  Property,  180.  The  doctrine  tiiat  an  abandonment  by  a  disseisor  of  his 
possession  of  the  eatate  operates  as  a  restoration  of  the  seisin  to  the 
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f,  and  tlitt  An  ihtaadaDBUtat  by  one  ol  two  joist  diiwieoM  ttakes  tib* 
«4bw  4ti«wiior  Mia  Mind,  is  aritieteed  in  a  uooMmbaJt  wrtandad  note  to  t 
Weehbom  on  Beal  Praperty,  131,  and  ilie  omm  zeviewed. 

Bat  after  a  party  k  onoe  diepawwrned,  it  is  not  every  eatiy  npoa  the  preei* 
iooB  witiumt  peEnuHBOii  that  will  dietnrb  the  adretae  peooMaiou.  He  may 
tread  npoa  hia  own  eoil»  and  atill  be  aa  arach  oat  of-  the  poaaeaaion  of  it  there 
aa  elaewfaefe.  He  nmat  aaaert  hia  dbim  to  the  land,  perform  aome  aot  wfaidh 
would  reinatate  him  in  poaaaaaion  before  he  oan  regain  what  he  haa  loat  It 
ia  evident^  therefore^  that  an  entry  by  atealtfa,  nnder  ogiemnatanoaa  that  go 
to  ahow  that  the  party  daimed  no  ri^ht  to  enter,  or  anentry  for  other  pur- 
•poaae  than  thoae  eonneoted  with  a  n^^  to  enter,  ianot  anffidont  to  break  the 
eontinaity  of  exoihiahre  poaaaaaion  in  another;  Bmrwm  v,  €kUhip,  92  Conn. 
4M;  noteto^V0«erT.  Cteod^,  13Am.]>eal86.  Of  oonrae,  the  bringing  of 
an  aetion  of  ejeotmeDfe^  and  a  reeoveiy  therein,  aeoompanied  by  an  entry, 
hraaJB  the  oontmmty  of  poaaeauon:  Gn^  v,  WeaUamlf  M  Fa.  ftt.  804;  hot 
tiie  atatate  ef  limitatiooa  ianot  aospended  by  an  nnanooaaafal  aoticn  of  ejeet- 
aant  not  leading  to  a  change  of  poaaaaaion:  Worbrmm  r.  €futkHe,  29  Id.  415; 
&  a,  72  Am.  Dea  ilfi4;  Kmuud^  v.  Beymolds,  Sfl  Ala.  864.  One  lumng  tibe 
n^^  of  poaaaaaion  may  aoqnire  it  in  an  orderly  and  peaeeahia  manaav;  bat 
the  owner  of  land  sabjeota  himaelf  to  an  actien  of  foroibfe  entry  and  detainer 
by  iaaSbHj  entering  upon  hia  own  premiaaa,  eren  when  he  haa  a  right  to  the 
immediate  poaaaaaion;  Note  to  Bmkr^.  CardweU,  Tl  Am.  Dea  W2.  There- 
loie^  an  entry  made  by  the  legal  owner  wifii  a  "high  hand,  "^  and  faroibly,deea 
aot  defeat  the  eentinnity  of  the  poeaeeaien  of  an  adroMeooeapant,  if  he  anb- 
aaoiMBcQy  leoaiaa  noaaeaaian  bran  wotipn  for  fonuble'entw  and  detainart 
Ovy  ▼.  Ednumi$9  71  Mo.  523;  i^arytMon  ▼.  Bartht^omew^  67  Id.  22a  A  rrile 
which  would  aOow  the  owner  of  land  to  arreet  the  operation  of  the  atatate  of 
limhationa  l^a  foreible  intmeion  npon  the  peaceable  poaaeeaion  of  an  adverae 
ooonpant^  and  hia  ezpnlaion  from  the  premiaee,  woald  be  followed  by  the 
■Boat  pemicioaa  oonaeqiaaaeea.  Tidenoe  and  diaorder  woald  apeedily  enaoe^ 
and  for  the  peaoefol  methoda  of  the  law,  woald  be  anbetitated  the  hoatile  con- 
fliote  of  oppoaing  claimante;  See  oaae  laat  dted.  So  tearing  down  a  diviaion 
Inee  between  nejghbora  by  one  of  them,  after  naieiting  a  right  te  the  prem- 
iaea  indoaed  by  it^  ia  a  mere  treapaaa;  and  thoogh,  perhapa,  a  oommon-law 
eatey»  it  doea  not  break  the  other'a  adYerae  poaaeauon  of  the  premiaaa  in* 
doaed,  nor  of  itaelf  diaeeiae  him:  Dmiovan  ▼.  BimQ^  53  Mich.  462. 

An  entry  on  land  by  a  peraon  diaaeiaed,  merdy  for  the  porpoae  of  aeeing  if 
there  ia  any  evidanoe  of  an  adToxae  ooeapetion,  ia  not^  aa  a  matter  of  law, 
eondnaire  evidence  of  an  intermption  of  the  diaaeiaor'a  adverae  poaeeaaion; 
IfoiaeaY.  QfM^  130  Maaa.  121;  nor  doea  a  mere  anrvey,  not  made  for  the 
poipoae  of  reaaming  poeeeaaion,  interrapt  the  adyerae  poaaeeaion:  See  note  te 
Triuer  y.  Caawdj/f  13  Am.  Dec.  185.  So  the  mere  introaion  of  a  treapaaaer 
not  broaj^  te  the  knowledge  of  the  party  in  poaaeeaion,  nor  ccmtinnii^  long 
unffHi^  to  laiae  a  preaamptlon  that  it  waa  known  to  him,  ia  not  an  interrap- 
taen  of  hie  poaaeeaion,  and  deeanot  diange ite  diaraeter:  BeUr,  DmMn^  56 
Ala.  444.  Olfaerwiae^  howeyer,  if  aaeh  interraptiona  are  known  and  repeated 
without  Iqgd  prooeedinga  being  inatitated.  They  thoa  beoome  UgitinuB  6i- 
iem^ption€»t  and  are  conYorted  into  adYerae  aaaertiona  of  rights  whidi,  if  not 
promptly  and  effeetaally  litigated,  defeat  the  claim  of  rightfol  preacriptiont 
Dob  €x  dem,  Farmer's  HeSn  y.  B$lam,  11  Id.  1028b  An  entry  by  the  trae 
owner  or  hia  agent,  being  neoeeeary  te  tdl  the  atetate  of  limitationa^  an 
amtry  nnder  a  power  of  attorney,  from  the  owner,  aa  adminiatrator  of  another^ 
wmddbennavailablefor  that  pnrpoae:  ITarfHiim  > y.  OMrfc,  A  Fk  St  485; 
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8.  C,  72  Am.  Deo.  664.  The  holder  of  a  legal  title  ie  not  oaeted  by  tiie  act 
of  ft  oontnMst  pqrehaeer  in  going  upon  the  land  with  a  team  and  plowing  lor 
a  few  hoora:  GoetMu  r.  Sanborn,  46  Mioh.  880l  Where  an  adTwae 
lion  has  been  inteimpted  at  any  time  and  then  reanmed,  tiie 
deemed  to  haye  been  oonatraulif  ely  in  the  ri^tfnl  owner  during  aoeli  inter- 
niption,  and  the  adveiae  holdar'a  daim  oommenoee  to  ran  from  the  time  he 
tfana  reaumed:  Aaqife  r.  Dowmbtg,  60  Lid.  478.  Twen^  yean*  advetse  poa- 
aaaaion  of  land  girea^  of  oonrae,  a  good  title;  and  the  owner  oannot  afb8r> 
ward  enter  withont  bewwning  a  treapeaiiffi  and  if  the  former  owner  ouata  the 
new  owner  after  that  time^  the  latter  oan  reoorer  the  poaaeaaion:  Skermem  r. 
Kcme,  66  K.  Y.  67;  Langfifrd  r.  Poppe,  66  CU.  7S;  Kmm&iy  r.  ReymUU,  27 
Ala.  864b  In  aome  atatea^  by  atatnte^  no  entry  iaanfBfliunt  to  toll  the  atatnte^ 
vnleaa  it  b  f onowed4>y  an  action  within  one  year  from  the  time  it  waa  made; 
and  in  othara  an  entry  mnat  be  followed  by  poaaawion  lor  one  yearf  or  by  an 
action  brooi^t  within  one  year  from  the  time  entry  waa  made.  Xheee  atat- 
ntea  are  i^efaned  to  in  Wood  on  Tflmitafcion  of  Aotifln%  aea  270L  AKhoogh 
there  may  be  oaaea  in  which  the  oooapation  by  the  true  owner  may  be  of 
BOoh  a  natme^  and  aooontUmedy  that  it  would  be  the  duty  of  tiieeourt^  vpen 
the  trath  of  each  facta  being  appaxenti  to  role^  aa  matter  of  law,  that  the 
adveiae  pomeaaion  had  been  interrapted,  atfll  the  ganeral  ptinciple  i%  that  it 
ia  a  qneation  for  the  juy  to  determine  idiether  in  faot  the  adfetae  peeaeaakm 
haa  been  onntiBiionB,  or  baa  been  inteerapted:  Bowm  r.  €hm  180  Hum  124; 
€^nmraY.BUhardmm,4AV%.  St  886;  Qt^Y.  YFeottrnd; 84 Id.  804;  DeHmm 
T.  LcmdOk  81  Id.  120;  Fan  OordniT.  Jaekntk^  6  JohnB.467;  /odboar.  J^f, 
tld.102;  JUmT.  IFoad;  12 Id.  2<2;  Bwm^y.  Bmht,  OCk.  410;  aa,64 
Dea86L 


MooRH  V.  FtomiLL. 

[oaiifAiinmsij 

Om  OoRoranmli  Skabb  ix  Goods  of  Feui  hat  >■  Asiaobd  ^jkd  Sqkp 
ov  Bjuuutaoii  for  hie  indiridoal  debt;  and  aa  f^^^^tal  tolhiaffghi^ 
the  officer  may  delirer  the  whole  of  the  goods  aaiaad  to  tiie  pnrnbaanr 

AxKAOHzvo  Qmom  Bsooms  TavrAssm  am  Lnmo^  wans  Ha  Sbjj  Rh- 
TDU  Pjuifbva'I'  in  the  goods  of  a  firm  npon  an  attashmsnt  sgHnst  cna 
of  the  firm  only. 

PiBnmsHiF  Fun  Oomvosid  or  Thkd  Fmbbqiboav  MADrainr  Tbkpam 
AOAorsr  QmoKR  Who  sas  Attaohid  temol  Ckwos  on  a  writ  againal 
two  of  them  only,  and  who  haa^  nnder  the  statnte^  sold  the  entire  prop- 
er^ in  the  goods  attached.  And  ti^y  may  reoover  the  foil  Taloe  of  the 
gooda  aold,  thoo^  it  laaye  the  Judgment  to  aatiafy  which  the  property 
wae  aold  in  no  part  aatiafled. 

Tbmpabs  by  plaintiffli  against  defendant,  gheriff  of  Cum- 
berland Connty,  for  the  acta  of  bis  depaty  in  attaching  and 
sellingy  under  the  statute,  the  whole  and  entire  property  of  a 
firm  of  three  persons,  in  goods  attached  upon  a  writ  against 
two  of  them  only. 

FMSsfidsfi  aitid  BuOer^  for  the  plaintiflk 
Henry  P.  Dsmie,  for  the  defendant. 
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By  Ooariy  Walton,  J.  The  share  of  one  of  several  copari- 
nera  in  the  goods  of  the  firm  may  be  attached  and  sold  on 
execution  for  his  individual  debt;  and  as  incidental  to  this 
right,  the  officer  may  take  possession  of  the  goods  seized,  and 
deliver  the  whole  to  the  purchaser.  But  if  he  sells  the  entire 
property  in  the  goods,  it  is  such  an  abuse  of  his  legal  authority 
as  will  make  him  liable  as  a  trespasser  ab  initio;  and  an  action 
may  be  maintained  against  him  in  the  name  of  all  the  mem* 
bers  of  the  firm. 

With  respect  to  such  members  of  the  firm  as  are  not  parties 
to  the  execution,  he  is  a  trespasser,  because  he  has  sold  their 
share  of  the  property  to  pay  the  debt  of  others,  without  any 
precept  or  autiiority  in  law  authorizing  him  so  to  do;  and  with 
respect  to  the  debtors  themselves,  because  he  has  sold  their 
shares  jointly  with  the  shares  of  others,  and  thereby  rendered 
it  impossible  to  determine  what  proportion  of  the  purchase- 
money  belongs  to  them,  and  how  much  of  it  ought  to  be  in- 
dorsed on  the  execution,  and  because  it  is  their  right  to  have 
their  shares  sold  separately,  to  the  end  that  they  may  not  only 
know  the  precise  amount  for  which  they  are  sold,  but  because 
the  sale  of  a  larger  amount  of  property  in  bulk  may  inju- 
riously affect  the  price  by  limiting  the  number  of  bidders. 
Many  persons  might  have  the  ability  and  be  willing  to  pur- 
chase the  debtor's  share,  when  they  could  not  purchase  a 
larger  amount  Ordinarily,  we  should  not  expect  the  price  of 
the  debtor's  share  to  be  injuriously  afiected  by  selling  the 
entire  property;  but  it  is  sufficient  to  protect  him  against  such 
a  sale,  to  know  that  such  might  be  the  result;  that  cases  might 
occur  in  which  such  a  sale  would  cause  his  share  to  sell  for 
less  than  if  it  were  sold  separately.  Many  other  reasons 
mggest  themselves  why  the  law  ought  not  to  sanction  such  a 
proceeding,  but  those  already  named  are  deemed  sufficient  to 
condemn  it. 

Such  a  sale  being  illegal,  and  rendering  the  officer  a  tres- 
passer ab  initio^  the  action  may  properly  be  brought  in  the 
name  of  all  the  partners,  and  they  will  be  entitled  to  recover  the 
full  value  of  the  goods  sold,  leaving  the  judgment,  to  satisfy 
which  the  property  was  sold,  in  no  part  satisfied. 

These  principles  are  decisive  of  the  case  now  before  us,  and 
judgment  must  be  rendered  for  the  plaintifis,  the  amount  of 
damages  to  be  estimated  by  a  jury  according  to  the  rules  of 
Imw,  and  the  principles  here  laid  down:  MeMUe  v.  Browuj 
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15  Mam.  82;  Walkerv.  Fitts^UFiok.  191;  WaddeU  ▼.  Oaok^  3 
Hill,  47  [37  Am.  Dec.  372]. 

Tenney,  C.  J.,  and  BicB,  Applbton,  Goodenow^  and  Davi% 
JJ.,  concurred. 

Pabtms&'b  Sbabi  nr  Goom  or  Fdim  hat  n  Atujobmd  worn  wa  Ini* 
YiDUAL  Bxbt:  8^qiM  Y.  iSbftoR,  18  Am.  Bea  748;  ifoni  ▼.  Sk^panUtmi  10: 
Id.  697;  HmUbard  ▼.  Offiii,  74  Id*  288;  and  told  <m  ezaoatian:  Aliriek  t. 
WaOaee,  33  Id.  496^  and  note  497;  BwrraU  r.  Adbar,  85  Id.  582;  iJov  r. 
JTaNf,  54  Id.  152;  StUelife  ▼.  DoArmam  51  Id.  450;  HmtbardY.  (hirtk,  74  Id. 
288;  Boana  v.  6^a«m,  77  Id.  585;  Nh»n  ▼.  ^cuft,  80  Id.  890;  AmM  ▼.  Wak^ 
wnght.  Id.  448.  But  the  pnroluuwr  takes  only  the  beneficial  mtetert  of  tlie 
debtor  therein:  See  note  to  Baker's  Appeal,  50  Id.  757;  Suldffe  r.  Deknmam, 
aild.460;  and  thia  18  all  that  the  sheriff  can  sell:  Deal  v.  Bofftte,  67  IL  IQGL 
In  SulcUffe  V.  Ddhrman,  51  Id.  450^  the  levy  may  be  npon  the  partnenhip 
property;  bnt  in  Nmm  ▼.  Naah,  80  Id.  890,  it  is  held  that  it  mnst  be  npon 
the  nndivided  intereet  in  the  property  oonesponding  to  the  debtor'a  shace  in 
the  Ann.  Bat  to  attach  the  partner's  intetest  in  the  firmgoods,  tb^  must  be 
taken  into  possession:  Seed  y.  Skepardeon,  19  Id.  6S7.  As  to  how  an  aooonnt 
of  the  partnership  property  in  each  oases  may  be  procnredy  see  Niann  r^Natk, 
80  Id.  390. 

Equrnr  will  BinraAnr  Salb  ov  BmiBa  PABmsBsmp  Pbopskty'  in. 
■atiirfaction  of  the  indiridoal  debt  of  one  partner:  Sute^fe  y.  Dohrmam,  51 
Am.  Dec.  450. 

OincEB  Takino  FniK  Goods  dito  PoBBBBioir,  umdkb  AxTAoaicim 
AGAINST  Iin>iyn>iTAL  Pabtnkb,  is  not  a  trespasser,  thongli  the  firm  be  insol- 
Yent:  Beed  y.  Shepardeon,  19  Am.  Dec  897.  Bat  it  appears  thai  he  will  be^ 
where  he  sells  the  whole  property  on  sn  ezeoation  against  a  teninl  in 
non:  Loikrop  y.  AmM,  48  Id.  256. 


GiLMAN   V.   GiLMAN. 

[02  MAlirs,  Iflfiwi 

Voaanar  Wm^  ahp  Disibxbvtzon  thibxuiidbb.  —  A  wiD»  wImi  Us  Yalid- 
ity  is  not  qnestioned,  may  be  allowed  and  recorded  in  one  slate  as  m 
foreign  will,  where  the  domicile  of  the  testator,  at  the  time  of  his  death, 
was  in  a  sister  state.  And  the  movable  property  in  the  state  where  the 
will  is  so  allowed  and  recorded,  and  lielonging  to  the  testator's  estate^ 
will  be  disposed  of  under  the  will,  according  to  the  laws  of  the  state  in 
which  the  dooucile  was  establiBhed. 

Laws  ot  Statb  in  Which  Tsstatob  had  hoi  Doimnui  at  T^m  of  Diaiu 
GoYiBN  the  oonstraction  of  lus  will,  and  the  disposal  of  his  property. 
The  probate  ooart  in  such  stete  has  origiDal  jorisdiotioii. 

DomoiLB  IS  Habitation  Fixed  in  Ant  Plaoi^  without  any  pwsent  inten- 
tion of  removing  therefrom. 

Bybet  Pebson  must  hayb  Domioilb  in  regard  te  questions  of  oitiisBdiip^ 
and  the  dispoeition  of  property  after  death. 

PUNdFLB  THAT  DOMICILB  ONOB  AOQUIBBD  OONllBUBB  OTWIL  KbW  On  W 

Bbtabubbbd,  applies  te  questions  regarding  snccession  to  property. 
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PlMOV  ojji  HAjm>  BOT  Oif»  Ikm0aKL%  ,m^Ttgi»d  to  the  moeesMi  ol  ptop- 
erty,  ftltluwii^  Iw  may,  have  two  pUoes  o£  rendenoe  for  pmpOMS  of  bnsi- 
hms  or  j^laaiare. 

Xr  Aht  OnraBAL  BtxLa  gah  bx  Afpuid  to  FssaoN  batdtq  Two  Dwill- 
iNO*HOinnib  CUM  in  the  dty  and  tbo  other  in  Um:  oounlry,  or  in  two 
diiforent  ottiea,  and  rending  in  each  a  pert  of  OMh  year,  thereby  leafing 
in  doiihL  so  fw  ae  hia  dunieiititi  fwriinblinhTvifttT  alopft  are  wmipernftdi 
which  of  them  ie  intended  aa  the  real  domicile,  it  is  that  the  domicile  of 
origin,  or  the  previous  domicile,  shall  prevaiL 

X«Mn>BraB  AHI)  iMTBMTlOlf  TO  BWCiTW  MUST   BOTH   OOWOOB  Of  QbDBB  TO 

HnaxuBB  Dokuoli. 

**lMaBnaom  to  BmDx"  xon  BMLiam  to  Fotubb  An>  hot  to  Past, 
idiare  it^  oomhmed  with  reaideneeb  is  relied  npon  to  eetabUah  a  domi- 
cile. 

Xheaiob's  iHTBunoBr  to  DiBFOa  of  Hn  PttmBrr  aooording  to  the  laws 
of  any  partioolar  phes^  does  not  tend  to  fix  his  domicile  there. 

Facar  that  Tkhob  DnoBiBBe  Hnww.?  or  hoi  Wiui  ahp  n  bd  Ctoi* 
on.  aa  "of  the  city  and  state  of  Kew  York,"  does  not  fix  his  domicile 
there. 

Appkllsb,  Anna  K  Oilman,  claimed  to  be  an  heir  at  law  of 
Nathaniel  QQmany  deceased,  late  of  Waterville,  oonnty  of 
Kennebec;  that  he  died  at  Waterville,  December  19,  1869, 
leaving  a  large  estate,  real  and  personal,  in  said  county;  that 
said  deceased  was  a  citiasen  of,  and  had  his  domicile  in,  said 
Waterville  at  the  time  of  his  death;  that  she  was  a  daughter 
of  deceased,  and  was  named  in  his  will  as  one  of  the  execu- 
tors thereof.  From  the  decree  approving  and  allowing  the 
will,  the  appellant,  George  F.  Oilman,  who  was  also  named  in 
it  as  one  of  the  executors,  appealed.  On  January  8,  1860, 
said  Oeorge  F.  had  entered  a  petition  in  the  surrogate's  court 
for  the  city  of  New  York,  praying  that  the  instrument  filed  in 
that  court  be  proved.  On  November  23, 1860,  the  appellee  in 
the  present  case,  Anna  K.  Oilman,  appeared  before  the  surro- 
gate's court,  and  offered  to  show  that  the  deceased  was  a  non- 
resident and  non-inhabitant  of  the  state  of  New  York,  and 
was  a  resident  and  inhabitant  of  Waterville,  in  the  state  of 
Maine,  at  the  time  of  his  decease,  and  also  that  letters  of 
administration  had  been  granted  on  the  estate  before  the  pro- 
ceedings were  taken  in  the  surrogate's  court;  but  the  offer 
was  overruled.  On  February  24, 1868,  a  final  judgment  was 
rendered  in  New  York,  approving  the  will.  The  other  foots 
are  stated  in  the  opinion. 

Bradbwry^  Mtorrittj  and  Jf etenwi  for  the  appeUanl 
IF.  £•  &  Jf oor  and  J.  Bobr,  for  the  appeUse. 


/^ 
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By  Oourty  Dayis,  J.  This  case  domes  befioe  us  upon  an 
appeal  from  a  decree  of  the  probate  court,  admitting  to  pio* 
bate  and  allowing  the  last  will  and  testament  of  Nathaniel 
Oilman.  It  was  proved  by  a  copy,  the  original  being  beyood 
the  jurisdiction  of  the  court 

The  validity  of  the  will  is  not  questioned.  But  the  testator 
left  a  large  amount  of  property  in  the  city  of  New  York  as  well 
as  in  this  state;  and  the  will  has  been  proved  and  allowed 
there,  on  proof  of  its  execution  merely,  without  any  inquiry  in 
regard  to  domicile.  The  surrogate  seems  to  have  assumed  that 
jurisdiction  of  the  property  conferred  original  jurisdiction  of 
the  will,  whether  the  testator's  domicile  was  there  or  elsewhere. 
Even  if  his  decree  were  conclusive,  which  cannot  be  admitted, 
no  decree  was  made  by  him  upon  that  {xiint,  or  that  was  in- 
tended to  settle  it,  as  a  judgment  binding  upon  the  courts  of 
any  other  state. 

If  the  domicile  of  tiie  testator,  at  the  time  of  his  death,  was 
in  New  York,  then  his  will  should  be  allowed  and  recorded  in 
this  state  as  a  foreign  will:  R.  S.,  c.  64,  sec.  8.  And  in  that 
case,  the  movable  property  in  this  state  would  be  disposed  o^ 
under  the  will,  according  to  the  laws  of  the  state  of  New  York: 
Jarman  on  Wills,  2.  But  if  his  domicile  was  in  this  state,  then 
the  probate  court  here  has  original  jurisdiction,  and  our  laws 
must  govern  the  construction  of  the  will  and  the  disposal  of 
tiie  property:  Harrison  v.  Nixon,  9  Pet  483;  Story's  Conflict  of 
Laws,  sec.  481;  Bempde  v.  Johnatone,  3  Ves.  199. 

It  would  be  well,  if  possible,  to  have  a  distinct  and  dear 
idea  of  what  we  mean  by  the  term  ''  domicile,"  before  applying 
it  to  this  case.  It  is  no  easy  matter,  however,  to  find  a  defini- 
tion that  has  not  been  questioned.  Vattel  defines  it  as  "  the 
habitation  fixed  in  any  place,  with  an  intention  of  always  stay* 
ing  there."  This  is  quoted  with  approbation  by  Savage,  C.  J.^ 
in  Thompson^a  Case,  1  Wend.  43;  and  in  the  case  of  BoberUf9 
Will,  8  Paige,  619,  Chancellor  Walworth  adopts  it  in  substanoe: 
"  Domicile  is  the  actual  residence  of  an  individual  at  a  particn* 
lar  place,  with  the  animus  manendi^  or  a  fixed  and  settled  de- 
termination to  remain  there  the  remainder  of  his  life."  This 
was  slightiy  varied  in  Massachusetts,  by  Wilde,  J.,  in  Jennison 
V.  Hapgood,  10  Pick.  77  [19  Am.  Dec.  258],  where  it  is  said  to 
be  a  residence  at  a  place,  *'  accompanied  with  the  intention  to 
remain  there  permanentiy,  or  at  least  for  an  indefinite  time.'' 
Vattel's  definition  was  questioned  by  Parker,  J.,  in  Putnam  ▼. 
Johnson,  10  Mass.  488,in  whieh  <* domicile"  is  said  to  be  '< the 
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habitation  fixed  in  any  place,  without  any  present  intention  of 
removing  therefrom.''  This  form  has  been  recognized  in  this 
state,  as  more  nearly  correct  than  any  of  the  others:  Warren 
V.  Tkomaston,  43  Me.  406  [69  Am.  Dec.  69]. 

All  definitions  of  this  kind  were  criticised,  with  much  forcCi 
by  Lord  Campbell,  C.  J.,  in  the  case  of  Regina  y.  StapleUmy  18 
Bng.  L.  &  Bq.  801,  in  which  he  suggests  that  if  one  should  go  to 
Australia  with  the  intention  of  remaining  there  ten  years,  and 
then  returning,  his  domicile  could  hardly  be  said  to  continue  in 
England.  If  he  should  leave  his  fEimily  in  England,  as  stated 
in  the  supposed  case,  his  domicile  might  properly  be  considered 
there.  But  if  a  dtissen  of  Maine,  with  his  family,  or  having 
no  fiunUy,  should  go  to  Cali&mia  to  engage  in  business  there, 
with  the  intention  of  returning  at  some  future  time,  definite 
or  indefinite,  and  should  establish  himself  there,  in  trade  or 
apiculture,  it  is  difficult  to  see  upon  what  principle  his  domi- 
cile could  be  said  still  to  be  here.  His  residence  there,  with  the 
intention  of  remaining  there  a  term  of  years,  might  so  connect 
him  with  all  the  interests  and  institutions,  social  and  public, 
\>f  the  community  around  him,  as  to  render  it  not  only  proper 
but  important  for  him  to  assume  the  responsibilities  of  citizen- 
ship,  with  all  its  privileges  and  its  burdens.  Such  residences 
are  not  strictly  within  the  terms  of  any  definition  that  has 
been  given;  and  yet  it  can  hardly  be  doubted  that  the^would 
be  held  to  establish  the  domicile. 

Other  definitions  have  been  given,  which,  though  more  gen- 
eral, are  better  adapted  to  determine  the  case  at  bar.  Thus 
Btoiy,  in  his  Conflict  of  Laws,  says  that  one's  domicile  is  ''his 
true,  fixed,  permanent  home  and  principal  establishment,  to 
which,  whenever  he  is  absent,  he  means  to  return."  And  in 
JfiMiro  V.  Munroj  7  Clark  &  F.  877,  Lord  Cottenham  says  that, 
to  effect  the  abandonment  of  one's  domicile,  and  to  substitute 
another  in  its  place,  ''is  required  the  choice  of  a  place,  actual 
residence  in  the  place  chosen,  and  that  it  should  be  the  prin- 
cipal and  permanent  residence." 

That  the  testator's  original  residence  was  in  Waterville  is 
admittted.  There  he  established  himself  in  business,  accumu- 
lated property,  was  married,  and  owned  a  house  in  which, 
either  continuously  or  at  intervals,  he  resided  with  his  family, 
until  he  died  there  in  1859. 

It  has  been  laid  down  as  a  maxim  on  this  subject  that 
every  person  must  have  a  domicile  somewhere:  AHngton  v. 
North  Bridgewaier,  23  Pick.  170.    This  may  be  doubtful  in  its 
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^[iplication  to  some  questionB.  A  life  may  be  so  vagrant  that 
a  pereoii  will  have  no  home  in  any  city  or  town  where  he  can 
claim  any  of  the  rights  or  privileges  appertaining  to  that  rela- 
tion. But  in  regard  to  questions  of  citizenship,  and  the  dis- 
position of  property  after  death,  every  person  must  have 
a  domicile:  1  Am.  Lead.  Cas.  725,  note.  For  every  (me  is  pra» 
sumed  to  be  a  subject  of  some  government  while  living;  and 
the  law  of  some  country  must  control  the  dispomtion  of  bia 
property  upon  his  decease.  It  is  therefore  an  established 
principle  of  jurisprudence,  in  regard  to  the  sncoession  of  prop- 
erty, Uiat  a  domicile  once  acquired  continues  until  a  new  one 
is  established.  Therefore,  the  testator's  domicile  must  be  con* 
sidered  in  Waterville  for  the  purpose  of  settling  his  estate, 
unless  he  had  not  only  abandoned  it,  but  had  actually  acquired 
a  new  domicile  in  New  York. 

It  appears  in  evidence  that  he  commenced  business  in  New 
York  about  1831,  at  first  being  there  transiently;  that  in  1836 
or  1837,  having  been  married  a  second  time,  he  was  in  the 
habit  of  spending  considerable  time  there  with  his  family,  at 
the  Astor  House,  and  other  hotels;  that  he  hired  a  house  there, 
in  which  he  lived  portions  of  the  year  from  1841  to  1844;  that 
he  bought  a  house  in  Brooklyn,  which  he  occupied  at  intervals 
from  1847  to  1862;  that  he  bought  a  lot  in  Greenwood  Cemetery 
on  which  he  built  an  expensive  tomb;  that  after  1836  hia 
principal  business  was  in  New  York,  and  that  several  of  hia 
children  were  married  and  settled  there  in  business.  But  he 
never  disposed  of  his  house  in  Waterville;  he  always  kept  it 
ftimished,  in  repair,  and  supplied  with  foel;  he  kept  a  horse 
and  carriage  there;  he  generally  spoke  of  Waterville  as 
home;  and  with  the  exception  of  one  or  two  years  (and 
those  years  he  did  not  keep  house  anywhere  else),  he  lived  in 
his  house  there,  a  portion  of  the  year,  with  his  family^ 

A  person  may  have  two  places  of  residence,  for  purposee  of 
business  or  pleasure:  Thomdike  v.  Bo9tonj  1  Met.  242;  Sean 
V.  Boston^  Id.  250.  But  in  regard  to  the  succession  of  hia  prop- 
erty, as  he  must  have  a  domicile  somewhere,  so  he  can  have 
only  one:  Greene  v.  Oreeney  11  Pick.  410.  It  is  not  very  un- 
common for  wealthy  merchants  to  have  two  dwelling-houses, 
one  in  the  city  and  another  in  the  country,  or  in  two  difierent 
cities,  residing  in  each  a  part  of  the  jrear.  In  such  cases, 
looking  at  the  domestic  establishment  merely,  it  might  be 
difficult  to  determine  whether  the  domicile  was  in  one  place 
or  the  other:  Bemal  v.  Bemcd^  3  Mylne  &  C.  555«  note,    in 
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fhe  oase  of  SoiiMmBe  y.  Somemlk,  5  Yes.  7 
as  a  gonend  nde,  "that  a  merohant^  whose  burineeB  is  in  the 
metropoliBy  shall  be  considered  as  having  his  domicile  there^ 
and  not  at  his  ooontry  residence."  But  no  such  role  can  be 
admitted.  The  oases  differ,  and  are  distinguished  by  other 
fSsMts  BO  important  that  the  domicile  cannot  always  be  held  to 
be  in  the  dty.  It  is  firequently  the  case  Uiat  the  only  real 
home  is  in  the  country;  so  that,  while  some  such  merchants 
talk  of  going  into  the  country  to  spend  the  summer,  others, 
with  equal  propriety,  speak  of  going  into  the  dty  to  spend  the 
winter. 

If  any  general  rule  can  be  applied  to  such  cases,  we  think 
it  is  this:  that  the  domicile  of  <mgin,  or  the  previous  domicile, 
shall  prevail.  This  is  in  accordance  with  the  general  doctrine 
that  tiie  forum  arigine$  remains  until  a  new  one  is  acquired: 
8  Kent's  Com.  481;  KUbwm  v.  Bewnetij  8  Met.  199;  Moan  v. 
WUhim,  10  N.  H.  456;  Hood^s  Com,  21  Pa.  St.  106.  And  this 
would  generally  be  in  harmony  with  the  other  drcumstances 
of  each  case.  If  the  merchant  was  originally  from  the  coun- 
try, and  he  keqis  up  his  household  establishment  there,  his 
reddenee  in  the  dty  will  be  likely  to  have  the  characteristica 
of  a  tempoFKiy  abode.  While,  if  his  original  domicile  was  in 
the  dfy,  and  he  purchases  or  builds  a  country-house  for  a  place 
of  summer  resort,  he  will  not  be  likely  to  establish  any  perma- 
nent relationB  with  the  people  or  the  institutions  of  the  town 
in  which  it  is  located. 

If  we  apply  this  rule  to  the  case  at  bar,  it  will  bring  us  to 
the  condudon  that  the  testator's  domicile  in  WaterviUe  re- 
mained unchanged.  Are  there  any  facts  that  should  make 
thia  case  an  exception  to  the  rule? 

The  teetator  continued  to  vote  in  Waterville  about  one  half 
of  the  time.  There  is  no  evidence  that  he  ever  voted  in  New 
York.  His  manner  of  life  there,  boarding  generally  at  hotels, 
where  he  always  registered  his  name  as  from  Maine,  renders 
it  |Hobable  that  he  never  claimed  or  was  admitted  to  be  a  voter 
in  that  city. 

He  paid  a  tax  upon  personal  as  well  as  real  estate  in  Water* 
ville  a  few  of  the  years  after  he  went  into  business  in  New  York. 
He  does  not  appear  ever  to  have  paid  any  tax  in  the  latter  place 
but  one  year.  He  evidently  belonged  to  that  class  of  men,  fortu- 
natdy  small  in  number,  who  have  no  stronger  desire  than  to 
avdd  the  payment  of  taxes  anywhere. 

These  fiEUsts  have  little  tendency  to  establish  anything  bol 
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the  intention  of  the  teetator.  Reffldenoe,  being  a  visible  fact^ 
is  not  usually  in  doubt.  The  intention  to  remain  is  not  bo 
easily  proved.  Both  must  concur  in  order  to  establish  a  domi- 
cile: Harvard  College  v.  Oortj  5  Pick.  370.  And  as  both  are 
known  to  be  requisite  in  order  to  subject  one  to  taxation,  or  ta 
give  liim  the  right  of  suffrage,  any  resident  who  submits  to  the 
one,  or  claims  the  other,  may  be  presumed  to  have  such  inten- 
tion. Both  parties  claim  that  the  will  itself  furnishes  evidence 
of  the  testator's  domicile.  At  most,  it  can  be  of  little  weighty 
except  on  the  question  of  his  intention.  Such  intention  must 
relate  to  the  future,  and  not  to  the  past  A  will  made  at  or 
near  the  close  of  life  will  not  be  likely  to  throw  much  light  oa 
that  question.  It  must  be  an  intention  to  reside.  An  intention 
to  dispose  of  his  property  according  to  the  laws  of  any  plaoe^ 
does  not  tend  to  fix  the  testator's  domicile  there.  So  that  if 
the  will  is  made  in  conformity  with  our  laws,  and  even  if^  as 
is  contended,  some  of  its  provisions  would  be  void  by  the  laws 
of  New  York,  that  cannot  affect  the  question  of  domicile:  Ha^-' 
Km  V.  MaUhemj  85  Eng.  L.  &  Eq.  632;  Angtruther  v.  Chalmer^ 
2  Sim.  1.  Nor,  on  the  other  hand,  does  the  taci  that  he  de- 
scribed himself  in  the  will  and  in  tiie  codicil  as  ^'  of  the  city 
and  state  of  New  York,"  make  any  material  difference:  Whicker 
V.  HufMj  5  Eng.  L.  &  Bq.  52. 

During  the  last  twenty  years  of  the  testator's  life,  his  ruling 
purpose  seems  to  have  been  to  accumulate  property  abroad^ 
and  escape  taxation  there  and  at  home.  This  led  him  to 
sacrifice,  to  a  large  extent,  the  enjoyments  of  domestic  life, 
and  to  sever  or  neglect  all  those  social  ties  which  might  have 
given  him  position  and  infiuence  in  the  community.  He  pur- 
sued this  process  of  isolation,  because,  while  it  did  not  inter- 
fere with  his  galas,  it  diminished  his  expenses.  This  was 
what  rendered  his  domicile  a  question  of  doubt  This  is  what 
gives  to  the  testimony,  as  it  gave  to  his  life,  an  aspect  of  incon- 
sistency and  contradiction.  But  through  it  all  there  is  ap- 
parent an  intention  to  retain  his  home  in  Waterville,  as  a 
place  of  retreat  for  himself  during  life,  and  a  place  of  resi- 
dence for  his  family  after  his  decease.  He  never  had  any  suck 
home  elsewhere.  And  upon  the  whole  evidence,  we  are  satis* 
fied  that  his  domicile  was  never  changed.  The  decree  of  ths 
probate  court  is  aflSrmed,  with  costs  for  the  appellees. 

ApplstqSi  G.  J.,  and  Curmro,  Walton,  and  BAjaKyw%  JJ«t 
ooQOurred* 
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DiBfTRXBDTIDH  OV  PBOPSmT  UVDIB   FORIIQH  WZLL.  —  Tll0  TalidxtjT  of  a 

will  of  peraonalty  and  the  capftdty  of  the  testator,  omit  bo  dotemiiiied  by 
the  law  of  hie  domioila  at  the  tuna  of  hia  death,  altiiongh  the  will  was  made 
in  another  state^  where  the  testator  was  on  a  visit  at  the  time  of  his  death: 
Seenotetoifojif^Dnwiyy.  ififf iUn,  43  Am.  Dee.  519. 

Law  or  Tistatoh'b  Domioils  at  Tun  of  hd  Death  Goyuuis  ab  to 
DnposmoN  of  hd  FxRaoNALTT,  wherever  it  may  be  sitnated:  See  oolleoted 
oases  in  note  to  MoiUgomerf  v.  MUSkin,  43  Am.  Dec  618;  AtdHBon's  Htirt  v. 
IMbeff,  Id.  153;  and  note  168;  Lawrmoe  v.  BtkMge,  66  Id.  385,  and  note 
380;  McOotbunr.  SmUh,  33  Id.  147;  Vfwm  r.  Van  Heme,  42  Id.  84;  note  to 
Mahomer  v.  ffooe,  48  Id.  716;  MeOme  v.  Bmm,  31  Id.  438;  8ueoe$akm  qf 
AUee  Padtwoodf  41  Id.  341.  Ihit  the  law  of  the  domioile  as  to  testamenti  and 
soooesnon  genenlly  preraiUng  is  tfaroagh  ccmity  only,  and  the  mle  is  not 
nniversal  in  its  i^pliotttioat  Makamarr.  Hooe^4Bl±  706. 

VanamnEOK  or  BiAurr  n  OovMunD  bt  Laws  ov  Plaoi  wmnui  It  n 
8iTi7Am>:  See  note  to  Motiigomuy  v.  MUWtin,  43  Am.  Dec  618;  McOoUmn 
r.8nM,Zil(L  147»  andnote  162;  note  toOtoMfaffr.  Jfai«Aaa;36  Id.  49a 

DoiamLM,  What  n:  RImggM  r.  ^oHiqr,  69  Am.  Dec  107,  and  eztaDded 
note  thereto  111-116^  disonssing  Taiiowi  pointi  of  the  iffWiii^  Mpni»  as  to 
donueilo:  Ptantr.  AM^  OOId.  136;  HainiUmr,  Hokmom,  61  Id.  63a 

To  AoQOiBB  Dotfionj^  Two  THDros  mmr  Oovoub:  'Sasmmsxm,  Ain>  Iv* 
TiMTuai  cm  liAKnm  It  Qoiib  ov  Pabtti  Hart  t.  lAmUe^^  43  Am.  Dee. 
697;  HtOrtkm  t.  a€inUm,  61  Id.  630;  OrwriBom  t.  BSdnoM*  Eafr,  33  Id 
668L 

No  PiBaoH  OAH  AT  AvT  TotM  n  wjgfMOUT  Domoiui:  Note  to  BktggM 
T.  itorl%  69  Am.  Deo.  113. 

Qra  Douxonji  OooramnB  jmxL  Nsw  Qra  u  Aoquibbd:  Zotsiy  t.  Ami* 
l^»  39  Am.  Dee.  14S;  note  to  (%  i^ Ntw  AOtm^r.  MeeUn,  66  Id.  632| 
iltfdbiamT.  Thomfmrn^  61  Id.  287;  Sk/pkardr,  Ocmkh^,  70 Id.  372;  endnote 

374. 

RRflnnoioi  AicDDomoiui  vor  alwaib  Sthohtiiodb:  See  notes  to  Fnti  t. 
BrUbm,  32  Am.  Dee.  427;  Bdggmi  r,  Mcrgam,  66  Id.  366;  BkaggM  t.  Bat- 
1^,69  Id.  113. 

Trb  ntONnrAL  oaai  was  grid  in  Qibmm  ▼.  Msmm,  63  Ho.  18^  QUkmam 
V.  aiinMn^  64  Id.  466;  to  tfao  point  that  tho  domioila  of  Nathaniel  Oilman,  at 
the  time  of  his  death,  was  in  the  state  of  ICaine^  and  that  his  will  should 
iwTe  been  admittid  to  probate  there. 
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'KlOOTIAHJI  Nooni  OXTBI    VOB  AOOOUHT,   OB  IB   BbVBWAL   OB  PftBOBDOM 

Norn;  a  Pmw  iun>  to  be  in  payment  of  the  original  demand. 
Pabivbbship  Notb  n  Paid  bt  Aor  or  Patbb  or  Taxibo  LnKEvnNXAK 
NoiB  of  one  ol  the  partner^  and  giving  vp  the  portasnhi^  note. 

-CbBSROBB   HoUnBO    PABXBXBflBir    NOTBB   ov   Fmi,   AITBB   DnaOLCTlOB 

THBEiov,  BAVB  PBiOBiTr  OT  Olaim  upon  partnership  property,  ofw 
creditors  holding  the  indzvidnal  notes  of  eaeh  partner  for  his  share  ol 
indebtedness. 


} 
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biaor  Of  BKOHAxaB  ov  Fnoc  Nom  los  Ihoitiimtal  Nctb  or  Each  Pabt- 
HBB. — Wbisre  tho  payM  of  «  note  nude  by  a  oopartoimhip  dming  it» 
«adstenee^  and  for  a  oqparteenhip  debt^  exchanges  it»  after  a  duMintioA 
el  the  UnOf  for  the  several  note  of  eaeh  partner  for  his  share  of  the  ordi- 
nal note,  he  has  sinq^  a  preoedenoe  over  partoerahip  creditors  as  to  ilio 
sapazate  property  of  eaeh  member,  which  a  oonrt  of  equity  will  enforoe; 
and  no  priority  of  daim  npon  the  partoerahip  property. 

Whibb  Om  OoFABnna  has  Paid  Mobb  than  his  Shabb  or  FABxmni- 
SKIP  Dnn^  he  haa  a  dalm  npon  the  partDerahip  property  which,  in 
equity,  ia  superior  te  tibe  olaima  of  the  aeparate  coreditors  of  his  eopavt* 


Obb  CtaPABXHSB,  Who  has  Paid  Morb  than  his  Shabb  or  PikBXBBBBBiF 
Dbbxi^  qav  Sustain  Bill  Bnjoinino  Sbpahaxb  Cbbdhobs  of  his  oo- 
partner  from  aatiafying  their  jndgmenti  agpubut  snbh  indebted  copartner 
out  <Kf  the  partnerahip  property. 

Bill  in  equity;  origiDally  against  aboat  forty  defendants^ 
including  the  ptesident,  directory,  etc.,  of  the  IJncoln  Bank, 
which  is  now  the  party  defending.  The  bill  set  out  a  former 
copartnership  between  the  compbdiumt,  Charles  Orooker,  and 
one  of  the  defendants,  William  D.  Crocker;  that  it  was  owing 
debts  to  a  large  amount  in  1854,  when  it  was  dissolved;  and 
that  such  debts  were  outstanding  at  the  date  of  the  bfll;  that 
its  assets  consisted  of  parts  of  ships  and  parcels  of  land  pur» 
chased  on  the  credit  and  with  the  moneys  of  the  copartnership^ 
but  conveyed  to  the  complainant  and  William  D.  Crocker,  as 
tenants  in  common;  that  the  complainant  had  been  obliged  to 
pay  debts  of 'said  copartnership  to  a  large  amount;  that  the- 
complainant  had  repeatedly  urged  William  D.  Crocker  to- 
adjust  the  partnership  matters,  and  join  him  in  selling  thi» 
partnership  property  to  pay  its  debts;  that  the  defendants,  at 
different  times,  had  brought  actions  against  William  D. 
Crocker  on  debts  incurred  by  the  said  William  on  his  owi» 
separate  account  and  credit,  and  in  the  prosecution  of  business 
in  which  the  complainant  had  no  interest;  that  the  defendants 
had  attached,  on  the  writs  in  these  actions,  all  of  said  Wil- 
liam's interest,  etc.;  that  they  threatened  to  levy  on  said  Wil* 
liam's  interest;  and  that  if  they  did  do  so,  it  would  absorb  one* 
half  of  the  company  assets,  and  the  remainder  would  be  in- 
sufficient to  meet  the  company  debts.  The  bill  prayed  that 
defendants  might  be  restrained  from  satisfying  their  judgments- 
in  said  actions  by  sale  of  any  interest  in  the  property  of  said 
partnership,  or  by  levy  on  the  estate  of  the  said  William  in 
the  parcels  of  land  aforesaid,  and  that  said  attachments  might 
be  dissolved,  etc.  The  material  point  raised  by  defendants' 
answer  in  the  present  case  was  concerning  a  note  embraced  ii^ 
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their  suit  dated  April  8,  1856,  for  -<650,  and  which  was  a 
renewal  of  a  note  dated  January  2, 1856.  This  note  was  given 
as  half  payment  for  a  note  given  by  the  partnership  to  the 
bank  while  the  firm  was  in  existence.  The  point  conoeming 
it  and  other  £Mris  are  stated  in  the  opinion. 

May  and  Meserve^  for  the  complainant. 

By  Conrt,  Afpubton,  C.  J.  The  right  to  maintain  this  bill 
was  aflSrmed  on  demmrrer  thereto?  Cmoher  v.  OrookeTf  46  Me. 
260. 

The  fiEUsts  alleged  in  the  bill  having  been  sustained  by  proof, 
the  only  remaining  question  is,  whether  the  same  injunction 
shall  issue  against  the  president,  directors,  and  company  of 
the  linooln  Bank,  as  has  been  decreed  against  the  other  cred- 
itora  of  William  D.  Crooker. 

It  is  in  proof  that  the  Lincoln  Bank  had  a  note  against  the 
firm  of  C.  &  W.  D.  Crooker,  given  while  their  partnership  wae 
in  existence;  that  after  its  dissolution,  the  bank  agreed  to  a 
division  of  the  note  between  the  members  of  the  firm,  taking 
the  several  note  of  each  partner  for  his  half,  and  surrendering 
iq>  the  note  of  the  firm.  Notwithstanding  this,  the  claim  is 
now  made  that  the  bank  has  lost  none  of  its  rights  as  creditors 
of  the  firm,  but  are  still  to  be  regarded  as  such. 

A  negotiable  note,  given  for  an  account,  or  in  renewal  of  a 
preceding  notSy  is  presumed  to  be  in  payment  of  the  original 
demand. 

In  Evan»  v.  Drwnmandj  4  Bsp.  89,  a  firm  of  two  partners 
gave  «  partnership  note  for  goods  sold  them.  One  of  the  part- 
ners retired.  The  bill,  when  due,  was  not  paid,  but  was  re- 
newed by  another  bill,  given  by  the  partner  who  continued  the 
buflineflB,  which  the  creditor  took,  knowing  of  the  dissolution. 
Lord  KmyoQ  held  that  by  so  dcmg  the  creditor  had  relied  on 
the  sole  security  of  the  continuing  partner,  and  had  discharged 
the  other.  The  decision  in  Seed  v.  WhiUy  5  Id.  122,  was  to  the 
same  etteeL  In  TlurtHf$on  v.  Pereimdj  6  Bam.  &  Adol.  926, 
the  preoading  oases  were  examined,  and  the  decisions  therein 
nSBmei.  ^It  appears  to  us,"  observes  Denman,  C.  J.,  *Hhat 
Che  fSsMts  proved  raised  a  questicm  for  the  jury,  whether  it  was 
agreed  between  the  plaintiffs  and  James  (one  of  the  defend- 
ants) that  the  former  should  accept  the  latter  as  their  sole 
debtor,  and  should  take  the  bill  of  exchange  accepted  by  him 
alooe,  by  way  of  satisfaction  for  the  debt  due  firom  both.  If 
it  was  BO  agreed,  we  think  that  the  agreement  and  receipt  of 
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the  bill  would  be  a  good  answer,  on  the  part  of  Charles  Per- 
cival  to  this  demand,  by  way  of  accord  and  satisfaction.  It 
cannot  be  doubted  but  that  if  a  chattel  of  any  kind  had  been, 
by  the  agreement  of  the  plaintiffs  and  both  the  defendants, 
given  and  accepted  in  satisfaction  of  the  debt,  it  would  have 
been  a  good  discharge.  It  is  not  required  that  the  chattel 
should  be  of  equal  value,  for  the  party  receiving  it  is  always 
taken  to  be  the  best  judge  of  that,  in  matters  of  uncertain 
value:  Andrew  v.  Bougheyy  Dy&Tj  75  a.  Nor  can  it  be  ques- 
tioned but  that  the  bill  of  exchange  of  third  persons,  given  and 
accepted  in  satisfaction  of  the  debt,  would  be  a  good  dis- 
charge. But  it  is  contended  that  an  acceptance  of  a  bill  of 
exchange,  by  one  of  two  debtors,  cannot  be  a  good  satisfaction, 
because  the  creditor  gets  nothing  which  he  had  not  before.  The 
written  security,  however,  which  was  negotiable  and  transfiar- 
able,  is  of  itself  something  different  from  that  which  he  had 
before;  and  many  cases  may  be  conceived  in  which  the  sole 
liability  of  one  of  two  debtors  may  be  more  beneficial  than  the 
joint  liability  of  two,  either  in  respect  of  the  solvency  of  the 
parties,  or  the  convenienoe  of  the  remedy,  as  in  cases  of  bank- 
ruptcy or  survivorship,  or  in  various  other  ways;  and  whether 
it  was  actually  more  beneficial  in  each  particular  case  cannot 
be  made  the  subject  of  inquiry/'  When  a  promissory  note  is 
given  by  a  partnership,  and  the  payee  afterwards  takes  the 
individual  note  of  one  of  the  partners  for  the  amount,  and  he 
gives  up  the  partnership  note,  it  is  a  payment  of  the  partner- 
ship note:  Arnold  v.  Camp,  12  Johns.  409  [7  Am.  Dec.  828]. 
The  authority  of  this  case  was  questioned  by  Mr.  Justioe 
Cowen,  in  Cole  v.  Sacketty  1  Hill,  616;  but  its  correctness  was 
sustained  by  the  court  of  errors  of  New  York  in  WdydeU  v.  Luer, 
8  Denio,  410.  In  Chaee  v.  Vaughanj  80  Me.  412,  the  notes  of  the 
firm  were  not  surrendered,  neither  was  a  new  note  given  after 
the  dissolution  by  the  continuing  partner. 

In  the  present  case,  the  several  note  of  each  partner  fivr  hia 
share  is  taken,  and  the  note  of  the  firm  given  up.  Befiore  this 
exchange,  the  bank  had  a  priority  of  claim  upon  the  partner- 
ship property.  They  now  have  a  precedence  over  partiiership 
creditors  as  to  the  separate  property  of  each  member,  which  a 
court  of  equity  will  enforce:  Crockett  v.  Oratne,  83  N.  H.  542; 
Holton  V.  HoUon^  40  Id.  77;  Jackson  v.  Comdlj  1  Sand.  Ch.  848. 
The  bank  was  competent  to  contract  Nobody  has  a  right  to 
object  They  preferred  the  separate  notes  of  the  members  for 
their  share  to  the  note  of  the  firm,  for  the  amount  due.    Th^ro 
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was  neither  fraud,  misrepiesentation,  nor  conoealment.  They 
must  be  bound  by  fheir  contract;  and  as  a  consequence  of 
their  own  act  cannot  be  ranked  among  the  creditors  of  the 
firm,  for  they  have  long  since  ceased  to  be  such. 

Their  rights  are  in  no  respect  superior  to  those  of  their  co- 
defendants. 

Tlie  rule  in  equity  is  well  established,  that  if  one  copartner 
nas  paid  more  than  his  share  of  the  partnership  debts,  he  has 
a  claim  upon  the  partnership  property,  which  in  equity  is 
superior  to  the  claims  of  the  separate  creditors  of  his  copart- 
ner: Buclian  v.  Sumnefj  2  Barb.  Gh.  165  [47  Am.  Dec.  S05]. 
This  the  bill  alleges,  and  the  proof  shows,  to  have  been  done 
by  the  plaintiff. 

Bill  sustained. 

Injunction  as  prayed  for. 

CuTTiNO,  Rice,  Davis,  and  Walton,  JJ.,  concurred. 

PaiOBmiB  €fw  FniM  CBMsatosai  Bachu  v.  Murfhy^  80  Am.  Deo.  031,  and 
note  533;  EiMard  r.  Curtis,  74  Id.  283,  and  ooUeoted  oaaes  in  note  200,  on 
rights  and  prioritiea  of  partnership  and  separate  creditors;  WJnUe  v.  Parish, 
73  Id.  204;  Canroy  v.  Woods,  Id.  605;  note  to  Meech  y.  AUen,  72  Id.  468; 
Ooover's  Appeal,  70  Id.  149;  Oadsden  v.  Carson,  Id.  207;  Adams  y.  Woods, 
68  Id.  813;  WUer  v.  EstiO,  67  Id.  305,  and  ooUected  cases  in  note  thereto  311; 
TUSngfuui  t.  ChampUn,  Id.  510.  The  lien  of  firm  creditors  on  firm  prop- 
erty is  paramount  to  that  of  individual  creditors,  though  the  latter  attached 
first:  Conroif  v.  Woods,  73  Id.  605;  but  some  limitations  on  the  rule  that  part- 
nership creditors  have  priority  of  right  in  partnership  property,  are  given  in 
Bcsutder  v.  Delaskmtti,  71  Id.  428. 

PAsnrnt'B  Lun  in>o:f  Pabtnership  Pbofebtt:  See  note  to  WilUams  v. 
Love,  73  Am.  Dec.  195;  Allen  v.  IlawUy,  63  Id.  198;  Arnold  v.  Wainufrighi, 
80  Id.  448;  Bachts  v.  Murphy,  Id.  531;  Jfoberts  v.  MeCarty,  68  Id.  604; 
ooUected  cases  in  note  to  MWtr  y.  EsUll,  67  Id.  311.  He  has  a  lien  for  ad- 
vances made  by  him  for  the  use  of  the  firm:  Alien  v.  HasoUy,  63  Id.  198b 
And  where  he  has  paid  more  than  his  share  of  the  debts  of  the  firm,  he  has  a 
paramount  claim  in  equity  upon  the  partnership  property  as  against  separate 
creditors  of  his  copartners:  Buchan  v.  Bummer,  47  Id.  305. 

BQirrrr  whiL  hot  Aid  Pabtt  to  Saiuaor  Pabtnxrship  Pbofebtt  to 
the  payment  of  a  judgment  upon  a  note  against  the  maker  only,  and  indi- 
vidually: Oasa  V.  Reed,  76  Am.  Dec  94. 

EQuirr  wnx  RttraAnc  Salk  op  Ehtirb  Pabtnxbshif  Pbofbbtt  in 
satisfaction  of  the  individual  debt  of  one  partner:  Buidtfe  v.  Dohrman,  51 
Am.  Dec  450;  BMard  v.  Curtis,  74  Id.  283;  Allen  v.  Hawley,  63  Id.  198; 
Price  V.  OuUs,  Hid.  62. 

Thi  Pbimgifia  Dboidkd  m  Pbinczpal  Case  that  where  partners  purchase 
lands  with  partnership  funds,  and  take  deeds  in  their  individual  names,  and 
not  as  partners,  an  attachment  of  one  partner's  interest  in  sach  lands  by  his 
private  creditor  should  be  vacated,  in  order  to  give  a  preferenoe  to  the  claims 
of  partnership  creditors  and  of  the  other  members  of  the  firm;  admits  the 
Am.  Die  Vol.  LXXXm-tt 
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following  to  be  «  coneot  mle,  tIz.  :  that  trust  property  Is  not  liable  to  at- 
tachment for  the  debt  of  the  tmstee,  even  in  cases  where  the  land  attached 
stands  of  reoord  in  the  name  of  the  trustee,  and  the  attaching  creditor  has 
not,  prior  to  his  attachment^  any  knowledge  or  notice  of  the  tmst.  Equity 
will  enjoin  agpdnst  the  attaohmenl  Itwas  considered  in  J9bii^Ato»  v.  DaupA- 
port,  74  Me.  002;  that  while  the  precise  question  had  never  been  determiaed 
in  any  reported  ease  in  Maine,  the  point  was  ▼irtoally  decided  in  the  prin- 
cipal 
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[02  MiLUn,  SM.] 

Ruxji  Stated  as  to  when  OnxoB  Ck>FT  or  Deed  mat  be  Bead  nr  £▼!- 
SENOE  under  the  statute  and  rule  of  oourt 

OmoE  CoFT  OP  Deed,  when  Admihutbtj  in  Evidence  at  All*  hat  be 
Admitted  at  any  time,  and  no  exception  lies  to  its  ^tni««<iin  into  a  case 
at  any  particular  time. 

Ko  Man  ought  to  be  Bound  bt  Pbooesdings  to  which  he  was  a  stranger. 

Mattebs  Inadmibsiblb  whxbb  Sanitt  IB  Question  at  lasuK'—Upon  the 
trial  of  an  issue  as  to  whether  the  grantor  in  a  deed  was  of  sound  mind 
at  the  time  of  its  execution,  neither  the  judgment  of  the  oourt  setting 
aside  his  will,  where  said  judgment  was  rendered  subsequent  to  the  con- 
veyance, nor  the  record  of  the  appointment  of  a  guardian,  made  nearly  a 
year  after  the  date  of  the  deed,  is  admissible. 

KuHFi'iONB  to  Exclusion  or  Intek&ogatobixs  and  Answebb  in  Deposi- 
tion will  not  be  sustained  when  it  appears  that  the  same  questions,  with 
their  answers,  have  been  admitted  in  another  part  of  the  deposition. 

Fbbbukftionb  Inadmissible. — ^Where  witness  answers  that  he  cannot  tell, 
but  "  presumes  "  the  existence  or  non-existenoe  of  facts,  his  testimony  is 
not  admissible  as  evidence. 

Ibbelevant  and  Immaterial  Tbstimont  should  be  Excluded. 

Assumed  Facts  upon  Which  Experts  Base  their  Opinion  must  be  Bbtab- 
USHED  BT  Proop,  OP  their  judgment  ^viU  be  worth  nothin^^  and  should 
not  be  weighed  by  the  jury. 

Ora  IS  not  non  Ck>MP08  Mentis  simply  because  he  does  not  manage  his 
affidrs  "  in  a  proper  and  provident  msnner."  Men  may  be  sane  who  are 
neither  sagacious  nor  sncoessfnl,  and  who  transact  their  business  in  an 
improper  and  improvident  manner. 

Pkeabb  "non  Compos  MENTm**  is  Stnontmous  with  That  or  *'Non- 
flANH  Mind  and  Memory," — the  "unsound  mind  "of  modem  phrase- 

**7S[aa  Ckncpos  MENm^"  or  "Unsound  Mna^"  are  Legal  Terms  or  Deii- 
HiiE  SiGNinoATioN,  and  are  understood  by  courts  of  law  to  import^ 
"not  weakness  of  understanding,"  but  a  total  deprivatioa  of  reasoQ. 

Deed  op  Insane  Man  is  Voidable,  not  Void.  He  may,  when  restored  io 
his  right  mind,  affirm  the  contract  he  made  when  insane. 

Pastt  is  Mentallt  Competent  to  Make  Contract,  if  he  is  able  to  oadsr- 
stand  what  he  is  about 

ftunjMPTiON  or  Law  is  in  Favoe  or  SAjmr;  and  Borden  or  Pfeoov  liss 
on  him  who  seeks  to  establish  it. 
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IvsmvcmoNs  to  Juxt,  upoh  QuxsnoNs  not  Passed  upon  bt  T^km  in  ren- 
dering their  verdict^  are  no  cause  for  setting  it  aside,  even  if  they  were 
erroueoue* 

Real  action.  Both  partieB  claimed  under  Stephen  Neal. 
The  demandant  claimed  the  land  through  Mrs.  Dennett,  sole 
heiress  of  said  Neal,  by  deed  from  her.  The  defendant  also 
claimed  to  derive  title  from  Stephen  Neal.  The  plaintiff 
alleged  that  the  conveyance  from  Neal,  under  which  the  ten* 
ant  claimed,  was  invalid,  because  Neal,  at  the  time  of  making 
ity  was  non  compos  mentis.  The  tenant  put  an  o£Qce  copy  of 
this  deed  in  evidence  against  demandant's  objection.  The 
demandant  offered  the  judgment  setting  aside  the  will  of  said 
Neal,  but  it  was  excluded.  He  also  offered  the  record  of  the 
appointment  of  a  guardian  of  said  Neal,  as  being  non  compos^ 
and  made  about  a  year  after  the  deed,  but  it,  too,  was  ex- 
cluded. The  jury  were  instructed,  among  other  things,  that 
if  they  found  the  deed  from  Neal  to  Crocker  a  valid  one,  then 
the  estate  did  not  descend  to  Mrs.  Dennett,  and  she  had  no 
title  to  convey  to  the  plaintiff;  that  it  was  necessary  for  the 
plaintiff  to  impeach  that  deed;  that  the  burden  of  doing  so 
was  on  him;  and  that  if  he  did  it  successfully,  then  he  was 
entitled  to  recover.  The  plaintiff  introduced  the  record  of  the 
probate  court  to  show  that  in  April,  1834,  Stephen  Neal  was 
put  under  guardianship,  which  transferred  all  his  rights  and 
control  over  his  property  to  his  guardian.  '^  If  the  case  had 
stopped  here,"  said  the  court,  ''  the  deed  would  not  be  opera- 
tive for  two  reasons:  one  is  his  incompetency,  disclosed  in  the 
record,  and  one  is  that  the  legal  control  of  his  property  is 
taken  away."  But  on  the  first  Tuesday  of  September,  1834, 
the  guardianship  was  removed  for  causes  disclosed  in  the 
record  of  removal.  *^  That,"  said  the  court,  '^  restored  him  to 
his  legal  rights  as  fully  as  they  were  before  he  was  put  under 
guardianship.  The  plaintiff  cannot  impeach  that  record." 
The  deed  to  Crocker  was  made  in  the  subsequent  July,  1835. 
There  seems,  however,  to  have  been  a  second  guardianship, 
the  record  showing  the  appointment  of  a  guardian  to  Stephen 
Neal  in  June,  1836.  This  was  the  record  of  the  appointment 
offered  by  the  demandant,  as  shown  above,  and  excluded. 
The  jury  were  also  instructed  that  if  they  should  find  that 
Neal  had  legal  capacity  to  act,  still,  if  advantage  was  taken 
of  his  weakness  to  obtain  from  him  a  deed  which  was  unfav- 
orable by  misrepresentation,  imposition,  or  undue  influence, 
such  contract  could  not  be  upheld.    Other  instructions  and 
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fitcis  are  stated  in  the  opinion*    Verdict  for  tenant,  and  de- 
mandant excepted. 

Albert  Merrill^  for  the  plaintiff. 

Rand  and  H.  P.  Deaney  for  the  defendant 

By  Court,  Appleton,  C.  J.  It  is  in  proof  that  Stephea  Neal, 
from  whom  both  parties  derive  their  title,  was  de<need  to  be 
non  compos  and  incapable  of  managing  his  own  affairs,  and 
was  placed  under  guardianship  by  the  judge  of  probate  f<v 
this  county,  at  a  court  holden  by  him  on  the  third  Tuesday  of 
April,  1884. 

The  disability  thus  imposed  was  removed  by  the  same 
judge  at  a  court  holden  by  him  on  the  first  Tuesday  of  the 
following  September,  on  the  ground  that  his  intellect  was  so 
fiir  restored  that  he  was  capable  of  managing  his  own  afiiEdis. 

Upon  the  death  of  Stephen  Neal,  in  1838,  his  estate,  real 
and  personal,  descended  to  Lydia  Dennett,  his  sole  heir,  by 
whom  the  demanded  premises  were  conveyed  to  the  demand- 
ant by  deed  dated  July  15, 1858. 

The  tenant  has  the  elder  title.  On  July  27, 1885,  Stephen 
Neal  conveyed  the  land  in  controversy  to  Samuel  E.  Crocker, 
from  whom,  by  various  mesne  conveyances,  the  title  passed  to 
the  tenant.  The  validity  of  this  deed  from  Neal  to  Crocker 
was  contested,  on  the  ground  that  the  grantor  was  not  of  sound 
mind  at  the  time  of  its  execution. 

A  verdict  was  rendered  by  the  jury  aflbming  the  validity 
of  the  deed  in  question,  and  the  case  is  now  before  us  on  ex- 
ceptions to  the  rulings  or  refusals  to  rule  of  the  presiding 
justice,  and  upon  a  motion  for  a  new  trial.  The  questions 
presented  have  been  argued  very  elaborately  and  with  great 
ability. 

1.  The  copy  of  the  deed  firom  Stephen  Neal  to  Samuel  E. 
Crocker,  dated  July  17, 1835,  was  admissible  under  the  26th 
rule  of  this  court:  87  Me.  576. 

The  design  of  the  statute  of  March  17,  1862,  chapter  112, 
was  to  extend  the  use  of  office  copies  to  all  cases,  whether 
touching  the  realty  or  not,  ^' where  the  original  deeds  would  be 
admissible,"  and  ^neither  the  party  offering  such  office  copy, 
nor  the  party  opposing,  is  a  party  to  the  deed,  or  claims  as 
heir,  or  justifies  as  servant  of  the  grantee  or  his  heirs."  The 
deed  was  properly  received,  as  neither  party  is  within  any  of 
these  exceptions. 

The  evidence  is  all  reported.    It  shows  that  the  only  title  of 
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the  tenant  was  derived  from  and  under  this  deed.  It  was  en- 
tirely immaterial  whether  the  deeds,  by  which  the  title  was 
conveyed  to  the  tenant,  were  introduced  then  or  at  a  subse- 
quent time, — and  this  is  abundantly  apparent.  The  plaintiff, 
therefore,  could  in  no  way  have  been  injured  by  the  admission 
of  the  deed  at  the  particular  time  it  was  received. 

2.  The  final  judgment  and  decree  of  the  supreme  court  of 
probate,  setting  aside  the  will  of  Stephen  Neal,  dated  October 
19,  1835,  was  rightfully  excluded.  It  was  rendered  months 
subsequent  to  the  deed  to  Crocker.  The  tenant  was  neither 
party  nor  privy  to  that  judgment.  Neither  party  claimed 
through  nor  under  the  will  of  Neal.  The  tenant  could  not 
avail  himself  of  the  will  to  negative  the  demandant's  rights, 
because  it  had  never  received  probate.  He  was  a  stranger  to 
all  these  proceedings.  ^'  It  is  also  a  most  obvious  principle  of 
justice  that  no  man  ought  to  be  bound  by  proceedings  to  which 
he  was  a  stranger":  1  Greenl.  Ev.,  sec.  522. 

8.  The  record,  showing  the  appointment  of  a  guardian  to 
Stephen  Neal,  in  June,  1836,  was  clearly  inadmissible. 
Whether  he  was  then  sane  or  insane,  could  not  affect  the  ten« 
ant's  title.  Neither  party  claimed  under  these  proceedings. 
They  were  long  subsequent  to  the  conveyance  from  Neal  to 
Crocker.  They  were  rea  inter  alioa^ — as  to  all  which  the  ten* 
ant  was  a  stranger,  and  not  to  be  affected  thereby. 

4.  The  plaintiff  can  in  no  way  have  suffered  from  the  exclu- 
sion of  the  twelfth  and  sixteenth  interrogatories  and  answers 
in  the  deposition  of  Bradford.  The  answers  are  to  the  effect 
that  he  (Neal)  did  not  appear  to  know  how  to  make  change. 

But  substantially  the  same  interrogatory  was  proposed 
when  the  direct  examination  was  resumed,  and  this  interroga- 
tory and  the  answer  thereto  were  received. 

Assuming,  therefore,  the  evidence  admissible,  which  may 
be  regarded  as  a  matter  of  grave  doubt,  still  the  tacis  attempted 
to  be  proved  by  the  excluded  questions  and  answers  are 
established  as  £Eur  as  the  witness  could  do  it.  To  the  inquiry 
''whether,  when  you  gave  him  back  change,  he  counted  it  or 
paid  any  attention  to  the  amount  you  gave  him,"  the  witness 
answered,  "I  could  not  remember.  He  might  sometimes  or 
might  not." 

To  the  other  interrogatory  proposed  and  excluded,  the  wit* 
ness  answers  that  he  cannot  tell,  but  presumes  the  fact  may 
be  as  is  assumed  in  the  interrogatory.  But  the  presumptions 
•f  a  witness  as  to  the  existence  or  non-existence  of  facts,  are 


518  HovEY  V.  Chase.  [Maind» 

not  admissible  as  evidence.     Besides,  the  tact  inquired  about 
is  impliedly  proved  by  the  evidence  admitted  without  objection. 

5.  The  remark  of  Mrs.  Dennett,  as  to  the  amount  for  which 
the  mortgage  was  to  be  given,  was  immaterial  to  the  issue. 
The  question  at  issue  was  the  sanity  of  Stephen  Neal.  The 
casual  remark  of  the  wife,  as  to  the  mortgage,  whether  it 
should  be  given  for  more  or  less^  was  entirely  irrelevant,  so  £Eur 
as  relates  to  that  inquiry. 

6.  In  reference  to  the  experts,  the  presiding  judge  uses  the 
following  language:  '^You  have  heard  a  long  interrogatory 
read  to  both  of  these  experts,  and  they  unhesitatingly  state 
that,  if  all  the  fiatcts  were  true,  said  Neal  was  laboring  under 
9enile  dementiaj  or  insanity.  It  is  for  you  to  say  whether  these 
facts  are  true  or  not.  If  you  are  satisfied  they  are  not  true, 
then  their  opinion  goes  for  nothing."  To  these  remarks  no 
exception  can  reasonably  be  taken.  It  is  obvious  enough  that 
Ihe  assumed  facts,  upon  which  the  opinion  of  the  experts  is 
based,  must  be  established,  for  it  is  only  to  the  extent  of  the 
facts  proved  that  there  is  any  basis  upon  which  their  judgment 
can  rest.  If  none  of  the  facts  assumed  are  proved,  then  there 
could  be  no  foundation  for  their  opinion. 

The  judge  further  added:  "  Suppose  the  defendant  had  read 
a  question  to  the  experts  embracing  what  his  witnesses  had 
testified  to,  their  opinion  might  have  been  that  he  was  of  sound 
mind.  So  yon  will  i)erceive,  if  the  question  had  not  been  asked 
until  after  the  testimony  of  the  defense  had  been  given,  they 
might  not  have  answered  it  as  they  did.  If  their  opinion  had 
been  asked  after  the  evidence  was  all  in  on  both  sides,  so  that 
it  could  have  been  based  upon  all  the  testimony  in  the  case,  it 
might  have  been  difierent."  These  suggestions  involve  no 
question  nor  rule  of  law.  They  give  no  rule  for  the  guidance 
of  the  jury  as  matter  of  law.  They  embrace  no  error  of  law 
or  mistake  of  fact.  They  are  suppositions  merely,  of  the  cor- 
rectnesB  of  which  the  judge  gives  no  opinion.  The  jury  could 
not  know  to  what  extent  the  introduction  of  new  elements  for 
their  consideration  might  change  or  modify  the  judgment  of 
the  experts,  and  the  judge  so  remarked. 

The  concluding  remark,  that  'Hhe  plaintiff  must  satisfy 
th(;m  that  the  facts  in  his  hypothetical  questions  are  substan- 
tially true,  to  entitle  their  opinion  to  much  weight,"  was  unob- 
jectionable. If  not  substantially  true,  upon  what  would  their 
opinion  be  formed?  The  facts  not  proved,  but  assumed  in  the 
interrogatory  and  by  the  experts,  as  existing,  might  be  those 
deomod  by  those  experts  as  of  controlling  importance. 
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The  oounflel  for  the  demandant  requested  the  presiding 
judge  to  instruct  the  jury:  1.  "To  find  and  decide  the  fact 
whether,  on  the  day  of  the  execution  of  Stephen  Neal's  deed  to 
Samuel  B.  Crocker,  said  Neal  was  non  compos  mentis^  or  of  un- 
sound mind,  which  terms  and  phrases  mean  the  same  thing, 
▼ii.,  that  he  had  not  sufficient  intelligenoe  and  underst'mding 
to  manage  his  affairs  and  transact  business  in  a  proper  and 
provident  manner;"  and  2.  That  "this  is  the  fact  you  are  to 
decide  and  find,  viz.,  whether  he  had  sufficient  intelligence 
and  understanding  to  transact  business  in  a  proper  and  provi- 
dent manner,  fiur,  if  he  had  not,  he  was  of  unsound  mind,  and 
said  deed  to  Crocker  was  void,  and  the  plaintiff  is  entitled  to 
recover," 

The  substance  of  this  request  is,  that  every  man  who  fiedls 
to  manage  his  affairs  "in  a  proper  and  provident  manner"  "is 
non  compos  mentis,  or  of  unsound  mind."  Many  sane  men, 
flome  of  transcendent  ability  but  of  speculative  tendencies, 
manage  their  affairs  neither  in  a  proper  nor  a  prudent  man- 
ner. The  definition  of  a  non  compos  proposed  has  at  any  rate 
the  merit  of  originality.  It  varies  in  most  important  essen- 
tials firom  the  law  as  laid  down  by  the  jurists  to  whose  decis- 
ion the  counsel  for  the  plaintiff  has  referred  us.  "  We  find," 
remarks  Mr.  Senator  Verplanck,  in  Steward  v.  Lispenard^  26 
Wend.  265,  "that  firom  Fitsherbert  to  Blackstone  the  phrase 
non  compos  mentis  is  used  by  the  greatest  authorities  of  the 
common  law  as  synonymous  with  that  of  non-sane  mind  and 
memory, — the  unsound  mind  of  modem  phraseology  and  our 
own  statute-books."  But  the  same  line  of  unvarying  authorities 
shows  that,  in  legal  intent,  the  natural  defect  of  mind,  thus 
absolutely  shutting  persons  from  the  ordinary  rights  of  society, 
does  not  consist  in  a  limited  degree  of  intelligence,  but  in  the 
entire  absence  of  what,  in  the  philosophy  of  olden  times,  was 
termed  "discourse  of  reason."  The  idiot  was  one,  according 
to  Fitzherbert,  "  who  has  not  any  use  of  reason,  has  no  under- 
standing to  tell  his  age,  who  is  his  father  or  mother,  what  shall 
be  his  profit  or  loss":  Fitz.  N.  B.  233;  Com.  Dig.,  tit  Idiot. 
And  the  same  old  rigid  rule  is  repeated  two  centuries  after- 
wards, by  Blackstone:  "A  man  is  not  an  idiot  if  he  hath  any 
glimmering  of  reason,  so  that  he  can  tell  his  parents,  his  age, 
or  the  like  common  matters  ":  1  Bla.  Com.  804;  In  the  same 
understanding  of  language,  Lord  Hardwicke,  in  Ex  parte  Bams- 
iey,  8  Atk.  171,  says:  ^^Non  compos  mentis,  or,  since  the  pro- 
ceedings have  been  in  English,  ^of  unsound  mind'  (which 
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means  the  same  thing),  are  legal  tenns  of  a  definite  8i| 
cation,  understood  by  courts  of  law,  importing  not  weakness 
of  understanding,  but  a  total  deprivation  of  reason."  Men  may 
be  sane  who  are  neither  sagacious  nor  successful,  and  who 
transact  their  business  in  an  improper  and  improvident  man- 
ner. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  are  to 
the  effect  that  the  deed  of  an  insane  man  is  voidable,  and  not 
void.  The  insane  man,  when  restored  to  his  right  mind,  may 
affirm  the  contract  he  made  when  insane:  AUis  v.  BiUings^  6 
Met  415  [89  Am.  Dec.  744];  Arnold  v.  Richmond  Iron  Works^ 
1  Gray,  484;  Gibson  v.  Soper^  6  Id.  282  [66  Am.  Dec.  414]. 

These  requested  instructions  were  properly  withheld: — 

8.  The  counsel  complain  of  the  following  remarks  of  the 
presiding  judge:  ''Courts  of  law  cannot  weigh  in  scales  more 
than  they  can  the  everlasting  hills,  what  is  the  amount  of 
intelligence  necessary  to  make  a  contract.  The  law  can  fix 
no  particular  standard  of  intelligence  necessary  to  make  a 
contract."  It  is  not  the  business  of  the  court  to  weigh  the 
intellectual  capacities  of  parties  to  contracts  to  determine 
whether  they  are  of  unsound  mind  or  not  That  is  the  pro- 
vince of  the  jury.  These  remarks  mainly  refer  to  the  diffi- 
culty of  fixing  with  precision  the  exact  line  where  sanity  ends 
and  insanity  begins, — a  difficulty  sufficiently  apparent  to  all, 
and  fully  appreciated  by  the  court  in  the  cases  to  which  we 
have  been  referred.  ''The  common  law,"  remarks  Wood- 
worth,  J.,  in  Jackson  v.  King,  4  Cow.  218  [16  Am.  Dec.  854], 
<<  seems  not  to  have  drawn  any  discriminating  line  by  which 
to  determine  how  great  must  be  the  imbecility  of  mind  to 
render  a  contract  void,  or  how  much  intellect  must  remain  to 
uphold  it  The  difficulty  of  making  such  disorimination  ia 
apparent." 

But  these  remarks  were  not  given,  nor  do  they  purport  to 
be  given  as  a  rule  of  law.  That  is  specifically  given  in  what 
follows: — 

9.  The  instruction  as  to  the  degree  of  intelligenoe  neoeesary 
to  render  the  deed  valid  was  in  these  words:  ''The  rule  I 
give  you  is  this:  the  grantor  must  be  of  sound  mind,  and  have 
legal  competency.  No  degree  of  physical  or  mental  imbecility 
can  avoid  his  deed  if  he  have  legal  competency.  Legal  com* 
petency  to  act  is  the  possession  of  mental  capacity  sufficient 
to  transact  business  with  intelligence,  and  an  intelligent  un* 
derstanding  of  what  he  was  doing." 
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Lord  Coke  defines  non  compos  mentis  ^' to  be  a  person  who 
was  of  good  and  sound  memory,  and  by  the  visitatfon  of  Ood 
had  lost  it,"  or  *'  he  that  by  sickness,  grief,  or  other*  accident, 
wholly  loseth  his  understanding":  Beverley* s  CcuSy  4  Coke, 
123;  Co.  Lit  247  a.  ''The  deeds  of  all  such  person s  are  void; 
for  the  terms  non  compos^  of  unsound  mind,  are  legal  terms, 
and  import  a  total  deprivation  of  sense/'  observes  Wood  worth, 
J.,  in  Jackson  v.  Kingj  4  Cow.  218  [15  Am.  Dec.  3U4].  Uut 
one  who  can  'transact  business  with  intelligence  and  an  intel- 
ligent understanding  of  what  he  was  doing,"  can  hardly  be 
deemed  of  unsound  mind. 

In  a  case  of  alleged  insanity,  it  was  held  that  to  prove  a  per- 
son sane,  it  was  not  necessary  that  he  should  be  shown 
competent  to  "  manage  his  business  with  judgment  and  dis- 
cernment," but  that  it  was  sufBcient  to  show  that  he  '^knew 
what  he  was  about":  MqffUt  v.  Witherspoon,  10  Ired.  186. 
"We,"  remarks  Nash,  J.,  in  delivering  the  opinion  of  the 
CGort,  '^  do  not  agree  with  his  honor  in  Us  declarations  to  the 
jury  upon  the  mental  capacity  of  Ann  Donahoe,  as  to  the  rule 
by  which  they  were  to  ascertain  the  fact.  He  charged  that 
Ann  Donahoe  was  deemed  in  law  capable  of  making  a  con- 
tract until  the  contrary  was  proved.  This  is  correct,  so  £eir  as 
this  case  is  conoemed."  He  then  proceeds,  in  judging  of  the 
Buffideney  of  her  intellect:  ''It  was  not  sufficient  that  she 
should  be  able  merely  to  answer  familiar  questions,  but  to 
manage  her  business  with  judgment  and  discernment."  We 
do  not  consider  the  rule  so  laid  down  to  be  correct  If  all 
peraoiiB  are  to  be  jud^^  incapable  of  making  contracts  who 
do  not  manage  their  business  with  judgment  and  discernment, 
"we  apprehend  there  are  many  more  disqualified  by  law  than 
are  now  considered  so.  We  know  no  better  rule  upon  this 
subject  than  that  laid  down  by  Lord  Coke,  that  the  person 
must  be  able  to  understand  what  he  is  about.  To  the  same 
effect  is  the  language  of  Chief  Justice  Taylor,  in  the  case  of 
ArmaiTong  v.  SJiori,  1  Hawks,  11." 

10.  The  instructions  as  to  the  effect  of  the  probate  proceeding 
were  in  accordance  with  the  law  as  set  forth  in  Hoveyv.  Har- 
mon^  49  Me.  269.  Stephen  Neal,  while  under  guardianship, 
was  incapacitated  from  contracting.  After  the  decree  by  which 
he  was  relieved  from  guardianship,  his  contracts  would  be 
valid,  so  long  as  he  was  of  soimd  mind. 

11.  It  is  needless  to  examine  the  various  instructions  given, 
jr  requested  to  be  given,  in  relation  to  the  law  of  disseisin  and 
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adverse  poeaeBsion, — because  the  presiding  judge  peremptorily 
instructed  the  jury  that,  if  the  plaintiff  had  successfully  im- 
peached the  deed  from  Neal  to  Crocker,  "he  was  entitled  to 
recover."  The  instruction  referred  to  required  a  verdict  at 
the  hands  of  the  jury,  if  this  deed  was  impeached.  More  the 
plaintiff  could  not  ask.  Assume  all  the  requested  instructioDS 
of  the  plaintiff  to  have  been  correct,  he  could  not  have  been 
harmed  by  the  omission  to  give  them,  for  the  obvious  reason 
that  the  instruction  given  was  more  favorable  to  him  than  the 
ones  requested.  It  was  equivalent  to  a  peremptory  ruling  that 
no  title  was  acquired  by  adverse  possession, — thus  supersed- 
ing all  necessity  of  considering  that  question. 

As  the  verdict  of  the  jury  was  for  the  tenant,  they  most 
have  found  the  deed  from  Neal  to  Crocker  valid,  and  that  his 
title  passed  thereby  to  Crocker.  If  so,  no  question  of  better- 
ments could  arise,  for  the  tenant  was  seised  of  the  fee. 

The  plaintiff  could  not  have  been  benefited  if  the  requested 
instructions  had  been  given,  nor  was  he  harmed  by  those  given, 
whether  erroneous  or  not,  for  the  contingency  of  their  mate* 
riality  did  not  arise. 

12.  The  plaintiff  claims  that  the  deed  of  Neal  to  Crocker 
was  void  by  reason  of  the  mental  imbecility  of  the  grantor  at 
the  time  of  its  execution,  and  that  having  acquired  the  title 
of  his  heir,  that  he  can  avoid  it,  and  that  the  verdict  of  the 
jury  affirming  the  deed  should  be  set  aside  as  against  evidence. 

The  land  in  controversy  was  sold  to  Crocker  for  four  thou- 
sand dollars,  in  1835,  and  he  and  his  grantees  have  ever  since 
remained  in  possession  of  the  same.  The  evidence  intioduced 
tends  to  show  that  the  price  was  a  reasonable  one  at  the  time. 
Indeed,  had  it  not  been  for  the  great  public  improvements 
made  since,  the  erection  of  which  probably  never  entered  into 
the  mind  of  either  grantor  or  grantee,  there  can  be  little  doubt 
that  the  price  paid,  and  interest  and  taxes,  could  not  have 
been  realized  from  its  sale.  The  bargain  was  made  when 
speculation  was  rife.  There  is  nothing  indicating  unfairness 
in  the  price, — regard  being  had  to  the  time  when  the  sale  was 
made.  The  estate  of  Neal  has  reaped  the  benefit  of  tbitf  sale. 
The  proceeds  are  in  the  hands  of  the  heir,  or  they  have  been 
expended  for  the  benefit  of  the  estate.  The  price  paid  is  re- 
tained. The  estate  thus  sold  is  sought  to  be  recovered  from 
the  possession  of  a  bona  fide  purchaser  without  notice. 

It  has  been  seen  that  the  instructions  given  were  correct. 
The  evidence  was  conflicting.    The  presumption  of  law  is  in 
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fkvor  of  sanity.  The  burden  was  on  the  plaintiff  to  establish 
the  &ot  of  insanity.  This  he  has  failed  to  do  to  the  satisfac- 
tion of  that  tribunal  to  which  the  law  has  assigned  the  duty 
of  determining  amid  controverted  facts  which  are  true  and 
which  are  false.  The  inquiry  is  not  what  our  judgment 
would  have  been  upon  the  proof.  After  a  long,  laborious, 
and  impartial  trial,  after  seeing  and  hearing  the  witnesses 
and  obeenring  their  appearance  and  manner,  the  jury  have 
established  the  validity  of  the  conveyance  in  controversy; 
and  we  find  in  the  evidence  no  such  proof  of  fraud,  corrup- 
tion, gross  partiality,  or  mistake  as  imperatively  requires  us 
to  set  aside  the  verdict  as  against  evidence. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 

Bics,  Davis,  Walton,  and  Diokbbson,  JJ.,  concurred. 

Imnnrcnom  ov  Maiters  Iioiatiuai.  to  Jasum,  thoai^  wroog,  an  of 
no  ttvail  to  a  party  ezoeptmg:  Whidden  ▼.  Sedfe,  63  Am.  Deo.  061,  and  note 
666;  Whtimr.  Tiiybr,  75Id.  112,  and  oolleoted  oaaaa  in  note  thoEwto  114. 

SsPSKT  TMHiioirT  ia  diBcnwed  at  length  in  tha  note  to  Hammomd  ▼.  Wood- 
«MM,  66  Anw  Dec.  22S-246. 

PfeBaoHB  or  nmouvD  Mnri)^  Who  abb:  JadsKmr.  Khg,  16  Am. Deo.  854; 
Cwkigt^s  Oate,  17  Id.  311;  BeoMtmon^s  Case,  29  Id.  33;  Ihder  v.  Means,  42  Id. 
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Mbbblt,  and  thia  aeema  to  be  the  prerailing  dootrine:  See  ooUeoted  oaaea 
in  extended  note  to  Jadmm  ▼.  Kmg,  16  Am.  Deo.  864;  Waii  ▼.  MaxweU,  16 
Id. 391;  Brechtfwidge'aHdnY.OrTnat^^l^ldLll;  notetoTViffyv.  ToZ/y, 34 Id. 
410;  AVU  V.  BiUinga,  39  Id.  744,  and  note  749;  Rkhardwn  v.  Strong,  56  I<L 
430;  but  the  deed  of  a  Innatio,  at  oonunon  law,  was  Toid:  AfaUer  qf  Deeilvcr, 
28  Id.  645;  Rogers  ▼.  Walter,  47  Id.  470;  and  so  after  office  found:  See  cases 
in  note  to  Matter  tfDesUver,  28  Id.  647;  or  if  he  has  a  guardian:  Wait  v.  Max- 
well, 16  Id.  391.  An  inquisition,  however,  is  not  condusiTe  evidence  of  men- 
tal nnaonndness:  Sims  ▼.  MeLure,  70  Id.  196. 

PBBBUMPnoN  n  ni  Favob  ov  SAmTT,  and  oantiniiea  until  the  oontraiy  is 
ptored:  Xes^s  jBelr*  V.  Zee's  A^r»  17  Am.  Deo.  722}  Cbrfer  ▼.  Aafe^  62  Id.  539. 
Bst  iDMBdlj  oBoe  diown  la  pienmed  to  ooBtfanie^  and  the  bniden  la  on  one 
elaiQung  a  loeid  Interval  to  show  it:  J^ogert  v.  IToOer,  47  Id.  470. 

AvozDAiraB  or  OoBTBAora  on  Oboubd  or  Ihoapaoitt  to  Hakb  Thbm, 
■eanlting  from  unsound  mind.  This  subject  is  discnssed  in  an  extended  note 
to  Jackson  v.  Kmg,  15  Am.  Dec.  361-369;  note  to  Beaumon^s  Case,  29  Id.  38. 

LuHATio  MAT  AvoiD  HIS  Dbbd  Madb  dubino  TmASTiv:  BenseU  v.  CAon- 
tdlor,  34  Am.  Deo.  561.  But  mere  imbecility,  or  weakness  of  understanding, 
b  not  suffioiflnt  to  avoid  it:  Jackson  v.  Kmg,  15  Id.  354;  Owings*s  Case,  17  Id. 
SU;  ^fiiaAv.£eiil^,40Id.435;  /immv.  7\)iiMfi,44Id.448;  Kllisr.  Mathews, 
70  Id.  858;  vnlass  the  transaction  be  accompanied  by  fraud,  inq^tian,  or 
ofw-exeroiae  of  anthority,  when  a  very  slight  degree  of  incapaoity  will  be 
Mflbnent:  CbrM  v.  BmUk,  71  Id.  431. 
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Capagitt  to  Transact  Business  "with  Judgment  and  Discretion  **  i» 
act  necessary  to  be  shown  to  support  the  validity  of  a  deed  of  a  grantor 
against  an  inquisition,  subsequent  to  the  execution  of  the  deed,  finding  him  to- 
haTO  been  of  unsound  mind  and  incapable  of  managing  his  afiEairs  at  thai 
time;  as  indiscretion  and  defect  of  judgment  may  exist  without  legal  inca- 
pacity: WaU  y.  miVs  H&n,  36  Am.  Dec  578. 

The  doctbinbs  ov  the  principal  cask,  as  to  legal  capacity  to  make  a 
contract^  recognising  a  distinction  between  absolute  and  legal  soundnesa 
of  mind»  and  the  possibility  of  legal  competency  to  convey,  where  perfect 
mental  soiuidnasa  is  lacking,  and  wia^i^i^g  ability  to  transact  business  with 
an  inteUigokt  nnderatanding  of  what  he  is  doing  the  test  of  legal  competency 
In  the  grantor,  were  approved  and  followed  in  Hoveff  v.  Hobson^  55  Me. 
280,  involving  the  same  questions  and  title:  Darby  v.  Hayford^  56  Td.  249; 
HuffY,  Ourtis,  65  Id.  289.  In  Bumhamv,  MUeheU^  34  Wis.  136,  the  principal 
case  was  cited  to  the  point  that  the  degree  of  imbecility  which  will  render  a 
person  legally  non  eompoB  is  sometimes  defined  as  **an  entire  Ices  of  under* 
standing";  bat  the  rule  laid  down  by  the  court  in  that  case  to  test  the  legal 
oompetenoy  of  a  party  to  contract  was  that  such  party  should  have  sufficient 
mental  abflity  to  know  what  he  was  doing  and  the  naiuxe  of  the  act  done^ 
"andy"  said  the  courts  "  one  who  does  not  oome  up  to  this  standard  of  intelli- 
fenoe^  we  thinky  may  well  be  deemed  Insane  within  the  statate  of 
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108  ICainb,  4B6w] 
Omi  SBiXL  S€ft  BE   PBBMITTID  TO   InDUOB  AnOTHXR  TO   PUBOBABB  PBO^- 

BBTT  of  a  third  person  for  a  valuable  consideratioB,  and  then  set  up  » 

prior  and  better  title  in  himself  to  defeat  the  title  of  the  purchaser* 

Stevens  v.  McNamara,  36  Me.  176;  S.  0.,  68  Am.  Deo.  740. 
Alxeovoh  Estofpei.  zn  Pais  mat  not  alwatb  Buk  with  Land^  a  snbee* 

qnent  purchaser  with  knowledge  of  the  facts  oonstitating  the  estoppel 

can  stsnd  in  no  better  condition  than  his  grantor. 
One's  Absence  vbom  Paktioulab  Place  Raises  No  Pbebumptiob  op  bib 

Death,  where  there  is  no  evidence  that  he  ever  established  his  reddened 

there. 
To  Baibb  Pbebumptzov  or  Death  a  party's  absence  of  seven  years  or  more 

from  his  home  or  established  residenoe  must  be  proved,  and  that  ne 

intelligence  respecting  him  has  been  received:  Steeau  v.  MeNamof^  M 

Me.  176;  S.  0.,  68  Am.  Dec.  740. 

WbBBB  TiTIiB  is  OlAXMED  to  be  III  FaTHEB  BBQAU8B  OP  HB  SomIb  DbATH^ 

not  only  must  the  death  of  the  son  be  shown,  but  also  that  he  died  with* 
oat  issue. 

Writ  of  entry,  originallj  for  two  pieoes  of  land  a^joinmg 
each  other.  The  demandant,  Stevens,  pnrchaaed  one  of  them 
in  1823,  and  oonveyed  it  to  his  son,  Jonathan  Stevens,  in 
1835.  In  1827  he  purchased  the  other  part  In  1842  the 
whole  was  sold  by  the  town  collector  to  one  Dutton  tor  the 
payment  of  taxes  upon  it.    Dutton,  within  the  time  aUowed 
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to  the  owner  to  redeem  the  land  from  the  tax  sale,  conveyed 
the  land  to  the  daughter  of  demandant,  Stevens,  who  was  one 
of  the  tenants,  and  the  wife  of  the  other,  McNamara.  She 
paid  her  own  money  for  it, — enough  to  redeem  the  land;  and 
in  procuring  that  conveyance,  she  acted  under  the  advice  and 
with  the  assistance  of  the  demandant,  Stevens,  and  in  his 
presence.  In  the  suit,  Stevens  v.  McNamara^  86  Me.  176 
[58  Am.  Dec.  740],  Stevens  claimed  a  portion  of  the  land,  the 
lot  purchased  in  1827,  upon  the  ground  that  the  tax  sale 
was  illegal.  He  also  claimed  to  hold  the  other  portion  of 
the  land  by  inheritance  from  his  son  Jonathan,  who,  he  al- 
leged, was  deceased.  As  to  that  portion  of  the  estate  owned 
by  the  demandant  when  the  sale  for  taxes  took  place,  the 
court  held  that  he  was  estopped  by  his  own  acts  in  pais,  to  set 
up  a  title  in  himself  as  existing  when  the  conveyance,  under 
which  the  tenants  claimed,  was  made;  but  that  the  estoppel 
could  not  apply  to  the  title  which  the  demandant,  Stevens, 
claimed  to  have  acquired  since  the  conveyance  to  his  daughter. 
The  sale  was  held  to  be  illegal,  and  to  convey  no  title  as 
against  the  owner  to  that  part  of  the  estate  owned  by  Jonathan 
Stevens.  But  the  demandant's  claim  to  that  portion  of  the 
premises  conveyed  to  his  son  failed  for  want  of  proof  that 
the  son  was  dead.  The  fiu^te  in  the  present  case  appear  in 
the  opinion. 

Stinehfieldy  pro  u. 

J.  Bakevj  for  the  defendants. 

By  Court,  Davis,  J.  This  case,  though  with  different  par- 
ties, for  whom  the  present  plaintiff  was  counsel,  was  once 
before  presented  to  this  court:  Stevens  v.  McNamara,  36  Me. 
176  [58  Am.  Dec.  740]. 

After  that  suit  was  determined,  a  deed  was  made  from 
Stevens  to  Otis,  witnessed  by  and  acknowledged  before  the 
plaintiff  January,  20,  1855.  Otis  deeded  the  premises  to 
the  plaintiff,  January  24, 1855.  A  suit  was  commenced  in  the 
name  of  Otis,  January  23,  1855,  which  was  afterwards  discon- 
tinued. 

It  was  held,  in  the  previous  case,  that  Stevens  was  estopped 
from  claiming  any  title  to  the  premises,  unless  he  acquired  it 
eubsequent  to  the  purchase  of  the  defendant,  which  was  made 
at  his  request.  And  though  an  estoppel  in  pais  may  not 
flhvays  run  with  the  land,  a  subsequent  purchaser  with  knowl- 
edge of  the  facts  constituting  the  estoppel  can  stand  in  no 
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better  condition  than  his  grantor.  It  is  clear  that  the  present 
plaintiff,  from  his  connection  with  the  former  suit,  had  full 
knowledge  of  the  facts  relating  to  it.  And  we  infer,  by  the 
aathoritj  given  us  in  the  report,  as  a  jnry  might  have  done, 
that  the  deed  to  Otis  was  made  through  his  agency,  and  for 
his  benefit.  In  such  case,  his  knowledge  of  the  facts  rendered 
the  estoppel  as  much  a  bar  to  his  title  as  it  was  to  the  tiUe  of 
Stevens:  FUtrimmons  v.  Jodinj  21  Vt.  129  [52  Am.  Dec.  48]; 
Hart  V.  Farmer^  &  M.  Banlj  33  Id.  252;  DreBser  v.  Norwood^ 
17  Com.  B.,  N.  S.,  466. 

But  he  claims  that  Stevens  acquired  a  title  to  a  part  of  the 
premises  after  the  purchase  of  Patience  W.  McNamara,  by 
the  death  of  Jonathan  Stevens,  his  son,  without  issue.  The 
only  evidence  of  his  death  is  his  absence  from  Hallowell 
nearly  twenty  years.  As  there  is  no  evidence  that  he  ever 
established  his  residence  there,  his  absence  raises  no  presump- 
tion of  his  death.  And  even  if  he  is  not  living,  the  case  doee 
not  show  that  he  did  not  leave  children,  who  are  his  heirs  at  law. 

Judgment  for  the  defendants. 

Appleton,  C.  J.,  and  Kent,  Walton,  Dickbbson,  and  Dah- 
FORTH,  JJ.,  concurred. 

OnB  Wnj«  NOT  BB  PBBmiTED  TO  InDUCB  AKOTSEB  TO  PUBOHAaB  PBOF- 

BRTT  OF  Third  Pbrson  for  a  yaloable  consideration,  and  than  aat  np  a  prior 
and  better  title  in  himaelf  to  defeat  the  title  of  the  pnrohaMr:  8iemm»  t.  Me^ 
Natnara,  5S  Am.  Deo.  740;  8iom  ▼.  Barber,  10  Id.  316;  Bmdermm  ▼.  Overtim, 
24  Id.  492;  ffughe$  v.  MeAUsier,  55  Id  143;  Titus  ▼.  Morae,  63  Id.  665;  Beem- 
pbnd  V.  McKeen,  70  Id.  115;  MUdteU  v.  Reed,  Id.  647;  Caldwear.  Auger,  TT 
Id.  515;  Tongue's  Lessee  ▼.  NutweU,  79  Id.  649.  These  cases  also  show  that 
aeqnieeoenoe,  silence  with  knowledge,  misrepresentation,  and  oonoealment 
will  work  the  same  result  Bat  in  ifcPAersoa  v.  Walters,  SOld.  200,  it  is  held 
that  one  seised  of  land,  who  frandnlently  induces  another  to  porohasa  al  a 
sherifiF's  sale,  under  execution  against  one  having  no  title,  is  not  estopped  aft 
law  from  asserting  his  title. 

Asuohbb,  whbn  Pbbclvdbd  from  Srtino  up  Prior  Tttlb. — Adiiita>^ 
sioo  of  another's  title  to  land,  with  an  agreement  to  purchase  from  him,  es- 
tops a  party  and  his  assignee  from  setting  up  a  prior  title  in  himseL^  whera 
there  has  been  no  mistake  or  imposition:  Sayles  v.  Smithy  27  Am.  Dec  117. 

PRBsuMPTioif  Of  Dkath  aftkr  Seven  Ybars'  Absencb,  ntx:  Burr  f. 
^ifR,  33  Am.  Dec  50;  Lewis  v.  Mclley,  34  Id.  379;  Splicer  ▼.  Moore,  53  Id. 
401,  and  note  402;  Stevetts  v.  McKamara,  58  Id.  740,  and  note  742;  AaiUmr^ 
T.  Sanders,  68  Id.  300. 

TiiB  PRDfciPAL  CASE  WA.S  CTTEP  in  }Ventworth  V.  Wentworik,  71  Me.  74,  Uk 
the  pouit  that  the  mere  failure  to  hear  from  an  absent  person  for  seren  yean» 
who  was  known  to  have  had  a  Hzed  place  of  residence  abroad,  would  not  be 
sufficient  to  raise  the  presumption  of  his  death,  unless  due  inquiry  had  beei» 
made  at  such  place  without  getting  tidings  of  him.  This  case  is  cited  in  tfa» 
note  to  Stevens  r.  McNatnara,  58  Am.  Dec  742,  to  the  same  point. 
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SiDENSPABKEB   V.    SiDENSPABKEB. 

[63  10110,481.1 

OsaaumnAXOEB  xhidxr  Which  Jupoment  mat  bi  Ck>LLATBEALLT  Im- 
PXAOBBD  by  oma  not  a  party  or  privy:  1.  Where  the  court  rendering  it 
had  no  Jnriadietion  of  the  oaae;  2.  Where  it  was  obtained  by  frand  or 
collnrion;  3.  Where  it  was  enoneonsly  or  nnlawfolly  entered  up  to  the 
prejudice  d  rights  of  third  parties.  Boyond  this,  the  hiw  does  not  an- 
thoriie  partiee  to  proceed  in  the  collateral  impeachment  of  jadgments. 

Same, — Judgmsmt  in  PBRaoxAL  AonoN  not  Liabu  to  Ant  ov  Thbb 
OBJBonoNflk  whether  rendered  on  default  or  after  contestation,  is  con- 
clusive as  to  the  relation  of  debtor  and  creditor  between  the  parties,  as 
well  as  to  the  amount  of  indebtedness,  and  cannot  be  collaterally  im- 
peached by  tiiird  parties  in  a  sabseqnent  snit,  where  snch  relation  and 
indebtedness  are  callad  in  question. 

QuisnoKB  IN  No  Wi8B  Ck>NNaoTBD  with  Iflsus  AT  Trial  cannot  be 


FrmBlAKANfll^  lOE  KlHBIEEN  TEABfl^  TO  SUB  ON  FBOMiaBOET  KOTB  U  No 

Waiter  of  payee's  right  to  satisfy  a  judgment  founded  upon  said  note^ 
by  a  levy  upon  land  frandulentiy  conveyed  by  the  judgment  debtor. 

That  Profbr  iNBiRVOnoNS  wbbb  Qivbn  will  bb  Awumbd;  and  where 
party  desires  definite  instmctionSy  he  should  make  a  request  therefor. 

OooffTBTANOB  IDE  SuFFOBT,  KuLLiTT  WHEN.  —Where  a  gzantor  attempts  to 
put  his  property  beyond  the  reach  of  creditors,  and  receives  therefor  an 
inadequate  present  consideration  with  which  to  satisfy  their  daims,  and 
the  grantee's  promise  to  provide  future  support  for  the  grantor,  the  con- 
veyance is  a  nullity  as  between  the  grantee  and  the  grantor's  creditors, 
and  the  grantee  holds  the  property  liable  for  their  claims.  Such  an  ar- 
rangement between  grantor  and  grantee  is  a  continuing  fraud,  and  is 
void  both  as  to  prior  and  subsequent  creditors. 

LiEiEUOi'JONB  VYON  SuBJBCT  OB  SBCfRST  Tru8t,  stating  rule  of  law  as  prop- 
erly appUoable  to  this  particular  case. 

Writ  of  entrj.  Jacob  Sidensparker  was  the  demandant. 
John  Sidensparker  wag  the  tenant.  Demandant  Bued  upon  his 
note  in  January,  1856.  Execution  was  levied  March  16, 1860. 
No  question  was  raised  as  to  the  legality  of  the  levy.  The 
jury  were  instructed  that,  if  there  was  any  secret  trust  or  un- 
derstanding, not  expressed  in  the  deed  and  as  part  of  the  con- 
sideration therefor,  that  defendant  was  to  support  his  father 
and  mother  fer  life,  or  for  an  indefinite  period  of  time,  that 
would  invalidate  the  conveyance  to  the  defendant,  as  to  the 
plaintiff;  and  that  it  would  have  that  effect,  even  though  not 
expressed  in  the  form  of  an  agreement,  if  it  was  so  under- 
stood by  the  parties  at  the  time  of  making  the  conveyance, 
and  that  understanding  was  a  part  of  the  consideration  of  the 
deed^  Also,  that  if,  in  making  said  conveyances  to  defendant, 
said  George  conveyed  all  his  property  without  any  considera- 
tion, and  did  not  reserve  enough  to  pay  the  debts  he  then 
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owed,  said  deeds  would  be  Void  as  against  each  prior  cred- 
itors; and  the  demandant  being  such  prior  creditor,  as  ap- 
pears by  the  note  on  which  his  judgment  was  obtained,  the 
levy  of  his  execution  on  the  premises  would  give  him  the 
superior  title.  Verdict  for  plaintiff,  and  defendant  excepted. 
Other  facts  necessary  to  an  understanding  of  the  material 
parts  of  the  case  are  stated  in  the  opinion. 

Oovidf  for  the  plaintiff. 
Rugglesj  for  the  defendant. 

By  Court,  Dickebson,  J.  Writ  of  entry.  Demandant 
claims  the  demanded  premises  under  a  levy  made  thereon  in 
his  favor,  March  16, 1860,  as  the  property  of  George  Sidens- 
parker.  The  original  note  £rom  George  Sidensparker  to  the 
demandant,  which  formed  the  basis  of  the  levy,  was  given 
April  4, 1887. 

Tenant  claims  by  deed  from  said  George  to  him,  bearing 
date  November  16, 1862;  other  property  was  conveyed  to  tbe 
tenant  by  the  said  George  on  the  same  day,  the  latter  being 
insolvent  at  the  time. 

The  liability  of  George  Sidensparker  to  the  demandant  on 
the  original  note  was  determined  by  a  jury,  and  there  was  no 
proof  or  suggestion  that  the  judgment  thereon  rendered  was 
obtained  by  fraud,  collusion,  want  of  jurisdiction,  or  error  in 
law. 

The  case  comes  before  us  on  exceptions  by  the  tenant,  to  the 
rulings  and  instructions  of  the  presiding  judge.  The  counsel 
for  the  tenant  contends  that  the  instructions,  with  respect  to 
the  effect  of  the  judgment  on  which  the  levy  was  made,  were 
erroneous.  Upon  this  point  the  jury  were  instructed  that  it 
was  not  competent  for  them  to  go  behind  that  judgment  to  in- 
quire into  the  validity  of  the  note  on  which  it  was  predicated, 
but  that  such  judgment  was  a  final  and  conclusive  determins- 
tion  of  the  subject-matter  on  which  it  was  founded.  In  sup- 
port of  the  exceptions  to  this  instruction,  it  is  suggested  thai 
the  tenant  was  not  a  party  nor  privy  to  that  suit,  and  thai 
persons  bearing  such  relation  alone  are  concluded  by  the  judg- 
ment. 

This  instruction  is  to  be  considered  with  reference  to  the  fact 
that  there  had  been  a  trial  of  the  original  cause  of  acti<Hi,  and 
that  there  was  no  suggestion  or  pretense  that  the  judgment 
was  obtained  by  fraud,  or  collusion,  or  error  in  law.  Tbe  in- 
quiry is  not  whether  a  judgment,  under  any  dionnurtanoes, 
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may  be  impeached  by  one  not  a  party  or  privy  to  the  record, 
but  whether  this  may  be  done  mider  the  particular  circum- 
stances of  this  case.  The  effect  to  be  given  to  the  judgments 
ef  courts  of  common  law,  and  the  right  of  a  party  to  be  secure 
fiom  undue  prejudice  on  account  of  a  judgment  which  he  has 
no  power  to  reverse,  attach  a  high  degree  of  importance  to  this 
inquiry:  Under  what  circumstances  can  a  person  impeach  a 
judgment  in  a  suit  to  which  he  was  not  a  party  or  privy? 

1.  When  the  court  rendering  it  had  no  jurisdiction  of  the 
isase.  In  Webster  v.  Betd^  11  How.  437,  the  supreme  court  of 
the  United  States,  in  an  opinion  reversing  the  judgment  of  the 
supreme  court  of  the  territory  of  Iowa,  says  that  ''where  a 
judgment  is  brought  collaterally  before  the  court  as  evidence, 
it  may  be  shown  to  be  vodd  upon  its  face  for  want  of  notice  to 
the  person  against  whom  judgment  was  entered,  or  for  fraud." 

In  Dofons  v.  FuOevj  2  Met.  186  [35  Am.  Deo.  393],  it  was 
.held  that  a  party  who  has  recovered  judgment  contrary  to  the 
statutes  of  Massachusetts  against  a  defendant  who  was  out  of 
the  state  and  had  no  notice  of  the  suit,  and  levied  execution 
on  such  defendant's  right  to  redeem  real  estate  which  had  been 
set  off  on  execution  to  another  creditor,  could  not  maintain  a 
hill  in  equity  against  such  other  creditor  to  redeem  the  estate 
horn  him,  on  the  ground  that  the  latter  was  neither  a  party 
jxnr  privy  to  the  plaintiff's  judgment,  and  not  entitled  by  the 
roles  of  law  to  reverse  it  by  writ  of  error. 

In  Vose  V.  MorUm,  4  Gush.  27  [50  Am.  Dec.  760],  the  tenant, 
in  a  real  action  brought  to  recover  land  levied  on  in  execution 
€f  a  judgment  of  the  circuit  court  of  the  United  States,  in  favor 
sf  the  demandant  against  a  third  person,  to  which  judgment 
such  tenant  was  not  a  party  or  privy,  was  permitted  to  show 
by  proof  that  such  judgment  was  erroneous  and  void  for  want 
of  jurisdiction  of  the  parties.  In  this  case,  the  court  declare 
the  role  of  law  to  be,  that  where  a  party's  right  may  be  col- 
laterally affected  by  a  judgment  which  for  any  cause  is  errone- 
ous and  void,  and  which  he  cannot  bring  a  writ  of  error  to 
xeverse,  he  may,  without  reversing,  prove  it  so  erroneous  and 
void,  in  any  suit  in  which  its  validity  is  brought  in  question: 
Leflin  v.  Fields  6  Met  287;  Lemard  v.  BryarUy  11  Id.  370; 
Thomaa  v.  HubbeU^  15  N.  Y.  405  [69  Am.  Dec  619]. 

2.  A  judgment  may  be  collaterally  impeached  when  it  has 
Jbsen  obtained  by  fraud  or  collusion. 

If  a  party,  before  any  cause  of  action  has  accrued  to  him, 
commencing  a  suit  to  obtain  security  by  attachment  in  prefer* 
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ence  to  other  creditors  who  have  causes  of  actiou  alroady 
accrued,  and  the  debtor  join  in  the  fraud,  either  to  defend  tli0 
suit,  or  by  releasing  errors,  this  attempt  is  a  fraud  againsl 
prior  creditors,  who  may  show  the  fraud  in  evidence  to  impeach 
the  judgment  thus  coUusivelj  obtained:  Pierce  v.  Jaebom,  % 
Mass.  242. 

In  Changer  v.  Clarke^  22  Me.  180,  Chief  Justice  WUitmsip 
after  maintaining  the  conclusiveness  of  judgments,  as  botwiwa 
the  parties,  until  thej  are  reversed,  says:  ''When  judgmenli 
are  coUusively  procured  between  the  parties,  with  a  view  to 
defraud  some  third  person  not  a  party  thereto,  the  latter  ii 
not  estopped  to  show  the  fraud";  and  in  CaeweU  v.  Canodi^ 
28  Id.  232,  which  was  a  suit  in  equity  brought  to  avoid  €tm 
conveyance  of  land  by  the  deceased  debtor,  it  was  held  oooft- 
petent  for  the  grantee  of  such  debtor  to  impeach  the  judgmenft 
which  was  the  foundation  of  the  suit,  by  plea  and  prooi^  am 
the  ground  that  it  had  been  unlawfully  obtained,  and  he  haii 
no  right  to  reverse  it  by  writ  of  error:  Swith  v.  KnowlUm,  U 
N.  H.  191;  Wingate  v.  Haywoody  40  Id.  487, 

8.  A  judgment  may  be  collaterally  impeached  when  en^ 
neously  or  unlawfully  rendered  to  the  prejudice  of  the  tifjbim 
of  a  third  party.  A  foreign  administrator  has  no  authorify  to 
institute  suits  at  law  in  another  state  for  the  collection  otmag^ 
debt  due  to  the  intestate  he  represents,  and  a  judgment  tfaoi 
obtained  by  him,  though  resulting  in  execution  and  satisfiii^ 
tion  by  levy  of  the  same,  will  not  debar  the  creditors  or  hens 
at  law  of  an  intestate  estate  of  the  right  to  recover  the  sua 
due  upon  any  demand  that  may  have  been  thus  reooiyoni 
and  satisfied  by  the  foreign  administrator:  Bend  v.  MahepiMt^ 
2  Met  116;  Pierce  v.  Strickland^  26  Me.  276. 

In  Sargent  v.  Scdmondj  27  Me.  641,  it  was  held  that  when  a 
party  recovers  judgment  against  another,  on  default  for  a  suai 
exceeding  the  amount  to  which  he  is  by  law  entitled,  such 
judgment,  though  conclusive  between  the  parties  until  i^ 
versed,  may  be  impeached  by  the  grantee  of  such  debtor,  wka 
was  not  a  party  to  the  suit  in  a  bill  in  equity  brought  againrt 
him  by  the  judgment  plaintiff,  to  compel  him  to  convey  Urn 
land  of  the  debtor  held  by  him  in  alleged  fraud  of  the  plaki- 
tiff  as  a  prior  creditor. 

While  it  is  generally  true  that  an  erroneous  judgment 
only  be  avoided  by  writ  of  error,  the  books  abound  in 
where  manifest  injustice  would  be  done  to  parties  who  laem 
no  right  to  reverse  a  judgment  by  writ  of  error,  unlesB  thsf 
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had  the  right  to  impeach  it  collaterally.  Hence  this  rule  of 
law  has  been  so  far  relaxed  in  such  cases  as  to  allow  parties 
to  impeach  a  judgment  by  plea  and  proof  where  the  court  had 
no  jurisdiction,  or  it  had  been  obtained  by  fraud  or  collusion, 
or  erroneously  and  unlawfully  entered  up. 

Beyond  this,  the  rules  and  principles  of  law  do  not  author- 
ise parties  to  proceed  in  the  collateral  impeachment  of  judg- 
ments; and  where  a  judgment  in  a  personal  action  is  not 
liable  to  either  of  these  objections,  whether  rendered  on  default 
or  after  contestation,  it  is  conclusive  as  to  the  relation  of  debtor 
and  creditor  between  the  parties,  and  the  amount  of  indebted- 
ness, and  cannot  be  collaterally  impeached  by  third  parties 
in  a  subsequent  suit,  where  such  relation  and  indebtedness  are 
called  in  question. 

In  the  case  at  bar,  the  defendant  seeks  to  invalidate  a  judg- 
ment rendered  after  trial  before  a  jury,  where  no  suggestion 
of  fraud  or  collusion,  or  want  of  jurisdiction,  or  of  error  in 
law,  is  made.  His  complaint  is,  that  the  jury  erred  in  de- 
termining the  question  of  fact.  The  case  differs  from  Sar* 
getU  V .  Salmondj  27  Me.  541,  where  ihe  objection  was  founded 
upon  an  error  in  law,  the  judgment  plaintiff  having  recorded 
judgment  on  default  for  double  the  amount  he  was  entitled 
to  by  law.  It  is  an  attempt  of  a  stranger  to  retry  an  issue 
already  determined  between  the  parties,  in  accordance  with 
the  forms  and  principles  of  law,  and  without  fraud  or  collu* 
sion. 

To  sustain  the  exceptions  upon  this  branch  of  the  case 
would  be  to  undermine  the  foundations  of  the  highest  judicial 
authority,  and  launch  at  once  into  the  ocean  of  uncertaintyi 
without  chart,  helm,  or  compass.  It  would  be  to  grant  jucU- 
dal  license  to  one  who  should  take  a  conveyance  from  a  party 
sued  for  slander,  trespass,  malicious  prosecution,  or  the  like, 
with  intent  to  protect  the  property  from  the  impending  judg- 
ment, to  retry  such  question  on  the  issue  of  the  legality  of  the 
conveyance.  Reason  and  authority  forbid  such  procedure. 
Upon  this  pdnt,  the  instructions  were  in  strict  accordance  with 
the  law  of  the  land:  Candee  v.  Lard^  2  N.  Y.  269  [51  Am.  Dec. 
294]. 

The  argument  that,  from  the  forbearance  of  the  plaintiff  for 
80  long  a  time  to  enforce  his  rights,  he  must  be  held  to  have 
waived,  or  is  estopped  to  set  up  his  claim,  is  more  ingenious 
than  sound.  The  statute  of  limitations  has  fixed  the  time 
during  which  the  plaintiff  might  bring  his  action  against 


Qeorge  aidenqKaker,  and  it  is  scarcely  neoessaiy  to  add  that 
it  is  not  competent  tat  the  defendant^  a  stranger  to  that  soit^ 
to  change  that  period. 

The  histmetianB  with  irespect  to  a  secret  tmst  are  to  be 
regarded  as  an  abeohite  rnle  of  law  only  nnder  the  state  of 
fiicts  existing  in  this  oase,  and  under  the  other  rolings  reported 
and  not  ssported.  This  court  will  assume  that,  in  other  re- 
^pectSy  the  pleading  judge  gaye  the  proper  instraotions.  If 
the  tenant  desired  more  definite  instruction,  he  should  ha^e 
made  the  custamarj  request  In  detemdning  the  correctness 
of  Ihifl  ruling,  regiurd  must  be  had  to  the  evidence  touching 
4bB  indebtedness  of  the  grantor,  the  non-payment  of  the  fiill 
Talne,and  the  '^understanding^'  that  the  father  was  to  be  sup- 
ported by  the  son, "  as  a  part  of  the  consideration  of  the  deed.'' 
Whether  or  not  this  ''understanding"  assumed  the  form  of  an 
agreement  is  immaterial,  so  that  at  the  time  of  the  conveyance 
4here  was  a  reasonable  expectation  of  the  father  that  he  should 
leceive  future  support  £rom  the  son,  and  of  the  son  that  he 
should  furnish  such  support  as  a  part  of  the  consideratioQ  ol 
Ihe  deed. 

Nor  is  it  material  that  the  time  during  which  the  support 
was  to  be  fiimished  be  fixed  and  definite;  it  may  be  for  life, 
ar  a  shorter  period,  car  it  may  be  extended  inde&iitely.  The 
giBt  of  the  ot^eotion  to  the  validity  of  the  conveyance,  in  this 
respect,  consists  not  in  the  amount  to  be  paid  in  future  sup- 
port, but  in  the  fact  that  the  promise  of  such  support  formed 
•part  of  the  consideration,  as  an  inducement  to  the  sale.  In 
such  case,  the  grantor  essays  to  put  his  property  beyond  the 
xeaoh  of -creditors,  and  recoiveB  therefor  an  inadequate  present 
'Consideration  with  which  to  satisfy  their  claims.  When  this 
laot  is  established,  whatever  be  the  amount  so  secured  from 
attachment,  instead  of  entering  upon  the  task  of  determining 
what  part  of  llie  oonsideration  was  paid  in  money,  or  other 
praperly,  and  what  part  was  agreed  to  be  paid  in  future  sup 
port  of  the  grantor,  and  of  holding  the  grantee  responsible  ti 
the  grantor's  creditors  for  the  latter  sum,  the  law  treats  the 
conveyance  as  a  nullity,  as  between  the  grantee  and  the 
grantor's  creditors,  and  holds  the  property  liable  for  their 
claims.  Such  an  arrangement  between  grantor  and  grantee 
is  a  continuing  fraud,  and  has  been  held  void,  not  only  as 
againstpreoedent,  but  also  against  subsequent,  cieditots:  Clark 
Y.  French,  23  Me.  221  [89  Am.  Dec.  618];  Smith  t.  Smith,  11 
lLBL46Qi  Jaehon  v. Brmh,  20  Johns.  6. 
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It  is  unneceBsary  for  ns  to  detennine  what  the  role  of  law 
would  be  if  the  money  consideratioD  alone  had  been  adequate, 
or  if  the  grantor  retained  sufficient  property  to  pay  his  debts, 
as  these  questions  are  not  legitimately  raised  by  the  excep- 
tions, and  as  we  assume  that  the  presiding  judge  gave  the 
necessary  and  proper  instructions  upon  these  points.  Taken 
in  connection  with  the  fitcts  and  other  instructions  contained 
in  the  bill  of  exceptions,  and  the  unreported  instructions, 
which|  we  are  bound  to  assume,  were  given,  the  instructions 
upon  the  subject  of  a  secret  trust  state  the  rule  of  law  appli- 
cable to  this  case  with  sufficient  accuracy,  though,  taken  in- 
dependently as  abstract  legal  propositions,  they  may  admit  of 
qualification  and  limitation. 

We  have  examined  the  exceptions  with  reference  to  the  ad- 
mission and  exclusion  of  evidence  upon  the  various  points 
suggested  by  the  counsel  for  the  defendant,  and  without  statr 
ing  the  reasons  for  our  conclusion,  we  think  it  is  very  olear 
that  the  rulings  of  the  presiding  judge  in  this  respeot  afford 
the  defendant  no  ground  of  exception. 

Exceptions  overruled.    Judgment  on  the  verdiot. 

Afplbton,  C.  J.,  and  Davis,  Ebnt,  Wai/ton,  and  Dasvobtb^ 
JJ.,  ooncurred. 

Juixnom;  wHsi'MJUt  FbBsuufOR  Bqxbiio^  mOusuLuiva  urov  PAsnia^ 
where  oomt  hae  jmiidietion  of  both  peraoa  and  sabjaet-matter,  and  oaonot. 
be  attacked  ooUateiaUy:  CU^  ▼.  JJooen,  79  Am.  Deo.  2i4»  and  note  249;  KaA. 
T.  OftsMxA,  78  Id.  S78^  and  note  68S,  containing  odlleoted  oaeea;  ITeat  FeUdaiM^ 
B.  B,  Co.  T.  Thornton,  68  Id.  778;  Bape  ▼.  ffeaUm,  76  Id.  269;  WaUaee  ▼. 
Btmm,  Id.  421,  and  note  428;  B^nolda  ▼.  ffarria,  Id.  459;  Pelen  y.  Leagm, 
71  Id.  622;  BiUkigtY.  Bitaedl,  62  Id.  330.  Bat  judgments  an  bmdingnpon 
aod  ooneliiiiTe  agamat  parties  and  privies  only:  LipBeomb  ▼.  PotteUt  Tl  Id. 
661»  and  note  658. 

JUDOXXNT  ORAnriD  WXTHOinr  JuBIBDIOIIOV  hat  is  CkKLLAXBULLT  TM'^ 

naoHXD:  OoUy.  JJaeen,  79  Am.  Deo.  2i4»  and  note 249}  Baper,  Heaiont  76 
Id.  269,  and  note  280;  WiiOkmmniB  Cote,  67  Id.  374;  note  to  Cochran  t.  Vath 
Burlap,  32  Id.  688. 

JUSQHXHT    ObTADIXD   BY  FbAUD  OB   COLLUBIDK  ICAT  BB   Ck)LLATZBALLV 

Impbaoebd  bt  Stbabobbs:  See  note  to  Bosftm  etc  B,  B,  Corp.  ▼.  Sparhmok,, 
79  Am.  Dea  762;  GramiMyer  t.  Bockm,  70  Id.  309,  and  note  313;  ITichoU  t. 
Dag,  64  Id.  368;  Vo&e  ▼.  Morkm,  60  Id.  760,  and  note  754;  odleoted  cases  in 
note  to  Doltmm  r.  Pntrte,  62  Id.  158;  note  to  Qrmie  ▼.  Greene,  61  Id.  468; 
note  to  WMtmg  t.  Joknaon,  14  Id.  (^.  Bat  there  is  contrary  anthorityt 
Homer  t.  FiA,  11  Id.  218.  To  annnl  a  judgment  for  fraad,  however,  l^gal 
cr  tr^^^^  fraad  is  not  soffident;  aotual  posithrs  fraud  or  fnad  in  fbot  mail 
beshowas  O^cst.  PomeO^  73 Id.  211. 
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Facts  Shown  by  Eyi3>SH0i»  but  not  Put  nr  lasuB  by  PuBiinHG^  oui« 
not  be  ooDsidered  on  the  hearing:  Warner  ▼.  Fftjttofar,  72  Am.  Deo.  66^  and 
note  68. 

Brbob  is  hbvib  Pbbsumkd:  McCatbtp  ▼.  Onff,  92  Am.  Deo.  83^ 
Party  Disibxnq  DKmnTB  IiiBTBUonoHS  should  Bbqxtist  Thbm:  Mctm 
r,  Boston  and  Maine,  64  Am.  Deo.  381;  Kauffmm  t.  Orieeemer,  67  Id.  437; 
Lmn  V.  Wrighi,  70  Id.  282;  Iteeeet  ▼.  Ddaware  etc  B.  R,  Co.,  12  Id.  713| 
Wrighi  V.  Bopnion,  Id.  319;  Weamer  ▼.  Juart,  Id.  627;  and  an  omiaaion  to 
gi^e  full  instraotionB  when  not  requested,  ia  not  error:  See  lame  caaea. 

Ck>inrxYANOB  by  Fathbb  to  Sov  nr  OoHsmxRATiQir  ov  Sutfobt  b 
Fbauduliht  as  to  CbeditobSi  whxn  abd  whxb  hot:  JchnaUm  ▼.  jBan% 
21  Am.  Deo.  426^  and  note  432. 

Sbgbbt  Trusts:  WinUey  v.  HiO,  31  Am.  Deo.  216;  McOuOockY.  HtUMnmn^ 
82 Id.  776;  OrienUdBankY.  Haekme,  37  Id.  140. 

Thb  principal  casx  was  gitbd  in  each  of  the  following  axithoritie%  and 
to  the  point  stated:  In  a  snit  at  law,  a  judgment  when  rendered  by  a  eoorl 
having  Jnriadiotion,  and  lawfully  entered  up,  cannot  be  collaterally  im« 
peached,  except  for  fraud  or  coUuaiGn,  and  is  oondnsiTe  as  to  the  relation  of 
debtor  and  creditor  between  the  parties,  and  as  to  the  amonnt  of  indebted- 
ness: Cunningham  ▼.  OtuJiee,  73  Me.  422.  In  an  action  by  a  creditor  againal 
the  fraudulent  vendee  or  grantee  of  lus  debtor,  for  the  property  held  by  him 
in  fraud  of  creditors,  it  is  inonmbent  on  the  plaintiff  to  prove  that  he  held  a 
valid  debt  at  the  time  of  the  conveyance;  but  a  judgment  in  favor  of  the 
plaintiff  against  the  debtor,  rendered  in  an  action  commenced  after  the  ooop 
veyanoe,  is  conclusive  upon  the  vendee  or  grantee,  as  to  the  validity  of  the 
debt  and  its  amount^  unless  the  court  rendering  the  judgment  had  no  Juris- 
diction, or  it  was  obtained  by  fraud  or  oollusion,  or  erroneonsly  and  unlaw- 
fully entered  up:  ML  Desert  ▼.  Tremont,  72  Id.  352.  It  is  a  generalmle  tfaa* 
whenever  a  judgment  or  decree  is  procured  through  the  fraud  of  either  of  tba 
parties,  or  by  the  oollusion  of  both,  for  the  puipoee  of  defrauding  some  third 
person,  such  third  person  may  escape  from  the  injury  thus  attempted  bj 
showing,  even  in  a  collateral  prooeedin^^  the  fraud  or  oollusion  by  which  tba 
judgment  was  obtained:  Miehaeb  v.  Poet,  21  Wall.  427;  S.  0.,  12  Nat.  Bank. 
Reg.  166.  But  third  persons  only  can  set  up  such  a  defense^  as  neither  tlka 
parties,  nor  those  entitled  to  manage  the  cause  or  to  appeal  from  the  judg- 
ment, are  permitted  to  make  such  defense  in  any  collateral  issue:  Sam 
eases  cited  in  MkhaeU  v.  Poet,  12  Id.  166.  Again,  judgments  may  be  col- 
laterally impeached  by  facts  involving  fraud  or  collusion,  if  such  facts  were 
not  before  the  courts  or  involved  in  the  issue  or  matter  upon  which  the  judg- 
ment was  rendered;  but  judgments  cannot  be  impeached  for  any  &ota^ 
whether  involving  fraud  or  oollusion  or  not^  or  even  peijury,  where  such  £aoti 
were  necessarily  before  the  court,  and  passed  upon:  The  Aeom,  2  Abb.  446w 
An  insolvent  grantor's  conveyance  of  all  his  property  to  secure  the  futnra 
support  of  himself  and  wif e^  is  fraudulent  as  to  existing  creditors,  notwith- 
standing the  fact  that  a  small  part  of  the  consideration  was  payment  of  the 
grantor's  debts.  If  a  palpably  inadequate  sum  of  money  be  paid  in  additioii 
to  the  agreement  for  support,  the  conveyance  is  void  as  to  the  creditors: 
(Trows  V.  BlondeU,  70  Me.  104;  ij^ery  v.  Johneon,  Id.  261.  Where  only  a 
portion  of  the  instructions  to  the  jury  is  reported,  it  will  be  prssumed  thai 
the  presiding  judgs  gava  all  other  proper  instmotions:  Bewey  ▼.  Naaret^  64 
Id.  260. 
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Mayor  and  City  Gounoil  of  Baltimorb  v.  Bbt- 

'  NOLDS. 

[90  Mabti^md,  LI 
ABB  TO  BB  COHBITBUBD  IB  LlORT  07  POBFOSB  whioh  the  agCnt  OT 

depodtary  is  iq^pointed  to  Moomplish. 

Dbauno  with  Aobnt,  Who  Acra  ubdbb  Sfbgiai.  ob  EzpBsas  Av- 
SBOBirr,  whether  written  or  ▼erbal,  ii  boand,  at  his  peril,  to  know  what 
tiw  power  of  the  agent  is,  and  to  nnderetand  its  legal  eflEeot;  and  if  the 
i^gent  ezoeeds  the  bonndaiy  of  his  legal  powers,  the  aot,  as  far  as  it  oon- 
eerns  the  principal,  is  Toid. 

MaamofUQB.  Pbivatb  Aobnt  hat  Bind  ma  Pringipal  bt  Aots  in  yiolation 
el  his  speoisl  instraetions,  if  they  are  within  the  soope  of  a  general  an- 
fhoritj,  the  mle  is  otherwise  when  applied  to  the  acts  of  an  offioer  of  a 
faUio  oorporation;  the  reason  being  that  in  the  former  oase^  the  extent  of 
tiw  antborify  is  neoessarily  known  only  to  the  principal  and  agents  while 
la  the  latter,  it  is  a  matter  of  record  in  the  books  of  the  ooiporatioii  or 
the  pnblio  laws. 

QflPVBBHMBHT  OB  Othbb  Publio  Bodt  IB  NOT  BouvD  by  act%  declarations^ 
cr  representations  of  its  agents  unless  it  manifestly  appears  that  the  latter 
ii  acting  within  the  soope  of  his  anthority,  or  that  he  is  held  oat  as  hav* 
ing  authority  to  do  the  act^  or  is  employed  in  his  capacity  as  a  paUio 
agent  to  make  the  declaration  or  representation  for  each  body. 

OB    AOQUIBBOBBOB    SO    HOT    SUnTT    UnAUTHOBIZBD    Ck>NTRAjOT,    bo* 

lather,  aathorise  judges  and  Juries  to  presnme  consent  or  ratification. 

PAL   COBPOBATIOII8  OABVOT  BB  PBBSUHBD  TO  RaHIT  4M1>  CoiniBM 

▲018  of  their  officers  and  agents^  bat  acts  of  ratification  by  sndh  bodies 
fditie  shonld  be  direct^  ezpUdt^  imequiYocal,  and  with  loll  knowledgi 
el  the  facts. 

Aeium  on  a  ooDtraot    The  opnioQ  etates  the  facte. 
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OrafUm  L.  Dulany  and  WtUiam  Prieej  for  the  appellants. 
WtUiam  Schlej^  and  R.  Johnmmj  for  the  appelleee. 

By  Court)  Bowib,  C.  J.  The  appellees  sued  the  appellants 
on  a  special  contract  under  seal,  entitled  ''Articles  of  agree- 
ment, made  and  concluded  this  11th  of  Angust,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  fifty-six,  hetween 
Joseph  P.  Shannon,  city  commissioner,  acting  for  and  in  be- 
half of  the  mayor  and  city  council  of  Baltimore,  of  the  first 
part,  and  Henry  R.  Reynolds  and  Joeiah  Reynolds,  trading 
and  doing  business  under  the  name  and  firm  of  H.  R.  and 
J.  Reynolds,  of  the  second  part'' 

The  narr.^  after  reciting  the  resolution,  the  articles  of  agree- 
ment, etc.,  avers  that,  after  the  making  and  approval  of  said 
contract,  Uie  said  plaintifiEs  did  actually  enter  upon  the  execu- 
tion of  said  contract,  and  the  performance  of  the  work  therein 
mentioned,  and  thencefiarth  continued  in  the  execution  of  said 
contract,  and  performance  of  said  work,  until  the  defendant 
caused  to  be  stopped,  and  did  stop,  Clie  work  on  said  jail,  and 
prevented  said  plaintiff's  from  the  further  execution  of  the 
same,  as  thereinafter  set  forth  and  pleaded.  The  appellees 
aver,  that  when  they  entered  on  the  execution  of  said  con- 
tract, they  were  ready  and  prepared  to  build  in  accordance 
with  the  plan  of  Thomas  and  J.  W.  Dixon,  architects  of  the 
city  of  Baltimore,  as  mentioned  in  said  contract,  and  were 
ready  and  prepared  (in  case  the  said  T.  P.  Shannon  should 
deem  it  necessary,  and  determined  to  make  any  or  all  of  the 
improvements  specified  in  said  resolution),  and  should  so  di- 
rect, to  build  said  new  jail  conformably  to  the  directions  in 
that  behalf  of  said  Shannon;  and  the  said  Shannon,  deeming 
it  necessary,  did  determine  to  make  certain  of  the  improve- 
ments, and  did  direct  the  appellees  to  build  the  said  new  jail 
in  confi)rmity  to  the  directions  of  said  Shannon,  which  direc- 
tions were  observed,  obeyed,  and  followed  by  them,  and  the 
appellants  caused  the  said  work  to  be  stopped. 

The  contract  and  its  breaches  as  alleged  are  put  in  issue 
by  the  first  three  pleas  of  the  appellants;  the  other  pleas  pre- 
sent issues,  the  consideration  of  which  is  not  material  in  the 
disposition  of  the  case.  In  this  state  of  the  pleadings,  it  waa 
incumbent  on  the  appellees  to  establish,  in  limine^  the  validity 
of  the  contract;  for  which  purpose,  they  submitted  the  first  of 
their  series  of  prayers,  by  which  it  is  declared  that  the  paper 
dated  the  11th  of  August,  1856,  purporting  to  be  a  contract 
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between  said  appellees  and  said  Shannon,  as  city  commis- 
flioner,  was  a  valid  and  binding  contract,  which,  being  granted, 
constitutes  the  appellants'  first  ground  of  exception. 

The  appellants  being  a  public  municipal  corporation  or 
body  politic,  acting  by  a  legally  constituted  officer,  known  as 
the  city  commissioner,  whose  powers  in  the  premises  were  con- 
ferred by  a  special  resolution,  it  is  obvious  that,  in  deciding 
what  was  the  contract,  the  court  must  pass  on  all  the  ques- 
tions involved  in  the  construction  of  such  contracts,  made  by 
public  officers;  and  primarily,  whether  the  paper  declared  to 
be  a  valid  contract  was  within  the  special  authority  conferred 
on  the  commissioner. 

The  authority  of  the  agent,  the  description  of  the  building 
to  be  erected,  the  plan  and  specifications,  the  manner  in  which 
the  contract  should  be  made,  the  duty  of  the  commissioner 
in  superintending  the  work,  and  an  injunction  to  "  cause  the 
work  to  be  done  in  strict  conformity  to  the  plan  and  specifica- 
tions agreed  upon,"  are  to  be  found  in  the  resolution  of  the 
appellants  of  the  8th  of  July,  1856,  viz.: — 

Resolved,  by  the  mayor  and  city  council  of  Baltimore,  that 
the  city  commissioner  be  and  he  is  hereby  authorized  and 
directed  to  advertise  immediately,  in  two  or  more  of  the  daily 
newspapers  of  the  city  of  Baltimore,  for  such  period  of  time 
as  he  may  judge  necessary,  for  proposals  for  building  a  new 
jail  on  the  site  or  lot  on  which  the  old  jail  now  stands;  said 
new  jail  to  be  built  according  to  the  plan  and  specifications 
submitted  by  Thomas  and  J.  W.  Dixon,  to  the  committee  on 
police  and  jail  of  the  city  council  of  1855,  and  now  on  file  in 
the  office  of  the  city  register,  with  such  alterations  as  may  be 
necessary  to  enlarge  the  cells,  improve  the  ventilation^  provide 
acconmiodations  in  said  jail  or  contiguous  thereto  for  the  use 
of  the  warden,  in  the  event  of  the  city  commissioner  deeming 
such  alterations  or  improvements  advisable;  and  the  said 
commissioner  is  empowered  and  required,  with  the  consent  of 
the  mayor,  to  contract  in  the  manner  and  form  contracts  are 
usually  made,  for  the  erection  of  buildings  for  the  use  of  the 
city,  with  some  one  or  more  of  the  bidders  for  the  building  of 
said  new  jail;  and  it  shall  be  the  duty  of  said  commissioner  to 
superintend  the  construction  of  the  building,  or  employ  a 
competent  person  for  the  purpose,  and  cause  the  work  to  be 
done  in  strict  conformity  to  the  plans  and  specifications 
agreed  upon. 

The  express  conditions  of  this  power  are:  1.  Proposals  for 
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baildiDg  according  to  the  plan  and  specifications  on  file  with 
the  city  commissioner^  with  such  alterations  as  may  be  neoes* 
fMuy,  in  the  event  the  city  commissioner  shoold  deem  such  al* 
ierations  advisable;  2.  A  contract,  in  the  form  usually  noado 
for  the  erection  of  buildings,  for  the  use  of  the  city,  with  some 
oae  or  more  of  the  bidders;  3.  The  construction  of  the  work 
in  strict  confonnity  to  the  plans  and  specifications  i^reed  upon. 
In  other  words,  the  plan,  specifications,  and  price  of  building 
the  new  jail,  including  the  alterations,  in  the  event  of  their 
being  deemed  necessary,  were  to  be  embodied  in  the  contract^ 
in  the  form  usually  made  for  the  erection  of  buildings  for  the 
ose  of  the  city. 

The  direction  to  advertise  for  proposals  implies  that  the 
work  was  to  be  done  upon  a  prearranged  plan,  and  at  an  as* 
eertained  rate  of  compensation.  Such  is  the  manner  and  tarn 
in  which  contracts  are  usually  made  for  the  erection  of  build* 
ings  for  the  use  of  the  city.  Strict  conformity  with  the  plans 
«nd  specifications  agreed  upon  could  not  otherwise  be  en- 
forced. 

A  power  to  alter  certain  plans  and  specifications,  if  deemed 
iiecessary,  and  contract  for  building  '4n  confonnity  to  plan 
and  specifications  agreed  upon,"  is  very  different  firom  a  power 
to  contract  with  plan  and  specifications  to  be  allowed  there- 
after, if  deemed  necessary,  ad  libitunL 

The  former  is  a  special,  limited  power,  certain  and  safe,  the 
-execution  of  which  fixes  a  legal  liability;  the  latter  is  indefi* 
cite,  unlimited,  beyond  supervision  or  control.  The  nature  of 
the  trust  committed  to  the  commissioner,  and  the  source  from 
which  he  derived  his  authority,  stamped  upon  it  the  restraints 
of  a  special  power,  if  the  language  of  the  resolution  did  not 
olearly  impose  them.  Acting  for  a  community,  all  whose  ex* 
penses  must  be  defrayed  by  appropriations  derived  firom  tax* 
a,tion  and  rigidly  accounted  for,  usage,  public  economy,  fidelity 
of  financial  agents,  as  well  as  the  specific  appropriation  of 
public  funds,  required  express  special  contract,  by  plan  and 
fipecification,  previously  agreed  upon  and  approved,  by  which 
the  sum  total  of  the  cost  could  be  estimated  and  provided  for. 
The  articles  of  agreement  recite  that  the  appellees  ^'have  con* 
iracted  with  Joseph  P.  Shannon,  city  commissioner,  to  erect  a 
new  jail,  within  the  inclosure  in  which  the  present  jail  is  now 
located,  for  the  sum  of  $102,760,  said  new  jail  to  be  built  in 
oompliance  with  a  resolution  of  the  mayor  and  city  council  of 
Baltimore,  approved  July  8,  1856,  and  agreeably  to  and  in 
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accordance  with  the  plan  and  specifications  submitted  by 
Thomas  and  J.  W.  Dixon,  architects  of  the  city  of  Baltimore; 
said  plan  and  specifications^  being  selected  by  virtue  of  the 
resolution  referred  to,  and  now  on  file,  in  connection  with  all 
other  papers  relating  thereto,  in  the  office  of  the  dty  commis- 
sioner.'' 

Thus  far,  the  articles  seem  to  be  in  strict  compliance  with  the 
resolution.  They  aver  that  the  commissioner  and  the  appellees 
have  contracted  for  a  fixed  sum,  and  adopted  the  plan  and 
specifications  selected  by  the  appellant's  resolution.  If  this 
were  true,  the  authority  of  the  commissioner,  as  to  the  form  of 
the  contract  and  plan  of  the  building,  was  functus  officio,  ex- 
hausted. Nothing  remained  for  him  but  to  see  the  contract 
executed  ^^in  conformity  to  the  plan  and  specifications  agreed 
on."  But  assuming  his  power  to  alter  or  change  the  contract 
at  any  time  thereafter  was  unlimited,  the  articles  proceed  thus: 
''It  is  herbby  further  understood  and  agreed,  that  in  the  event 
of  J.  P.  Shannon,  the  party  of  the  first  part,  deeming  it  advis- 
able or  necessary  to  make  any  or  all  the  improvement  specified 
in  the  resolution  referred  to,  H.  R.  and  J.  Reynolds,  the  party 
of  the  second  part,  shall  be  paid  additional  for  the  same.  The 
character  of  the  said  alterations,  if  made,  and  the  amount  to 
be  paid  for  the  same,  shall  be  determined  by  J.  P.  Shannon, 
the  party  of  the  first  part.  And  in  the  event  of  the  parties 
named  being  unable  to  agree  as  to  what  constitutes  a  just  and 
fair  and  reasonable  allowance  for  the  additional  work  or  im- 
provements, should  any  be  made  (or  what  amount  shall  be 
deducted  fit>m  the  sum  specified  in  this  contract), the  difference, 
if  any,  shall  be  submitted  to  arbitration;  the  decision  of  the 
arbitrators  to  be  final  and  conclusive." 

Instead  of  a  contract  for  work  to  be  done  according  to  plan 
and  specification  agreed  on,  here  is  an  agreement  which  au- 
thorizes the  parties  to  abandon  the  plan  and  specifications 
which  they  have  just  declared  they  had  adopted,  and  execute 
the  work  according  to  future  directions,  for  a  fair  and  reason- 
able allowance,  to  be  ascertained  by  one  of  the  parties  thereto, 
or  by  arbitration.  That  is,  the  parties  are  to  be  remitted  to 
the  remedies  resorted  to,  where  there  is  no  express,  but  only 
an  implied,  contract,  a  qua/iUum  meruit  or  quantum  vdlebat.  It 
is  impossible  to  find  in  the  resolution  any  warrant  for  these 
extraordinary  clauses  of  the  articles. 

The  appellants  never  designed  to  commit  the  credit  of  the 
city  to  the  custody  of  the  dty  commissioner  to  be  pledged  at 
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his  discretion,  in  the  erection  of  any  alterations  or  improye- 
ments  without  plan,  specification,  or  price  previously  ascer- 
tained and  agreed  on.  They  did  not  delegate  to  him  the 
power  to  determine  the  amount  to  he  paid  for  the  work,  ex- 
cept in  the  manner  prescrihed  hy  the  resolution.  Least  of  all 
have  they  authorized  him,  in  case  of  difference  of  opinion,  to 
submit  claims  against  them  to  an  arbitrator,  whose  decision 
shall  be  final  and  conclusiye.  The  common  canons  of  con- 
struction as  well  as  the  most  obvious  principles  of  law,  force 
us  to  this  conclusion,  without  attempting  to  draw  the  mean- 
ing of  the  parties  to  the  contract  from  any  extraneous  Bouroes. 

^'The  most  guiding  principle  in  the  construction  of  powers 
is  to  be  derived  from  a  consideration  of  the  purpose,  which  the 
agent  or  depositary  of  power  is  appointed  to  accomplish. 
Every  express  agency  is  special  according  to  the  legal  signi- 
fication of  that  word,  and  the  only  reasonable  distinction  is 
between  express  and  implied." 

The  rule  of  the  common  law  is,  that  no  man  can  be  bound 
by  the  act  of  another  without  or  beyond  his  consent,  and 
where  an  agent  acts  under  a  special  or  express  authority, 
whether  written  or  verbal,  the  party  dealing  with  him  is  bound 
to  know  at  his  peril  what  the  power  of  the  agent  is,  and  to 
understand  its  legal  effect,  and  if  the  agent  exceed  the  boun- 
dary of  his  legal  powers,  the  act,  as  concerns  the  principal,  is 
void:  1  Am.  Lead.  Cas.  544;  Delafidd  v.  State^  26  Wend.  193, 
222,  and  other  cases  there  cited. 

The  resolution  of  the  8th  of  July,  1856,  was  in  this  instance 
the  special,  express,  written  authority  of  the  city  commissioner. 
The  contractors  were  advertised  by  its  terms  of  the  extent  of 
his  powers,  his  letter  of  attorney  was  before  them;  they  were 
bound  to  know,  at  their  peril,  what  his  power  was,  and  to  xm- 
derstand  its  legal  effect. 

In  a  very  recent  case  decided  by  this  court,  the  general 
principles  governing  the  contracts  of  public  agents  were  thus 
expressed:  '^  The  fact  that  the  contract  made  related  to  a  sub- 
ject within  the  general  scope  of  his  powers,  does  not  make  it 
obligatory  on  the  appellants,  if  there  was  a  want  of  specific 
power  to  make  it.  Although  a  private  agent,  acting  in  viola- 
tion of  specific  instructions,  yet  within  the  scope  of  a  general 
authority,  may  bind  his  principal,  the  rule  as  to  the  effect  of 
a  like  act  of  a  public  agent  is  otherwise.  The  city  commis- 
sioner was  the  public  agent  of  a  municipal  corporation,  clothed 
with  duties  and  powers  specially  defined  and  limited  by  ordi* 
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nances  bearing  the  character  and  force  of  public  lawB,  igno- 
rance of  which  can  be  presumed  in  favor  of  no  one  dealing 
with  him  on  matters  thus  conditionally  within  his  official  dis- 
cretion. For  this  reason,  the  law  makes  a  distinction  between 
the  effect  of  the  acts  of  an  officer  of  a  corporation  and  those  of 
an  agent  for  a  principal  in  common  cases.  In  the  latter,  the 
extent  of  authority  is  necessarily  known  only  to  the  principal 
and  agent,  while  in  the  former,  it  is  a  matter  of  record  in  the 
books  of  the  corporation  or  of  public  law":  Mayor  etc.  of  Balti- 
more y.  EacKbachf  18  Md.  282, 283.  '^  In  cases  of  public  agents, 
the  government,  or  other  public  authority,  is  not  bound  unless 
it  manifestly  appears  that  the  agent  is  acting  within  the  scope 
of  his  authority,  or  he  is  held  out  as  having  authority  to  do 
the  act,  or  is  employed  in  his  capacity  as  a  public  agent  to 
make  the  declaration  or  representation  for  the  government. 
Indeed,  this  rule  seems  indispensable,  in  order  to  guard  the 
public  against  losses  and  injuries  arising  from  the  fraud  or 
mistake,  or  rashness  and  indiscretion  of  their  agents  ":  Story 
on  Agency,  sec.  807  a. 

^^  It  is  better  that  an  individual  should  now  and  then  suffer 
by  such  mistakes  than  to  introduce  a  rule,  against  an  abuse 
of  which,  by  improper  collusions,  it  would  be  very  difficult  for 
the  public  to  protect  itself":  Lee  v.  Mwnroej  7  Cranch,  870. 

It  is  contended  that  the  act  of  the  commissioner,  if  vltra 
vires  in  any  particular,  was  recognized  in  various  ways  by  the 
appellants  as  valid  and  binding,  and  especially  by  the  ordi- 
nance of  the  81st  of  December,  1856,  entitled  ''An  ordinance 
to  provide  for  payments  on  account  of  the  new  jail  now  being 
erected." 

The  plaintiffs'  (appellees')  first  prayer  groups  together  the 
various  modes  of  recognition  and  approval  as  facts,  which,  if 
found,  authorized  the  court  to  declare  that  the  paper  dated  the 
11th  of  August,  1856,  was  a  valid  and  binding  contract.  This 
mode  of  presenting  the  articles  of  agreement  would  seem  to 
be  a  concession  that  they  were  not  valid  and  binding  alone. 
The  approval  of  the  mayor,  or  of  the  city  counselor,  or  both 
together,  could  not  cure  the  excess  of  authority  assumed  by 
the  commissioner,  because  they  are  but  agents  themselves, 
with  limited  special  powers,  which  do  not  extend  beyond  the 
subject-matter  defined.  Although  the  consent  of  the  mayor 
is  made  one  of  the  prerequisites  of  the  contract,  yet  it  is  but 
4me  of  several  conditions,  the  others  being  more  material,  and 
the  compliance  with  the  lesser  does  not  dispense  with  the  ob- 
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iervance  of  the  greater.  The  contract,  as  it  is  called,  of  the 
11th  of  August,  1856,  consisted,  as  we  have  seen,  of  two  parts, 
the  first  reciting  a  strict  compliance  with  the  resolution  of  the 
8tb  of  July,  1856,  as  to  price,  plan,  and  specification;  the 
second  containing  provisions,  in  our  view,  entirely  beyond 
the  commissioners'  authority.  The  ordinance  refers  to  the 
first  part  incidentally,  by  providing  for  the  payment  of  the  ex- 
act sum,  which  the  appellees  contracted  to  build  the  new  jail 
for,  and  takes  no  notice  of  the  other  provisions  of  the  contract 

The  cases  cited  by  the  appellees  to  support  the  doctrine  of 
recognition  and  ratification  are  none  of  them  cases  of  munici- 
pal corporations  created  for  public  purposes,  but  those  of  pri- 
vate corporations  aggregate,  governed  by  boards  of  directors, 
representing  stockholders,  whose  corporate  capital  is  invested 
for  their  private  advantage.  Their  relation  is  very  difiTerent 
from  that  of  members  of  councils  of  a  municipal  body,  organ- 
ized for  public  purposes,  elected  by  the  people  at  stated  peri- 
ods, disbursing  fands  raised  by  annual  assessments. 

Even  in  the  former  class  of  cases  it  must  be  shown  that  the 
corporation,  through  its  proper  officer,  knew  the  terms  of  the 
contract  and  had  full  knowledge  of  all  the  circumstances  of 
the  case:  Angell  and  Ames  on  Corporations,  304. 

"Acts  or  acquiescence  do  not,  as  is  sometimes  carelessly 
said,  ratify  the  unauthorized  contract;  but  in  the  more  guarded 
and  philosophical  language  of  the  better  authorities,  they  au- 
thorize judges  and  juries  to  presume  consent  or  ratification. 
Certain  conduct,  according  to  the  usual  experience  of  human 
nature,  or  of  business,  ordinarily  accompanies  or  indicates  con- 
senjb  or  approval." 

"  Now  that  conduct,  which  in  a  merchant,  or  other  indi<- 
vidual,  who  is  cognizant  of  his  own  affairs,  and  able  to  inter- 
fere at  any  time  in  disavowing  the  abuse  of  his  confidence, 
would  indicate  that  he  did  not  thus  disavow  his  agent's  con- 
duct, is  not  significant  in  the  same  manner  of  the  will  of  a 
sovereign  government,  which  must  act  according  to  its  constitu- 
tion and  laws,  whilst  the  people  can  know  the  acts  of  its  agents 
only  through  its  representatives.  It  was  well  replied  by  the 
attorney-general  to  this  part  of  the  argument,  that  all  the  state 
officers  together,  including  the  governor,  the  auditor,  and  the 
fund  commissioners,  could  not  legally  make  such  a  contract  as 
this;  and  therefore  they  could  not  ratify  it  directly,  much  less 
indirectly,  by  acts  signifying  acquiescence":  Delafidd  v.  State 
of  Illinois^  26  Wend.  192,  Verplanck,  senator.     Keeping  the 
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distinction  between  priyate  and  public  municipal  corporations 
in  view,  the  obeervations  of  Senator  Verplanck  in  the  case  cited 
are  eminently  appropriate.  The  mayor  and  city  council  of 
Baltimore  could  not  officially  know  the  condition  of  affaiiB 
until  they  were  reported  through  their  proper  officers.  They 
could  not  interfere  in  disavowing  the  acts  of  their  agents,  unti) 
they  were  cognizant  of  the  fieustSy  and  then  they  must  act  ao» 
cording  to  their  charter  and  by-laws. 

There  is  no  evidence  in  this  case  of  that  full  knowledge  of 
the  fjACtSy  on  the  part  of  the  city  council,  at  the  passage  of  th» 
ordinance  of  the  81st  of  December,  1856,  which  these  authori- 
ties seem  to  require,  and  the  act  of  supposed  ratification,  instead 
of  being  independent  and  substantive,  founded  on  completa 
information,  was  incidental  and  casual,  before  any  evidence  of 
the  alterations  in  the  plan  adopted  had  been  officially  brought 
to  their  knowledge.  The  only  act  of  ratification  referred  ta 
in  the  plaintifTs*  first  prayer,  on  the  part  of  the  city  councilB^ 
is  the  ordinance  of  the  Slst  of  December,  1856,  at  which 
time  it  appears  from  the  report  of  Shannon,  of  the  month  of 
January  succeeding,  and  the  message  of  the  mayor,  of  March^ 
1857,  ofiered  in  evidence  by  the  plaintiffs,  that  tiie  alteration* 
had  not  been  finally  determined  on.  It  is  therefore  impossi- 
ble the  city  councils  could  have  designed  to  ratify  that  aoi 
which  was  prospective  and  contingent  at  the  date  of  their  ordi- 
nance. The  maxim,  Omnis  ratihabitio  retro  trahitur  et  mandat^^ 
priori  aequirparaturj  is  applicable  to  individuals  and  private 
corporations,  because  they  act  for  their  own  interest  and  ad- 
vantage, and  their  property  or  common  capital  is  liable  tot 
their  contracts. 

But  cities  and  other  purely  municipal  corporations  or  bodies 
politic,  which  are  allowed  to  assume  some  of  the  duties  of  tho 
state  in  a  partial  or  detailed  form,  having  neither  property 
nor  power  for  the  purposes  of  personal  aggrandizement,  can  be* 
considered  in  no  other  light  than  as  auxiliaries  of  the  govern- 
ment, and  as  secondary  and  deputy  trustees,  and  servants  of 
the  people:  McKim  v.  Odom^  8  Bland,  417;  Angell  and  Amer 
on  Corporations,  11. 

Agents  themselves,  not  principals,  answerable  to  their  con- 
stituents, they  are  not  to  be  presumed  to  recognize  and  in- 
cidentally ratify  and  confirm  the  acts  of  their  officers,  dons 
beyond  the  scope  of  their  authority.  Acts  of  ratification  by 
such  bodies  politic  should  be  direct,  explidti  unequivocaV 
with  full  knowledge  of  the  facts. 
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In  the  opinion  of  this  oonrty  the  first  instruction  or  prayer 
submitted  by  the  appellees^  and  granted  by  the  court  below, 
was  erroneous  in  declaring  that  the  paper  dated  the  11th  of 
August,  1856y  was  a  valid  and  binding  contract  between  the 
appellants  and  appellees^  the  same  being  in  fact  and  in  law 
contrary  to  the  provisions  of  the  leeolution  of  the  8th  of  July 
preceding,  in  pursuance  of  which  it  profdssed  to  be  made,  and 
without  sufficient  evidence  of  ratification. 

There  being  no  evidence  of  a  valid  contract,  the  subtequent 
prayers,  based  upon  its  assumed  validity  must  fall  with  the 
first;  hence  it  becomes  unnecessary  to  examine  and  decide 
the  collateral  questions  relating  to  the  award,  receipt,  and 
other  matters  of  testimony  involved  in  them,  raised  by  the 
9ther  exceptions. 

Judgment  reversed 

Pnooir  Bhaloto  wxxk  Aosht  s  Boohd  to  ^mBn'kJn  Bixnv  cw  kb 
AuTHOBmr:  See  ReUt  t.  Martk^  74  Am.  Deo.  215,  and  note.  Ae  to  ihm 
power  of  a  pri?&te  agent  to  bind  his  principal  by  repreaentationa  copoarning 
mattera  within  the  aoope  of  his  anthority,  aee  OritwM  t.  HcHen^  82  Id.  380^ 
and  note*  In  Sanborn  y.  I^eal,  Tl  Id.  502;  wiU  be  found  »  oompariaoa  of  fhm 
power  of  private  agenta  with  that  of  pnblie  agenta,  to  make  canicacto  bind- 
ing npon  their  principala.  The  principal  case  is  dted  in  MkiouH  ▼.  BtaJt  q/ 
Misaouri,  46  Mo.  538,  to  the  effect  that  it  is  neoeaaaty,  in  order  to  bind  tfa« 
prindpaly  that  an  agent'a  acta  ahonld  be  within  the  sathoriiy  committed  to 
him;  and  in  JToyor  e^  t.  Povftney,  26  Md.  85^  and /ofttMon  t.  JVMb^  29  Id. 
83;  to  the  point  that  if  the  agent  ia  »  pnbUo  agent;  the  aot  to  be  of  **"»^*i^ 
efifoct  moat  be  ahown  to  be  within  tiie  ezpraaa  antfaority  whioh  is  alwmya  m 
matter  of  record  in  anoh  caaea. 

BAxmcAnoir  or  Unauthobized  Aon  ov  Aamsar  asd  Bmor  ov  Aon 
AVD  AoQunaoBNCB:  See  PhUa.,  fT.,  <fr  B,,  R.  R.  Ox  t.  (kwd\  70  Am.  Deo. 
128^  and  note.  To  make  a  ratification  effectiye^  it  most  appear  that  Xbm 
principal  was  oogniflmt  of  all  the  facta  and  ciroomataiioea  of  the  tanaaotiofa 
at  the  time  of  the  ratification:  AdamB  Baaprtm  Oow  t*  Tr^fi^  85  Md.  89;  and 
this  role,  is  particolarly  applicable  to  mnnidpal  ooiporationa  who  cannot  be 
presomed  to  ratify  nnanthorised  acta  d  agen^x  BtaU  T.  JQrtiey,  29  Id.  108^ 
both  citing  the  principal  eaae. 

Tbi  nuNcnrAL  gass  u  oitid  in  Tctim  r.  Pimi&nbmp  A  A  Cbw,  89  lid.  75^ 
to  the  pciat  that  by-Uwa  d  a  mvnioipal  agiyratinn  an  xegMdadaa  poblio 


iiine,  1863.]  Dowlinq  v.  Hsnninob.  64fi 

DOWLING  V.  HeNNIKGS. 
r20  maxtlavis  in.] 
VmmnmmD  G&akt  of  EAsnoeirr  ov  Latxbal  Sxtppost,  akb  to  Un  Vaxtt* 
WALL.  —  Where  two  ownen  of  realty  build  adjoining  Iunimb  at  the  sama 
time,  in  inch  a  manner  thst  an  alley  is  left  between  tiben,  one  of  the 
waUt  of  which  rests  on  the  property  of  each  owner  reapeotively,  the  two 
walls  ooming  together  at  the  top  in  an  ardi,  above  and  npon  which,  on  the 
division  line  between  their  property,  is  erected  a  party-wall,  into  which' 
the  houses  on  each  side  are  bnflt,  it  is  held  that  the  manner  of  oonstmo- 
tion  impUee  an  agreement  or  eontraot  between  the  owners  that  each  shall 
have  a  right  of  support  or  easement  in  the  land  of  the  other,  so  far  as 
necessary  to  maintain  the  alley  for  mutual  use,  and  the  party-wall  for 
ocnnmon  support  of  the  two  houses,  and  that  the  uninterrupted  enjoy- 
ment of  such  right  for  a  period  of  more  than  fifty  years  raises  a  presump- 
tion of  mntaal  grants  for  such  enjoyment  lor  the  time  the  two  houses 
shall  be  capable  of  sale  and  beneficial  occupation,  operating  to  preclude 
any  aothority  or  right  of  either  of  the  parties  to  interfere  with  the  alleys 
or  walls  without  the  consent  of  the  other,  unless  he  can  do  so  without 
injury  to  the  latter's  posssession. 

Tbespass  on  the  case.    The  opinion  states  the  facts. 
S.  TeaekU  WattU  and  T.  Parkin  Scott,  for  the  appellant 
J.  H,  B,  Latrobe  and  O.  W,  Brovm,  for  the  appellee. 

By  Court,  Cochran,  J.  This  suit  was  brought  by  the  ap* 
pellee  to  recover  damages  caused  bj  the  appellant's  removal 
of  a  partition  wall  between  the  house  occupied  bj  the  appellee 
as  tenant,  and  one  owned  by  the  appellant  DowUng. 

The  record  contains  evidence  showing  that  the  houses  in 

question  were  built  on  ac^oining  lots  in  1802,  with  a  three-foot 

alley  for  mutual  use,  running   between  them  from  front  to 

rear;  that  the  walls  of  the  alley,  closing  in  an  arch  at  the  top, 

were  built  one  on  each  lot,  and  by  lintels  placed  upon  them, 

supported  the   partition  wall   between,  and   into  which  the 

houses  above  the  alley  were  built;   that  Dowling,  with  the 

other  appellants,  after  notice  to  the  appellee  that  he  designed 

to  improve  his  lot  by  erecting  a  warehouse  that  would  require 

a  part  of  the  arch  over  the  alley  to  be  taken  down,  removed 

the  house  and  alley  wall  that  stood  upon  it,  by  which  they 

deprived  the  partition  wall  of  a  necessary  support,  and  caused 

it  to  £alL    It  was  also  shown  that  alterations  had  been  made 

flome  years  before  in  the  house  of  the  appellee,  and  that  he 

inserted  props  therein  after  Dowling's  house  had  been  taken 

down,  but  before  the  alley  wall  was  broken,  to  prevent  the 

{Murtition  wall  from  falling;  but  it  does  not  appear  that  the 

latter  wall  was  weakened  by  either  the  alteration  or  pcops,  or 
Alb  Dia  Vol.  TiXTTm- 
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that  the  appellee  coDsented  to  the  breaking  of  the  arch  or  re* 
moval  of  the  alley  wall. 

The  instruction  given  upon  the  finding  of  theee  facts,  to 
which  the  exception  was  taken,  was,  that  the  appellee  had  a 
right  to  the  use  of  the  alley  and  to  the  alley  wall  which  stood 
on  Dowling's  lot,  as  a  support  for  the  partition  wall,  and  that 
he  was  entitled  to  recover  the  damages  sustained,  unless  it 
shonld  be  further  found  that  the  damages  were  caused  in 
whole  or  in  part  by  the  alterations  or  props  made  and  placed 
in  the  house  occupied  by  him. 

The  chief  objection  presented  by  the  appellants  to  this  in-  ^ 
struction  was,  that  in  conceding  the  right  of  the  appellee  to 
the  use  of  that  portion  of  the  aUey  and  alley  wall  which  were 
on  Dowling's  lot,  it  denied  to  the  latter  the  right  to  remove 
them  and  improve  his  lot  to  the  line  of  the  lot  adjoining,  al- 
though due  care  might  be  observed  in  removing  the  wall,  and 
making  the  improvement. 

In  determining  the  force  of  this  objection,  it  is  necessary  to 
ascertain  whether  the  appellee  had  acquired  such  a  right  to 
the  use  of  the  partition  and  alley  walls  as  imposed  any  limi- 
tation on  Dowling's  right  to  demolish  and  remove  so  much  of 
them  as  stood  on  his  ground.  It  appears  that  the  houses  were 
built  at  the  same  time,  with  the  partition  and  alley  walls  in 
question,  more  than  fifty  years  ago,  and  that  the  latter  walls 
were  necessary  to  support  the  partition  wall  built  above  bat 
on  a  line  midway  between  them.  It  was  also  shown  that  the 
partition  was  constructed  for  the  mutual  support  of  the  two 
houses,  and  that  the  alley  was  for  their  common  use  and  bene- 
fit. This  manner  of  constructing  the  houses  clearly  implies 
an  agreement  or  contract  between  the  builders,  that  each 
should  have  a  right  of  support  or  easement  in  the  ground  of 
the  other,  so  far  as  necessary  to  maintain  the  alley  for  mutual 
use,  and  the  partition  wall  for  the  common  support  of  the  two 
houses.  As  a  matter  of  mere  fact,  no  other  inference  would 
seem  possible,  although  the  right  claimed  by  the  appellee 
could  not  be  sustained  by  the  simple  implication  of  such  an 
agreement.  The  right  of  support  or  easement  in  the  ground 
of  the  appellant  Dowling,  set  up  by  the  appellee,  is  of  such  a 
character  that  it  must  have  originated  in  a  grant  either  actual 
or  presumed  as  matter  of  law  from  the  facts  shown  by  the  eyi^ 
dence  in  the  case:  Wyatt  v.  Harrison^  3  Bam.  &  Adol.  872; 
8.  C,  23  Eng.  Com.  L.  380;  PaHridge  v.  Seotty  8  Meea.  A  W. 
220;  BriJtiih  Museum  v.  FinnU^  5  Car.  &  P.  460;  8.  C^  24  Bng. 
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Com.  L.  406.  But  the  proof  that  the  mutual  use  had  con- 
tinued for  a  period  of  more  than  fifty  years,  presents  the  ques- 
tion whether  grants  for  such  use  are  to  be  presumed. 

It  was  argued  with  much  force  that  the  presumption  of  a 
grant  could  arise  only  in  cases  where  the  user  by  one  is  adverse 
to  the  interest  of  the  other,  and  as  the  user  in  this  case,  from 
its  mutuality,  interfered  with  no  interest  or  right,  assertable  by 
way  of  protection  against  such  use,  that  it  was  not  adverse 
and  consequently  could  not  work  the  loss  of  any  right.  (Gen- 
erally, this  enunciation  of  the  principle,  upon  which  presump- 
tions arise  from  adverse  possession  or  use,  may  be  correct. 
But  we  conceive  the  proposition  to  be  erroneous  in  assuming 
that  the  user  in  this  case  was  not  adverse,  because  it  was 
common  and  based  on  a  mutual  interest.  That  the  walls  and 
alley  in  question  wero  constructed  for  mutual  accommodation, 
and  that  they  wero  intended  to  afford  mutual  convenience  and 
benefit,  is  true,  but  it  is  none  the  less  true  that  the  mutual  use 
was  adverse  to  such  separate  rights  as  were  inconsistent  with 
that  use,  and  especially  to  that  of  romoval  claimed  by  the 
appellants. 

So  far  as  this  question  is  concerned,  we  can  see  no  reason 
for  distinguishing  between  interest  and  right,  and  if  the  right 
to  romove,  as  now  asserted,  ever  had  an  existence,  it  must 
have  been  from  the  time  the  houses  wero  built,  and  conse- 
quently opposed  by  the  subsequent  mutual  user.  From  our 
examination  of  the  authoriticb  bearing  upon  the  question  under 
consideration,  we  have  concluded  that  the  uninterrupted 
enjoyment  and  use  of  the  alley,  and  alley  walls,  for  the  period 
shown  by  the  evidence,  raises  the  presumption  of  mutual 
grahts  for  such  enjoyment  for  the  time  the  two  houses  should 
be  capable  of  safe  and  beneficial  occupation,  and  that  the  ap- 
pellants had  no  authority  or  right  to  interfere  with  the  alley 
or  walls  without  the  consent  of  the  appellee,  unless  he  could 
do  so  without  injury  to  his  possession:  Brown  v.  Windsor^  1 
Cromp.  &  J.  20;  Bradbee  v.  ChrisVa  HospUalj  4  Man.  &  G.  712; 
8.  C,  48  Eng.  Com.  L.  868;  Partridge  v.  Gilbert,  15  N.  Y.  601 
[69  Am.  Dec.  682] ;  Eno  v.  De  Vecchio,  6  Duer,  17.  It  was  con- 
ceded, on  the  part  of  the  appellee,  that  the  grant  presumed 
would  be  qualified,  and  only  for  such  time  as  the  houses 
oould  be  safely  and  profitably  occupied,  and  that  it  would  be 
terminated  by  their  becoming  decayed  and  ruinouSi  or  by  their 
accidental  destruction;  but  there  was  no  pretense  on  the  other 
aide  that  either  of  the  houses  had  become  unsafe^  or  gone  to 
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decay,  or  that  any  condition  which  would  qualify  or  terminate 
the  grant  had  occurred.  We  are  of  opinion  that  the  appellee 
waR  entitled  to  the  use  of  the  alley  and  walla  in  qQeBti<m,  and 
that  there  was  no  error  in  so  directing  the  jury. 

Objection  was  also  made  to  the  instruction,  because  the 
finding  of  the  appellee's  consent  to  the  removal  of  the  alley 
walls  and  arch  was  taken  from  the  jury.  As  we  have  before 
stated,  no  evidence  appears  from  which  that  consent  could  be 
found.  Neither  the  proposal  nor  effort  of  the  appellee  to  sap- 
port  the  partition  wall  by  props  inserted  on  his  own  premises, 
upon  the  notice  from  Dowling  that  he  intended  to  remove  the 
alley  wall  and  portion  of  the  arch  standing  on  his  ground, 
shows,  either  directly  or  inferentially,  that  the  appellee  con- 
sented to  the  removal.  It  is  difficult  to  perceive  upon  what 
ground  the  expression  of  the  purpose,  or  the  attempt  to  guard 
against  the  effect  of  an  impending  mischief,  could  be  consid- 
ered evidence  of  a  consent  that  the  mischief  should  be  done. 

The  qualification  of  the  instruction,  relating  to  the  altera- 
tions and  props,  which  was  objected  to  on  the  ground  that  it 
prescribed  no  rule  for  an  apportionment  of  the  damages,  was 
*^that  if  the  damage  which  the  plaintiff  sustained  was  caused 
in  the  whole  or  in  part  by  the  alterations  and  props,  or  any 
of  them,  then  the  plaintiff  is  not  entitled  to  recover  for  the 
damage  (if  any)  which  the  jury  may  find  was  caused  tbere« 
by."  As  we  construe  it,  this  clause  does  not  sustain  the  objec- 
tion urged. 

Taken  in  connection  with  the  affirmative  part  of  the  instruc* 
Hon,  it  was  evidently  intended  to  be  a  denial  of  the  appellee's 
right  to  recover,  if  the  jury  should  find  that  the  alterations,  or 
props,  either  contributed  to  or  caused  the  damage  complained 
of.  That  it  might  have  been  stated  with  less  ambiguity  we 
do  not  doubt;  but  still,  in  construing  it  so  as  to  ^ve  the  result 
obviously  designed  by  the  whole  instruction,  we  think  it  waa 
in  effect,  not  only  a  denial  of  the  right  to  recover  the  damage 
fipecitically  attributable  to  the  alterations  or  props,  but  of  the 
right  to  recover  any  of  the  damage  sustained,  if  it  was  caused 
by  them  either  in  whole  or  in  part.  In  taking  this  view  of  the 
instruction,  it  follows  that  no  case  was  presented  in  which  aik 
ap{)ortionment  of  damages  was  necessary  to  ascertain  ihci 
amount  recoverable  by  the  appellee.  We  think  there  wa4  au 
material  error  in  the  direction  given  to  the  juiy,  and  ti^£^ 
lore  affirm  the  judgment 

Judgment  affirmed. 
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EAMnoirr  ov  Latsrai*  Svrrovr:  See  MtKhArt  ▼.  Orani^  67  Am.  Dee.  49, 
and  note;  «ad  to  nte  portj-wall:  Hkati  v.  MorrU,  78  Id.  280,  and  note;  and 
•8  to  presumption  of  grant  of  such  eaaementB,  tee  also  the  latter  case,  and  tlui 
note  thereta  The  principal  ease  is  cited  in  Broum  v.  Werner,  40  Md.  20,  to  tlia 
point  thai  uam  of  party-walls  for  more  thaa  twenty  yeaia  faises  a  presump- 
tion of  ynnl,  whiidi  can  only  be  duproTed  by  eTidanoe  that  the  user  was  by 
lioense  merely.  In  OUtm  ▼.  J>amit  35  Id.  219,  the  ooort  approves  the  coling 
in  the  principal  case  that  if  not  otherwise  limited,  the  right  to  use  of  a  party- 
wall  continues  during  the  time  that  the  two  houses  shall  be  capable  of  safo 
and  benefleial  oocupation,  although  tho  mliiig  was  not  applicable  to  the  mat- 
tsr  wider  ocMidwatioB.  la  iTtlcAdl  ▼•  i9«^  63  Id.  275^  the  principal  cas* 
iadiatinguiahed,  the  fonsAr  bengacasaooneeniing  a  way  of  neoeasity  through 
an  alley  between  adjacent  premises,  but  not  oonsidaring  the  question  of  party- 
walla. 


(yCoNNELL   V.   BaLTWORB    AND  OhIO   R  R    Co. 

[90  MAaTL4in>,  213.] 
BlfFLOySB  IB  ROT   LUBiR  TO   ElfPU>TU  fOE   Lf JURY  CaUBKD   BT   NboU- 

OBBCR  of  a  co-employee  engaged  in  the  same  general  senrice,  though  tho 
latter,  in  his  grade  of  employment,  is  superior  to  the  one  injured,  if  tho 
employer  has  used  due  care  in  the  selection  of  a  competent  serrant.  On 
this  principle,  a  railroad  company  is  not  liable  to  a  laborer  in  its  empli^ 
for  injury  received  by  him  through  the  negUgeace  of  the  engineer  of  its 
train*  while  he  was  riding  to  bis  work  on  a  car  provided  for  the  free 
transportation  of  the  company's  workmen,  if  the  company  is  shown  to 
have  selected  a  competent  engineer. 

Action  for  damages  for  injuries  caused  by  the  negligence  of 
defendant's  servant.    The  opinion  states  the  facte, 

W.  Meade  Addiaon^  tor  the  appellant 

John  n.  B,  Latrobe  and  F.  C  Latrohe,  for  the  appellee. 

By  Court,  Goldsboboxtgh,  J.  The  action  in  this  case  waf 
instituted  by  the  appellant  against  the  appellee  in  the  superior 
court  ot  Baltimore  city,  to  recover  damages  for  an  injury  sus- 
tained by  him  while  in  the  appellee's  employment.  It  is 
alleged  in  the  declaration  that  whilst  the  appellant  was  en- 
gaged in  his  work  as  an  employee,  without  any  neglect  or 
carelessness  on  his  part,  but  through  the  carelessness  of  an* 
other  employee,  over  whom  the  appellant  had  no  control,  a 
dumping  or  gravel  car  of  the  appellee  was  upset  and  fell'  upon 
the  appellant,  and  he  was  permanently  injured.  That  the  car 
on  which  he  was  riding  was  upset  from  its  defective  construo- 
tion,  and  the  unskillfulness  and  neglect  of  the  employee  hav 
ing  charge  of  the  car. 

To  these  allegations  the  appellee  pleaded  not  guilty. 
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At  the  trial,  and  after  the  evidence  detailed  in  the  record 
had  been  submitted  to  the  jury,  the  appellant  offered  idne  and 
the  appellee  five  prayers. 

The  prayers  of  the  appellant  were  rejected,  and  those  of  the 
appellee  were  granted  by  the  court.  The  verdict  and  judg* 
tuent  being  for  the  appellee,  this  appeal  was  taken. 

The  law  arising  out  of  the  relation  of  the  parties  litigant  in 
this  case,  is  presented  for  the  first  time  for  our  consideration. 
It  affects  a  large  class  of  citizens, — a  class  constantly  being 
augmented  by  the  diversity  of  employment  incident  to  the 
enterprise  of  the  age. 

In  the  absence  of  any  controlling  decision  in  this  state,  we 
find  ourselves  aided  in  the  formation  of  our  opinion  by  a  cur- 
rent '^  of  decisions  both  in  England  and  in  this  country,  enti- 
tled to  our  highest  consideration,  and  greatly  relieving  us  from 
the  responsibility  of  settling  the  law  as  to  the  relative  obliga- 
tions of  parties  holding  positions  similar  to  the  parties  in  this 
case." 

It  is  proper  to  state  that,  though  the  appeUant  received  the 
injury  stated  in  his  declaration,  while  riding  on  one  of  the  ap- 
pellee's cars,  it  is  not  claimed  that  he  was  a  passenger  who  had 
paid  for  the  privilege  of  travel,  but  one  of  a  number  of  labor- 
ers who  were  in  the  employment  of  the  appellee,  who  were 
required  to  ride  upon  the  cars  to  and  from  the  place  of  their 
daily  labor. 

The  appellant  seeks  to  recover  damages  upon  the  ground 
that  there  is  an  implied  warranty  on  the  part  of  the  appeUee 
of  the  soundness  of  the  machinery  put  in  the  hands  of  its  ser- 
vants, so  far  as  any  unsoundness  therein  may  be  discovered 
by  the  exercise  of  proper  care  and  diligence;  and  in  the  em- 
ployment of  men  of  care,  skill,  and  capacity,  for  the  full  and 
faithful  discharge  of  the  duties  that  appertain  to  the  position 
they  severally  occupy.  The  appellant  also  relies  upon  the  fact, 
as  he  insists,  that  he,  with  other  laborers,  were  under  the  man- 
agement and  control  of  one  Downey,  as  superintendent  of  the 
laborers;  that  Downey  was  rash  and  wholly  regardless  of  the 
safety  of  the  men,  and  that  the  train  of  dumping-cars,  upon 
one  of  which  the  appellant  was  riding,  was  managed  by  an 
engineer  having  charge  of  the  train;  that  neither  Downey  nor 
the  engineer  inspected  the  cars  at  or  before  the  time  they  were 
started,  and  that  the  fixtures  by  wMch  the  cars  were  adjusted 
to  prevent  their  dumping,  especially  the  car  on  which  the  ap- 
pellant was  riding,  were  out  of  order  and  unadjusted  at  tha 
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time  of  the  accident;  and  from  all  these  causes^  he  suffered 
the  injury  complained  of  in  this  suit. 

The  appellee  rests  its  defense  upon  the  relation  of  the  par- 
ties as  employer  and  employee. 

That  there  is  no  responsibility,  if  the  injury  arose  from  the 
conduct  of  a  co-employee  engaged  in  the  same  emplojment, 
though  the  co^mployee  be  superior  to  the  one  injured. 

That  the  appellee  cannot  be  held  responsible,  if  it  employed 
a  competent  and  skillful  engineer  and  superintendent;  and 
does  not  warrant  that  these  individuals  shall  faithfully  dis- 
charge their  duty  in  managing  the  hands  and  keeping  the 
machinery  in  its  original  safe  condition;  and  that  it  is  a  legal 
and  sufficient  defense  to  this  action,  if  the  appellee  did  in  fact 
employ  a  skillful  and  competent  engineer  and  superintendent; 
and  if  the  cars  put  upon  the  road  were  of  approved  construc- 
tion, and  were  in  a  proper  state  and  condition  when  put  into 
the  hands  of  the  engineer  and  superintendent.  That  at  the 
time  of  the  accident  and  injury  to  the  appellant,  he  was  riding 
on  one  of  the  cars  of  which  he  was  required  to  avail  himself  in 
order  to  facilitate  his  labor  and  service.  That  no  compensa- 
tion was  paid  directly  or  indirectly  by  the  appellant  for  the 
passage,  and  the  appellee  was  under  no  obligation  to  convey 
him  to  or  from  his  work.  Therefore,  he  must  be  presumed  to 
know  the  nature  of  his  employment,  and  to  assume  all  the 
risk  incident  to  the  service  he  undertook  to  perform;  and  one 
of  those  risks  was  his  liability  to  injury  from  the  carelessness 
of  others  who  were  employed  by  the  appellee  in  the  same 
service. 

Having  thus,  with  due  care,  stated  the  character  of  the  claim 
of  the  appellant,  and  the  defense  of  the  appellee,  we  fully  con- 
cur in  the  opinion  that  the  defense  is  well  taken. 

It  is  sustained  in  all  its  aspects  by  an  almost  unbroken  cur- 
rent of  authorities,  both  in  England  and  in  this  country:  See 
the  cases  of  PrieMy  v.  Fowler j  3  Mees.  &  W.  1;  Fairhurat  v. 
Liverpod  A.  L.  Co.^  24  Eng.  L.  &  Eq.  396;  Farwell  v.  Boston 
and  WoreaUr  R.  R.  Co.,  4  Met  49  [38  Am.  Dec.  339] ;  Coon  v. 
Syracuse  &  U.  R.  R.  Co.y  6  N.  Y.  493;  Hayes  v.  Western  R.  A 
Corp.,  8  Cush.  270;  OUUhanmn  v.  Stony  Brook  R.  R,  Co.,  10 
Id.  228;  Hard  v.  Vermont  &  C.  R.  R.  Co.,  32  Vt.  473;  Ryan  v. 
Cumberland  V.  R.  R.  Co.,  23  Pa.  St.  384.  This  last  case,  de- 
cided in  1854,  is  almost  identical  in  its  prominent  features 
with  the  case  under  consideration.  In  several  of  the  earliest 
of  these  cases,  the  question  being  regarded  as  a  new  and  im« 
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portant  one,  the  courts,  in  view  of  its  norelty  and  importanoo, 
considered  and  decided  it  after  careful  and  mature  delibers- 
tion. 

The  following  conclusions  of  law  applicable  to  this  case 
mnv  be  deduced  from  the  above  authorities: — 

» 

When  several  persons  are  employed  in  the  same  general 
service,  and  one  is  injured  by  the  carelessness  of  another, 
though  the  negligent  servant  in  his  grade  of  employment  is 
superior  to  the  one  injured,  the  employer  is  not  responsible. 
The  liability  to  injury  of  one  from  the  carelessness  of  his  fel- 
lows, is  but  an  ordinary  risk,  against  which  the  law  famishes 
no  protection  but  by  an  action  against  the  wrong-doer. 

Though  it  is  the  duty  of  a  railroad  company  to  exercise  al> 
reasonable  care  in  procuring  for  its  operation  sound  machin- 
ery and  faifhftil  and  competent  employees,  and  though  they 
are  liable  to  their  servants  for  the  neglect  of  this  duty,  jet, 
after  they  have  procured  such  machinery  and  employees,  they 
are  not  liable  to  a  servant  for  the  injuries  occasioned  by  the 
neglect  of  any  of  his  co*servants  employed  in  the  same  general 
business  of  operating  the  road:  Ryan  v.  Cumberlcmd  K.  R.  R 
Co.y  23  Pa.  St  386,  887;  Hard  v.  Vermont  O.  R.  R.  Co.,  32  Vt 
473;  Farwell  v.  Boston  &  W,  R.  R.  Co.,  4  Met.  49  [88  Am.  Dec. 
889]. 

We  are  of  opinion  that  these  rules  of  law  are  so  directly 
applicable  to  the  case  under  consideration,  that  they  consti- 
tute a  flat  bar  to  the  appellant's  right  to  recover. 

It  only  remains  for  us  to  consider  the  ruling  of  the  court 
below  in  rejecting  the  appellant's  and  granting  the  appellee's 
prayers. 

It  is  manifest  from  what  we  have  said  as  to  the  law  con- 
trolling this  case,  that  the  appellant's  first,  second,  third, 
fourth,  sixth,  seventh,  eighth,  and  ninth  prayers  could  not 
have  been  granted. 

We  will  consider  the  appellant's  fifth  in  connection  with  the 
appellee's  first  prayer.  They  both  embrace  the  question,  On 
whom  is  imposed  the  burden  of  proof  ? 

Though  the  supreme  court  of  the  United  States,  in  the  case 
of  Stokes  V.  Saltonstall,  13  Pet.  191,  recognizes  the  doctrine  that 
a  stage  proprietor  warrants  the  safety  of  passengers  as  far  as 
human  care  and  foresight  can  go,  and  that  he  will  transport 
them  safely,  and  the  facts  that  "a  carriage  was  upset  and  the 
plaintiff's  wife  injured,  are  prima  facie  evidence  that  there  was 
carelessness  or  negligence  or  want  of  skill  on  the  part  of  the 
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driver,  and  tbio«ra  Bpon  the  defendant  the  boidoi  of  proof 
f^hnt  tho  accident  was  not  occasioned  by  the  driyer's  fault"; 
jet  a  majority  of  this  court  are  of  opinion,  thai  the  above  case 
is  not  applicable  to  this.  The  appellant  held  no  such  relauon 
to  the  appellee;  it  was  under  no  obligation  to  look  to  the  safety 
of  the  appellant  under  the  circumstances  of  this  case;  did  not 
contract  to  carry  him  to  and  from  his  place  of  work,  and 
leceived  no  compensation  therefor;  and  he,  having  alleged  in 
his  declaration  the  causes  of  his  injury,  must  sustain  his  atle- 
gtttionBy  as  in  ordinary  cases,  by  corresponding  proof.  The 
court  below,  therefic^e,  in  rejecting  the  fifth  prayer  of  the 
appellant,  and  granting  the  first  prayer  of  the  appellee,  ruled 
correctly. 

The  appellee's  second,  third,  fourth,  and  fifth  prayers  were 
properly  granted.  They  are  sustained  by  the  law  of  this 
case  as  herein  annoimced,  and  are  otherwise  unobjectionable^ 
as  they  submit  the  matters  of  fact  contained  in  them  to  be 
found  by  the  jury. 

Judgment  affirmed. 

LiABfUTT  or  Mastbb  to  SsETAjrr  loa  Injukt  bt  Nbouqxhob  ov  Fbl- 
liOW-sBRVAifT,  or  person  engaged  in  the  same  general  employment:  See  the 
extensive  note  on  thla  subject  to  Mumxy  v.  SoiUk  Carolina  R,  R,  Co.,  76  Am. 
Dec  642;  and  eee  Frauer  v.  Pemuybnnia  R,  R,  Co.,  80  Id.  467,  and  note 
thereto  ooUeeting  other  cases.  The  principal  case  ia  eited  in  BaUbnore  df  (k 
R,  R.  Co.  ▼.  J^aU,  41  Md.  288,  to  the  point  that  the  master  is  not  liable  ia 
such  cases;  and  the  same  rule  is  applied  though  the  grade  of  employment  of 
the  serrant  causing  the  injury  is  superior  to  that  of  the  one  injured:  Shaudk 
r.  NdHhem  Cent  R*y  Co.,  26  Id.  479;  Cumberland  C.  S  L  Co.  t.  8call^,  27 
Id.  601;  Wonder  ▼.  B.  d:  O.  R.  R.  Co.,  32  Id.  41&  They  are  still  considered 
as  co-employees  or  oo-servants;  and  in  the  case  of  a  railroad  company,  it  ia 
said  that  aU  who  are  engaged  in  accomplishing  the  ultimate  purpose  in  view, 
that  i>,  the  running  of  the  road,  must  be  regarded  as  persons  engaged  in  the 
same  general  employment:  Wonder  v.  B.  <£*  O.  R.  R.  Co.,  32  Id.  418,  all  cit- 
ing the  prinoipal  case.  In  The  Highland  Lighi,  Chase's  Deo.  164,  citing  the 
principal  case,  ife  is  said  that  courts  would  hesitate  in  applying  the  oommoa- 
law  rule  above  laid  down,  in  cases  in  admiralty,  where  the  injury  is  to  the 
employee  of  the  owners  of  a  vessel,  by  reason  of  a  co-employee's  negligeoot^ 


Cboil  Bank  v.  Barbt,  Gabnisheb  of  Herb. 

120  MAKTLAyD,  287.  | 

Wjunvm  ov  JtaBHoii  Law  ib  >or  Jury  to  Pdid  itfon  ErmBHOB;  bat  it  k 
the  duty  of  the  court  to  construe  such  law,  especially  if  it  be  in  wntiagi 
and  to  direct  the  jury  as  to  its  force  and  effect 
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to  JU17,  is  not  ground  for  a  reversal. 
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Attachmeht  againflt  non-resident  debtor.  The  opinion 
Btatea  the  facts. 

WUliam  8.  Waters  and  Oeorge  H.  fRQianu,  for  the  appellant 

William  Schley,  for  the  appellee. 

By  Court,  Babtol,  J.  We  have  examined  with  much  care 
the  interesting  questions  presented  in  the  briefs  and  argued  with 
great  ability  by  counsel;  and  have  prepared  an  opinion  stating 
the  conclusions  we  have  reached  upon  the  several  points 
argued.  But  upon  mature  consideration  we  deem  it  unnecesr 
sary  and  improper,  in  disposing  of  this  appeal,  to  go  beyond 
what  was  actually  decided  by  the  court  below.  The  only 
exception  taken  by  the  appellant  was  to  the  rejection  by  the 
superior  court  of  the  five  prayers  offered  by  the  plaintiff  below 
(now  appellant).  If  for  any  reason  these  prayers  were  defect- 
ive, there  was  no  error  in  rejecting  them;  and  the  judgment 
must  be  affirmed,  whatever  opinion  this  court  may  entertain 
upon  other  questions  which  the  prayers  were  intended  to 
present. 

In  the  course  of  the  trial  below,  the  plaintiff  gave  in  evi- 
dence certain  laws  of  Pennsylvania,  declaring  the  effect  of 
assignments  made  by  debtors  in  failing  circumstances  for  the 
benefit  of  their  creditors,  prescribing  the  time  and  place  for 
recording  such  assignments,  and  also  directing  the  mode  in 
which  deeds  conveying  lands  in  that  state,  if  made  out  of  the 
limits  thereof,  shall  be  executed,  acknowledged,  and  recorded. 
These  laws  were  proved  by  producing  the  printed  statute- 
books  of  that  state.  In  each  of  the  prayers  offered,  the  court 
was  asked  to  submit  to  the  jury  the  construction  of  those  laws 
and  their  effect  upon  the  deed  of  trust  made  by  John  Herr  to 
the  appellee. 

Was  it  within  the  province  of  the  jury  to  pass  upon  those 
questions  ?  If  not,  then  the  objection  to  the  prayers  urged 
by  the  appellee,  'Uhat  they  called  on  the  court  to  submit  to 
the  jury  a  question  of  law,''  would  be  fatal. 

The  appellant  contends  that  foreign  laws  must  be  proved  as 
facts,  and  that  their  construction  is  exclusively  for  the  jury; 
and  in  support  of  that  position  has  cited  Traeher  v.  Everhari, 
8  Gill  &  J.  242;  Gardner  v.  Letoia,  7  GiU,  895;  and  WUeon  v. 
Carson^  12  Md.  72.  A  brief  examination  of  these  cases  will 
show  that  they  do  not  sustain  the  appellants'  view. 

In  Trasher  v.  Everhart,  8  Gill  &  J.  242,  Judge  Archer  stated 
the  general  rule  to  b<)  that  foreign  laws  are  facts  to  be  found 
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by  the  jury,  but  the  point  decided  in  that  case  was,  thai 
^  when  a  foreign  law  is  offered  for  the  purpose  of  enabling  the 
court  to  determine  a  question  of  law,  viz.,  *  whether  a  written 
instrument  is  evidence/  in  such  case  the  evidence  always  goes 
in  the  first  instance  to  the  court,  which,  if  the  evidence  be 
clear  and  uncontradicted,  may  and  ought  to  decide  what  the 
foreign  law  is,  and  according  to  its  determination  on  that  sub- 
ject, admit  or  reject  the  instrument  of  writing  as  evidence  to 
the  jury." 

In  Gardner  v.  LewiSj  7  Gill,  395,  there  was  no  decision  upon 
this  point,  for  in  that  case  "  no  evidence  [of  the  foreign  law] 
was  offered  either  for  the  court  or  the  jury.*' 

The  case  of  WUaon  v.  Carson^  12  Md.  72,  so  far  from  sup- 
porting the  appellants'  position,  seems  to  us  to  establish  the 
contrary.  That  case  will  be  more  particularly  noticed  presently. 

The  question  here  is,  not  how  is  the  foreign  written  law  to  be 
proved,  but  when  it  is  proved  by  the  production  of  the  written 
statutes,  whose  province  is  it  to  construe  it,  and  to  determine 
its  effect  and  bearing  upon  the  case  before  the  court.  On  this 
subject,  we  have  examined  all  the  authorities  and  decided 
cases  within  our  reach,  and  have  arrived  at  the  following  con- 
clusion: That  although  the  factum  of  a  foreign  law  is  for  the 
jury  to  find  upon  the  evidence,  yet  it  is  the  duty  of  the  court 
to  construe  it,  especially  if  it  be  in  writing,  and  to  direct  the 
jury  as  to  its  force  and  effect. 

This  view  is,  in  our  opinion,  not  only  consistent  with  reason 
and  analogy,  but  is  supported  by  the  weight  of  authority. 

In  Me^yn  v.  FabrigaBj  Cowp.  174,  Lord  Mansfield  said:  ''The 
way  of  knowing  foreign  laws  is  by  admitting  them  to  be  proved 
as  facts,  and  the  court  must  assist  the  jury  in  ascertaining 
what  the  law  is.'' 

In  Consequa  v.  TFSUin$f,  1  Pet.  C.  C.  229,  Justice  Washington, 
after  stating  how  the  laws  of  foreign  countries  may  be  proved, 
says:  ''  When  proved  (I  admit),  it  is  for  the  court  to  construe 
them,  and  to  decide  upon  their  effect." 

Judge  Story,  in  his  work  on  the  conflict  of  laws,  section  638, 
says:  ''  The  courts  are  therefore  to  decide  what  is  the  proper 
evidence  of  the  laws  of  a  foreign  country;  and  when  evidence 
is  given  of  those  laws,  the  court  are  to  judge  of  their  applica- 
bility, when  proved,  to  the  case  in  hand."  And  in  the  same 
section  the  learned  author  remarks:  ''  For  all  matters  of  law 
are  properly  referable  to  the  court,  and  the  object  of  the  proof 
of  foreign  laws  is  to  enable  the  court  to  instruct  the  jury  wliat 
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tn  point  of  law,  Ib  the  result  of  the  foreign  law  to  be  a{^ied 
to  the  matters  in  controversy  before  them."  Mr.  Greenleaf 
adopts  the  same  view,  and  cites  the  language  of  Judge  Btaiy 
just  quoted:  See  1  Greenl.  £v.,  sec  486. 

Among  the  cases  cited  by  Judge  Story  is  De  Sobry  ▼. 
De  LaiHre,  2  Har.  &  J.  192  [3  Am.  Dec.  535].  The  marginal 
note  of  that  decision  on  this  point  is  as  follows:  ''  The  laws 
of  a  foreign  country  are  to  be  proved  by  evidence,  and  the 
court  are  to  decide  what  is  proper  evidence  of  such  laws,  and 
to  construe  them,  and  judge  of  their  applicability  to  the  ques- 
tion before  the  court."    See  also  pages  219  and  229  a. 

In  WiUon  v.  Carson^  12  Md.  75^  parol  evidence  waa  intro- 
duced to  prove  the  unwritten  laws  of  Kentucky.  Judga  Frick, 
who  sat  at  the  trial  below,  ''decided  that  the  testimony  of  Bod- 
ley  and  Pope,  in  relation  to  tho  law  of  Kentucky,  was  for  ib» 
court  and  not  the  jury,  and  that  said  testimony  was  legal  and 
competent  evidence;  and  accordingly  instructed  the  jury  that 
the  clauses  and  provisions  in  said  deed  of  trust  were,  accord- 
ing to  the  law  of  Kentucky,  legal  and  valid,  and  by  such 
law  sufficient  to  convey,  to  the  grantee  therein  named,  the 
property  by  said  deed  mentioned  to  be  conveyed."  And  tho 
court  of  appeals,  in  affirming  the  judgment,  say  (on  page  75) : 
''  We  think  so  far  as  proof  of  the  law  of  Kentucky  is  con- 
cerned, the  court  below  correctly  stated  the  law." 

These  authorities  are  sufficient  to  show  that  the  construction 
of  the  laws  of  Pennsylvania,  offered  in  evidence  in  this  oasb, 
was  for  the  court  and  not  for  the  jury,  and  that  consequently 
there  was  no  error  in  rejecting  the  appellants'  prayers,  as  they 
all  propose  to  leave  it  to  the  jury  to  construe  the  laws  of  Penn- 
sylvania, and  to  decide  their  applicability  to  and  effect  upon 
the  deed  of  John  Herr  to  the  appellee. 

The  law  of  this  court  is  well  established  that  a  judgment 
will  not  be  reversed  on  account  of  the  refusal  by  the  court 
below  to  grant  a  prayer  which  submits  a  question  of  law  to 
the  jury:  See  Osceola  Tribe  v.  So$t^  15  Md.  236, 297,  and  case? 
there  cited. 

This  cause  having  originated  and  been  decided  below,  be- 
fore the  passage  of  the  act  of  1862,  chapter  154,  that  act  in  oor 
opinion  is  inapplicable  to  this  appeal. 

Judgment  affirmed. 

Law  ov  FoRSioir  Couittrt  is  Fact  to  be  Pbotxd^  and  wiU  not  be  f^^ 
dtoiaUy  noticed:  See  Whidden  r.  Seelye,  63  Am.  Deo.  661;  People  r.  LtmAe¥% 
72  Id.  i9;  and  MuJiiing  r.  Satiler  is  Co,,  77  Id.  173^  and  notea 
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County  Commissionbrs  op  Anne  Aruitobl  County 

v.  duokett. 

Pdbuo  Boad  Omoisa  abb  Lllbub  to  iNDrviDtrALS  torn  Ivjubiis  Suv- 
TnoED  by  f  aQuro  to  keep  roads  in  repair  when  they  are  expreasly  charged 
by  itatate  with  tiie  duty  of  keepuig  anoh  roads  in  repair,  and  their  duties 
in  that  reg^d  are  defined,  and  th^  are  pnmded  by  statnte  with  the 
means  of  fnlfiUing  soch  dntiesb 

MmnciPAL  CoBFOKATiON  Enjoys  Ezxmptiom  ov  Soveriiqntt  from  respon- 
sibility for  its  acts,  or  thoee  of  its  independent  corporate  officen  who 
derive  their  rights  and  duties  from  the  sovereagn  power,  while  in  the 
exercise  of  those  legislatiTe  powers  which  it  holds  for  public  purposes, 
and  as  part  of  the  goveniment  of  the  country;  but  when  in  the  ezercise 
of  thoso  private  franchises  which  belong  to  it  as  a  creature  of  the  law,  it 
is  responsible  for  the  acts  of  those  who  are  in  law  its  agents,  and  though 
they  are  not  appointed  by  itself. 

Whbbb  Statdti  Cohfbbs  PowBt  XTFON  CoBPOBATiQir  to  be  exercised  for 
the  publio  good,  the  exercise  of  the  power  is  not  merely  discretiouary 
but  imperative,  and  the  words  "power  and  authority'*  in  such  cascH  may 
be  construed  to  mean  duty  and  obligation. 

Whim  Dutt  is  lupofsn  bt  Statutb,  abd  No  Rbmbdt  is  PREflcuTBBD,  t 
eomsMm-law  ri|^t  of  action  aecmes,  as  otherwise  in  such  case  there 
would  be  a  right  without  a  remedy. 

AiOZIOB  OB  Ca8B  foa  NOB-BBPAIB  o«  HiOHWAT  WILL  LiB  at  the  instance 
of  the  party  sustaining  special  damage  thereby,  in  any  case  in  which  an 
indictment  for  non-repair  would  lie. 

Action  for  damages  againfit  road  commisaioners  for  injury 
to  a  horse,  caused  by  the  road  being  in  bad  repair.  The 
opinion  states  the  facts. 

0.  MiUer  and  Frank  H,  Stockettj  for  the  appellants. 
Danid  Clarke^  for  the  appellee. 

By  Ooort,  Bowis,  C.  J.  The  appellants  were  sued  by  the 
appellee  on  the  lOlh  of  August,  1869,  for  negligently  suffering 
a  certain  public  road  in  said  county  to  be  out  of  repair  and 
unmended,  so  as  to  be  impassable  with  safety,  whereby  the 
appellee,  in  traYsling  on  said  road  with  wagon  and  horses,  and 
using  due  care,  had  one  of  his  horses  killed.  The  aj^llants 
demurred  to  the  declaration,  which  demurrer  being  overruled, 
they  pleaded  several  pleas,  among  others  'Hhat  they  are 
not  bound  to  keep  the  public  roads  of  said  county  in  repair, 
and  they  aver  that  the  duty  of  keeinng  the  same  in  repair  is 
by  the  oonstttiition  and  laws  devolved  upon  the  road  super- 
visors.'* They  filed  also  anolher  plea  making  the  same  de- 
fense  DMM  in  detaoL    The  appellee  demurred  to  these  pleas, 
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the  conrt  sustained  the  demurrers,  and  the  verdict  and  judg- 
ment being  in  favor  of  the  appellee,  the  defendants  appealed. 

The  question  presented  is,  whether,  under  the  constitution 
and  laws  of  this  state,  the  appellants  are  liable  in  this  action. 

The  appellants  contend  that  the  duty  and  responsibility  of 
keeping  the  public  roads  in  repair,  is  not  devolved  upon  them 
by  any  such  certain  and  precise  provision  of  law  as  to  make 
them  responsible  to  individuals  for  injuries  resulting  from  the 
bad  state  or  condition  of  the  roads,  and  that  therefore  the  de- 
murrer to  the  declaration  should  have  been  sustained,  and  the 
demurrers  to  the  pleas  overruled.  The  appellees  maintain  the 
converse  of  this  proposition. 

The  act  of  1853,  chapter  239,  section  1,  constitutes  and  de- 
clares the  county  commissioners  ''a  corporation  and  body 
I>olitic,"  and  enacts  "  they  shall  have  charge  of  and  control 
over  the  property  owned  by  the  county,  and  over  county  roads 
and  bridges."  They  may  sue  and  be  sued,  levy  all  needful 
taxes  on  the  assessable  property  within  the  county  liable  to 
taxation,  and  pay  and  discharge  all  claims  on  or  against  the 
county  which  have  been  expressly  or  impliedly  authorized  bj 
law:  1853,  c.  239. 

The  supervisors  of  roads  being  made  elective  by  the  people 
by  article  7,  section  9,  of  the  constitution,  in  such  manner  as 
should  be  prescribed  by  the  legislature,  the  act  of  1853,  chapter 
300,  entitled  "  An  act  to  provide  for  the  election  of  supervisors,'* 
was  passed,  prescribing  the  mode  of  their  election,  qualifica- 
tion and  duties.  By  that  act,  after  the  election  of  the  super- 
visors has  been  duly  certified  to  by  the  commissioners  of  the 
county,  the  latter  are  required  to  issue  to  each  elected  super- 
visor a  commission  setting  forth  the  time  for  which,  and  the 
election  district  of  which,  he  has  been  elected  road  supervisor, 
the  amount  of  compensation  he  shall  be  entitled  to  receive,  the 
amount  of  money,  if  any,  appropriated  for  the  repair  of  the 
roads  and  bridges  which  may  be  under  his  supervision,  etc; 
each  road  supervisor  is  required  to  report  annually  to  the 
county  commissioners  the  general  condition  of  the  rosids. 

The  county  commissioners  have  power  to  revoke  the  com- 
mission of  any  road  supervisor,  at  any  time,  for  neglect  of 
duty  or  malfeasaixce  in  office,  and  to  fill  any  vacancy  thai 
may  occur  for  any  cause:  1858,  c.  800. 

This  synopsis  of  the  laws  is  sufficient  to  show  the  relatives 
powers  and  duties  of  the  commissioners  of  the  counties  and 
supervisors  of  roads,  and  the  legal  obligationa  which  may  i#> 
suit  from  their  relation  to  each  ether. 
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This  is  the  first  instance,  as  far  as  the  records  of  this  court 
disclosef  in  which  a  suit  has  been  instituted  against  the  com- 
missioners of  the  county,  as  such,  or  their  predecessors,  the 
levy  court,  for  damages  resulting  to  an  individual  from  the 
neglect  or  omission  to  repair  the  public  roads.  The  novelty 
of  the  action,  as  well  as  the  important  consequences  which 
may  follow,  if  it  is  maintainable,  give  it  unusual  interest. 
That  no  such  claim  has  been  heretofore  set  up,  it  will  be  seen, 
has  been  much  dwelt  upon  by  a  distinguished  jurist  as  an 
argument  against  its  validity.  We  are  not  called  upon  to 
establish  a  new  principle,  but  to  apply  one  already  well  estab- 
lished to  a  new  combination  of  circumstances.  Principles 
are  of  universal  obligation,  unless  restrained  by  positive  law. 
Could  considerations  of  public  policy  be  allowed  to  influence 
the  courts  in  matters  of  strict  law,  much  might  be  said  on 
either  side  of  this  question.  It  is  our  duty,  however,  to  adhere 
to  the  decisions  in  similar  cases  in  this  and  other  states. 

"  With  regard  to  the  liability  of  a  public  municipal  corpo- 
ration for  the  acts  of  its  officers,  the  distinction  is  between  an 
exercise  of  those  legislative  powers  which  it  holds  for  public 
purposes,  and  as  part  of  the  government  of  the  country,  and 
those  private  franchises  which  belong  to  it  as  a  creature  of  the 
law.  Within  the  sphere  of  the  former,  it  enjoys  the  exemption 
of  the  government  from  responsibility  for  its  own  acts,  and  for 
the  acts  of  those  who  are  independent  corporate  officers  deriv- 
ing their  rights  and  duties  from  the  sovereign  power":  ]Vhite  v. 
City  Council^  2  Hill  (S.  C),  571;  Martin  v.  Mayor  of  Brooklyn^ 
1  Hill,  545,  550;  Mayor  of  New  York  v.  Furze,  8  Id.  612,  618. 
But  in  regard  to  the  latter,  it  is  responsible  for  the  acts  of 
those  who  are  in  law  its  agents,  though  they  may  not  be  ap- 
pointed by  itself:  Bailey  v.  Mayor  of  New  York,  Id.  532  [38 
Am.  Dec.  609 J;  same  case  on  error,  2  Denio,  434,  450;  Thayer 
V.  Boston,  19  Pick.  511  [31  Am.  Dec.  157].  "  But  the  applica- 
tion  of  these  principles  is  confessedly  nice  ":  1  Am.  Lead.  Gas. 
622,  and  cases  there  cited. 

The  liability  of  public  municipal  corporations  for  damages 
arising  from  neglect  to  prevent  and  remove  nuisances,  was 
placed  by  this  court  in  the  case  of  Mayor  etc.  v.  Marriott,  9 
Hd.  178  [66  Am.  Dec.  326],  on  the  ground  that  the  statutes  of 
this  state  fixed  the  liability  of  the  defendants,  not  that  the  de- 
fendants were  liable  at  common  law.  The  act  of  1796,  chapter 
68,  providing  '^that  the  corporation  of  the  city  <^  Baltimore 
■hall  have  fiill  power  and  authority  to  enact  and  pass  all  laws 
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and  ordinanoas  necessary  to  preserve  the  health  of  the  city, 
and  to  preyent  and  remove  nuisances,"  was  relied  on  as  eon- 
ferring  the  authority  on  the  defendants  in  that  case,  and  it 
was  declared  that  "it  is  a  well-settled  principle,  that  when  a 
statute  confers  a  power  upon  a  corporation  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  is  not  merely  discretion- 
ary but  imperative,  and  the  words  ^  power  and  authority,'  in 
such  case,  may  be  construed  duty  and  obligation" :  See  also 
Mayor  v.  PendUton^  16  Id.  12.  In  the  former  case,  as  in  this, 
it  was  contended  that  the  defendants  were  invested  with  a  legis- 
lative discretion,  which  they  had  the  liberty  of  exercising  as 
their  sense  of  duty  to  their  oonstituentsdictated,  without  coercion 
or  liability  for  its  non-user.  This  court  did  not  sustain  that 
pretension,  but  held  the  power  in  question  to  be  a  ministerial 
one,  which  the  corporation  was  obliged  to  exercise  for  the  pub- 
lic good;  and  in  default  of  its  proper  exercise  as  a  oommon-law 
consequence,  it  was  liable  to  an  action  for  damages.  In  other 
words,  that  where  a  duty  was  imposed  by  statute,  and  no 
remedy  prescribed,  the  ri^t  of  action  accrued  at  common  law; 
otherwise,  there  would  be  a  right  without  a  remedy.  The  ap- 
pellants in  this  case  are,  by  the  words  of  the  act  of  1853,  chap- 
ter 239,  constituted  a  corporation,  with  '^  charge  and  control 
over  the  public  roads."  They  are  authorized  ''to  levy  all 
needful  taxes,"  and  ''to  pay  and  discharge  all  claims  on  or 
against  the  county  which  have  been  expressly  or  impliedly 
authorized  by  law."  Hence  they  are  authorized  to  levy  the 
amount  necessary  for  the  repairs  of  public  roads,  and  are  ex- 
pressly required  to  direct  the  manner  of  its  application.  The 
supervisors  are  placed  under  their  control,  and  are  subject  to 
removal  by  them.  Here  is  a  concurrence  of  all  the  conditions 
necessary  to  constitute  legal  liability:  a  duty  imposed  by  law, 
means  and  agents  placed  at  their  command  to  execute  it,  and 
capacity  to  sue  and  be  sued,  imposed  by  the  act  of  their  crea- 
tion. 

It  is  difficult  to  distinguish  this  case  from  that  of  Mayor  etc 
V.  MarrioUj  9  Md.  178  [66  Am.  Dec.  826].  "Charge  and  con- 
trol over  the  public  roads  and  bridges,"  conveys  a  power  as 
broad  as  that  "  to  prevent  and  remove  nuisances,"  and  neces- 
sarily imposes  as  high  an  obligation.  The  due  exercise  of  the 
former  involves  the  accomplishment  of  the  latter.  If  the 
lesser  power  subjects  the  possessor  to  damages  for  neglect  and 
•missions,  the  greater  must  produce  a  like  responsibility. 

The  appellants  rely  on  the  decision  in  the  case  of  BarUM 
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T.  CrozieVf  17  Johns.  439  [8  Am.  Dec.  428],  pronounced  in  the 
court  of  errors  of  New  York  by  Chancellor  Kent.  This  case 
was  not  referred  to  in  the  cases  of  Mayor  etc.  ▼.  Marriott,  9  Md» 
178  [66  Am.  Dec.  326],  and  Mayor  v.  Pendleton^  15  Id.  12,  and 
therefore  requires  more  particular  notice.  That  was  a  suit 
against  an  overseer  of  the  roads,  individually,  for  damages 
arising  from  the  want  of  repairs  of  a  bridge,  adverting  to  which 
the  chancellor  said:  "If  a  private  suit  will  lie  in  any  case,  for 
the  recovery  of  damages  occasioned  by  a  broken  bridge,  I 
should  suppose  that  the  commissioners  of  highways  are  the 
persons  to  be  sued."  After  assigning  his  reasons  for  this  con* 
elusion,  he  adds:  "And  although  the  question  whether  the 
commissioners  might  not  be  liable  to  a  private  suit  is  not  now 
before  us,  I  should  be  inclined  to  think  that  the  objection  to 

sucha  suit  applies  to  them  as  well  aa  to  overseers There  is 

no  certain,  stable,  absolute  duty  in  the  case There  is 

not  that  precision  and  certainty  of  duty  that  ought  to  make 
them  responsible  to  individuals,  to  any  extent  and  for  any 
damage.  The  law  has  not  supplied  them  with  the  coercive 
power  requisite  to  meet  and  sustain  such  an  enormous  and 
dangerous  responsibility." 

Dwelling  on  the  absence  of  any  such  action  at  common  law 
against  the  county  or  its  officers,  he  says:  "The  argument  to 
be  drawn  fix>m  the  English  law  on  this  subject  is  very  strong 
against  the  right  of  action.  There  are  officers  under  the  Eng- 
lish law,  equally  as  under  ours,  charged  with  repairing  the 
roads  and  bridges.  They  have  existed  and  been  known  from 
ancient  times,  and  yet  there  is  no  case  in  the  English  books, 
nor  any  precedent  under  our  colonial  government,  of  any  such 
private  action.  This  affords  a  very  strong  presumption  that 
no  such  action  will  lie.  In  the  case  of  Russell  v.  Men  of  Devon^ 
2  Term  Rep.  667,  an  attempt  was  lately  made  in  England  to 
recover  in  a  private  suit  damages  suffered  in  consequence  of  a 
bridge  being  out  of  repair,  and  the  attempt  was  to  charge  two 
of  the  inhabitants  of  the  county  in  behalf  of  all  the  rest.  But 
it  was  held  by  the  king's  bench  that  no  civil  action  lay  against 
the  inhabitants  of  a  county  for  an  individual  injury  in  conse- 
quence of  a  breach  of  their  public  duty.  The  county  was  not 
a  corporation  for  that  purpose,  and  had  no  corporate  fund.'' 
We  have  seen  that  in  this  state,  by  our  constitution  and  laws, 
the  commissioners  of  the  county  are  declared  to  be  a  corpora- 
tion, are  charged  with  the  control  of  the  roads,  and  invested 
with  power  to  levy  taxes  for  their  repairs  and  improvement, 
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and  to  pay  all  debts  expressly  or  impliedly  contracted.  These 
distinguishing  features,  added  to  the  peculiar  provisions  of  the 
local  laws  of  New  York,  prescribing  the  powers  and  duties  of 
commissioners  and  overseers  of  highways,  on  which  such  cases 
mainly  turn,  and  the  admission  that  the  question  was  not 
then  before  the  court,  deprives  BarUett  v.  Croztevj  17  Johns. 
439  [8  Am.  Dec.  428],  of  the  weight  it  would  otherwise  havs 
as  authority. 

The  liability  of  municipal  corporations  for  torts,  resulting 
from  acts  of  omission  or  commission^  is  established  by  various 
more  recent  decisions  than  that  relied  upon  by  the  appellants. 
The  case  of  Erie  City  v.  Schwingle,  22  Pa.  St.  888  [60  Am.  Dec. 
87],  is  closely  analogous  to  the  present  Judge  Black  tersely 
states  the  question  thus:  ''The  principal  question  in  this  case 
is,  whether  a  city  corporation,  bound  by  its  charter  to  keep  its 
streets  in  repair,  is  liable  for  an  injury  occasioned  by  neglect 
to  do  so.  Every  highway  or  thoroughfare  which  the  publio 
has  a  right  to  use  must  be  kept  by  somebody  in  such  order 
that  it  can  be  safely  used,  and  if  any  serious  injury  happens 
to  an  individual  in  consequence  of  its  bad  condition,  those  who 
are  bound  to  repair  must  answer  in  damages." 

After  citing  various  authorities  to  sustain  the  position  a*- 
Bxmied,  he  addresses  himself  to  the  defense,  that  the  funds  Sat 
the  rebuilding  the  bridge  had  been  exhausted.  ''This  had 
been  laid  and  expended.  But  the  charter  says  that  a  larger 
tax  may  be  laid  with  the  consent  of  a  majority  of  the  inhal»* 

tants,  if  it  be  required  for  a  purpose  of  general  utility 

A  tax  beyond  the  half  per  cent,  therefore,  fiur  that  purpose^ 
might  have  been  laid,  unless  a  majority  of  the  citizens  had 
refused  to  permit  it.  The  people  of  the  city  are  the  corpora- 
tors. It  is  they  who  are  sued  under  the  corporate  name.  It 
is  they  who  must  pay  this  judgment,  if  it  is  to  be  paid  at  alL 
They  are  defendants  in  this  action.  It  will  not  do  for  them  toi 
allege  that  they  are  unwilling  to  perform  a  duty,  and  hold 
that  up  as  an  excuse  for  its  non-performance.  The  court  of 
common  picas  was  right  in  saying  that  the  want  of  funds  was 
no  excuse." 

Likewise  in  Thayer  v.  BogUm^  19  Pick.  516  [31  Am.  Dae. 
157],  Shaw,  C.  J.,  said:  "It  is  a  wellnsettled  rule  of  law,  that 
if  an  individual  suffer  special  damage  by  any  unlawful  act  ua 
obstructing  a  highway,  he  shall  have  his  action,  although  tha 
party  doing  the  act  is  liable  to  an  indictment.  .... 

"The  court  are  therefore  of  opinion  that  the  city  of  Bostn 
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may  be  liable  in  an  action  on  thecaae,  where  acts  are  done  by  ite 
autliorityy  which  would  warrant  a  like  action  against  an  indi* 
vidual,  provided  such  act  is  done  by  the  authority  and  order 
of  the  city  government/'  etc 

''That  an  action  sounding  in  tort  will  lie  against  a  corpora^ 
tion,  though  formerly  doubted,  seems  now  too  well  settled  to 
be  questioned:  Yarborough  v.  Bank  of  England^  16  East,  6; 
Smith  V.  Birmingham  etc.  Oas  Light  Co^  1  Ad.  &  E.  526.  And 
there  seems  no  sufficient  ground  for  a  distinction  in  this  re- 
spect between  cities  and  towns  and  other  corporations:  Clari 
V.  WathingUm,  12  Wheat  40;  Baier  v.  BoBUmy  12  Pick.  184 
[22  Am.  Dec.  421]";  Stetson  v.  JPoxon,  19  Pick.  153  [81  Am. 
Dec.  123]. 

In  the  last  case,  the  opinion  of  Park,  J.,  in  the  Mayor  and 
Burge9u$  of  Lyms  v.  Henley^  2  Bing.  N.  C.  222,  is  cited  with 
approbation.  ''  It  is  clear  and  undoubted  law,  that  whenever  an 
indictment  lies  for  non-repair,  an  action  on  the  case  will  lie  at 
the  suit  of  the  party  sustaining  any  peculiar  damage."  Tested 
by  this  standard,  if  the  case  were  one  of  first  impression,  there 
could  be  no  doubt  the  action  would  lie. 

The  reasoning  of  the  learned  judge  in  Barilett  v.  Crozier^  17 
Johns.  439  [8  Am.  Dec.  428],  does  not  apply  to  such  cases  aa 
the  present,  where  the  duty  is  imposed  in  general  but  most 
comprehensive  terms,  and  the  law  has  supplied  the  defendants 
with  ample  means,  and  armed  them  with  coercive  power  suffi- 
cient to  meet  and  sustain  their  liabilities.  The  appellants^ 
being  sued  in  their  official  corporate  character,  are  in  fact  but 
the  representatives  and  agents  of  the  county,  all  the  resources 
of  which  are  placed  at  their  disposal  to  enable  them  to  per> 
form  their  legal  obligations,  express  or  implied. 

Judgment  affirmed. 

LZABUJIT  OF  PUBLIO  HUHWAT  AND  BOAD  QlflOIBS  IDB  LfJUBUS  OOQA* 

SKniXD  BT  THSEB  NiQLior  ov  "DuTT. — In  Sheamiaa  and  BedfiAld  on  K^gU- 
goice^  dd  ed.,  tec  16e»  the  foUowing  rnlet  are  stated,  vis.:  ''The  liabilitj  of 
a  public  officer  to  an  indrndnal  for  hia  negligent  aoti  or  ominiona  in  the  dia- 
charge  of  an  official  duty,  depends  altogether  npon  the  nature  of  the  dntj  to 
which  the  neglect  ia  alleged.  Where  his  dnty  is  absblnte^  certain,  and  im* 
perative,  inTolving  merely  the  ezeontion  of  a  set  task,  — in  other  wordB^  ia 
simply  ministerial,  — he  ia  liable  in  damages  to  any  one  speoially  injured, 
either  by  lus  omitting  to  perform  the  task,  or  by  performing  it  negligently  or 
nnskillfnlly.  On  the  other  hand,  where  his  powers  are  diwretionary,  to  ba> 
exerted  or  withheld  according  to  lus  own  Judgment  aa  to  what  ia  necessary 
and  proper,  he  is  not  liable  to  any  priTate  person  for  a  negleet  to  exeroiBe 
those  powers;  nor  for  the  consequences  of  a  lawful  exeroiBe  d  them,  whase. 
BO  oorruptioii  or  malice  can  be  imputed,  and  he  keepa  within  the  soope  of  hia^ 
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■nthnrity,  Aaofflov  pnwuMiTig  mush  diMretionaiy  powen  is  ipokan  of  as  a 
Judicial  or  ^putd  jndidal  officer,  from  the  likenen  of  his  diacretioiiary  fmio- 
tiooB  to  those  of  a  jnd^  who  decides  oontrovenies  between  indiyidiisli''t 
Wikim  r.  Maifcr  qf  ITeur  Tcrk,  1  Beaio^  509;  Oole  ▼.  Jfeffina,  27  Barb.  218; 
Pedfc  ▼.  Botatso,  32  Id.  634. 

To  asQSitain  in  sack  state  what  the  powers  of  its  road  officers  are^  and 
whether  they  are  to  be  ezerciaed  mioisterially  or  otherwiae^  resort  most 
to  the  statutes  of  the  yarions  states;  for  oataide  of  the  statute  by  which  IJieir 
dnties  are  prescribed,  they  have  no  aatiiority,  and  are  under  no  oUigatiaa  to 
the  publis:  AiuUn  ▼.  Carter,  1  Haas.  231;  StaU  ▼.  HfOifaaB,  4  Dot.  84S.  A 
ooUeotioo  of  the  statutes  will  be  found  in  the  note  to  aootiou  360^  Shearman 
and  Bedfield  on  Kegligencet  3d  ed.,  p.  423. 

As  the  duty  of  road  officers  is  mainly  to  keep  the  roads  in  repair,  the  ques- 
tion of  liability  has  anaen  mostly  in  actions  for  injuries  from  neglect  to  make 
neoessaiy  repairs.  The  generally  accepted  rule,  in  this  regsrd,  at  the  present 
day,  i8Btatedin^ot«ry.^ar£Ao(/,  44  N.Y.  113^  where  the  court  hold  that 
road  and  hij^way  officers,  who  are  specially  charged  by  statute  with  the 
duty  of  keeping  roada  and  highways  in  repair,  are  liable  for  special  damage 
resulting  to  an  individual  from  ne^^ect  to  repair  defects,  after  notice  thereof 
if  tkey  hove  sufficient  funds  therefor,  or  have  the  means  to  obtain  them  pro* 
vided  by  law.  This  rule  is  followed  in  H^^}num  v.  San  Joajtdn,  21  CaL  428; 
is  adopted  as  the  settled  law  of  New  York  in  Baboack  v.  Oifford,  29  Hun,  186; 
Bofltofdb  V.  Barlow,  14  Id.  177;  Warren  v.  Clemad,  24  Id.  472;  HtOaon  v.  New 
Forii^  58and.  289;  Peopfev.  Board  qf  Town  Avditm,  75  K.  Y.  316;  and  is  also 
the  rule  atated  in  the  principal  case,  which  is  cited  and  followed  on  this  point 
in  Comiif  ComndubnertY.  O&nn,  36  Md.  229,  235^  236;  F^tmy.OanimOo,, 
40  Id.  320;  Gnm^  ComiBiMioiMri  v.  AiJber,  44  Id.  8;  taid  State  r,  Demaree,  99 
Ind.  522. 

Prior  to  Hover  r  BaMoqf,  44  K.  Y.  113^  and  one  or  two  other  oases^  the 
law  was  unsettled,  and  doctrinea  in  oppositian  to  that  just  stated,  and  to  any 
liability  of  such  offioers,  individually,  were  announced:  ChrUngkomaeY,  Jaeobe^ 
29Id.297;C^«itttfv./iEAaoa^l6Id.l58;  H^cflfv.BfVoi^^  Bari- 

leU  V.  CfnmSer,  17  Johns.  439,  S.  0.,  8  Am.  Deo.  428^  is  the  first  Amerioan  case 
which,  it  is  claimed,  asserted  this  latter  doctrine,  and  is  the  case  on  which  all 
oonrts,  subsequently  making  the  aame  ruling,  based  their  dedsicns.  In  ffoeer 
y.  BarJAeqf,  44'X,  Y,  119^  the  decision  in  BartleU r.  Oroder, etipra,  it  mid  to 
have  turned  upon  aa>thcr  point,  and  the  language  ocnoeming  the  liaUUty  of 
such  officers  is  said  to  be  obUer;  and  in  the  same  case,  the  court  direotly  over- 
rulea  Weet  v.  Brodoport,  16  Id.  168;  and  in  answer  to  tiie  argument  of  the  conn- 
ael  urging  these  cases,  and  that  of  Oartmghoiuae  v.  Jaeoibe,  29  Id.  297,  aaya:  **  The 
court  of  appeals  in  New  York  reviewed  the  case  of  Oarluighouee  v.  Jaeobe,  and 
placed  this  decision  on  the  true  ground  that  the  defendanta  were  without 
funds  or  power  to  obtain  them,  and  denied  the  doctrine  there  attempted  te 
be  established  that  conmuasioners  of  highways  are  not  liable  to  a  private 
action  for  injuries  caused  by  their  n^Iect  or  omission  to  keep  bridges  or 
highways  in  repair.  The  leading  cases  in  England  and  America  were  well 
reviewed,  and  it  was  held,  on  careful  consideration,  that  one  who  sssumes 
the  duties,  and  is  invested  with  the  powers^  of  a  public  office,  is  UaUe  to  an 
in^vidnal  who  sustains  special  damage  by  a  neglect  properly  to  perform  sucli 
duties.** 

In  Ljfnn  v.  ^dcims,  2  Ltd.  143^  the  court  refused  to  hold  the  defendant^  a 
supervisor  of  highways,  liable,  because  the  responsibility  of  keeping  the  road 
in  repair  was  divided  between  him  and  the  overseers,  and  there  was  no  dsA* 
Bite  absdhite  duty  upon  either. 
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In  aome  oases  it  is  held  that  where  the  road  officer  is  one  whose  senrioes  are 
oompnlBory  and  coerced,  he  cannot  be  held  liable^  except  to  the  extent  that 
he  is  expressly  made  so  by  statute.  In  Thomiim  ▼.  Sprhiger,  5  Tex.  587,  a 
case  of  this  character,  it  was  held  that  as  the  defendant's  services  were  com- 
pulsory, he  coold  only  be  held  liable  for  the  penalties  provided  by  statate  for 
neglect  of  daty«  To  the  same  e£Eect»  see  Morgan  v.  Monmaidh  P.  R.  Co.,  26 
N.  J.  L.  99.  In  SuBaex  Freeholden  v.  Strader,  18  Id.  108,  followed  in  Cooley 
▼.  Essex,  27  Id.  416,  it  is  held  that  road  officers  are  not  liable  individually  for 
damages,  unless  made  so  by  special  statute;  but  an  examination  of  this  case 
shows  that  the  officers  sought  to  be  held  are  of  the  class  that  are  coerced;  and 
the  court  say,  at  page  120,  that  the  class  of  officers  that  are  not  coereed,  and 
are  compensated  for  their  labors,  ought  to  be  and  are  liable  in  damages  for 
neglect  of  duty.  In  North  Carolina,  it  was  held  that  notwithBtanding  the 
compulsion  to  act,  a  road  officer  was  liable  both  for  penalties  and  for  special 
damages.  But  it  seems  that  in  that  state  the  statute  expressly  provides  that 
he  shaJl  be  so  liable. 

The  decision  in  McKensde  v.  Ohavin,  1  McMulL  222,  that  the  officer,  though 
not  acting  under  compulsion,  was  not  liable,  is  explained  by  the  fact  that, 
under  the  statute,  the  defendant  in  that  case  had  no  funds  to  make  repairs 
with.  In  ScovUy.  Oeddings,  7  Ohio,  pt  2,  p.  211,  it  was  held  that  the  officer 
was  not  liable  if  not  acting  independently  under  statute,  but  instead,  under 
orders  of  the  town  council 

In  People  v.  Adait,  2  Hill,  619,  the  court  hold  that  a  commissioner  of  high- 
ways cannot  be  held  criminally  liable  unless  the  complainant  avers  that  in 
the  defendant  had  funds  or  other  means  to  defray  expenses  of  repairs;  but  in 
AdsU  V.  Brady,  4  Id.  631,  S.  C,  40  Am.  Dec  305^  the  court  question  whether 
the  rule  is  applicable  to  civil  liability. 

Road  officers  have  been  held  only  to  be  bound  to  r^air  to  the  extent  of  the 
funds  which  they  have:  SmUh  v.  Wrighi,  27  Barb.  621.  In  Wiiton  ▼.  J^er- 
mm,  13  Iowa,  181,  it  was  held  that  the  road  supervisor  was  not  liable  for 
injuries  resulting  from  the  giving  way  of  an  extensive  bridge,  and  the  decision 
of  the  court  was  based  on  the  reasoning  that  as  such  officers  are  ordinarily 
called  on  to  make  slight  repairs  only,  and  are  appointed  with  such  view,  it 
cannot  be  intended  that  they  should  make  such  repairs  as  replacing  or  re- 
building a  bridge  which  has  or  is  about  to  give  way,  and  involving  an  unusu- 
ally large  expenditure,  requiring  an  amount  of  funds  entirely  beyond  their 
power  to  command.  In  Brifon  v.  London,  6  Thomp.  &  C.  694,  S.  0.,  3  Hun, 
600,  where  two  commissioners  had  sufficient  funds,  they  were  held  liable  for 
negleot  to  keep  in  repair  a  bridge  across  the  stream  which  formed  the  boun- 
dary line  between  two  towns,  one  of  which  each  commissioner  represented. 
In  Rector  v.  Pieree,  3  Thomp.  &  0.  416,  where  a  highway  commissumer,  in 
pursuance  of  his  duties,  had  undertaken  to  build  a  bridge,  it  was  held  that 
he  was  liable  for  faults  in  its  construction,  the  result  of  negligence,  to  those 
injured  without  fault  on  their  part,  although  he  might  not  have  had  sufficient 
fluids  in  his  hands  for  the  purpose  of  completing  it. 

County  eommissioners,  though  specially  charged  with  the  duty  of  keeping 
mads  in  repair,  are  not  liable  for  injuries  to  a  traveler,  which  are  the  result 
ef  negligence  of  a  laborer  who  is  the  employee  of  the  road  supervisor,  an  in- 
dependent officer  appointed  by  law,  and  charged  with  similar  duties:  Anm 
Anmdel  Co.  ComnCn  v.  DutwO,  64  Md.  36;  S.  C,  39  Am.  Rep.  398.  In  ^tis- 
htrk  ▼.  Striddomd,  4H  Mich.  389,  a  street  commissioner  was  held  liable  for  re- 
sioving  the  lateral  support  to  land  adjoining  a  pubUc  street^  by  excavating 
In  such  street,  which,  though  dedicated  and  platted,  had  never  been  opened  or 
vsed  as  suoh* 
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Want  of  notioe  of  the  defect  has  been  held  to  affect  the  liability  of  the  oiffi- 
•cer,  and  to  relieve  him  therefrom,  except  in  cases  where,  had  he  been  reason- 
ably diligent^  he  would  have  known  of  the  defect:  Bottwiek  ▼.  Barhw,  14 
Enn,  177;  Babcoek  v.  Oifford,  29  Id.  186;  Lamaa  y.  ffaighi,  44  How.  Fr.  1| 
Hover  ▼.  Barkhoqf,  44  N.  Y.  113. 

Only  snch  damages  can  be  recovered  as  are  special  and  pecolieur  to  the  plain- 
tiff, and  not  snch  damage  as  is  soffered  generally  by  the  whole  oanummifys 
ChrUiman  ▼.  PanO,  16  How.  Pr.  17. 

An  action  may  lie  against  one  commissioner  individually,  thoogh  all  are 
liable,  and  guilty  of  the  neglect  which  canses  the  injury:  Babcoek  v.  Oiford^ 
29  Hun,  186. 

Municipal  Corporation  Emjots  Ezzxpnoir  or  SovEBnonrr  from  re> 
sponsibility  for  its  acts,  or  those  of  its  independent  corporate  officers  who 
derive  their  rights  and  duties  from  the  sovereign  power,  while  in  the  ezerdae 
of  those  legislative  powers  which  it  holds  for  public  purposes,  and  as  part  ol 
the  government  of  the  country;  but  when  in  the  exerdse  of  those  privmts 
franchises  which  belong  to  it  as  a  creature  of  the  law,  it  is  responsible  for  the 
acts  of  those  who  are  in  law  its  agents,  and  though  they  are  not  i^pointed  by 
itself:  TrammeUv.  BuueMUe,  ^  Ark.  IQ9;  dnemnaH  v.  Cbmeitm,  83  Ohio  St 
^68;  DOroU  v.  Biaekley,  21  Md.  116^  122;  aU  citing  the  principal 
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•PlmVCIPAL  Ain>  AOXNT— COKSIQNOR  AVD  CONBIONSB— ACROH  TO  RaOOVXB 

ExoBSSiVB  Adtakgemxnt  ON  CoirsxamaERT.  — Where  an  Amerioan  ineor> 
chant  consigned  goods  to  a  London  commission  hoose^  which  had  a  oor> 
respondent  in  America  who  was  authorised  to  make  advances  upon  si&di 
consignments  by  drafts  upon  the  London  firm,  if  he  would  be  respcosible 
for  all  overdrafts,  and  where  this  correspondent  made  advances  by  drafti 
upon  this  London  firm  to  the  merchant  upon  the  latter's  agreeing  to  re- 
fund all  sums  in  excess  of  the  net  proceeds  of  his  consignment  of  goods^ 
and  where  the  advancements  were  so  largely  in  excess,  in  a  soit  by  tha 
oorrespondent  against  the  merchant  to  recover  this  excess,  it  was  held 
that  if  the  London  firm  performed  their  duties  as  factors  with  due  care  and 
skill,  they  have  the  ri^t  to  be  reimbursed  to  the  full  amount  of  their 
advances,  and  they  may  assert  that  right  against  their  consignor,  giving 
him  credit  for  the  proceeds  of  his  consignment^  or  against  their  oor- 
respondent  upon  his  undertaking  of  that  liability;  and  the  merchant  may 
be  compelled  to  refund  to  either  of  the  other  two  parties^  but  he  can  be 
^xnnpelled  to  make  but  one  satisfaction.  If  the  London  firm  were  guilty 
of  negligence  or  misconduct  by  which  their  consignor  sustained  loss,  th«ir 
right  as  well  as  the  ri^t  of  their  correspondent  to  recover  the  excess  of 
advances  is  only  a  qualified  cne^  for  the  consignor  may  rely  upon  snch 
negligence  as  a  defense  to  any  claim  that  either  of  them  could  make  on 
that  ground.  The  liability  of  the  correspondent  to  the  London  firm  is 
the  true  measure  of  lus  rights  against  the  consignor,  and  his  canse  of 
action  accrued  against  such. consignor  at  the  same  time  that  he  became 
liable  to  the  London  firm,  subject  to  snch  defenses  as  the  oonsignnr  oonld 
make  on  the  ground  of  the  consignee's  nsgligence  or  misoondnot 
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Whsas  Qoose  abb  Coirsioinu>  to  Goioossion  Mxbohant  to  bb  Sold^  wixb- 
OUT  Ant  "RESFnacnovs,  and  with  instnictiana  to  the  factor  to  deal  with 
the  goods  as  his  own,  and  after  they  are  received  the  market  price  falls 
Tery  low,  the  oommiBsion  merchant  may  go  ahead  and  sell  the  goods» 
and  he  is  under  no  obligation  to  notify  the  consignor  before  making  sales. 

iBBTBVOnOH  TO  JUBT,  OUTLININa  FaCIS  TTPON  WhZGH  PLAINTmr  WOULD  BB 

Entitlid  to  Rbooteb,  which  hypothesis  of  facts  takes  from  the  jury 
finding  of  other  facts  by  which  his  right  to  recoTer  might  be  impaired  or 
defeated,  is  erroneoos. 

iBRBUcnoN  MAT  BB  Had  ufoh  Ant  Givbn  Statxkbmt  ob  Faoxs^  ohlt 
WHBN  It  is  sabordinate  to  or  in  aid  of  a  theory  which  embraces  all  the 
facts  material  to  establish  or  defeat  the  right  in  controversy. 

Ibbtbuction  Pbbdioatbd  upon  Statembnt  ov  Facts  that  does  not  enmner- 
ate  all  the  other  facts  material  to  the  right  of  recovery  of  which  evi- 
dence was  offered,  is  defective. 

Iboonsistint  Instbuotions  should  not  bs  Givbn. 

Whxbi  Onb  ov  Two  Inconsistbnt  Instbuotions  Cobbbotlt  Pbbbbnts 
Casb  to  Jubt,  bat  does  not  appear  to  have  been  submitted  in  such 
terms  as  would  impose  any  limitations  upon  the  inoonsiBtent  and  oppos- 
ing theory  of  the  other,  the  error  is  not  cured. 

Whbri,  in  Obdbb  to  Sustain  Objection  to  Qubstion  Asbsd  WmrssB^ 
CouBT  WOULD  HAYB  TO  AssuHB  a  fact  about  which  there  was  a  conflict 
of  evidence,  the  objection  must  be  overruled. 

This  action  was  commenced  by  the  firm  of  Capron  &  Co. 
against  J.  C.  Adams,  to  recover  firom  him  a  sum  of  money  in 
which  he  became  indebted  to  plaintiffs,  as  appeared  from  their 
declaration,  in  the  following  manner:  He  shipped  a  lot  of 
beef  from  Baltimore  to  London  to  be  sold,  and  plaintiffs  ad- 
vanced to  him  a  large  Bum  of  money  on  account  of  his  con- 
signment, upon  his  agreeing  to  pay  back  to  them  any  amount 
in  which  such  advancement  might  exceed  the  proceeds  of  the 
consignment  of  beef.  That  the  proceeds  of  the  sale  were 
much  less  than  the  advancements  made  by  plaintiffs;  but  that 
although  they  had  often  demanded  from  defendant  repayment 
of  the  excess  of  said  advances,  he  had  refused  to  make  such 
payment.  At  the  trial,  it  appeared  that  Adams  had  consigned 
his  goods  to  Huth  &  Co.  in  London,  that  Capron  &  Co.  were 
correspondents  of  the  London  firm,  and  that  the  nature  of 
their  relations  and  the  extent  of  their  authority  was  outlined 
in  a  letter  to  them  firom  Huth  &  Co.,  in  which  the  latter  say 
that  '*we  are  willing  to  accept  your  drafts  on  us,  at  the  usual 
sight,  against  shipments  of  produce  to  our  consignment,  to  the 
extent  of  two  thirds,  or  at  most  three  fourths,  of  the  invoice 
•x)6t,  provided  your  prices  are  in  proportion  to  ours,  it  being 
imderstood  that  such  shipments  are  to  be  made  under  your 
guaranty,  and  that  you  remain  responsible  to  us  in  case  our  ad  • 
vances  are  not  covered  by  the  net  proceeds."    Some  time  after 
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receiving  this  letter,  and  while  this  relation  continued,  Capran 
&  Co.  induced  Adams  to  ship  853  tierces  of  his  beef,  he  being 
a  beef  packer,  to  Huth  &  Co.  in  London,  and  they  advanced 
him,  on  account  of  his  consignment,  a  large  sum  of  money, 
being  the  proceeds  of  several  bills  of  exchange  drawn  by 
Capron  &  Co.  on  Huth  &  Co.,  which  the  latter  paid.  Adams 
thereupon  gave  to  Capron  &  Co.  the  receipt  upon  which  this 
action  is  brought,  and  which  acknowledges  the  receipt  of  the 
money  as  advances  on  his  beef  shipped  to  London  "  for  sale 
for  my  account;  and  on  receipt  of  account  sales  of  same,  I 
promise  to  refund  any  deficiency  that  may  arise  there&om.'' 
Before  the  beef  arrived  in  London,  Adams  wrote  to  Huth  A 
Co.,  stating  that  he  had  sent  it,  and  stating  the  amount  of  fho 
advances  he  had  received  from  Capron  &  Co.,  and  continued, 
^'I  trust  to  your  good  management  in  its  disposition;  do  with 
it  just  as  if  it  were  your  own."  The  plaintiffs'  evidence  went 
on  to  show  that  on  the  arrival  of  the  beef  it  was  inspected,  and 
found  to  be  of  inferior  quality,  and  that  it  was  appraised  for 
less  than  it  was  rated  in  the  invoices.  It  also  appeared  that 
at  this  time  the  market  was  very  dull  and  sales  difficult;  that 
Huth  &  Co.  used  every  endeavor  to  sell  the  beef  at  the  earliest 
moment,  and  for  the  highest  price  possible;  that  they  used 
the  best  management  in  its  disposition,' but  that  notwithstand- 
ing this,  the  sum  for  which  it  sold  was  much  less  than  the 
amount  of  the  advances.  Defendant  then  introduced  evidence 
tending  to  show  that  the  persons  whom  he  employed  to  pur- 
chase his  cattle  were  experienced  and  competent;  that  the 
men  whom  he  employed  to  cut  and  pack  his  beef  were  skilled 
and  experienced  workmen,  and  that  the  beef  packed  during 
the  season  from  which  this  beef  had  been  shipped  to  London 
was  of  an  extra  fine  quality,  and  unusually  well  prepared. 
Defendant  gave  evidence  of  sales  of  beef  in  London,  which  he 
shipped  near  the  same  time  to  another  firm  of  London  mer- 
chants. Later  on,  the  plaintiffs  proved  that  defendant  shipped 
some  beef  to  London,  at  this  time,  which  was  not  of  good 
quality.  Plaintiffs'  counsel  then  asked  witness  what  this  beef 
sold  for  in  London,  to  which  question  defendant  excepted. 
The  court  overruled  the  objection,  and  defendant  took  his  first 
exception.  Plaintiffs  and  defendant  each  submitted  instruc- 
tions to  be  given  to  the  jury.  Plaintiffs'  instruction  was  to  the 
effect  that  if  the  jury  found  certain  facts,  then  that  the  plain- 
tiffs were  entitled  to  recover.  This  instruction  made  no  men* 
tion  of  the  conduct  of  Huth  &  Co.,  whether  they  had  done  the 
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best  (hat  could  be  done  in  making  sales  of  the  bee^  or  whether 
tfaey  had  been  careless  or  negligent.  Defendant's  first  instruc- 
tion made  this  a  fact  to  be  found.  Defendant's  second  instruc- 
tion was  to  the  effect  that  if  it  appeared  that  the  beef 
remained  in  the  hands  of  Huth  &  Co.  until  its  quality  dete- 
riorated, and  the  prices  became  lower  so  that  it  could  be  sold 
for  only  about  two  thirds  of  its  invoice  price,  that  they  should 
not  have  sold  it  until  they  had  notified  defendant.  The  court 
granted  plamtiffs'  first  instruction  and  defendant's  first  in- 
struction, but  refused  to  give  his  second,  and  defendant  took 
his  second  exception. 

DiyMldwnj  for  the  appellant. 
Carter^  for  the  appellees. 

By  Court,  Cochban,  J.  This  suit  was  brought  to  recover 
advances  upon  an  invoice  of  beef  consigned  by  the  appellant 
to  Messrs.  Huth  &  Co.,  of  London.  The  advances  were  made 
to  an  amount  largely  exceeding  the  proceeds  of  the  invoice, 
by  drafts  on  Huth  &  Co.,  who  had  authorized  the  appellees  to 
draw  for  the  advances,  upon  their  undertaking  to  be  responsi- 
ble for  the  amount  of  their  overdrafts.  When  these  advances 
were  made,  the  appellees,  to  protect  themselves  from  loss,  ob- 
tained firom  the  appellant  his  promise  to  refund  the  amount 
advanced  above  the  proceeds  of  his  consignment.  The  rela- 
tion of  Huth  &  Ca  to  the  appellant  thus  appears  to  have  been 
that  of  an  agent  or  factor,  and  towards  the  appellees  that  of 
a  principal,  entitled  upon  their  contract  to  repayment  of  the 
amount  overdrawn.  The  principles  applicable  to  these  rela- 
tiouB  must  therefore  be  regarded  in  disposing  of  the  questions 
presented  by  these  exceptions.  Assuming  that  Huth  &  Co. 
performed  their  duties  as  consignees  or  agents  with  due  care 
and  skill,  we  may  remark  generally  that  they  have  the  right 
to  be  reimbursed  to  the  full  amount  of  their  advances,  and 
that  they  may  assert  that  right  against  the  appellant  as  their 
principal,  giving  him  credit  for  the  proceeds  of  his  consign- 
ment, or  against  the  appellees  upon  their  undertaking  of  that 
liability;  and  the  appellant  may  be  required  to  refund  to 
either  of  these  parties,  although  he  can  be  compelled  to  make 
but  one  satisfaction.  If,  however,  there  was  negligence  or 
misconduct  on  the  part  of  Huth  &  Co.,  by  which  he  sustained 
loss  or  damage,  their  right,  as  well  as  that  of  the  appellees,  to 
recover  the  excess  of  advances  above  the  proceeds  of  the  con- 
fignmenti  at  most,  is  only  a  qualified  one,  for  the  appellaai 
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may  rely  upon  sach  negligence  or  miscondact  as  a  defense  to 
any  claim  that  either  of  them  could  make  on  that  gromicL 
The  appellees,  by  a  clear  implication  from  their  prayer,  predi- 
cate their  claim  upon  their  liability  to  Huth  &  Co.,  and  there 
can  be  no  error  in  assuming  that  liability  as  the  true  measure 
or  standard  of  their  rights  in  this  case.  They  became  liable 
to  an  action  on  their  contract  to  Huth  &  Co.  upon  their  rendi- 
tion of  the  account  of  sales  showing  the  amount  overdrawn, 
and  in  our  opinion  a  right  of  action  then  accrued  to  the  ap- 
pellees upon  the  appellant's  promise  to  them,  subject,  never- 
theless, to  such  defenses  as  he  could  make  on  the  ground  of 
negligence  or  misconduct  on  the  part  of  Huth  &  Co.  Theee 
principles  are  familiar,  and  indeed,  the  theory  of  the  case  on 
both  sides  seems  to  require  their  concession.  In  applying 
them  to  the  case  as  it  stands  upon  the  evidence  contained  in 
the  second  exception,  we  find  error  in  the  prayer  of  the  ap- 
pellees granted  by  the  court  below.  Upon  the  hypothesis  of 
that  prayer,  the  jury  were  authorized  to  find  a  verdict  in  their 
favor,  without  regard  to  the  conduct  of  Huth  &  Ca,  in  refer- 
ence to  which  evidence  was  oflfered  on  both  sides. 

The  fact  of  due  care  and  diligence  on  the  part  of  Huth  A 
Co.  was  thus  clearly  shown  to  be  an  essential  element  of  the 
appellee's  case,  and  it  cannot  be  doubted  that  the  instructioD 
as  to  their  right  of  recovery  was  founded  on  a  hypothesiB  of 
fact,  which  took  from  the  jury  the  finding  of  other  tB^cta  by 
which  the  right  to  recover  might  have  been  impaired  or  de- 
feated. It  is  no  answer  to  this  proposition  to  say  that  an  in- 
struction may  be  had  upon  any  given  statement  of  fact,  for 
even  upon  the  authority  of  WhiUfard  v.  Burckmyer,  1  Oill,  127 
[39  Am.  Dec.  640],  that  can  be  done  only  when  the  instrao- 
tion  asked  is  subordinate  to  or  in  aid  of  a  theory  which  em- 
braces all  the  facts  material  to  establish  or  defeat  the  right  in 
controversy.  The  effect  of  an  instruction  that  a  plaintiff  is 
entitled  to  recover  upon  the  finding  of  certain  particular  fSacta, 
is  to  withdraw  from  the  jury  the  finding  of  any  other  fact  that 
would  gratify  or  defeat  the  right  asserted :  Riggin  v.  Pataptco 
Ina,  Co.j  7  Har.  &  J.  291.  And  in  the  case  of  Dosley  v.  CJiesO' 
peake  Ins,  Co.,  3  Gill  &  J.  462  [22  Am.  Dec.  337],  a  prayer, 
predicated  upon  a  statement  of  facts  that  did  not  enumerate 
all  the  other  facts  material  to  the  right  of  recovery,  of  which 
evidence  was  offered,  was  held  to  be  defective.  This  principle 
is  fully  sustained  by  the  more  recent  case  of  MeTavish  v.  Cav 
roUy  7  Md.  866  [61  Am.  Dec.  358],  in  which  the  ooort  said 
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that  when  the  proof  of  the  defendant,  if  believed  by  the  jtuyy 
would  establish  any  proposition  inconsistent  with  the  theory 
of  the  plaintiff's  prayer,  which  is  based  npon  his  own  evidencoi 
auch  prayer  cannot  be  given,  because  it  must  assume  or  admit 
all  the  defendant's  proof  on  the  subject."  The  appellant's 
first  prayer,  which  was  granted,  although  presenting  an  immar 
terial  question  of  fact  as  to  the  non-payment  to  Huth  &  Co., 
by  the  appellees,  of  the  overdrafts,  nevertheless  submits  the 
appropriate  instruction  upon  the  evidence  in  the  case.  The 
right  of  the  appellees  is  fairly  presented  as  dependent  upon 
the  tad  of  due  care  and  diligence  on  the  part  of  Huth  &  Ca, 
and  in  that  view  the  prayer  seems  to  be  unobjectionable.  In 
this  particular,  the  prayer  of  the  appellees  is  entirely  inoon- 
aistent  with  that  of  the  appellant,  and  we  think  it  should  have 
been  rejected  on  that  ground,  if  upon  no  other.  The  rendition 
d  a  verdict,  in  conformity  with  either  of  them,  necessarily  im- 
plies  a  disregard  of  principles  prescribed  by  the  other,  and  it 
Ib  impossible  for  us  to  say  to  which  of  these  instructions  the 
verdict  should  be  referred.  The  answer  that  the  proper  in- 
atruction  was  given  in  the  appellant's  prayer  does  not  meet 
the  case,  for  it  does  not  appear  to  have  been  submitted  in  such 
terms  as  would  impose  any  limitation  upon  the  inconsistent 
and  opposing  theory  of  that  offered  by  the  appellees.  It  was 
given  neither  in  lieu  of  nor  as  a  qualification  of  the  appeUees' 
prayer;  and  in  the  case  of  Haney  v.  MarshaU,  9  Md.  215,  the 
court  held  that  an  erroneous  prayer  like  that  of  the  appellees, 
standing  in  the  same  relation  to  a  proper  instruction  granted 
on  the  other  side,  should  have  been  rejected,  and  we  must 
hold  here,  as  was  held  there,  that  we  cannot  refuse  to  reverse, 
on  the  ground  of  no  injury  done,  because  this  record  does  not 
show  the  absence  of  such  injury. 

The  appellant's  second  prayer  was  properly  refused.  He 
appears  to  have  made  the  consignment  without  any  restrictions, 
and  also  to  have  authorized  his  consignees  to  deal  with  it  as 
their  own.  Under  these  circumstances,  it  is  di£Scult  to  per- 
ceive upon  what  ground  he  was  entitled  to  notice  from  them 
-of  its  depreciated  value  before  selling  it.  The  proposition  of 
the  prayer  appears  to  be  founded  upon  no  defined  or  established 
rule  of  law  applicable  to  that  relationship  of  the  parties. 

The  first  exception  taken  to  the  admission  of  evidence,  we 
Jiink  cannot  be  sustained.  *  Evidence  in  regard  to  certain  sales 
made  in  London,  of  beef  cured  and  packed  by  the  appellant, 
liad  been  previously  offered  without  objection,  for  the  purpose 
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of  showing  or  raising  a  presumption  of  negligence  on  the  pari 
of  Huth  &  Co.,  and  the  evidence  in  question  was  offered  to 
show  the  sale  of  other  beef  shipped  by  the  appellant  to  the 
same  market,  for  the  purpose  of  rebutting  or  destroying  the 
effect  of  that  before  offered.  The  objection  was  taken  on 
the  ground  that  the  rebutting  evidence  did  not  relate  to  the 
same  subject-matter,  and  for  that  reason  was  not  admissible. 
We  find,  by  examining  the  testimony  of  Hawkins,  Hackett^ 
and  Adams,  that  there  was  a  conflict  of  evidence  on  that  point, 
and  that  the  court  could  not  have  sustained  the  objection 
taken,  without  assuming  that  the  beef  spoken  of  in  the  evi- 
dence objected  to  was  not  cured  by  the  appellant  That,  we 
think  the  court  was  not  at  liberty  to  do;  and  although  the  objec- 
tion might  have  been  successfully  presented  by  an  instruction 
to  the  jury  that  this  evidence  was  hot  to  be  considered,  if  they 
should  find  that  the  beef  mentioned  was  not  cured  by  tlM 
appellant,  still,  we  think,  as  it  comes  before  us  in  this  excep* 
tion,  that  the  ruling  was  proper. 

Finding  that  the  court  erred  in  granting  the  appellees'  prayer, 
we  shall  reverse  the  judgment. 

Judgment  reversed,  and  procedendo  awarded. 


iNSTBUonoNH.  — Tlie  law  m  laid  down  above,  upon  the  qfOMtioQ  of  fai* 
•tniotioiia,  is  supported  by  MeTairish  v.  CarroUp  61  Am.  Deo.  863^  and  note. 
Instraotions  predicating  plaintiff's  right  to  recorer  on  hypothesis  ol  the 
prayer,  and  oTorlooking  material  evidence  in  the  case  in  his  £ayor,  should  be 
refused:  Andre  ▼.  Bodman,  71  Id.  628;  see  ako  Baldwin  ▼.  Peet,  76  Id.  806. 

OoswucrxxfQ  ImmtuonoHs  are  erroneous;  where  they  have  been  given*  a 
new  trial  wiU  be  granted:  Pommy  v.  Parmlee,  74  Am.  Deo.  828. 

Ebbohxoub  iNSTBVcnoirg  asm  hot  Cubsd  by  the  &ot  that  ootreot  in- 
«tniotioDs  accompany  them:  Siebnan  v.  €fr{fin,  84  Am.  Dea  124. 

Instruotiors.  — The  principal  case  is  dted  to  the  point  that  an  faisftrao- 
tion  upon  any  given  point  can  be  had  only  when  the  instmctian  asked  is 
subordinate  to»  or  in  aid  o(  a  theory  which  embraces  all  the  facts  material  to 
establish  or  defeat  the  right  in  controversy,  in  Orcnqford  v.  Beatt,  21  Md.  286; 
Winner  Y.  PeKnbfum,  26  Id.  168.  It  is  ako  dted  in  Babia  y.  Sppk^,  41  Id. 
284^  to  the  point  that  a  hypothetical  instruction^  the  facts  outlined  in  tHiieb 
takes  from  the  jury  the  finding  of  other  faots^  by  which  plaintiff's  ri^t  to 
recover  might  be  impaired  or  defeated,  is  erroneous;  and  in  Neurman  v.  M^ 
ComaSf  43  Id.  81,  where  an  instruction  asked  is  distinguished  from  thoae  of 
the  above  character,  and  held  to  be  conoct.  Ihstruoticos  whidi  are  jmismi 
/ode  directly  opposite^  are  emnaoost  BaUimore  afe.  J?.  JK.  v.  Biockert  28  14 
S86,  dting  the  prindpal  cassi 

The  prindpal  case  came  again  befofo  the  courts  28  ICd.  629^  where  the 
prindples  of  law  applicable  to  it  were  lengthily  discussed,  and  coBclnsiani 
similar  to  the  above  arrived  at 
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Will— ByiDiifai  to  Bxtlazh  MxAnnra  or  Wobd  in. — WhAre  one  whohM 
been  beqneatfaed  a  oertein  ''lot"  of  land^  by  a  wfll,  brings  ^eofement  for 
iti  leooFerjy  it  ie  oompetent  for  him  to  diow  by  teetimony  derived  from 
otlier  parts  of  the  will^  and  by  eztrinsio  evidence^  explaining  the  sense  in 
which  the  testator  used  the  word  "  lot^"  that  it  embraced  a  large  parcel 
of  ground,  and  was  not  intended  to  refer  to  an  ordinary  town  lot. 

WasBB  Languaob  cfw  TBan^roB  in  bis  Will  is  Flain  akd  UNAicBioir- 
oua^  Such  JjAJSQVAQM  must  Gk>yxBV»  and  therefore  extrinsic  evidence  is 
inadmissible  to  show  that  he  meant  something  different  from  what  his 
language  imports;  bat  any  evidence  is  admiasible  which  in  its  nature  and 
effect  simply  explains  what  the  testator  has  written. 

Iv  QuasnoN  Whigb  should  hatb  besn  Dicidbd  bt  Oousr  was  Ebbo- 
KiouBLT  SuBMHTBD  TO  JuBT,  it  IB  no  groond  for  revecsalf  if  the  appel- 
late courts  after  a  review  of  the  case^  come  to  the  same  condnsion  as  the 
jnry. 

OoHSiBUOTiON  oy  WiLL^  OB  Othke  Wbtrbn  Papbb»  ii^  as  a  general  role, 
a  qnestion  for  the  courts  and  not  for  the  jury. 

OoHsxBuoiKnr  gw  Wvotek  Doouunt  mat  Bxoomb  Quxsraov  vob  Jubt, 
when  the  donbt  as  to  its  meaning  arises  from  extrinsic  facts  not  appear- 
ing npon  the  instmmenty  and  the  intention  of  the  parties  has  to  bt 
sought  for  by  a  recurrence  to  the  state  of  facts  as  they  existed  when  the 
instniment  was  made,  and  which  the  parties  are  presumed  to  have  refer- 
ence to.  Sueh  an  ambigaity  is  a  latent  one^  and  may  be  explained  by 
paioL 

Ejectment.  Plaintiff's  second  instruotiGn,  to  which  defend- 
ant objected,  was  "that  he  is  entitled  to  recover,  if  they  find 
from  the  evidence  that  the  word  "lots"  in  the  devise  was 
meant  by  the  testator,  as  to  the  part  lying  west  of  Leadenhall 
Street,  to  describe  all  his  contiguous  parcels  of  ground  extend- 
ing from  Leadenhall  Street  west  to  Sharp  Street"  The  re- 
maining facts  appear  from  the  opinion. 

Alexander  and  Ward,  for  the  appellant. 
Campbell  and  Carter ^  for  the  appellee. 

By  Court,  Babtol,  J.  The  decision  of  this  case  depends 
upon  the  true  construction  of  the  following  clause  in  the  last 
will  of  George  Warner,  late  of  Baltimore  city: — 

"  I  give,  devise,  and  bequeath  to  my  grandchildren,  Gteorge 
and  Catharine  Miltenberger,  their  heirs  and  assigns  forever 
as  tenants  in  common,  my  two  lots  of  ground  lying  on  the  east 
and  west  sides  of  Leadenhall  Street,  in  '  Ridgely's  Addition ' 
to  Baltimore  town  [now  city]." 

The  testator  died  in  1829.  The  will  bears  date  March  8, 
1827,  with  a  codicil  dated  June  20, 1829,  and  was  admitted  to 
probate  in  July,  1829. 
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The  leeaor  of  the  plaintiff  is  grandson  of  the  testator,  and 
one  of  the  devisees  named  in  the  above  clause  of  his  will,  un- 
der which  he  claims  the  property  in  controversy  in  this  case. 
The  defendant  (now  appellant)  claims  as  residuary  legatee 
under  the  former  will;  and  the  question  between  the  parties  ia^ 
What  extent  of  ground  passed  by  the  devise? 
•  By  agreement  of  counsel,  a  warrant  of  resurvey  was  issued, 
to  lay  down  the  land  claimed,  and  such  other  lands  or  lots  am 
either  party  might  wish  located;  but  as  both  claimed  under 
the  same  testator,  no  location  as  to  title  prior  to  his  need  be 
made.  It  was  also  agreed  that  duly  certified  extracts  of  deeds, 
leases,  etc.,  and  any  original  deeds  and  plats  in  the  possee- 
sion  of  the  testator  at  the  time  of  his  death,  and  sale-plats  by 
which  he  purchased  land,  might  be  used  for  the  purpose  of 
location,  and  as  evidence  at  the  trial,  in  the  place  of  more  for- 
mal papers. 

The  warrant  of  resurvey  was  issued,  executed,  and  returned 
with  plats,  locations,  and  explanations,  under  instructions  of 
the  respective  parties.  Defense  was  ta^en  for  all  within  th» 
plaintiff's  claim  and  pretensions,  as  delineated  on  the  plats; 
and  on  the  trial  in  the  court  below,  a  verdict  was  rendered  in 
favor  of  the  plaintiff  for  the  ground  claimed,  with  nominal 
damages. 

The  plaintiff  offered  two  prayers,  and  the  defendant  one- 
prayer.  The  plaintiff's  first  prayer  was  granted  by  consent; 
the  defendant  objected  to  the  second  prayer;  but  the  court 
below  granted  that  also,  and  rejected  the  defendant's  prayer; 
and  the  only  exception  taken  below,  and  brought  up  by  this* 
appeal,  was  taken  to  the  granting  of  the  plaintiff's  second 
prayer,  and  the  rejection  of  the  defendant's  prayer.  These 
prayers  will  be  found  anUj  pages  264  and  265  [21  Maryland], 
and  will  be  more  particularly  noticed  hereafter. 

The  case  has  been  argued  with  very  great  care  and  ability, 
and  in  expressing  our  judgment  upon  the  material  questions 
involved,  we  are  much  aided  by  the  clear,  careful,  and  elab- 
orate exposition  of  the  case  furnished  by  the  printed  briefs 
and  oral  arguments  of  counsel;  and  have  found  less  difliculty 
in  reaching  a  satisfactory  conclusion  than  in  expressing  in  a 
brief  and  intelligible  manner  the  grounds  upon  which  that 
conclusion  is  based.  This  grows  out  of  the  great  number  and 
variety  of  facts  embraced  in  the  bill  of  exceptions,  and  the 
number  of  locations  presented  by  the  plats,  all  of  them  tend- 
ing to  illustrate  the  meaning  of  the  words  of  the  will,  and 
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designed  to  show  the  real  intent  of  the  testator  in  the  devise 
in  question, — that  is,  the  sense  in  which  the  testator  used  the 
word  "lot"  in  the  devisOi — upon  which  the  whole  controversy 
turns.  The  appellant  contending  that  the  word  must  be  con* 
stmed  to  mean  a  parcel  of  ground  marked  and  defined  on  the 
plat  of  "RidgelT's  Addition''  to  Baltimore  town,  as  the  same 
was  made  and  adopted  by  the  public  authbritieSy  bounded  and 
circumscribed  by  streets,  lanes,  and  alleys,  as  located  on  the 
plat,  and  designated  by  numbers,  commonly  known  as  a  build- 
ing-lot; that  this  is  Ihe  legal  construction  of  the  word,  and 
that  no  evidence  can  be  introduced  to  show  that  the  testator 
used  it  in  any  other  sense.  While  the  appellee  contends  that 
it  is  competent  to  show,  by  testimony  derived  from  other  parts 
of  the  will,  and  by  extrinsic  evidence,  explaining  the  sense  in 
which  the  testator  used  the  word  "lot,"  that  it  embraced  q 
larger  parcel  of  ground,  and  was  not  intended  to  refer  to  the 
small  subdivisions  designated  as  town  lots  on  the  plat  of 
"  Bidgely's  Addition  to  Baltimore  town." 

We  think  it  is  clear  upon  established  precedents  and  au- 
thority, that  it  was  competent  for  the  appellee  to  introduce, 
for  this  purpose,  the  evidence  contained  in  the  bill  of  excep- 
tions. 

Much  learning  and  ability  have  been  expended,  both  by 
courts  and  elementary  writers,  in  considering  the  question  of 
resorting  to  extrinsic  evidence  for  aid  in  the  interpretation  of 
wills,  and  the  rules  and  principles  governing  this  interesting 
branch  of  the  law  may  now  be  considered  as  defined  and  es- 
tablished with  as  much  precision  as  the  subject  is  capable  of. 
They  are  very  clearly  stated  in  the  excellent  work  of  Mr. 
Wigram,  published  in  the  second  volume  of  the  Library 
of  Law  and  Equity,  and  also  in  the  first  volume  of  GreenL 
Ev.,  c.  15.  For  the  rules  more  particularly  applicable  to 
this  case,  we  refer  to  the  first,  fifth,  and  seventh  propoeitiona 
of  Wigram,  to  1  Oreenl.  Ev.,  sees.  286-289,  inclusive,  and  to 
the  very  able  and  learned  opinion  of  Lord  Abinger,  in  Doe  dem, 
Etseoels  v.  Hiseocks^  5  Mees.  &  W.  863,  in  which  the  previous 
decisions  are  elaborately  examined,  and  the  true  rules  and 
principles  of  the  law  are  stated  with  great  clearness  and  pre- 
cision. 

For  the  purposes  of  this  case,  however,  it  is  suffideni  to 
refer  to  the  decision  of  the  court  of  appeals  in  WdUton  y. 
WhiUy  6  Md.  297,  where  the  rule  is  thus  succinctly  stated: 
^Where  the  language  of  the  testator  is  plain  and  unami 
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ou8|  such  language  must  govern,  and  therefore  extrinsic  evi- 
dence is  inadmissible  to  show  that  he  meant  something 
different  from  what  his  language  imports;  but  any  evidence 
is  admissible,  which,  in  its  nature  and  effect,  simply  explains 
what  the  testator  has  written;  in  other  words,  the  question  in 
expounding  a  will  is  not  what  the  testator  meant,  as  di^tin* 
guished  from  what  his  words  express;  but  simply  what  is  the 
meaning  of  his  words.  And  extrinsic  evidence,  in  aid  of  the 
exposition  of  his  will,  must  be  admissible  or  inadmissible 
with  reference  to  its  bearing  upon  the  issue  which  this  ques- 
tion raises":  Wigram's  Rules  of  Law,  9. 

In  the  same  case,  the  court  of  appeals  recognise  and  adopt 
the  rule  stated  by  Mr.  Wigram  in  his  fifth  proposition:  See 
Wahtan  v.  WhiUj  5  Md.  805.  Under  that  rule,  it  is  clear  that 
the  evidence  contained  in  the  exception  before  us  was  properly 
admitted  for  the  purpose  of  determining  ^'the  subject  of  dis- 
position, or  the  quantity  of  interest  intended  to  be  given  by 
the  will,"  or  to  identify  the  thing  intended  by  the  testator  to 
pass  under  the  devise  of  his  'Hwo  lots  of  ground  lying  on  the 
east  and  west  side  of  Leadenhall  Street." 

This  evidence  was  submitted  to  the  jury  by  the  second 
prayer  of  the  plaintiff,  and  they  found  by  their  verdict  that 
the  testator's  lot  of  ground  lyiug  on  the  west  side  of  Leaden- 
hall Street,  given  by  the  will,  embraced  all  that  parcel  of 
ground  claimed  in  the  plaintiff's  pretensions,  and  located  on 
the  plats,  extending  from  Leadenhall  Street  to  Sharp  Street 
(formerly  Chestnut  Street). 

One  of  the  objections  to  the  second  prayer  urged  by  the  ap- 
pellant in  this  court,  was  that  it  erroneously  submitted  to  the 
jury  a  question  of  law,  which  it  was  within  the  province  and 
duty  of  the  court  to  decide.  It  is  the  general  rule  that  the 
construction  of  a  wUl,  or  any  other  written  paper,  is  for  the 
court  and  not  the  jury;  and  in  conformity  with  this  rule, 
the  superior  court  properly  instructed  the  jury  in  the  first 
prayer,  which  was  granted  by  consent,  that»  by  the  true  con* 
struction  of  the  devise,  the  devisees  todk  all  the  testator's  lot 
on  the  west  side  of  Leadenhall  Street 

Then  the  question  arose.  What  was  the  true  location  and 
extent  of  the  lot  devised?  or.  In  what  sense  was  the  word 
^*  lot "  used  in  the  will?  Whether  this  was  a  ouestion  for  the 
court  or  the  jury,  is  not  very  important  in  this  case,  because 
an  examination  of  the  evidence  adduced  in  aid  of  the  con- 
struction of  the  will  has  brought  us  to  the  same  conclusion 
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leaohed  hj  the  jtuy.  And  even  if  the  appellant  were  correct 
in  the  view  that  the  qnestion  was  for  the  court,  and  not  the 
jury,  still,  entertaining  the  opinion  already  expressed,  this 
would  be  no  cause  for  reversal,  under  the  well-settled  rule  of 
practice,  which  was  distinctly  recognized  by  this  court  in  the 
case  of  Hanson  y.  Campbellj  20  Md.  223,  decided  at  the  last 
June  term. 

But  in  our  opinion,  this  question,  as  it  arose  in  this  case, 
was  properly  submitted  to  the  jury.  In  support  of  this  view, 
we  refer  to  the  case  of  Woogter  y.  Butler^  13  Conn.  309,  where 
the  point  was  carefully  examined,  and  decided  in  accordance 
with  what  we  consider  the  weight  of  authority.  That  case 
involved  the  construction  of  a  grant,  and  the  court  say:  "  That 
the  construction  of  written  documents  is  a  matter  of  law,  and 
is  not,  in  ordinary  cases,  to  be  submitted  to  the  jury  as  a  mat- 
ter of  fact,  is  true;  but  where  the  doubt  is  produced  by  the 
existence  of  collateral  and  extrinsic  facts,  not  appearing  upon 
the  instrument,  its  consideration  ceases  to  be  a  matter  of  mere 
legal  construction,  and  the  intention  of  the  parties  is  to  be 
sought  for  by  a  recurrence  to  the  state  of  facts  as  they  existed 
when  the  instrument  was  made,  and  to  which  the  parties  are 
to  be  presumed  to  have  reference.  The  ambiguity,  in  such 
case,  is  a  latent  one,  which  may  be  explained  by  parol  evi- 
dence, and  submitted  to  the  jury." 

See  also  the  cases  of  Ooadtitle  v.  SoutJiemy  1  Maule  &  8. 299, 
801 ;  Doney  v.  JTamnumd,  1  Har.  &  J.  201 ;  and  TFabton  v.  Tf" Atte, 
5  Md.  805. 

The  second  prayer  of  the  plaintiff  having  been  properly 
granted,  it  follows  that  there  was  no  error  in  refusing  the  de- 
fendant's prayer,  which  asked  the  court  to  withdraw  firom  the 
jury  the  determination  of  the  question  as  to  the  true  intent  and 
meaning  of  the  word  '^ot,"  as  used  in  the  will,  and  to  pass  upon 
that  question  exclusively  upon  the  consideration  of  the  facts 
enumerated  in  the  prayer;  leaving  out  of  view  a  large  part  of 
the  testimony  which  was  pertinent  and  material  to  the  right 
determination  of  the  question. 

Judgment  affirmed. 

QuasnoH  <nr  A-nM«Mtm»  <nr  Pibol  Bvu>uius  to  explain  or  to  vary  tiw 
tflrauoCawin,  uexteiiihrelydiMniJMedm  JBbOer^T.  JB(tfAa*J(y,  78  Am.  Dea  4W. 
Okal  tartimoay  wfll  not  be  admitted  to  vary  or  oontradiet  terme  of  will 
iHiibh  la  properly  drawn,  and  the  oontents  of  which  are  thoroughly  under* 
akood  by  the  testator:  Vkkeryy.  ^o2i6i^  78  Id.  288;  aeoalao  JfeifiMerT.  Tat$^ 
Id.  119,  and  oaaea  in  note. 
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Farol  eridence  ia  admiflsible  when  its  introdaotion  b  required  by  coniridwr 
tiona  eztrineio  of  will,  where  it  tends  to  eatablieh  and  sustain  the  will,  or  whei« 
it  oansists  of  declarations  of  the  testator  made  at  the  time  of  the  ezecatian  of 
the  will,  and  showing  its  legal  quality;  such  evidence  is  part  of  the  ret  ffoim: 
Lcrieux  v.  KtOer,  68  Am.  Dec.  696,  and  note. 

MxAicnrG  ov  Wosdb  nr  Will  bow  Construxd:  See  MowaU  ▼.  Carow,  3t 
Am.  Dec.  641,  and  note  650. 

Thb  principal  gasb  is  cited  in  Howard  ▼.  Thomaa,  44  Md.  44,  where  the 
question  of  parol  evidence  to  explain  a  will  is  discussed  at  length,  with  re- 
sults the  same  as  in  this  case. 


Baltimobb  and  Ohio  R  R  Co.  v.  Woethinqton. 

[21  Maetlahd,  27(LJ 
Ip  iHSTBUCnOKS  QlVlN    TO  JiTRT  ABX  CORRICr,  COVSB  WbOLK  CaSI,   AX9 

GiTB  Law  to  Jurt  as  favorably  for  the  defendant  as  he  is  entitled  te 
ask,  he  cannot  complain  that  his  own  instructions  were  refused,  although 
they  were  correct. 

AooDKNT  Oogasioked  BY  Railboad  Traik  RuNNiNa  DIP  Track  is  Pkim a 
Faoib  Evidence  or  Negligence  on  the  part  of  the  railroad  company, 
and  throws  upon  them  the  amu  of  rebutting  the  presumption  by  proving 
there  was  no  negligence. 

Ih  Action  to  Recover  fob  Injuries  Occasioned  bt  Railroad  Traiv 
Running  off  Track,  iNSTRUcnoN  that  it  was  a  question  of  fact  for  the 
Jury  to  determine,  from  all  the  evidence  in  the  case,  whether  the  injuiy 
to  the  plaintiff  arose  from  any  neglect  on  the  part  of  the  defendants*  or 
their  agents,  and  if  the  jury  should  find  that  the  injury  in  question  was 
the  result  of  an  accident  or  act  against  which  human  care  or  foresight 
could  not  guard,  and  was  not  the  result  of  negligence  in  any  degree  on 
the  part  of  the  defendants,  that  the  plaintiff  was  not  entitled  to  reoovei; 
and  that  in  considering  this  question,  the  jury  were  to  have  regard  to 
the  character  of  railway  transportation,  is  correct. 

AlTBR  iNffTRUOTINa  JURT  TBAT  PRESUMPTION  OF  NeOUGBNCB  ON  PaBT  Off 

Railroad  Company  Arose  upon  Happening  of  Accident,  the  ooori 
need  not  prescribe  a  measure  of  proof  by  which  that  presumption  can  be 
rebutted,  as  it  would  be  impossible  for  it  to  do  sa 

Action  to  recover  damages  for  injuries  sustained  through 
defendants'  train  running  off  the  track.  After  the  evidence 
was  in  at  the  trial,  the  defendant  asked  the  court  to  instruct 
the  jury  as  follows?  "That  if  they  believed  from  the  evidence 
that  the  plaintiff  was  injured  while  a  passenger  in  the  cars  of 
the  defendants,  ....  by  said  cars  running  off  the  track  at  a 
dirt  switch,  ....  and  that  at  the  time  of  the  happening  of 
such  accident  the  train  of  cars  in  which  the  plaintiff  was,  was 
traveling  at  a  customary  speed,  and  that  the  defendants  and 
their  agents  used,  and  were  using,  the  utmost  care  and  dili- 
gence, looking  to  their  road,  machineryi  and  agents,  and  re- 
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quired  for  the  safe  transportation  of  the  plaintiff,  and  that  the 
accident  was  not  due  to  any  defect  in  the  road,  or  the  machin- 
ery,  or  neglect,  or  misconduct  of  their  agents,  then  the  plaintiff 
was  not  entitled  to  recover."  This  instruction  the  court  refused 
to  give,  as  also  another  instruction  requested  by  defendant,  but 
which  it  is  unnecessary  to  give;  but  of  its  own  motion  gave 
other  instructions  which  will  sufficiently  appear  in  the  opinion. 

Latrobe^  for  the  appellant. 
WiUiavMy  for  the  appellee. 

By  Court,  Bartol,  J.  In  my  opinion,  the  appellants  have 
no  good  cause  to  complain  of  the  ruling  of  the  superior  court 
in  this  case. 

Nothing  is  better  settled  than  that  a  judgment  will  not  be 
reversed  on  account  of  the  rejection  of  prayers,  even  though 
correct  in  themselves,  if  the  instructions  given  to  the  jury  are 
correct,  covering  the  whole  case,  and  giving  the  law  to  the 
jury  as  favorably  for  the  appellant  as  he  is  entitled  to  ask: 
Mutual  Safety  Insurance  Co.  v.  Cohen,  3  Oill,  481,  482;  PettU 
grew  v.  ^amttm,  11  Md.  451;  Baltimore  and  Ohio  R.  R.  Co.  v. 
ReOeyj  14  Id.  444;  Stohea  v.  Saltonstall,  13  Pet.  191. 

That  rule  seems  to  me  to  be  conclusive  of  the  present  ap- 
peal. The  appellee,  who  was  the  plaintiff  below,  was  a  pas- 
senger on  the  railroad  of  the  appellants,  in  the  afternoon  of 
the  7th  of  July,  1856.  The  train  ran  off  the  track  at  a  switch, 
used  occasionally  by  dirt  trains,  and  the  plaintiff  was  seriously 
injured  by  the  accident,  and  instituted  this  suit  to  recover 
damages  for  the  injury. 

The  evidence  shows  that  the  train  was  thrown  off  by  the 
rail  on  the  main  track  being  displaced  at  the  switch.  It 
api>ears  also  fix>m  the  evidence  that  the  switch  was  at  or  near 
a  curve,  and  on  approaching  it  in  the  direction  the  appellee 
was  travelmg,  the  indicator  could  be  seen  by  the  engineer, 
some  of  the  witnesses  say,  at  the  distance  of  150  yards,  others 
say  250  yards;  and  that  a  train  running  at  the  usual  speed  of 
25  miles  an  hour  could  be  stopped  in  the  space  of  from  300 
to  600  yards,  or  according  to  the  testimony  of  some  of  the  wit- 
nesses, of  1,000  yards.  It  is  clear,  however,  from  all  the  testi- 
mony, that  in  the  position  this  switch  was  placed,  the  indicator 
could  not  be  seen  by  the  engineer  upon  a  passing  train  in 
time  to  prevent  an  accident,  even  if  the  indicator  showed  the 
misplacement  of  the  switch.  There  is  evidence  in  the  cause 
ihowing  that  in  this  instance  the  lever  of  the  switch,  or  indi« 


580    Baltimore  etc.  R.  B.  Co.  v.  Wobthdioton.   [Maryland^ 

cator,  was  in  the  padtion  it  would  have  occupied  had  the  tnu^ 
been  safe,  and  therefore,  when  seen  by  the  engineer  from  the 
train,  gave  no  sign  of  the  danger.  How  it  got  into  that  por- 
tion is  not  explained  by  the  testimony. 

In  this  state  of  facts,  the  superior  court  instructed  the  jiirj 
substantially  as  follows: — 

1.  That  the  injury  to  the  plaintiff  was  presumptive  eri- 
dence  of  negligence  on  the  part  of  the  defendants,  and  it  was 
incumbent  on  them  to  prove  that  they  were  not  negligent,  in 
order  to  discharge  themselves  from  liability. 

2.  That  it  was  a  question  of  fact  for  the  jury  to  determine, 
from  all  the  evidence  in  the  cause,  whether  the  injury  to  the 
plaintiff  arose  from  any  neglect  on  the  part  of  the  defendants 
or  their  agents,  and  if  the  jury  should  find  that  the  injury  in 
question  was  the  result  of  an  accident,  or  act  against  which 
human  care  and  foresight  could  not  guard,  and  was  not  the 
result  of  negligence  in  any  degree,  on  the  part  of  the  defend- 
ants, then  the  plaintiff  was  not  entitled  to  recover. 

8.  That  in  determining  these  questions,  the  jury  were  to 
have  regard  to  the  character  of  railway  transportation. 

And  4.  That  if  they  found  there  was  no  person  in  charge  of 
the  switch,  and  that  the  presence  of  such  person  might  have 
prevented  the  accident,  still  the  plaintiff  is  not  for  that  reason 
entitled  to  recover,  unless  the  jury  should  find  that  the  want 
of  such  switch-tender  was  an  act  of  negligence  on  the  part  of 
the  defendants. 

I  have  stated  the  substance  of  the  instruction,  omitting  the 
formal  parts,  which  properly  left  the  facts  to  be  found  by  the 
jury;  and  in  my  judgment,  there  is  no  part  of  them  of  which 
the  appellants  have  any  right  to  complain. 

The  first  proposition  I  do  not  understand  to  be  contro- 
verted. The  case  of  Stokea  v.  SaltimBtally  13  Pet.  181,  and 
Stockton  V.  Freyj  4  Gill,  414  [46  Am.  Dec.  188],  conclusively 
establish  the  law;  that  in  such  case  the  occurrence  of  the  ac- 
cident is  prima  fcLcie  evidence  of  negligence  on  the  part  of  the 
defendants,  throwing  upon  them  the  owas  of  rebutting  the  pre* 
sumption,  by  proving  there  was  no  negligence.  Of  course, 
that  can  be  done  only  by  proving  the  facts  and  circumstances 
explaining  the  cause  of  the  accident,  showing  it  to  be  such  as 
could  not  have  been  guarded  against  by  the  utmost  care  and 
diligence;  or  in  other  words,  by  proving,  in  the  language  of 
Chief  Justice  Shaw,  ^'the  most  exact  care  and  diligence,  not 
only  in  the  management  of  the  trains  and  cars,  but  also  in 
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the  stractiure  and  care  of  the  track,  and  in  all  the  subsidiary 
arrangements  necessary  to  the  safety  of  the  passengers":  Me- 
Elroy  V.  Nashua  &  L.  R.  R.  Co.,  4  Cash.  402  [50  Am.  Dec.  794]. 

This  is  precisely  the  rule  laid  down  in  the  court's  instruc- 
tion here,  as  embodied  in  the  second  and  third  propositions 
above  stated.  The  jury  were  told  that  if  the  injury  was  the 
result  of  an  accident,  or  an  act  against  which  human  care 
and  foresight  could  not  guard,  and  was  not  in  any  degree  the 
result  of  negligence,  then  the  plaintiff  was  not  entitled  to  re- 
cover. Much  objection  was  made  by  the  appellants  in  the 
argument  to  this  part  of  the  instruction,  upon  the  ground  that 
it  extended  their  liability  beyond  the  obligations  imposed  on 
them  by  law,  and  would  have  the  effect  of  destroying  alto- 
gether the  transportation  of  passengers  by  railroads. 

But  the  very  words  of  tUs  instruction  were  used  by  Sir 
James  Mansfield,  0.  J.,  in  the  case  of  Chriitie  v.  OriggSy  2 
Camp.  81,  where,  in  speaking  of  the  obligation  for  the  safe 
carriage  of  passengers,  he  says:  ''  His  undertaking  as  to  them 
went  no  further  than  this,  that  as  far  as  human  care  and  fore- 
sight could  go,  he  would  provide  for  their  safe  conveyance." 
This  language  is  cited  with  approbation  by  the  court  of  ap- 
peals, in  Stockton  v.  Frey,  4  GiU,  414  [45  Am.  Dec.  138],  and 
in  that  case  the  defendant  had  asked  for  an  instruction  in  the 
words  used  by  the  judge  in  this  case,  which  the  court  of  ap- 
peals said  it  was  error  to  refuse.  It  is  a  little  remarkable 
that  the  instruction  complained  of  here  as  unduly  enlarging 
the  defendant's  liability,  was  considered  by  the  court  in  Stock- 
ton V.  Freyj  supra^  as  an  important  qualification  to  the  plain- 
tiff's first  prayer  in  that  case  materially  beneficial  to  the 
defendant. 

But  apart  from  the  direct  sanction  to  the  language  here  em- 
ployed, given  in  the  case  of  Stockton  v.  Freiff  4  OiU,  414  [45 
Am.  Dec.  138],  I  am  of  opinion,  as  the  result  of  the  authori- 
ties cited,  as  well  as  firom  sound  reason  and  public  policy, 
that  the  measure  of  responsibility  of  railroad  companies  for 
the  safe  carriage  of  passengers  is  correctly  stated  by  the  su- 
perior court  in  this  case,  especially  when  accompanied  with 
the  important  qualification  that  in  passing  upon  the  question 
of  negligence,  "  the  jury  were  to  have  regard  to  the  character 
of  railway  transportation,"  necessarily  subject  to  greater  perils 
and  risks  than  attended  the  old,  slower,  and  simpler  modes  of 
conveyance. 

With  reference  to  the  last  part  of  the  instruction,  relating^ 
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to  the  switch,  which  in  this  case  was  the  cause  of  the  accidenti 
the  appellants  have  no  just  cause  to  complain;  the  instnictiony 
in  my  opinion,  was  more  favorable  to  them  than  they  wero 
entitled  to  ask.  The  court  left  it  to  the  jury  to  decide  whether 
the  absence  of  a  switch-tender  at  that  place  was  an  act  of  n^- 
llgence  on  the  part  of  the  railroad  company.  Looking  at  the 
facts  of  this  case,  as  disclosed  by  the  evidence,  I  should  have 
little  hesitation  in  declaring,  as  matter  of  law,  that  the  {Sedluie 
of  the  company  to  have  a  switch-tender  at  that  place  was  an 
act  of  gross  and  culpable  negligence,  which  would  render  the 
defendant  liable  for  the  consequences  of  such  an  accident  as 
occurred  in  this  case,  if  the  jury  should  find  that  the  presence 
of  a  switch-tender  might  have  prevented  it.  Since  the  intro- 
duction of  indicators  at  switches  on  railways,  it  could  hardly 
be  successfully  contended  that  a  railroad  company  could 
escape  legal  responsibility  for  the  consequences  of  neglecting 
to  provide  so  important  and  useful  a  safeguard  against  acci- 
dents. But  what  is  the  use  of  an  indicator  at  a  switch,  which 
cannot  bo  seen  by  the  engineer  in  time  to  provide  against  the 
consequence  of  its  being  out  of  place?  If  a  railroad  company, 
for  its  own  convenience,  makes  a  switch  at  a  place  where  an 
indicator  is  of  no  use,  it  would  seem  to  me  that  even  ordinary 
care  and  prudence  would  require  them  to  employ  at  such  a 
place  a  person  to  attend  to  the  proper  adjustment  of  the 
switch.  In  this  case  the  question  of  negligence  in  this  partic- 
ular was  left  to  the  jury,  and  furnishes  no  ground  for  a  re- 
versal of  the  judgment  on  this  appeal. 

The  view  I  have  taken  of  this  case  renders  it  unnecessary 
to  discuss  the  prayers  offered  by  the  appellants,  because  the 
same  propositions  being  substantially  given  to  the  jury,  in  an 
instruction  covering  the  whole  case,  their  refusal,  as  I  have 
said,  would  be  no  cause  of  reversal. 

I  consider  the  first  prayer  of  the  appellants  as  asserting  the 
same  measure  and  degree  of  obligation  on  the  part  of  the  com- 
pany as  that  contained  in  the  court's  instruction.  AH  that  it 
was  proper  for  the  court  to  do  in  this  case,  was  to  furnish  to 
the  jury  for  their  guide  the  legal  rule  or  standard  by  which 
the  obligation  of  the  company  was  to  be  determined,  — that  is, 
to  prescribe  the  degree  of  care  and  diligence  required  by  law, 
and  then  to  leave  the  fact  of  negligence,  or  want  of  care,  for  the 
jury  to  decide  from  the  evidence  in  the  cause;  and  it  seems  to 
me,  notwithstanding  all  that  has  been  urged  in  the  argument 
by  the  appellants'  counsel,  that  the  rule  in  this  respect,  pre* 
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0cribed  by  the  ootirt's  instraolion,  is  quite  as  definite  and  cer- 
tain as  that  contained  in  the  first  prayer. 

The  second  prayer  of  the  defendants  was  properly  refhsed, 
because  there  was  no  evidence  upon  which  it  could  be  based. 
The  bill  of  exceptions  contains  no  testimony  tending  to  show 
any  wrongful  act  on  the  part  of  any  one,  not  connected  with  the 
defendants,  contributing  to  the  accident  by  displacing  the 
switch.  But  if  I  am  in  error  in  this,  still  the  defendants  had 
the  benefit  of  that  defense,  under  the  court's  instruction, 
which  exempted  them  from  liability  for  any  act  against  which 
human  care  and  foresight  could  not  guard;  and  further  than 
that,  they  were  not  entitled  to  exemption. 

Finding  no  error  in  the  ruling  of  the  superior  courts  I  think 
the  judgment  ought  to  be  affirmed. 

Cochran,  J.  I  do  not  concur  with  the  chief  justice  in  the 
conclusions  he  has  expressed.  Negligence,  in  the  ordinary 
legal  sense,  imports  an  absence  or  want  of  such  care  as  the 
law  requires  should  be  observed  in  the  performance  of  any 
given  undertaking,  and  generally  speaking,  is  a  fact,  the  find- 
ing of  which  is  for  the  jury,  although  the  court  may  declare 
the  legal  nature  and  extent  of  the  duties  incident  to  the  under- 
taking, as  well  as  those  facts  which  by  inference  of  law  are  es* 
•ential  to  its  performance.  The  opinion  of  Best,  J.,  in  Crofts  v. 
Waierlumsey  8  Bing.  319,  illustrates  very  clearly  the  ground 
upon  which  the  court  may  proceed  in  such  a  case,  as  well  as 
the  principle  by  which  its  action  should  be  limited  and  con- 
trolled. There,  the  undertaking  was  to  carry  passengers  by  a 
stage-coach,  and  the  court,  in  declaring  the  duty  of  the  carrier, 
very  properly  said  that  he  was  bound  by  his  undertaking  to 
provide  a  coach  and  harness  of  sufficient  strength  and  properly 
made,  steady  horses,  a  skillful  driver  well  acquainted  with  the 
road,  and  with  lights  by  night,  and  that  he  would  be  liable  by 
any  default  in  either  of  these  things  for  any  damage  that 
might  happen. 

The  rule  here  stated  is  unquestionably  an  appropriate  one 
in  any  case,  where  the  negligence  alleged  may  be  deduced 
from  the  absence  of  any  fact  which  the  law  of  the  contract 
presupposes  and  requires  should  be  shown.  There  is,  however, 
a  large  class  of  cases  where  the  question  of  negligence  is  more 
complex,  and  where  it  may  be  determined  from  facts  and  cir^ 
eumstances  of  a  character  too  uncertain  for  any  legal  inference, 
and  consequently,  where  the  finding  of  the  jury  should  be  aided, 
lather  than  controlled,  by  instructions  from  the  court.  The  juiy 
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may  be  directed  as  to  the  degree  of  care  required,  and  gener- 
ally, as  to  the  law  of  the  contract  or  undertaking,  but  ne^* 
genoe  in  that  class  of  cases  is,  nevertheless,  a  fact  which  the 
jury,  when  in&rmed  as  to  the  law,  may  deduce  from  &cts  and 
circumstances  lying  beyond  the  province  of  judicial  instmctioii. 
If  the  law  laid  down  by  the  court  furnishes  a  test  or  standard 
which  the  jury  may  apply  in  passing  upon  the  evidence,  and 
which  thereby  may  enter  into  and  constitute  an  appreciable 
element  of  the  fact  to  be  found,  the  question  is  a  mixed  one, 
and  the  jury  should  so  find  as  to  give  the  instructions  their 
proper  legal  effect.  The  question  of  negligence,  in  this  case^ 
was  considered  to  be  one  of  that  class.  The  evidence  shows 
that  the  accident  in  question  occurred  while  the  appellee  was 
being  transported  upon  the  appellant's  road;  that  it  was  caused 
by  the  misplacing  of  a  switch,  which  the  train,  moving  at  the 
usual  speed  of  twenty-five  miles  an  hour,  approached  by  a 
curve  on  a  descending  grade;  and  that  the  switch  as  ap- 
proached was  not  visible  from  the  lookout  of  the  engineer  at  a 
greater  distance  than  150  yards.  The  skill  and  care  of  the 
agents  in  charge  of  the  train  do  not  appear  to  have  been  im- 
peached nor  brought  in  question  by  any  evidence  in  the  case, 
nor  was  there  any  tending  to  show  that  the  track  or  machin- 
ery was  defective  in  structure,  strength,  or  suflSciency,  ezceiyt 
so  far  as  related  to  the  switch  by  which  the  accident  was  caused. 
The  court  instructed  the  jury  on  this  evidence,  that  the  injury 
to  the  appellee  raised  a  presumption  of  negligence  which  im- 
posed on  the  appellant  the  burden  of  showing  that  the  accident 
was  unavoidable,  and  could  not  have  been  prevented  by  any 
degree  of  care;  and  further,  that  it  was  for  the  jury  to  deter- 
mine, firom  all  the  evidence  in  the  case,  whether  there  was 
negligence  or  want  of  care,  the  nature  of  railroad  transporta- 
tion being  considered;-  and  even  if  they  should  find  that  a 
switchman  might  have  prevented  the  accident,  yet  that  the 
appellee  could  not  recover,  unless  they  should  find  that  the 
failure  to  employ  a  switchman  was  an  act  of  negligence. 
There  was  no  question  in  regard  to  the  degree  of  care  re- 
quired, for  the  rejected  prayers,  as  well  as  the  instructions 
given  by  the  court,  both  assume  that  the  appellant  was  bound 
to  observe  the  utmost  care  and  diligence  in  tiie  structure  of  its 
road  and'  machinery,  and  management  of  its  trains.  The  de- 
gree of  care  was  prescribed  by  the  court  in  negative  terms,  it 
is  true,  but  it  was  as  exact  and  certain  as  it  would  have  been 
in  the  afBrmative  form  used  by  the  appellant.     The  terms 
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^  atmo6t  care  and  diligence  "  mean  all  the  care  and  diligence 
possible  in  the  nature  of  the  caee;  and  it  moBt  be  assumed,  if 
the  accident  complained  of  could  not  have  been  prevented  by 
the  utmost  care  and  diligence,  that  it  was,  in  the  language  of 
the  court,  one  against  which  "  human  care  and  foresight  could 
not  guard.'' 

These  forms  of  expression  have  been  used  in  many  cases  as 
equivalent,  and  I  understand  them  to  have  the  same  legal 
import  and  effect:  Chrigtie  v.  Origgs^  2  Gamp.  79;  IngaUs  v. 
BUU,  9  Met  1  [48  Am.  Dec.  846];  McElroy  v.  Nashw  &  X. 
R.  R  Co.y  4  Gush.  402  [50  Am.  Dec.  794];  Stockton  v.  Frey^  4 
Gill,  406  [45  Am.  Dec.  138].  But  the  appellant  objected  to 
these  instructions,  chiefly  because  the  injury  to  the  appellee 
was  declared  to  be  presumptive  evidence  of  negligence  with- 
out prescribing  any  legal  measure  of  proof  by  which  that  pre- 
sumption could  be  rebutted;  and  further,  because  they  did  not 
sufficiently  instruct  the  jury,  as  matter  of  law,  what  negli- 
gence is,  nor  what  the  a|q[>ellajit's  duties  and  obligations  were. 
It  was  suggested  that  the  appellant's  prayers  were  so  drawn 
as  to  remedy  these  defects,  and  that  the  court  erred  for  that 
reason  in  rejecting  them;  but  I  think  the  instructions  of  the 
court  are  not  open  to  the  objections  made.  Had  the  case  been 
one  in  which  negligence  on  the  part  of  the  appellant  could 
have  been  deduced,  or  found  from  the  absence  of  any  fact  or 
circumstance  which  by  inference  of  law  was  essential  to  the 
performance  of  its  undertaking,  these  objections  might  have 
proved  fatal,  for  as  we  have  before  remarked,  a  failure  to 
show  any  particular  which  the  law  contemplates  as  necessary 
to  the  performance  of  the  undertaking  would  have  subjected 
the  appellant  to  liability  for  any  damage  that  might  have 
occurred.  In  that  case,  negligence  would  have  been  an  infer- 
ence of  law  with  which  the  jury  could  have  nothing  to  do, 
Airther  than  to  find  the  facts  supporting  the  inference,  al- 
though it  would  have  been  the  duty  of  the  court,  in  directing 
the  jury,  to  have  stated  such  facts  as  the  law  of  the  under- 
taking required  should  be  shown.  The  objections  urged  here 
seem  to  be  founded  on  principles  applicable  only  to  that  state 
of  case,  for  they  proceed  on  the  theory  that  it  was  neces- 
sary finr  the  court,  in  directing  the  jury,  in  regard  to  the 
degree  of  care  required,  to  prescribe  the  measure  of  proof 
necessary  to  establish  the  fact  of  negligence,  as  well  as  to 
rebut  the  presumption  of  it  arising  from  the  proof  of  injury 
to  the  appellee.    There  can  be  no  mistake  in  assuming  that 
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principles,  which  govern  in  finding  negligence  whenitiBpmelj 
a  question  of  law,  do  not  apply  when  it  arises  as  a  mixed  one 
of  law  and  fact.  The  court  said  very  properly  that  the  injury 
to  the  appellee,  as  shown  by  the  evidence,  raised  a  presump- 
tion of  negligence  that  cast  on  the  appellant  the  burden  of 
proving  that  the  accident  was  not  the  result  of  negligence  in 
any  degree.  The  appellant  does  not  dispute  the  first  part  of 
the  proposition  that  a  presumption  of  negligence  was  raised  by 
proof  of  the  injury,  but  insists  that  the  court  should  have  pre- 
scribed a  measure  of  proof  by  which  that  presumption  could 
have  been  rebutted.  We  may  observe  here  that  the  standard 
of  care  required  by  the  law  of  the  case  was  correctly  stated 
by  the  court,  and  that  with  that  legal  test  the  question  of 
negligence  was  properly  left  to  the  jury  upon  the  evidence  of 
the  cause  and  circumstances  of  the  accident.  The  mixed 
character  of  the  question  was  not  changed  by  the  presumption 
arising  from  the  proof  of  the  injury,  as  it  was  still  for  the 
jury  to  find,  by  appljring  the  same  legal  test  to  the  evidence 
in  the  case,  whether  proper  care  had  been  observed.  The 
relation  of  the  parties  to  the  question  was  changed,  it  is  true, 
for  by  shifting  the  burden  of  proof,  it  became  the  duty  of  the 
appellant  to  show  that  the  accident  was  such  as  could  not 
have  been  prevented  by  human  foresight  and  care,  or  stating 
it  in  the  affirmative  form,  that  the  utmost  care  and  diligence 
had  been  observed. 

Assuming,  as  I  think  we  must  do,  that  the  exercise  of  proper 
care  by  the  appellant,  was  to  be  found  firom  facts  and  circum- 
stances of  a  character  too  uncertain  for  any  inference  of  law, 
and  from  which  the  jury  alone  could  make  the  proper  deduc- 
tion, then  how  was  it  possible  for  the  court  to  determine,  as 
matter  of  law,  the  measure  of  proof  required  to  rebut  the  pre- 
sumption of  negligence,  which  fact,  by  Uie  presumption,  rested 
in  evidence,  the  effect  of  which  the  court  had  neither  means 
nor  power  to  ascertain?  The  measure  of  rebutting  proof  in 
any  given  case  is  usually  determined  by  the  legal  effect  or 
result  of  the  evidence  to  be  opposed;  and  in  prescribing  the 
measure  of  such  proof  as  was  insisted  on  here,  the  court  would 
have  had  to  determine  the  effect  of  evidence,  which,  as  we 
have  seen,  was  not  within  the  province  of  judicial  inference. 
The  thing  to  be  done  was  to  satisfy  the  jury  that  there  had 
been  no  want  of  care,  or  in  other  words,  that  the  utmost  de- 
gree of  care  and  diligence  had  been  exercised,  and  the  amount 
t»f  evidence  necessary  to  effect  that  result  was  the  measure  re- 
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qtiired  to  exonerate  the  appellant  from  liability.  The  opinion 
of  the  court  in  the  case  of  Stohes  v.  ScUtovstaU^  13  Pet.  181,  as 
we  understand  it,  establishes  no  principle  inconsistent  with 
the  views  here  expressed.  The  question  was  raised  there, 
upon  an  instmction  given  by  the  court  below,  that  it  was  in- 
cumbent on  the  defendant,  in  order  to  meet  the  prima  facie 
case  of  the  plaintiff,  to  show  *'  that  the  driver  was  a  person  of 
<x>mpetent  skill,  of  good  habits,  and  in  every  respect  qualified 
and  suitably  prepared  for  the  business  in  which  he  was  en- 
gaged; and  that  he  acted  on  the  occasion  with  reasonable 
skill,  and  with  the  utmost  prudence  and  caution;  ....  and  if 
the  disaster  in  question  was  occasioned  by  the  least  negli- 
gence, or  want  of  skill  or  prudence,  on  his  part,  then  the  de- 
fendant was  liable."  This  instruction  was  held  good,  and  it 
is  said  here  that  it  prescribes  a  measure  of  proof  for  rebutting 
the  presumption  of  negligence.  We  do  not  so  understand  it, 
for  according  to  our  apprehension  it  was  an  instruction  that 
required  the  defendant  to  satisfy  the  jury  that  there  was  no 
negligence,  want  of  skill  or  prudence  on  the  part  of  the  driver, 
without  regard  to  any  legal  measure  of  proof  by  which  those 
&cts  could  be  established.  And  in  that  respect  the  instruc- 
tion is  identical  with  that  given  by  the  coiut  in  this  case. 
Negligence  on  the  part  of  a  carrier  will  be  presumed  from  the 
proof  of  injury  to  a  passenger  only  in'  respect  to  the  causes  of 
the  injury;  and  to  rebut  that  presumption,  it  is  necessary  for 
the  carrier  to  show  and  so  explain  the  cause  of  the  injury  as 
to  satisfy  the  jury  that  it  was  unavoidable,  and  could  not 
have  been  prevented  by  human  care  and  foresight:  Carpue  v. 
London  etc.  R.  R.  Co.j  8  English  Railway  and  Canal  Cases,  692. 

I  think  the  court  gave  the  appropriate  instractions  for  the 
guidance  of  the  jury  in  passing  upon  the  evidence  in  this  case. 
The  standard  of  care  required  was  stated  in  terms  sufficiently 
comprehensive  and  accurate  to  enable  the  jury  to  determine 
whether  the  appellant's  duties  were  performed,  and  conse- 
quently to  find  whether  the  injury  suffered  by  the  appellee 
resulted  from  any  default,  or  want  of  care  in  the  performance 
of  the  undertaking  to  transport  him  safely.  For  these  reasons, 
I  think  there  was  no  error  in  rejecting  the  prayers  of  the  ap- 
pellant, and  that  the  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

Cmif  Jusncs  Bown  ddhrered  a  lengthy  dinentiiig  opinion.  In  speak< 
ing  of  the  importanoe  of  the  OMe»  ho  says:  "It  prewntf  the  natoio  and  «z« 
tont  of  tho  obligations  amunod  by  railroad  oompanios  at  puitwigor  oairia% 


688    Bauthcoiui  stg.  R.  B.  Co.  v.  WoBTBnraTOH.   [Maryland^ 

in  their  tranaportatioiif  and  the  xebtiTe  dntias  of  the  court  and  Jnxy  fai  aooer- 
tuning  and  fizing  their  liability.''  He  then  gtvee  the  inatnictions  aaked  bj 
the  defendant  and  thoee  given  by  the  ooort^  and  aayB:  ''The  yalne  of  tlw 
right  of  trial  by  jury,  in  eivfl  caeea,  depends  mainly  upon  the  obeervaao^  of 
the  boondariea  between  law  and  fact,  and  the  effeothre  ezerdM  of  the  ri|[^ 
of  the  ooort  to  inatroot  the  jnry  upon  all  qneationB  of  law  ariaing  upon  tli# 
facts  submitted  to  them."  He  then  remarks  upon  the  difficulty  of  drawing  a 
line  between  questions  of  law  and  questions  of  fact,  that  the  distinction  is 
(xften  vagne  and  shadowy,  and  that  as  they  fade  into  each  other,  the  more 
necessary  becomes  the  exercise  of  the  right  of  instmction  on  tiie  part  of  tlio 
ooort.  "Whether  negligence  or  the  want  of  reasonablo  care  is  to  be  deter- 
mined by  the  court  or  by  the  jnry,  is  a  question  which  has  been  much  die- 
cussed. **  He  then  cites  and  comments  osuDoormanr,  JtmJam^  8  Ad.  &  K256^ 
OeMtral  R,  R.  Co.  ▼.  Moon,  24  K.  J.  L.  833;  1  English  Bailway  Gbsea,  8S^ 
^irfHc^  ▼.  (Tmtf  IT.  i?.  Co.,  19  Conn.  670;  Porifc  ▼.  O'iMoi,  23  Id.  347;  JEsedk 
▼.  BdUbnare  and  Washington  R.  R,  Co.,  17  Md.  47.  "To  obviate  the  dangecv 
incident  to  submitting  mixed  questiona  of  law  and  fact,  the  rule  is  laid  dowm 
in  the  text-books,  that  where  the  question  is  mixed,  'so  intimately  blended  ae 
not  to  be  easily  susceptible  of  separate  decision,  they  are  submitted  to  the  jury, 
who  are  first  instructed  by  the  judge  in  the  principles  and  rules  of  law  by 
which  they  are  to  be  governed  in  finding  a  Tordict^  and  these  instmctiaae 
they  are  bound  to  fellow's  1  OreenL  Bv.,  sec.  49;"  ClemaU§  ▼.  SmUh,  9  GiO, 
160.  He  then  quotes  from  Uniied  States  ▼.  BabOtte,  2  Sum.  243,  obeervatioiia 
from  Justice  Story  upon  the  importance  of  properly  instraoting  a  jnry,  and 
says:  "The  judge  is  to  inform  the  jury  as  to  the  degree  of  diligence  or  care 
or  skill  which  the  law  demands  of  the  party,  uid  what  duty  it  derolvee  o» 
him,  and  the  jury  are  to  find  whether  that  duty  has  been  done:  Hunter  t. 
CaidtoeU,  11  Jur.  770;  Burton  y.  Cfr^Uh,  11  Mees.  &  W.  817;  Faee^  t.  £r«r- 
Arni,  3  Bam.  ft  0. 213;  Stewart r.  Cfaut^,  8 'hleea,  9tW,  160;  PariarT.  Pakner, 
4  Bam.  ft  Aid.  887;  Pit  t.  Shoo,  Id.  206;  Mount  ▼.  Zarima,  8  Bing.  106; 
PMiip9  ▼.  Irving,  7  Man.  ft  O.  325;  Reeesr,  i2l^,  4 Bam.  ft  Aid.  202.  If 
the  propositions  established  by  the  preceding  authorities  are  oorrect^  the  de- 
fendant exercised  a  legal  right  in  suboiitting  the  instruction  which  he  asked 
the  court  to  gire  the  jury  in  this  case.  The  facts  enumerated  were  left  to 
the  jury  to  find  upon  the  evidence  in  the  canse;  testimony  tending  to  prore 
them  was  offered,  and  the  only  remaining  inquiry  is^  Was  the  condnsion  of 
Uw  baaed  on  them  oorrectt  That  is  to  say,  if  the  defandanti^  at  the  time  oi 
the  accident,  were  traveluig  at  a  customary  speed,  and  were  using  the  utmost 
care  and  diligence,  looking  to  their  road,  machinery,  and  agents,  and  required 
for  the  safe  transportation  of  the  plainti£^  and  the  accident  was  not  due  t» 
any  defect  in  the  road  or  the  maehinezy,  or  neglect  or  misoondnct  of  tiieir 
agenti^  then  the  plaintiff  was  not  entitled  to  recover. "  He  then  proceeds  t» 
discuss  the  nature  and  extent  of  the  responsibility  of  passenger-carriers^  and 
says  that  the  cases  seem  to  show  that  the  passenger-cazrier  binds  **wM^lf  t» 
carry  those  whom  he  takes  into  his  coach,  as  &r  as  human  care  and  tonm^^ 
will  go;  that  is,  for  the  ntmcst  care  and  diligence  of  very  canticms  penons^ 
and  cites  Story  on  Bailmenti^  sec  601;  ffarri§  ▼.  Cotter,  I  Oar.  ft  P.  638» 
CnifU  ▼.  Waterhouae,  8  Bmg.  321;  Ailor  ▼.  Hoanm,  2  Esp.  538;  CftrMs  y. 
OriggB,  2  Oamp.  79;  WkUe  v.  Boulton,  Peake,  80;  1  Bhk  Ckim.  662;  Oamdmete. 
y.  Burbe,  13  Wend.  626;  MeBOirog  t.  NaOma  and  LoweO  iS.  i?.  Ooi,  4  Cosh. 
402.  He  concludes,  from  a  review  of  these  cases,  that  Hm  strong  erpffssBinna 
ved  in  the  earlier  cases,  such  as  "as  &r  as  human  care  and  foNiight  wiD 
fo^"  has  been  modified  by  the  later  cases  into  such  stateoMnts  as  ''sMh 
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dOfganoe  as  is  chancterisfeio  of  oantioos  penons,"  or  "the  ntmost  oars 
and  diligenoe  of  Tory  oantioiis  persons.'*  Whflo  he  is  not  dispoied  to  rehx  a 
nla  of  law  iipoa  wbiofa  so  much  of  hmnan  life  and  hi^piiiess  depends,  it  be- 
«snas  ueoMiaiy,  in  orderto  render  the  hfasinees  of  pmiiienger*canying  praoti* 
cable.  **TbB  defsndanti'  first  prayer  is  bnt  a  paraphrase  of  the  langnage  ximd 
In  the  anthorities  shove  cited,  adapting  the  highest  standard  of  liability.  It 
states  ailimiatiTely  the  facts  which  oonstitate  the  ntmost  care  and  diligenoe 
leqnired  for  the  ssle  transportation  of  the  plaintiff,  and  requests  the  court  ta 
■istmet  the  jnry,  if  th^find  soch  care  and  diligenoe  were  need,  and  that  the 
•ecident  was  not  ^e  to  any  defect  in  the  road  and  machinery,  or  nagleot  or 
misoondnot  of  their  agenti^  the  plaintiff  was  not  entitled  to  reoorer.  Ue 
learned  jndge  rejeoted  this  prayer,  snhstitnting  those  sbore  cited.  These  in* 
•tractions  are  objectionable,  not  for  what  they  do^  so  mndh  as  for  what  they 
do  not^  contain.  No  measore  of  care  and  diligenoe  is  given  by  them  to  the 
Jury.  Interpreted  Uterally,  they  imply  that  all  the  hnman  mind  could  devise, 
or  hnman  hand  execnte^  was  to  be  required  of  .the  defendants  to  exempt  them 
from  liability  for  injury  to  the  plaintiff "  After  some  further  observations,  he 
continues:  "The  defendant  could  not  complain  that  no  standard  of  care  and 
diligenoe  had  been  fninished  the  jury,  but  the  object  of  his  prayer  was  to  in- 
■tract  the  jury  that  pasMnger-cariiera,  unlike  common  carriers^  ware  not 
insurers,  and  lisble  absolutely,  bnt  were  exonerated  if  the  accident  was  one 
against  which  human  care  and  foresight  could  not  guard.  The  meaning  and 
oflbct  of  this  instruction  on  the  minds  of  the  jury  are  entirely  diffsrent  when 
announced  by  the  court  mero  mUu,  after  rejecting  propositions  stating 
affirmatively  &cts  which  constituted  'the  utmost  care  and  diligence'  required 
by  law,  and  when  granted  as  a  qualification  of  prayers  enumerating  such  facts 
previously  granted.  In  tiie  first  instance,  it  enlarges  the  liability  of  the  de- 
fendant, and  deprivee  him  of  the  means  of  proving  affirmatively  what  was  in 
terms  stated  in  the  form  of  a  negative  proposition.  In  the  second,  such  aa 
instruction  contracts  the  defendant's  liability,  and  protects  him  from  the  can- 
sequences  of  accidents  which  no  reasonable  care  and  diligence  could  avoid. 
The  substitute  granted  by  the  court  assumee  the  form  of  a  negative  proposi- 
tion, vis.,  it  was  incumbent  on  them  (the  defendants)  to  prove  that  they 
were  not  n^g^igent  in  order  to  discharge  them  from  liability,  without  pointing 
out  affirmatively  the  facts  to  be  proved  to  repel  the  presumption  of  negli- 
gence; and  after  rejecting  a  prayer  containing  such  facts,  was  equivalent  to 
declaring  each  proof  was  not  sufficient.  It  thus  deprived  the  defendant  of 
the  benefit  of  such  instruction  as  he  was  entitled  to^  snd  was  calcnlated  to 
mislead  the  Jury  as  to  the  mode  snd  measure  of  evidence."  He  then  elossi 
fay  eonunenting  on  IngaXU  v.  BUU^  9  Met  12. 

Liavjuiui'iuira.  — Judgment  will  not  be  reversed  becaase  coneot  instrw^ 
tmis  were  rejected,  if  the  instructions  given  to  to  the  jury  were  correot^ 
covered  the  whole  case,  and  gave  the  Uw  to  the  Jury  as  favorably  for  the  ap- 
pellant as  he  was  entitled  to  ask:  Reddatt  v.  Biyxnt  74  Am.  Dea  660^  and 
eases  in  note. 

Aoasmn;  Fbhia  Faoib  BviDizroB  <hp  NiOLxaKiai.  ^Ih  an  action  against 
a  railroad  oompany,  facts  that  a  oollisiim  took  place^  and  that  plaintiff  was 
Injured,  areprCma/ods  evidence  of  negligence  and  want  of  skill  in  the  psrty 
in  chsrge,  and  casts  the  onus  prdbamU  on  the  defendant  to  prove  that  there 
has  been  no  disregsrd  of  duty,  and  that  the  damage  resulted  from  a  cause 
which  human  care  and  foresi^t  could  not  prsventi  New  (MeaH»  efe.  iZ.  it» 
Cbk  V.  iiflMM0%  75  Am.  Deo.  M^  and  note.    Pkoof  of  damage  done  by  nil* 
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road  tram  ettabllahes  caae  of  n^gligeiioe:  Mwrrag  ▼.  Soidk  CanthM  R,  R,  Cix» 
70  Am.  Dee.  219,  and  note. 

LiABiLirT  OT  Baiiaoad  Ooxpant  iob  Ikjubt  to  PAssnraiB  n,  that  tba 
eompany  is  held  bound  to  the  hi^^eet  degree  of  oare  and  dOigeooe^  and  m 
reeponnble  for  all  injnriet  to  panengera  resulting  fnm  the  slightest  neg^ 
genoe^  or  want  of  skill  or  pnidenoe:  IfcukriOe  He  B.  R,Co,r.  SUhU,  78  Amu 
Deo.  606^  endnote. 

Thb  FBnrciPAL  oasb  is  cited  to  the  point  that  pa«enger-oarrien  are  r»> 
qnired  to  exercise  the  highest  degree  of  care  and  diligence  in  the  exeroiae  ef 
their  calling,  in  Siaie  ▼.  BdUimore  d>  O.  R.  R.  Co.,  24  Md.  102;  Bammm  ▼. 
BaUimort  A  O.  R.  R.  Co.,  24  Id.  121;  Bammore  ^  O,  R.  R.  Co,  r.  Brdmg^  tf 
Id.  887;  PhUa.  W.  d:  B.  R.  R.  Co,  ▼.  Kerr,  25  Id.  630;  BaUimort  SO.R.B. 
Co,  y.  State,  29  Id.  269;  NorOem  CenL  R'y  Co,  ▼.  State,  29  Id.  440;  JSSattfcnors 
A  O,  R.  R.  Co.  T.  State,  86  Id.  877. 

In  JierehatUi*  Bank  ▼.  Bank  qf  Commerce,  24  Md.  12^  the  prino^ 
is  cited  with  approyal  by  the  court  while  laying  down  the  law  that  in 
where  the  question  of  negligence  is  inYolved,  a  ooort  may,  by  proper  legal 
inferences  from  the  nature  of  the  undertaking,  determine  in  general  the 
things  required  to  be  done  in  performing  it^  and  the  failure  to  do  any  of  th« 
things  so  required  to  be  done  would  amount  to  negligence;  but  it  has  no  such 
power  when  the  question  as  to  due  diligence  is  made  to  depend  on  a  state  of 
facts  and  circumstances  of  a  character  so  unusual  that  they  could  not  haTv 
been  contemplated  by  the  parties  to  the  undertaking,  and  to  which  no  settled 
rule  of  law  can  be  applied. 

It  is  also  cited  in  Pittsburg  etc  R,  R,  Co.  ▼.  Afidrewe,  39  Md.  363,  to  th« 
point  that  the  occurrence  of  an  aooident  and  injury  to  a  passenger  is  prima 
/ade  evidence  of  negligence  in  the  carrier,  and  throws  upon  him  the  ofWf  of 
rebutting  the  presumption  by  proving  there  was  no  negligenoe  on  his  part. 
It  is  alio  cited  to  this  point  in  PUitbwrg,  C,  dfSL  L,  R.  R.  Co,  ▼.  WUBame,  74 
Ind.  466^  where  the  reason  for  this  role  is  gi\ 
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lajiBiMFMts  ABM  LiABLS  xoB  GooDS  ov  GuiST  which  are  brought  to-tiien^ 
within  their  Inn,  if^ra  hoapitium, 

DnjvzBT  OY  Goods  ov  Guest  into  Ojstodt  oj  Invskbpis  is  kot  Nnss- 
SABT  TO  Chaboi  HiBf  with  them,  for  although  the  guest  does  not  de- 
liver them,  or  acquaint  the  innkeeper  with  them,  still  the  latter  is  bound 
to  pay  for  them  if  they  are  stolen  or  carried  away,  even  though  the  per- 
son who  stole  them  or  carried  them  away  is  unknown. 

It  IB  NOT  KicoEssABT  TO  Pbovb  Nbquqkngb  in  Innksspsb  to  Makc  Hot 
T^TAni^ie  for  goods  deposited  with  him  by  a  guest^  and  which  are  proved 
to  be  lost 

Aon  OY  Ow2ffEBS  or  Pbopertt  or  thiob  Servants  xat  Exempt  Inn- 
keeper PROM  HIS  Liabilitt  foT  goods  of  his  guest,  where  such  owne» 
tskes  control  of  hii  property,  though  it  be  still  h^ra  hoepUhimt  and  its 
loss  or  injury  may  be  attributed  to  hii  own  neglect. 

Evidence  op  Gross  Nxglbot  op  Owner  op  Propertt  to  Exempt  Inn- 
keeper PROM  LiABiLmr  for  its  loss,  must  be  confined  to  the  peiiod  whilt 
he  was  a  guest  at  the  innkeeper's  house. 
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Thb  opinion  states  the  case. 

MiUeTj  for  the  appellant 

MeKaig  and  Hopkins^  for  the  appellee. 

By  CSonrty  Goldsbobough,  J.  This  case  is  presented  for 
onr  consideration  upon  an  exception  taken  hj  the  appellant 
to  the  mling  of  the  circuit  court  for  Allegany  Gonnty,  in 
granting  the  second  and  fourth  prayers  for  the  appellee. 

The  counsel  of  the  appellant  having  abandoned  the  fourth 
prayer,  our  attention  will  be  confined  to  the  second.  The 
questions  arising  out  of  this  prayer  are  of  sufficient  moment 
to  demand  our  serious  consideration. 

One  important  question  is  the  liability  of  innkeepers  and 
the  relative  obligation  of  host  and  guest  Many  authorities 
have  been  produced  by  the  counsel  of  the  appellant  to  show 
that  the  responsibility  of  an  innkeeper  attaches  from  the  time 
a  guest,  with  his  property,  is  infra  hospitium. 

It  is  contended,  on  the  part  of  the  appellee,  that  this  re- 
sponsibility is  only  presumptive,  and  may  be  released  by 
proof  that  the  loss  is  attributable  to  the  gross  personal  negli- 
gence of  the  guest  himself. 

By  an  examination  of  the  authorities,  it  is  clear  that  inn- 
keepers are  liable  for  the  goods  of  a  guest  which  are  brought 
by  him  within  the  inn,  infra  hospitium:  See  Story  on  Bail- 
ments, sec.  478;  Bennett  v.  MeUorj  6  Term  Rep.  273;  2  Kent's 
Com.  693,  594;  McDonald  v.  Edgerton,  5  Barb.  560. 

It  is  equally  well  settied  that  a  delivery  of  the  goods  of  a 
guest  into  the  custody  of  the  innkeeper  is  not  necessary  to 
charge  him  with  them;  for  although  the  guest  does  not  de- 
liver them,  or  acquaint  the  innkeeper  with  them,  still  the  lat- 
ter is  bound  to  pay  for  them  if  they  are  stolen  or  carried 
away,  even  though  tiie  person  who  stole  them  or  carried  them 
away  is  unknown:  See  Story  on  Bailments,  sec.  579,  cited  with 
approbation  in  McDonald  v.  Edgertortj  supra. 

The  authorities  fully  sustain  the  doctrine  that  it  is  not 
necessary,  when  the  goods  are  proved  to  be  lost,  to  prove  n^- 
ligence  in  the  innkeeper  to  make  him  liable  for  the  loss:  See 
Oaly^s  Case^  8  Coke,  82;  Bennett  v.  Mellor^  5  Term  Bep.  273; 
CluU  V.  Wiggins,  14  Johns.  177  [7  Am.  Deo.  448];  2  Kent's 
Com.  594,  595;  McDonald  v.  EdgerUm^  5  Barb.  562;  Shaw  v. 
Berry,  31  Me.  485  [52  Am.  Dec.  628].  In  this  last  case,  it  is 
decided  that  an  innkeeper's  liability  for  goods  and  chattels 
stolen,  or  injured  at  his  inn,  extends  beyond  his  fidelity  and 
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that  of  his  eenrants.  The  appellee,  howeTer,  insiBts  that  he  ia 
discharged  from  his  liability,  if  the  property  fiir  the  loss  of 
which  this  suit  is  brought  was  carried  off  and  lost  to  the  ap- 
pellant by  or  through  his  own  gross  neglect  or  carelessness. 

It  is  doubtless  true  that  there  are  exceptions  to  the  liability 
of  innkeepers, — as  ineyitable  accidents,  the  acts  of  public 
enemies,  and  of  the  owners  of  property  or  their  servantB. 
This  last  exception  must  be  construed  to  mean  a  discharge  of 
liability  where  the  owner  takes  control  of  his  property,  though 
it  be  still  infra  ho9pitium^  and  its  loss  or  ixgury  may  be  at- 
tributed to  his  own  neglect. 

Having  thus  expressed  our  yiew  of  the  law  applicable  to  the 
responsibility  of  innkeepers,  and  under  what  circumstanoes  it 
may  be  absolved,  we  proceed  to  apply  the  law  thus  announced 
to  the  appellee's  second  prayer. 

In  our  opinion,  this  prayer  was  erroneously  granted;  there 
is  no  sufficient  evidence  to  prove  that  the  appellant's  goods 
were  lost  by  his  gross  neglect  while  he  was  a  guest  in  the  ap- 
pellee's hotel.  The  evidence  must  be  confined  to  that  period; 
and  that  which  was  produced  by  the  appellee,  tending  to  show 
the  neglect  and  inattention  of  the  appellant,  previous  to  his 
becoming  his  guest,  or  his  subsequent  conduct  after  leaving 
the  hotel,  could  not  be  considered  by  the  jury  touching  the 
merits  of  this  case.  The  judgment  must  be,  therefore,  re- 
versed. 

Judgment  reversed,  and  procedendo  awarded. 


LiABnJTnB  ow  Iknkkzfess,  and  the  natnie  of  the  obligttbns  incidflnt  to 
that  position,  are  diaoassed  quite  fnUy  in  Bbwth  Y,FranI^  78  Am.  Deo. 
218;  Laird  ▼.  Bichold,  71  Id.  823,  and  in  the  notes  to  these  cases.  Innkeep- 
ers  are  liable,  without  regard  to  actual  fault  or  negligence,  for  loss  of  baggage 
of  person  while  a  guest  at  his  inn,  as  the  custody  of  the  baggage  is  assumed 
as  a  ]part  of  the  service  to  be  rendered,  and  the  innkeeper  thereby  stipulates 
for  the  safety  of  the  baggage:  PetHgnw  ▼.  Banmm,  09  LL  212;  and  note  is 
which  the  principal  case  is  cited. 

Ths  ranroiPAL  oabm  oamb  aoaot  beiobi  tbd  coubt,  Tritber  ▼.  Burrom, 
S7  Md.  180,  and  the  liability  of  innkeepers  at  oommon  law,  and  under  tb* 
liaiyland  decisions^  was  stated  ezhaustiTely. 
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QmAXwaautaMa  asm  vot  Inooxfxtkmt  as  Wimasis  fob  tkbb  Qba2P>* 
]iOTHXB»  becanae  ci  interest,  in  an  aotion  by  her  to  set  aside  her  deed  for 
frand.  Their  interest  is  only  contingent^  and  their  position  affeots  only 
their  credibility. 

ivwncEB  OF  PkacIi  Who  hayb  CnmnxD  to  ExBOunoir  ahd  Agkhowl* 
XDGimiT  OT  Dkid^  shall  hot  bh  "BwBMinEDf  as  witnesses,  to  oontradiol 
what  they  have  certified  as  magistrates. 

Ivmxm  OF  Pbacb,  Who  has  Cebtifibd  to  Bxboutioh  avd  Aokvowlbdo- 
MXNT  OF  Deed^  xat  Testitt  TO  Faots  which  do  not  contradict  hia 
official  certificate,  althoagh  they  may  incidentally  operate  on  the  legal 
effsct  of  the  instrument  acknowledged  before  him;  snch  as  the  age  and 
health  of  the  grantor,  the  payment  or  non-payment  of  the  consideration* 
the  reading  or  non-reading  of  the  instrument^  or  other  collateral  facts 
not  conflicting  with  what  he  had  certified. 

Bfidehcb  ow  ATTBSTDro  Witnbbsis  Imfiaajuuio  Instbombrtb  to  Whujb 
thxib  Sionatosbs  havb  Gitsv  Gbidit,  is  to  be  recenred  with  mnch 
jealousy,  bnt  the  rules  of  evidence  exdnding  it  hare  been  relaxed  and 
abandoned. 

Whibs  Legal  ob  Aotual  Fiduciabt  Relatidv  Bzistb  bftwebn  Two 
Pebsoes,  where  the  one  exerciMs  influence  and  control,  and  the  other 
reposes  trust  and  confidence,  as  a  protection  against  orerweening  confi- 
dence, independent  of  any  ingredients  of  positiye  frand,  as  a  matter  of 
public  policy,  courts  of  equity  will  interpose  to  preyent  a  man  from  strip- 
ping himself  of  his  property. 

Am  Geexbal  Pbieoifle,  whxbb  Convideeob  la  Reposed  and  That  Ck)E- 
wwMSvm  IS  Abused,  courts  of  equity  will  grant  reliei 

Oomtbaots  Made  by  Childben  m  Favob  of  theib  Pabemts  abb  Objeotb 
OB  Clobb  Sgbutibt.  If  they  are  not  reasonable,  and  entered  into  with 
perfect  good  faith,  and  especially  where  the  original  purposes  for  which 
they  have  been  obtained  are  perverted  or  used  as  a  cover,  they  will  be 
set  aside,  save  as  to  third  parties.  This  rule  applies  to  gmd  guardians 
and  confidential  advisers. 

WBXEB    PaBEBTT,   THBOTHiH    EXTBEHE  AOE    AND   InIIBUITT,    HAS   BeOOMB 

Childish,  Ain)  Depends  upon  heb  Son  fob  Adticb  in  all  her  affidrs, 
contracts  made  by  her  in  his  favor  are  subject  to  the  same  strict  scrutiny 
given  to  contracts  of  children  in  favor  of  their  parents.  In  such  a  case, 
it  is  not  necessary  to  prove  the  exercise  of  overweening  infiuence,  mis- 
representation, importunity,  or  frand  aUunde  the  act  complained  of. 
Laches.  -— Delat  op  Thbee  Teabs  beiobe  Death  op  Qbantee,  and  Two 
Teabs  afteb,  to  bring  an  action  to  set  aside  a  deed  made  to  him,  pro- 
cured by  imposing  upon  a  trust  relation  occupied  towards  a  weak-minded 
woman,  is  not  such  laches  as  will  prejndioe  her  xight%  her  disability 
a  continuing  one. 


The  opinion  states  the  facts. 

Claggett^  for  the  appellants. 
SyesUTj  for  the  appellee. 

Ah.  Dia  Vou  LXXXm-M 
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By  Court,  Bowie,  C.  J.  This  is  an  application  to  a  oonrt  of 
equity  by  a  grantor  against  the  heirs  and  representatives  of 
her  grantee,  to  vacate  a  deed  upon  the  ground  of  actual  and 
constructive  fraud.  The  bill  alleges  that  the  appellee,  being 
a  woman  of  extreme  age,  unable  to  read  or  write,  and  depend- 
ing on  her  son,  George  Stiffler,  for  advice,  assistance,  and 
direction  in  all  matters  of  business,  in  which  he  was  and  had 
been  for  many  years  her  exclusive  agent,  in  the  month  of 
March  or  April,  1849,  was  induced  by  fraudulent  devices  and 
pretenses  practiced  by  him,  to  convey  to  her  son,  in  fee,  a  cer- 
tain house  and  lot  in  Washington  County,  for  the  nominal 
consideration  of  1650,  whereas  in  fact  no  consideration  was 
paid;  which  conveyance  was  not  known  to  the  complainant 
until  after  the  deatii  of  Qeorge  Stiffler,  when  certain  proceed- 
ings were  instituted  to  make  partition  of  his  real  estate  among 
his  heirs  at  law,  through  which  the  complainant  was  first  in- 
formed of  the  fraud  and  imposition  practiced  upon  her.  All 
the  material  allegations  of  the  bill  (except  the  extreme  age  of 
the  complainant)  are  put  in  issue  by  the  answers.  Testimony 
was  taken  by  each  party  under  the  commissions  issued  in  the 
cause.  The  defendants  have  filed  exceptions  to  the  interrog- 
atories of  the  complainant,  on  the  ground  that  they  are  lead- 
ing; to  the  testimony  of  the  witnesses  Brashears,  because 
they  are  interested  in  the  cause;  to  so  much  of  the  testimony 
of  Kuhn,  Brashears,  Hammond,  and  Hill,  as  professes  to 
prove  the  condition  of  the  complainant's  mind,  and  the  influ- 
ence exerted  on  her  by  George  Stiffler,  because  they  give 
opinions  without  stating  the  facts  on  which  those  opinions  ars 
founded;  and  the  other  facts  to  which  they  testify  are  irrele- 
vant and  inadmissible.  But  one  of  the  interrogatories  in  the 
series  of  the  complainant's  interrogatories  in  chief  seems  to  us 
objectionable  as  leading,  viz.,  the  fourth;  but  the  view  which 
we  take  of  the  facts  proved  under  other  interrogatories,  renders 
the  objection  unimportant  on  the  general  bearing  of  the  case. 

The  testimony  of  Cook  is  excepted  to  as  irrelevant,  and  in* 
admissible  for  other  reasons.  Exceptions  are  taken  to  the 
declarations  of  the  complainant  as  to  the  property  belonging  te 
her,  and  to  the  admissibility  of  exhibit  S.  O.,  for  the  purpose 
for  which  it  was  offered,  "there  being  no  exhibit  with  the  bUl 
of  complaint  of  a  certified  copy  of  the  deed."  It  is  unneces- 
sary to  notice  all  these  specifically;  those  operating  upon  the 
evidence  deemed  material  will  be  commented  on.  The  Messrs. 
Brashears,  being  shown  to  be  grandchildren  of  the  complain* 
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ant,  it  is  contended  that  their  testimony  tending  to  set  aside 
the  deed  for  incapacity  in  the  grantor  establishes  facts  which 
make  them  interested  in  the  result  of  the  cause*  This  objec- 
tion goes  to  their  credibility  rather  than  their  competency. 
Their  interest  is  contingent,  not  certain.  ^*To  render  the  per- 
son  called  incompetent  as  a  witness,  he  must  haye  a  legal 
interest,  a  direct  and  certain  interest  in  the  event  of  the  suit^ 
inclining  him  against  the  party  objecting" :  1  Phill.  Ey.,  sec.  6; 
ReyncldB  v.  Manningj  15  Md.  510. 

Messrs.  Kuhn  and  Cook  were  both  subscribing  witnesses  to 
the  deed  sought  to  be  vacated,  and  the  justices  of  the  peace, 
before  whom  it  purports  to  have  been  executed  and  acknowl* 
edged.  It  is  certainly  against  the  policy  of  the  law  that  jus* 
tices  of  the  peace  should  be  permitted  to  contradict,  as  wit- 
nesses, what  they  have  officially  certified  to  as  magistrates;  to 
that  extent  they  are  incompetent  as  witnesses:  See  Central  Bank 
V.  Copelandj  18  Md.  818.  Beyond  this,  there  is  no  rule  of  law 
which  precludes  them  from  testifying  to  facts  which  do  not 
contradict  their  official  certificates,  although  those  facts  may 
incidentally  operate  on  the  legal  effect  of  the  instrument 
acknowledged  before  them.  For  instance,  they  may  testify 
to  the  age  and  health  of  the  grantor,  to  the  payment  or  non- 
payment of  the  consideration  money,  the  reading  or  omission 
to  read  the  instrument,  or  other  collateral  facts  not  uonfiicting 
with  what  they  had  certified. 

The  rules  of  evidence  which  incapacitated  attesting  wit- 
nesses from  impeaching  instruments  to  which  their  signatures 
had  given  credit,  have  been  relaxed  and  abandoned:  1  Phill. 
Ev.  (Gowen,  Phillips,  and  Hill),  sees.  128, 129;  Toumahend  v. 
TofoneJiendy  9  Gill,  506.  Such  evidence,  however,  is  to  be 
received  with  much  jealousy.  Neither  Kuhn  nor  Cook  testi- 
fies to  any  fact  contradicting  their  certificate.  Most  of  the 
testimony  of  the  £Drmer  relates  to  flEtcts  independent  of^  and 
having  no  connection  in  time  or  place  with,  the  execution  of 
the  deed.  Their  answers  to  the  fifth  general  interrogatory 
refer  to  its  execution,  and  detail  the  circumstances  attending. 
From  these  it  appears  the  grantor  was  about  eighty-nine  years 
of  age;  that  her  son  George  brought  her  into  the  room  and  told 
her  he  wanted  her  to  acknowledge  the  deed  which  Cook  held 
in  his  hand,  and  make  her  mark;  that  she  came  forward  very 
fi^ebly,  and  made  her  mark  and  acknowledged  the  deed,  and 
at  the  same  time  Cook  pulled  out  three  or  four  notes  (amount* 
ing  in  the  aggregate  to  one  thousand  dollars).    ''Bach  of  these 
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had  aa  aasigninent  written  on  its  back,"  to  which  the  appellee 
made  her  mark.  The  deed  was  not  read  or  explained  to  thS 
appellee,  nor  was  any  purchase-money  paid.  The  deed  was 
written  at  the  request  of  (George.  Another  witness  (Hill)  saya 
be  was  present  at  the  execution  of  the  insirament  of  writing 
ftoacL  Sarah  Stiffler  to  George;  that  the  magistrate  who  drew 
ths  instrument  wonld  ask  the  old  lady  questional  and  Qeorge 
^ranld  answeor  them.  She  did  not  say  anything.  No  part  of 
the  instrument,  except  the  acknowledgment,  was  read  to  her. 
No  money  was  paid,  and  witness  thought  at  the  time  that  it 
was  more  Ceatge^n  instrument  than  the  old  lady's. 

Paxil  Hammond  testifies  that'  George  Stiffler  told  him  he 
adTised  his  mother  to  make  her  property  over  in  order  to  re* 
lieve  herself  from  difficulty.  The  idea  was,  that  Jaoob  Grove 
had  a  judgment  against  her  son,  John  Stiffler,  which  he  ex* 
pected  to  make  out  of  John's  interest  in  her  property,  and 
<3eorge  told  him,  in  consequence  of  these  representations,  he 
held  the  property. 

It  is  unnecessary  to  dte  further  the  testimony  on  the  part  of 
the  complainant.  On  behalf  of  the  defendants,  it  was  proved 
that  the  appellee  frequently,  between  1849  and  1856,  said  she 
had  made  all  her  property  over  to  her  son  George;  that  he  was 
kind  to  her,  and  all  she  possessed  was  his;  that  she  did  not 
intend  any  of  her  other  children  should  have  any  of  her 
property;  that  Greorge  took  care  of  her,  attended  to  her  busi* 
ness  for  her,  and  maintained  her,  and  those  were  the  reasons 
why  she  gave  her  property  to  him.  These  witnesses  all  think 
the  grantor  was  of  sound  and  disposing  mind,  and  capable  of 
making  a  valid  deed  or  contract.  Wherever  a  fiduciary  rela- 
tion exists,  legal  or  actual,  whereby  trust  and  confidence  are 
reposed  on  the  one  side,  and  influence  and  control  are  exer- 
cised on  the  other,  courts  of  equity,  independent  of  the  ingre- 
dients of  positive  fraud,  through  public  policy  as  a  protectioD 
against  overweening  confidence,  will  interpose  to  pvevent  a  maa 
from  stripping  himself  of  his  property:  Story's  Bq.  PL,  sees. 
^03-322. 

The  relation  requires  the  parties  to  abstain  from  all  selfish 
projects.  '^  The  general  principle  is,  if  a  confidence  is  reposed* 
and  that  oonfid^ice  is  abused,  courts  of  equity  wiU  grant  re* 
lie£"  One  of  the  most  familiar  examples  is  that  of  parent  and 
child:  "All  contracts  and  conveyances  whereby  benefits  are 
secured  by  children  to  their  parents,  are  objects  of  jealousy, 
and  if  they  are  not  entered  into  with  scrupoloos  good  £Bdth» 
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and  are  not  reasonable  under  the  circumstances,  they  will  be 
set  aside,  unless  third  persons  have  acquired  an  interest  under 
them,  especially  where  the  original  purposes  for  which  they 
have  been  obtained  are  perverted  or  used  as  a  cover  ^:  Story '» 
Eq.  PL,  sec.  810,  and  authorities  dted  in  note  2.  ^'  The  same 
principles  are  applied  to  persons  standing  in  a  situation  a» 
quasi  guardians,  or  confidential  advisers":  Revett  v.  Harvey y 
1  Sim.  &  St.  502;  These  principles  are  fully  adopted  and  in* 
dorsed  by  this  court  in  the  case  of  Brooke  v.  Berry^  2  Gill,  99» 

The  natural  relation  of  the  parties  was  reversed  in  this  in* 
stance  by  the  influence  of  time.  The  parent  had  beoome  a 
child,  and  the  child  was  guardian  to  the  parent.  The  same 
dependence,  overweening  confidence,  and  implicit  acquiech 
cence,  which  rendered  one  an  automaton  in  the  hands  of  the 
other,  existed, — ei  vhi  eadem  ratioj  ibi  idem  jus.  The  wish 
of  the  agent  had  become  the  wiU  of  the  principal.  Whatever 
the  former  suggested,  the  latter  executed.  There  was  no  con* 
sent  of  two  minds,  but  a  merger  of  the  principal's  mind  into 
the  agent's. 

In  such  cases,  it  is  not  necessary  to  prove  the  actual  exercise 
of  overweening  influence,  misrepresentation,  importunity,  or 
fraud  aliunde  the  act  complained  of.  Justice  Story  says:  "Qik 
the  one  hand,  it  is  not  necessary  to  establish  that  there  ha» 
been  fraud  or  imposition  on  the  client;  and  on  the  other,  it  is 
not  necessarily  vdd,  ipso  facto.  But  the  burden  of  establish- 
ing its  perfect  fEumess,  adequacy,  and  equity,  is  thrown  upon, 
the  attorney,  upon  the  general  rule  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person  placing  a  confidence  in  him, 
is  botmd  to  show  that  a  reasonable  use  has  been  made  of  that 
confidence, — a  rule  applying  equally  to  all  persons  standing 
in  confidential  relations  with  each  other":  Story's  Eq.,  sec. 
812,  and  authorities  in  note  1.  If  no  such  proof- is  established^ 
courts  of  equity  treat  the  case  as  one  of  constructive  fraud: 
Id.  In  this  resi)ect,  there  is  said  to  be  a  distinction  between 
the  case  of  attorney  and  client,  and  that  of  trustee  and  cestui 
que  trust;  that  in  the  former,  if  the  attorney,  retaining  his  con* 
nection,  contracts  with  his  client,  he  is  subject  to  the  onus  ol 
proving  that  no  advantage  has  been  taken  of  the  situation  of 
the  latter.  But  in  the  case  of  a  trustee,  it  is  not  sufficient  to 
show  that  no  advantage  has  been  taken;  but  the  cestui  qut 
trust  may  set  aside  the  transaction  at  his  option":  Id. 

Among  the  circumstances  indicative  of  actual  fraud,  which 
ranstitutes  a  ground  for  vacating  a  deed,  Chancellor  Bland^ 
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in  Owings's  CoMy  1  Bland,  370  [17  Am.  Dec.  311],  enumerates: 
"Such  as  that  of  the  deed  never  having  been  left  for  perusal, 
or  its  not  being  read,  or  its  being  prepared  by  the  grantee  and 
obtruded  on  the  grantor,  or  where  the  gift  was  exorbitant,  or 
where  the  party  had  not  then  the  means  of  paying  what  ho 
stipulated  to  pay,  or  where,  in  consequence  of  llie  relation  in 
which  the  parties  stood  towards  each  other,  or  in  any  way  the 
grantee  had  obtained  a  commanding  influence,  or  the  entire 
confidence  of  the  grantor,  which  was  used.  ....  Where  a 
weak  man  had  conveyed  all  his  property,  leaving  himself  to 
be  fed  and  clothed  at  the  pleasure  of  the  grantee."  In  all 
these,  and  many  other  similar  cases,  the  weakness  of  mind 
of  the  party,  who  was  not  altogether  n(m  compos  mentiSy  has 
been  taken  into  account  with  the  other  circumstances,  to  make 
up  that  amount  of  imposition  and  fraud  which  was  considered 
a  sufficient  ground  for  relief:  Owings^B  CoMj  1  Bland,  392  [17 
Am.  Dec.  311].  It  will  be  seen,  upon  comfMuison  of  the  testi- 
mony with  the  text  just  cited,  that  many  of  the  indicia  of  fraud 
mentioned  occur  in  this  case.  Whatever  view  we  take  of  the 
evidence,  whether  the  relation  between  the  grantor  and  grantee 
was  that  of  principal  and  agent,  trustee  and  cesivi  que  trusty  or 
quasi  guardian  and  ward,  the  confidence  reposed,  and  the  influ- 
ence acquired,  were  such  as  to  compel  a  court  of  equity  to  declare 
a  deed  executed  in  the  manner  and  under  the  circumstances 
proved  improvident  and  voidable  at  the  instance  and  option  of 
the  grantor.  As  the  influence  and  infirmities  under  which  the 
grantor  labored  were  continous  and  increasing  up  to  the  year 
1855,  the  period  of  the  death  of  the  grantee,  but  two  years 
elapsed  between  that  and  the  filing  of  the  bill,  an  interval  too 
brief  to  imply  such  laches  as  would  prejudice  her  rights. 
There  is  no  evidence  of  any  confirmation  suflSdent  to  ratify 
the  deed  in  question. 

The  decree  appealed  from  will  be  affirmed,  with  costs  to  the 
appellee. 

Decree  affirmed. 


Whsbb  iMTBBisr  07  WrTNiss  IS  07  DouBTVUX.  Kat0B%  he  b  oomps- 
tant,  hia  credit  only  being  concenied:  Anirt  y.  Bodmcm,  71  Am.  Deo. 
688.  Interest  which  wOl  render  witnen  inoompetent  to  teetii^  must  be  ■omo 
legal,  certain,  immediate  interest  in  the  result  of  the  suit  itself,  or  in  the 
record  thereof  as  an  instrument  of  evidence  to  sapport  his  own  claims,  or  to 
protect  him  from  an  admitted  liability.  If  the  interest  be  remote  or  con- 
tingent, and  not  certain  and  immediate,  the  witness  im  competent  to  testify, 
and  such  remote  or  contingent  intarest  will  go  to  his  credibility,  bat  not 
to  his  competency:  Poe  y.  Dorrah^  66  Id.  196^  and  note;  MaUen  y.  Varmer^§ 
Sb^t%  60  Id.  114. 


Dec.  1863.]         Folk  and  Smith  v.  Wilson.  699 

Abusb  or  Trust.  —  A  ooart  of  equity  will  reUeve  against  an  abuse  of  trail 
» the  yiolation  of  confidential  relations:  See  a  diBCxusion  of  this  principle  ia 
MaUory  ▼.  Ltaeh,  82  Am.  Dea  625. 

Laches  as  Bar  to  RnjEV  ni  Equitt:  See  Oothen  TawnahipY.  8hoemai§f% 
to  Am.  Deo.  386,  and  note. 

TnE  PRIKCIPAL  ciSB  IS  dTBD  in  Snjfder  t.  Jonea^  38  Md.  540-554^  to  ths 
point  that  a  contract  obtained  by  one  standing  in  a  relation  of  confidence  and 
authority,  by  an  abnse  of  snch  trust  relation,  should  not  be  enforced.  It  is 
abo  cited  with  approval  in  Todd  ▼.  Orove,  33  Id.  195,  where  a  discussion  is 
kad  of  contracts  made  with  persons  of  the  aboTO  description.  In  WiQAoemwr, 
WilRanUf  63  Id.  405,  it  is  cited,  where  the  court  say  that  the  law  of  Mary- 
land is  to  the  effect  that  a  gift  obtained  where  a  confidential  relation  exists 
is  frima  fade  Toid,  and  the  burden  is  on  the  donee  to  establish  to  the  foil 
satisfaction  of  the  court  that  it  was  the  free^  voluntary,  and  unbiased  aot  of 
IIm  donor. 
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Fastzikbship.  — Where  certain  evidence  has  been  introdueed,  tending  to  ss- 
tablish  a  partnership  between  defendants,  the  declarations  of  one  of  then^ 
out  of  the  presenoe  of  the  other,  and  not  oommunioated  to  him,  may  bs 
given  in  evidence  to  bind  the  latter. 

Whxrr  Fart  or  Certain  Eyidrncx  Exciftxd  to  is  CfooD,  and  PAsa 
IxADMissiBLB,  Gbnxral  OBJECTION  to  the  whole  must  be  overruled. 

Mm  Action  against  Two  Fkrsons  as  Fartnkrs  to  Rboovsr  ior  Goods 
8oLD^  EviDBNCR  THAT  Othxr  Pkrsons,  in  selling  the  same  class  of 
goods,  at  the  same  place,  hod  dealt  with  but  one  of  these  persons  as  aa 
individual,  and  had  never  known  the  other  in  the  transaction,  whers 
there  is  nothing  to  show  that  the  plaintiff  had  knowledge  of  this  dealings 
IS  inadmissible,  as  such  dealings  do  not  constitute  such  a  reputation  as 
would  affect  others  making  contracts  with  them. 

■rrixs  Madb  in  Books  or  Partnership  to  Which  Plaintiit  had  Ko 
AcoBSS,  are  not  binding  upon  him. 

CasiHo  Individual  Non  or  Ons  Membxb  or  Firm  for  the  price  of  goods 
sold  the  firm»  does  not  exempt  the  other  member  from  liability  therefoTi 
unless  there  was  an  agreement  and  understanding  to  that  effect. 

Wmkbm  Two  Partub^  Surd  as  Partnxrs,  Ask  Instruction  segregating 
the  two  instances  tending  to  disprove  a  partnership,  and  excluding  other 
evidence  which  might  have  led  the  jury  to  believe  that  a  partnership 
existed,  it  should  be  refused,  as  calculated  to  mislead  the  jury. 

TnrDOR  AND  Vkndki.  —  Where  one  deposits  goods  with  a  firm»  taking  their 
receipts  therefor,  and  afterwards  seUs  the  goods,  surrenders  the  receipts^ 
and  takes  in  payment  for  the  goods  the  individual  note  of  one  of  the  mem* 
bers  of  the  firm,  this  note  is  not  evidence  of  who  were  the  vendor  and 
vendee  in  said  sale,  nor  has  the  rule  excluding  parol  evidenoe  any  appU- 
catun  to  such  a  case. 

AcnoN  of  oMumpHt^  brought  by  plaintiff  against  defendantfi 
as  partners,  to  recover  the  price  of  wheat  sold  by  him  to  thenii 
and  also  to  recover  on  a  like  claim  of  Amon  Wilson,  and  which 
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had  been  assigned  to  him.  To  establish  a  partnership,  plain- 
tiff introduced  in  evidence  an  advertisement  printed  in  a  news- 
paper  of  general  circulation  in  his  section  of  country,  in  August^ 
1853,  as  follows:  '^  Partnership  notice. — I  have  this  day  taken 
Into  partnership  in  my  milling  business  Mr.  Neri  D.  Smith, 
who  will  take  upon  himself  the  active  duties  of  the  business. 
John  Folk."  He  next  gave  in  evidence  receipts  for  grain 
signed  "  Folk  and  Smith,"  some  given  to  himself  and  some  .to 
Amon  Wilson.  He  then  gave  in  evidence  conversations  with 
Smith  and  Folk,  and  next  offered  in  evidence  certain  statemente 
of  Smith  affecting  Folk,  but  which  were  not  made  in  his  pres- 
ence or  communicated  to  him.  Defendants  objected  to  this 
evidence,  but  the  court  admitted  it,  when  he  took  his  first 
exception.  The  second  exception  was  of  a  similar  character. 
After  further  evidence  on  the  part  of  plaintiff.  Folk,  one  of  the 
defendants,  gave  in  evidence  certain  articles  of  partnership, 
and  then  offered  to  prove  by  several  witnesses  that  they  were 
customers  of  defendants'  mill,  and  had  sold  wheat  there  dur- 
ing the  time  of  the  alleged  partnership;  that  they  had  sold  it 
to  Smith,  and  did  not  know  Folk  in  the  transaction  at  all.  The 
court  sustained  plaintiff's  objection  to  this  evidence,  and  de- 
fendant took  his  third  exception.  Defendant  next  offered  in 
evidence  the  partnership  account-books  covering  this  period^ 
for  the  purpose  of  showing  the  character  of  business  transacted 
by  the  firm,  and  that  it  did  not  include  wheat-bujring;  also 
fi>r  the  purpose  of  showing  that  when  plaintiff  and  Amon  Wil- 
son surrendered  their  original  receipts  and  took  tiie  note  of 
Smith,  that  Smith  obtained  credit  on  account  thereof  in  a  set- 
tlement which  he  afterwards  had  with  Folk.  Plaintiff  objected 
to  the  admission  of  these  books  for  this  purpose,  and  to  a  rul- 
ing of  the  court  sustaining  this  objection  defendant  took  his 
fourth  exception.  Afl;er  the  evidence  was  all  in,  defendant 
asked  the  court  to  give  several  instructions  to  the  jury,  of 
which  the  second,  fifth,  sixth,  seventh,  and  ninth  prayers  were 
refused,  to  which  refusal  defendant  took  his  fifth  exception. 
His  second  instruction  was,  that  if  the  jury  should  believe 
firom  the  evidence  in  the  case  that  a  partnership  in  the  mill- 
ing business  did  exist  at  the  times  of  the  said  alleged  sales  of 
wheat  by  the  plaintiff  and  Amon  Wilson,  but  that  the  partner^ 
ship  did  not  embrace  the  buying  of  wheat,  that  then  the  two 
transactions  testified  to  by  plaintiff,  in  relation  to  the  notes  or 
due-bills  purchased  by  him,  are  not  evidence  to  prove  that 
plaintiff  or  Amon  Wilson   was  deceived  thereby,  or  induced 
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to  believe  that  the  said  defendant  and  Smith  were  partners  in 
buying  grain.  His  fifth  instruction  was,  that  if  the  jury  should 
find  from  the  evidence  that  the  wheat  in  controversy  was  de- 
posited by  the  plaintiff  and  Wilson  in  the  mill  occupied  by 
Folk  and  Smith,  and  that  they  received  from  the  latter  the  re- 
ceipts therefor  offered  in  evidence;  and  if  they  should  further 
find  that  plaintiff  and  Wilson  afterwards  sold  the  wheat,  gave 
up  the  receipts  of  Folk  and  Smith,  and  took  the  individual  note 
of  Smith, — that  said  note  is  evidence  as  to  who  was  the  vendor 
and  vendee  in  said  sale,  and  cannot  be  added  to^  oontradiotedi 
or  varied  by  parol  evidence. 

McKaiQj  for  the  appellants. 
Ctordofij  for  the  appellee. 

By  Court,  GtoLBSBOBOUGH,  J.  The  appeal  in  fhis  case  was 
taken  from  the  ruling  of  the  circuit  court  for  Washington 
County,  in  admitting  the  plaintiff's  evidence  contained  in  the 
defendant's  first  and  second  exceptions,  and  rejecting  the  evi- 
dence mentioned  in  his  third  and  fourth  exceptions;  also  in 
granting  the  plaintiff's  prayer,  and  rejecting  the  defendant's 
second,  fifth,  sixth,  seventh,  and  ninth  prayers,  referred  to  in 
the  fiftti  exception. 

The  points  involved  in  the  first  and  second  exceptions  may 
be  considered  together,  as  both  depend  upon  the  question 
whether  the  declarations  of  the  appellant  Smith  to  Amon 
Wilson,  out  of  the  presence  of  John  Folk,  the  other  appel- 
lant, and  not  communicated  to  him,  could  be  offered  to  bind 
Folk.  The  appellants  rely  on  2  Oreenl.  Ev.,  sec.  484,  and 
Owing$  v.  £o«?,  7  Har.  A  J.  129,  to  sustain  this  proposition; 
and  it  may  be  conceded,  as  stated  in  the  case  referred  to, 
''that  the  admission  of  one  defendant  is  not  evidence  to 
charge  another  defendant  with  the  fact  of  being  a  partner 
with  him."  Yet  when,  as  in  this  case,  evidence  had  been 
offered  by  the  appellee  of  the  partnership,  by  submitting  to« 
the  jury  the  partnership  notice  mentioned  in  the  record,  which' 
notice  was  prior  to  the  declarations  of  Smith  objected  to,  we 
find  it  expressly  stated  in  Collier  on  Partnershipi  464,  that 
**  as  soon  as  evidence  of  the  partnership  is  established,  the 
acts,  admissions,  and  declarations  of  one  partner,  in  matters 
relating  to  the  affairs  of  the  partnership,  will  be  evidence 
against  the  firm":  See  also  1  Greenl.  Ev., sec.  198,  and  the 
authorities  cited  by  the  appellee  in  support  of  this  proposition. 

In  addition  to  the  declarations  of  Smith,  stated  in  the 
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second  exception,  the  witness  testified  to  facts  within  his  own 
'knowledge,  which  were  clearly  admissible,  and  the  objection 
being  general,  it  contravened  the  rale  that  where  any  of  the 
evidence  offered  is  admissible  and  the  objection  goes  to  the 
whole,  the  objection  is  untenable.  The  evidence  in  these  ex- 
H^eptions  was  not  offered  to  establish  a  partnership,  bnt  to 
show  the  course  of  dealing  and  the  incidents  connected  with 
iho  purposes  of  the  partnership  named  in  the  advertisement. 
This  view  is  recognized  by  the  circuit  court,  as  will  be  seen  by 
feference  to  the  qualification  of  the  court  at  the  conclusion  of 
the  second  exception.  The  propriety  of  admitting  this  evi- 
dence is  also  sustained  by  the  fact  that  the  receipts  given  fiur 
the  wheat  were  in  the  partnership  name,  were  found  in  the 
possession  of  the  appellant  Folk,  and  upon  notice,  were  pro- 
••duced  by  him  and  given  in  evidence  before  the  examination 
of  the  witness  Wilson. 

We  therefore  think  the  circuit  court  properly  admitted  the 
evidence  contained  in  the  first  and  second  exceptions. 

The  evidence  contained  in  the  third  exception  was  inadmie- 
Bible.  The  course  of  dealing  of  the  individuals  named  in  this 
exception  could  in  no  manner  affect  the  appellee.  It  is  but 
negative  testimony,  and  there  is  nothing  to  show  that  the  ap» 
^pellee  had  any  knowledge  of  their  dealings  with  the  app^* 
lants,  nor  did  the  dealings  of  those  individuals  constitute  such 
a  reputation  as  would  affect  others  making  contracts  with  the 
4tppellants. 

The  evidence  mentioned  in  the  fourth  exception  was  also 
/inadmissible.  The  appellee  had  no  access  to  the  books  of  the 
partnership, — was  not  bound  by  any  entries  made  in  them. 
They  were  res  inter  alios  acta^  and  if  any  deduction  can  be 
•drawn  from  them,  it  was  to  establish  the  joint  responsibility 
•of  the  appellants  as  partners,  evidenced  by  their  settiement 
•embracing  the  receipts  above  referred  to.  In  reference  to  the 
prayers  in  the  fifth  exception,  we  have  carefully  considered 
them.  We  see  no  legal  objection  to  the  prayer  of  the  ap- 
pellee. 

In  our  opinion,  the  facts  submitted  to  the  jury,  if  found  by 
•them,  were  legal  evidence  from  which  they  might  infer,  not 
only  the  partnership,  but  also  that  the  milling  business  con- 
ducted by  the  appellants,  included  the  buying  of  grain  to  be 
ground  at  the  appellant's  mill.  And  wo  also  think  that  the 
circuit  court  correctiy  instructed  the  jury,  that  though  the  ap- 
»pellee  and  Amon  Wilson  took  the  individual  notes  of  Smith 
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for  the  wheat,  mentioned  in  the  prayer,  the  firm  was  not  ex- 
empt from  liability  therefor,  miless  there  was  an  agreement 
and  understanding  to  that  effect:  See  Olenn  v.  Smithj  2  Gill  & 
J.  508;  Maryland  &  N.  Y.  C.  &  I.  Co.  v.  WingeH^  8  Gill, 
176;  Hicks  Y.Hotehkiaa,  7  Johns.  Ch.  818  [11  Am.  Deo.  472]. 

The  appellants'  second  prayer  could  not  have  been  granted. 
The  segregation  of  the  two  instances  mentioned  in  the  prayer, 
and  asking  the  instruction  thereon,  excluded  from  the  jury 
other  evidence  which  may  have  induced  the  Wilsons  to  be- 
lieve the  appellants  were  partners,  and  was  therefore  calcu- 
lated to  mislead  the  jury.  The  pcnnt  embraced  in  the  fifth 
prayer,  that  the  notes  taken  by  the  Wilsons  are  ^'evidence  as 
to  who  were  the  parties  vendor  and  vendee,  and  could  not  be 
added  to,  contradicted,  or  varied  by  parol  evidence,''  could 
not  legally  have  been  sanctioned  by  the  court,  and  was  prop- 
erly refused.  The  rule  relied  on  has  no  application  to  this 
case. 

The  sixth  and  seventh  prayers  were  objectionable,  because 
they  both  omit  the  impoftuit  qualification  that  it  must  appear 
affirmatively  that  there  was  an  agreement  and  understanding 
on  the  part  of  the  Wilsons,  in  taking  the  individual  notes  of 
Smith,  that  Folk  should  be  discharged  from  liability  in  the 
purchase  of  the  wheat, — the  necessity  of  which  we  have  recog- 
nised in  treating  of  the  appellee's  prayer.  The  only  difference 
between  the  ninth  prayer  and  the  sixth  and  seventh,  is  found 
in  the  proposition  that  if  the  Wilsons  received  the  individual 
negotiable  notes  of  Smith,  and  gave  up  the  receipts  signed 
^'  Folk  and  Smith,"  then  the  verdict  of  the  jury  must  be  for 
the  defendant 

This  prayer  was  properly  rejected,  in  view  of  the  evidence. 
It  appearing  that  Smith  had  become  insolvent,  that  these  notes 
were  in  (act  in  the  possession  of  the  appellee,  and  produced  at 
the  trial,  and  not  relied  on  as  the  cause  of  action,  but  given  in 
evidence  merely  to  show  the  balance  due  on  the  sale  of  the 
wheat,  therefore  the  appellants  could  suffer  no  injury  from 
their  negotiable  character. 

Having  thus  sanctioned  the  ruling  of  the  drouit  court  in 
regard  to  all  the  exceptionSi  the  Judgment  most  be  affirmed. 

Judgment  affirmed. 

QsHiRAL  Omonov  to  Bvhibsub  It  praptily  omatMt,  II  toy  pvl  «C  it  If 
•OaumhUiMorHttmY.  WkUe$ide,  19  Am.  Deo,  Wi,  tad  wM. 

JSmtuKKCM  or  Oomxm  RinrrATiaii,  and  mdawtMidmg  m  to  who  w«re  the 
ffoprieton  ol  a  oartam  diop^  unoDg  bosiiiOM  mflo,  oQttomi^ 
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whom  tha  parliM  iModAted,  ii  not  competent  for  the  poipoee  ol  establkhing 
a  pwtnonhip:  Mdcif  t.  Chmlm,  TI  Am.  Deo.  103. 

IvBrrxLfUAL  KoTB  07  On  Pabtrxb  Qtvmk  to  Fibm  OBSDHOBy  and  pay- 
aUa  at  nmtority  of  firm  debt^  ii  merely  a  promise  by  one  partnor  to  pay  tiM 
firm  debti  ie  not  a  oollateral  leonrity  for  the  debti  and  the  oreditor  ii  noA 
barred  from  soing  the  firm  beoaoie  of  his  laches  in  not  odUeoting  the  note 
before  the  maker's  insolTonoy:  Tjfner  t.  Sioopi,  71  Am.  Dea  841.  In  H6^ 
Jtager  T.  refi^  47  Wis.  6S1,  the  prinoipal  case  Is  dtad  to  this  poial 

PABaram's  Dkjlabatioiib  amm  BrEDnrGi  against  oqiafhisr,  in 
agunst  the  Uttor  upon  a  partamhip  Uabili^t  Mkmr.Bmfftk9$ 
SI4  aadaola. 
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f 6  AXXJV,  1.] 
07  VOLnBTABT  LoiV   FUVD   AWJOOfA'UMf   CUUnRlff  BSOOTIB,    AM 

Vmnaoonf  aay  portion  ol  iiuds  paid  by  hiniv  m  lolloiris  Hie  purpose  of 
Urn  ■MocriatJon  wme  to  oreAte  a  fondt  to  ireet  in  tiueteei^  by  the  payment 
of  entnnoe  fees,  mmi^A^y  ingtallmente  on  iharee,  finee^  and  inTOstments 
of  the  ■ami  reoeired,  with  the  provieioD  that  when  the  fonda  ahoiild 
amount  to  fire  hnndred  dollan  npon  each  ahaie  aabaoribed  for  and  atill 
held  by  membora,  they  ahoold  be  divided  among  the  ahare-holdera  pro 
rata,  and  the  aaaooiation  be  diaaolved.  The  plaintiff  amenderad  his 
ahana^  and  all  hia  right  to  participate  in  the  final  distribationol  the  fond 
aoonmnlated,  to  the  company,  for  a  consideration  leas  than  five  hnndred 
dollars,  paid  t#  him  in  adTsnoe  by  the  association,  for  which  he  bouid 
himself  to  pay  interest^  in  addition  to  the  sums  dne  from  him  for  his 
monthly  installments*  until  the  dissolution  of  the  company.  He  accord- 
bi§fij  paid  to  the  tniatee%  in  monthly  dues,  finest  interest^  eto.,  a  sum 
in  exoesa  ol  the  whole  amount  received  by  him  from  the  aaaooiation,  as 
an  adramos^  with  intereat  thereon,  and  seeks  a  recovery  against  thom  in 
tUa  aeUon,  alleging  the  oontract  to  be  usurious. 

CoRTiuoT.  Action  brought  under  the  statute  against  the 
trustees  of  a  loan  association,  to  recover  back  unlawful  interest 
|»aid  by  the  plaintiff,  and  received  by  the  defendants.  Judg- 
ment was  rendered  for  the  plaintiff  upon  agreed  faatMf  which 
are  stated  in  the  opinion,  and  defendants  appealed. 

£•  O.  Baker  J  tar  the  plaintiff. 

/.  Q.  A.  Oriffin,  for  the  defendants. 

By  Courti  MsBRicSf  J.  This  is  an  action  of  contract  to 
veoQiyer  threefold  the  amount  of  usurious  interest  alleged  to 
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have  been  recdyed  by  the  defendants  upon  the  loan  of  money 
to  the  plaintiff.  In  their  answer,  they  deny  that  any  nnlawful 
interest  was  received  or  taken  from  the  plaintiff;  and  they 
afiSrm  that  in  their  dealings  with  him  they  did  nothing  on 
their  own  accoonty  but  acted  in  all  things  exclusively  for  and 
as  the  agents  and  officers  of  the  Medford  Mutual  Fund  and 
Loan  Association. 

All  the  questions  in  controversy  between  the  parties  are  sub* 
mitted  to  the  determination  of  the  court  upon  an  agreed  state- 
ment of  facts.  From  this  it  appears  that  said  association  is  a 
voluntary  and  unincorporated  company,  formed  and  estab- 
lished in  February,  1854,  under  written  articles  of  association, 
signed  by  all  persons  who  then  were,  or  afterwards  became, 
members  of  it.  It  then  commenced,  and  has  ever  since  con* 
tinned,  to  transact  business  under  these  articles.  In  March, 
1856,  the  plaintiff  became  a  member  of  the  company,  signed 
the  articles,  and  subscribed  for,  and  took,  nineteen  shares  of 
the  association.  And  he  thereby  assumed  and  agreed  to  pay 
to  its  proper  officers  the  prescribed  entrance  fee  upon  each  of 
those  shares,  and  also  all  the  monthly  dues  which  had  then 
accrued,  and  which  should  afterwards  become  due  upon  them. 
On  the  same  day,  when  he  thus  became  a  member,  he  bid  off 
at  a  sale  of  the  funds  of  the  association,  in  pursuance  of  the 
provisions  in  article  14,  nineteen  shares  at  a  discount  of  $305 
from  the  estimated  ultimate  value  of  each  share,  which  was 
fixed  at  $500.  This  entitled  him  to  receive,  japon  executing 
the  proper  instruments  and  giving  the  required  security,  $195 
on  each  share,  amounting  in  the  whole  to  $3,705. 

The  plaintiff  thereupon  gave  to  the  defendants,  Wild,  Samp- 
son, and  Hall,  as  trustees  of  the  association,  a  bond  in  the 
penal  sum  of  four  thousand  dollars,  the  condition  of  which 
was,  that  he  should  pay  to  them  or  to  their  successors,  in  said 
trust,  the  sum  of  $56.53  monthly,  and  all  fines  duly  imposed 
upon  him,  until  the  termination  of  the  association.  At  the 
same  time,  he  conveyed  to  them  in  mortgage  by  his  deed  of 
that  date,  certain  real  estate  to  secure  the  performance  of  the 
condition  of  his  bond;  and  the  deed  contained  a  power  of  atp 
tomey  authorizing  the  mortgagees  to  enter  upon  and  sell  the 
mortgaged  premises  upon  default  of  the  mortgagor  to  make 
the  stipulated  paymente.  Upon  giving  this  bond  and  mortgage, 
the  plaintiff  received  the  sum  of  $2,612.73  of  the  company  in 
money,  and  the  balance  of  said  sum  of  $3,705  was,  by  his  consent 
and  agreement,  applied  to  the  payment  of  said  entrance  feee 
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and  monthly  dues  which  had  then  accrued  and  becom3  due 
upon  said  nineteen  shares,  and  to  the  payment  also  of  a  small 
claim  for  interest,  req)ecting  the  validity  of  which  no  question 
has  been  raised.  In  this  manner,  the  plaintiff  received  of  the 
company,  and  availed  himself  of  the  entire  sum  of  $3,706^  Uy 
which,  under  the  purchase  of  said  funds  or  shares,  as  above^ 
mentioned,  he  became  entitled.  He  subsequently  made  several 
payments  in  performance  of  the  condition  of  his  bond,  but 
having  eventually  failed  to  make  other  payments  required  by 
it,  the  defendants,  Hall,  Thomas,  and  Lawrence,  who  had  in 
the  mean  time  succeeded  to  Wild,  Sampson,  and  Hall,  in  their 
oiBce  of  trustees,  for  breach  of  the  condition  of  the  deed,  en- 
tered upon  and  took  possession  of  the  mortgaged  premises, 
and  made  sale  of  the  same,  in  pursuance  of  the  power  given^ 
them  therein  for  that  purpose,  for  the  sum  of  $2,41Qf  The 
company  claim  to  retain  the  whole  of  this  sum  in  satisfiu^tioD 
of  the  remaining  alleged  indebtedness  to  them. 

These  facts,  considered  in  connection  with  the  agreement  of 
the  members  of  the  company,  as  expressed  in  their  '^  articles 
of  association,"  by  which  their  respective  rights,  privileges,  and 
obligations  are  defined  and  limited,  do  not  show  that  the  trans- 
action between  the  parties  to  this  suit  was  in  violation  of  any 
of  the  provisions  of  the  statute  by  which  the  rate  at  which 
interest  may  be  contracted  for  or  taken  is  regulated  and  estab- 
lished: R.  S.,  c.  35,  sees.  1,  2;  Qen.  Stats.,  c.  63,  sees.  3,  4. 

In  their  negotiation  with  the  plaintiff,  he  well  knew  that  tho 
defendants  were  not  acting  for  themselves,  but  were  acting  ex- 
clusively in  their  official  relation  as  officers  and  trustees  of  the- 
association.  Before  the  negotiation  took  place,  he  had  become, 
as  it  was  essential  that  for  that  purpose  he  should,  a  member 
of  the  company;  and  he  had  Uius,  in  consideration  of  the 
privileges  and  advantages  to  which  he  thereupon  became  en- 
titled, contracted  and  agreed  that  until  its  termination  he 
would  pay  to  the  company,  during  the  week  next  preceding 
every  monthly  meeting,  two  dollars  as  monthly  dues  for  each 
and  every  share  held  by  him,  and  also  all  the  fines  which 
should  be  duly  imposed  upon  him:  Arts.  1,  2,  10.  It  was 
after  he  had  assumed  this  obligation,  and  contracted  to  make 
these  payments,  that  as  a  member  of  the  association,  and  in 
right  of  the  nineteen  shares  which  he  had  subscribed  for  and 
taken,  he  became  a  purchaser  of  its  funds.  That  purchase 
did  not  relieve  him  from  his  pre-existing  obligation;  but  upon 
realizing  the  money  to  which  it  entitled  him,  he  was  there* 
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upon  liablOi  accoiding  to  the  terms  of  his  agreement,  to  pa/ 
interest  upon  it  at  the  legal  rate.  It  was  also  a  part  of  the 
stipulations  upon  which  the  sale  was  made,  that  the  pur- 
chaser, in  addition  to  security  for  punctual  payment  of  the 
interest  of  the  money  advanced  to  him,  should  give  security 
also  for  the  faithful  performance  of  his  promises  previously 
made  respecting  finea  and  monthly  dues.  Upon  consumma- 
tion of  the  bargain  respecting  tl^  sale  of  its  funds,  these 
claims  of  the  company  for  interest  on  money  advanced,  and 
for  monthly  dues  as  they  should  from  time  to  time  become  pay* 
able,  were  and  would  remain  entirely  distinct  and  independent 
of  each  other.  But  the  promises  to  pay,  or  the  conveyances 
to  secure,  the  payment  of  such  separate  claims,  might  be  con* 
tained,  at  the  pleasure  of  the  parties,  in  one  and  the  same  or 
in  separate  and  different  instruments.  And  it  was  undoubt- 
edly the  intention  of  the  parties  in  this  instance,  that  the 
plaintiff  by  his  bond  should  obligate  himself  to  pay  monthly 
dues  upon  his  shares  as  well  as  interest  upon  the  money  which 
he  received,  and  that  by  his  mortgage  deed  he  should  give  se- 
curity for  the  performance  of  his  promises  in  both  particulars. 
When,  therefore,  he  made  it  the  condition  of  his  bond  that  he 
should  pay  to  the  association  until  its  termination  $56.53 
monthly,  and  on  or  before  the  first  Monday  in  each  month,  he 
promised  to  pay  no  more  for  interest  on  tiie  money  advanced 
to  him  than  interest  at  the  rate  established  by  law;  for  this 
sum  of  $56.63  consists,  first,  of  $38,  which  is  the  amount  of 
the  monthly  dues,  and  $18.53,  which  is  the  interest,  computed 
at  the  legal  rate,  upon  the  money  which  he  actually  received 
from  the  company  upon  the  purchase  which  he  made.  It  is  cer* 
tain,  therefore,  that  in  the  instruments  executed  by  the  plaintiff 
and  delivered  to  the  defendants,  there  was  no  agreement  or  con- 
tract in  violation  of  the  statute,  and  no  provision  whatever  fiir 
the  payment  of  any  excessive  or  usurious  interest.  Nor  has 
there,  in  fact,  been  any  such  interest  unlawfully  received  or 
taken,  either  by'  the  defendants  or  by  the  company  which  they 
represent.  For  if  the  money  realiised  from  payments  by  the 
plaintiff,  and  from  the  sale  of  the  mortgaged  premises,  exceeds 
the  amount  to  which  the  company  is  entitied  under  the  bond 
and  the  articles  of  association,  the  balance  belongs  and  is  to 
be  accounted  for  to  him.  No  part  of  such  balance  can  be 
treated  as  interest,  for  it  is  not  retained  on  that  account,  but 
upon  claims  of  an  entirely  different  character,  the  particulars 
of  which  are  recited  in  the  statement  of  facts. 
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The  Bame  ooncltisioii  results  from  the  facts  examined  in  a 
different  aspect.  The  money  which  the  plaintiff  received  was 
not  a  loan,  bnt  an  advancement  to  him  by  the  company,  in 
pnrsuance  of  due  proceedings  under  and  in  accordance  with 
the  provisions  of  article  14  of  the  articles  of  association.  By 
that  article  it  is  provided  that  whenever  'Hhe  funds  of  the 
association  shall  amount  to  the  sum  of  five  hundred  dollars 
(one  share),  the  same  shall  be  put  up  to  competition  among 
the  members,"  and  he  who  offers  the  highest  premium  for  the 
same  shall  be  entitled  to  it,  upon  giving  to  the  association 
security  for  the  payment  of  his  subscription, — that  is,  his 
monthly  dues,  interest  upon  the  money  received,  and  the  fines 
which  shall  be  duly  imposed  upon  him.  But  no  provision  is 
made,  nor  is  any  stipulation  required,  for  the  repayment  of  the 
principal,  because  that  is  not  the  end  and  purpose  intended  to  be 
accomplished  by  the  parties  in  the  transaction.  For  although 
the  proceeding  is,  in  form,  a  sale  or  disposition  of  its  funds,  it 
is  in  fact  a  redemption  by  the  company  of  the  share  or  shares 
of  the  member  who  is  nominally  a  purchaser  of  its  money.. 
The  articles  of  association  provide  for  the  accumulation  of  a 
fund,  by  the  voluntary  contribution  of  its  members,  for  their 
mutual  benefit,  which,  when  it  becomes  sufficient  to  pay  to 
the  holder  of  each  unpurchased  share  the  sum  of  five  hundred 
dollars,  is  then  to  be  distributed  among  them  and  the  asso- 
ciation is  no  longer  to  exist:  Arts.  1,  2,  10.  But  by  article 
14,  provision  is  made  by  which  a  member  may,  whenever 
the  company  is  in  possession  of  funds  enabling  it  to  make 
advances,  receive  a  stipulated  sum  of  money  instead  of  that 
share  or  proportion  which  he  would  be  entitled  to  receive  upon 
the  termination  of  the  association.  What  sum  shall  so  bo 
received  in  discharge  and  satisfaction  of  the  ultimate  esti- 
mated value  of  the  share,  must  necessarily  be  a  subject  of 
agreement  between  the  parties,  at  the  time  the  money  is  ad- 
vanced; because,  owing  to  a  variety  of  causes  which  may  tend 
on  the  one  side  to  retard,  or  on  the  other,  to  hasten,  tibe  ac- 
cumulation of  the  proposed  fund,  rendering  the  period  of  the 
termination  of  the  association  a  matter  of  entire  uncertainty, 
the  present  value  of  the  share,  which  is  otherwise  to  be  paid 
fisr  upon  the  final  distribution,  cannot  be  calculated  with  any 
degree  of  exactness,  or  according  to  any  absolute  and  fixed 
-fltendard  by  which  it  may  be  measured.  It  is  obvious  that  if 
all  the  members  should  punctually  pay  their  monthly  dues, 
DO  one  incurring  at  any  time  any  fine  or  forfeiture,  they  would 
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all  contribute  eqaally,  in  proportion  to  their  respective  shareip 
to  the  common  fiind  finally  to  be  diyided;  and  consequentl/ 
that  any  one  of  them  who  should  receive  an  advance  paymeot 
in  redemption  of  his  share  at  any  agreed  rate  of  disconnti 
npon  the  condition  of  paying  interest  upon  the  sum  so  received 
until  the  close  of  the  association,  would,  as  a  matter  of  course, 
be  a  loser;  for  in  this  case  his  contribution  would  be  the  sanM^ 
but  his  receipts  would  be  less  than  those  of  his  associate!. 
But  the  duration  of  time  within  which  this  fund  shall  be 
accumulated  may  be  essentially  diminished  by  the  operatioa 
of  various  provisions  in  the  articles  of  association  respecting 
fines,  forfeitures,  and  discounts  upon  the  redemption  of  shares: 
Arts.  10, 12, 13,  14, 15, 16,  24.  And  thus  it  may  happen  thai 
by  this  shortening  of  the  time  during  which  the  process  of 
accumulation  is  going  on,  the  money  received  by  the  member 
whose  share  is  redeemed  will  be  greater  in  amount  than  the 
aggregate  of  all  the  interest  he  pays  upon  it,  added  to  the 
sum  of  all  his  contributions  in  monthly  dues,  or  otherwise,  U» 
^  the  fund.  Even,  therefore,  if  such  contributions  by  way  of 
monthly  dues  could  be  considered  as  a  substantial  repayment 
of  the  principal  advanced,  it  would  be  entirely  uncertain,  at 
the  time  of  the  advancement,  what  sum  including  interest 
would  ultimately  prove  to  be  required  in  fulfillment  of  the 
contract  to  be  paid  upon  it;  for  this  must  depend  upon  the 
duration  and  continuance  of  the  association  and  the  success 
of  .its  operations,  which  are  contingencies  beyond  the  reach  of 
exact  or  accurate  calculation.  And  since  it  cannot  when  the 
the  share  is  redeemed,  and  the  money  is  thus  advanced,  be 
foreseen  by  reason  of  these  contingencies,  which  of  the  par- 
ties will  ultimately  gain  the  advantage  by  the  transaction,  it 
certainly  cannot  be  said  that  their  contact  is  in  efiPect  an 
agreement  for  the  reservation,  pajrment,  or  taking  of  interest 
at  an  excessive  or  unlawful  rate.  But  as  the  member  whoee 
share  is  redeemed  may,  by  the  operation  of  these  contingent 
causes,  be  the  gainer,  and  as  he  is  by  the  terms  of  the  contract 
to  pay  interest  upon  all  the  money  which  he  receives  until  the 
termination  of  the  association,  it  is  obvious  that  a  portion  of 
the  principal  advanced  is  put  at  hazard.  So  far  as  this  does 
or  may  occur,  the  redemption  by  the  company  of  a  share  of 
one  of  its  members  resembles  and  is  in  some  degree  analogous 
to  those  contracts  which  are  held  not  to  be  usurious  although 
oontaining  stipulations  for  the  payment  of  extra  interest^ 
because  the  principal  is  put  at  hazard  by  being  made  to  depend 
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upon  contingent  or  fortoitous  events,  as  in  the  cases  of  bottomry 
and  respondentia,  or  loans  on  pwUobit  bonds  and  the  like: 
2  Parsons  on  Contracts,  415;  Thcmdihe  v.  SUme^  11  Pick.  183. 

It  is  apparent,  from  these  considerations,  that  whether  a 
member  of  a  fhnd  and  loan  association,  constituted  in  the 
manner,  and  having  as  the  basis  of  its  organisation  rules  and 
articles  similar  to  l£ie  one  now  before  us,  will,  in  any  particu- 
lar instance,  gain  or  lose  upon  the  redemption  of  his  share, 
must  at  the  time  of  the  transaction  be  mere  matter  of  specu- 
lation or  conjecture.  That  the  prospect  of  gain  may  prove 
illusory,  and  the  speculation  disastrous,  may  not,  perhaps,  in 
view  of  the  somewhat  complicated  provisions  introduced  into 
the  articles  of  association,  seem  to  be  improbable.  Such,  cer- 
tainly, was  the  result  in  the  present  case,  in  which  the  money 
actually  received  from  the  plaintiff,  and  from  the  sale  of  his 
property  mortgaged  as  security,  is  equivalent  to  the  principal 
advanced,  with  interest  at  the  rate  of  eighteen  or  twenty  per 
cent  i)er  annum  upon  it,  if  the  company  is  really  entitled  to 
hold  all  they  have  received  in  satisfaction  of  lawful  claims. 
But  the  parties  had  a  right  to  make  the  share  or  interest  of 
the  plaintiff  in  the  accumulating  fund  of  the  company  a 
subject  of  negotiation  and  of  bargain  and  sale,  and  having 
£Eurly  entered  into  a  contract  in  relation  to  it,  they  are  bound 
by  its  stipulations,  although  it  proves  in  the  end  to  be  specially 
disadvantageous  to  one  of  them.  This  does  not  make  the 
contract  usurious:  Merrill  v.  Mclntire,  13  Gray,  157. 

From  the  provisions  of  article  18  of  the  articles  of  associa- 
tion, it  also  results  that  the  contract  between  the  plaintiff  and 
the  defendants  was  not  usurious.  By  those  provisions,  the 
plaintiff,  as  mortgagor,  has  a  right  to  redeem  his  mortgaged 
estate  by  the  payment  of  what  is  actually  due  to  the  company 
for  whose  benefit  it  is  held  by  the  trustees  to  whom  the  con- 
veyance in  mortgage  is  made.  In  the  case  of  Barter  v.  Bige* 
Ioi47, 15  Gray,  130,  it  was  determined,  under  articles  similar  to 
those  now  before  us,  that  the  mortgagor  might  apply  to  the 
payment  of  the  debt  secured  by  the  mortgage  all  the  sums  he 
iiad  paid  as  monthly  dues,  and  be  entitied  to  redeem  upon 
payment  of  the  balance  of  the  sum  advanced  to  him,  with 
simple  interest  added  to  it.  This  precludes  the  mortgagee 
from  the  right  or  the  power  of  exacting  the  payment  of  a 
greater  rate  of  interest  than  that  established  by  law. 

Finally,  the  transaction  between  the  parties  cannot  bo 
deemed  to  embrace  an  agreement  between  them  for  the  reserva« 
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tion  or  payment  of  OBtirioiis  interest,  because  it  was  a  dealing 
between  them  as  partners  in  relation  to  a  partnership  fond  in 
which  they  had  a  common  interest  They  all  participated^ 
in  proportion  to  their  respectlTe  rights  or  number  of  shares  in 
the  company  respectiyely  subscribed  for  and  taken,  in  the 
consequences  resulting  {it>m  the  transaction.  To  this  extent 
they  seyerally  were  benefited  by  the  gain,  or  sufTer  by  the 
loss  resulting  from  it  In  such  case,  there  can  be  no  violation 
of  the  statute  regulating  the  rate  of  interest  This  principle 
has  been  recognized  and  affirmed  by  courts  of  the  highest  au- 
thority. In  the  case  of  Silver  y.  Barnes^  8  Scott,  300,  it  was 
determined  that  the  purchase  by  a  member  of  a  '^  benefit 
sociely  "  organized  for  purposes  and  upon  articles,  rules,  and 
by-laws  very  similar  to  those  contained  in  the  articles  of  asso-^ 
dation  under  our  present  consideration,  of  eighty  pounds,  pari 
of  its  funds,  at  a  premium  of  fifteen  pounds,  did  not  make  the 
contract  usurious.  Chief  Justice  Tindal  said  the  money 
which  was  so  received  was  not  the  conmion  case  of  a  loan,  but 
was  a  mere  advance  or  allotment  of  a  portion  of  the  partner- 
ship fund,  in  which  the  defendant  had  an  interest  in  conmion 
with  the  other  members  of  the  sociely,  and  therefore  that  the 
oontract  was  lawful  and  must  be  enfiiroed.  He  referred,  in 
stating  the  opinion  of  the  court,  to  a  former  case  in  which  the 
same  doctrine  had  been  affirmed. 

For  these  reasons,  we  are  of  opinion  that  the  contract  can* 
not  be  adjudged  to  have  been  usurious,  and  therefore,  in  pur- 
suance of  the  agreement  of  the  parties,  judgment  must  bo 
entered  for  the  defoadants. 

HmoBr  or  BinLDrao  and  Lqav  Asaoouxnura^  and  tlia  oaion  tad  aflbol 
of  the  reUtioiiB  created  between  eooh  an  aamoiatinn  and  iti  menibQn»  under 
ertioles  of  asaooiation  oontainiqg  jfgonmtma  like  thoae  in  the  principal  oaM^ 
fionn  the  anbjeot  of  a  lengthy  note  to  JUbertiom  t.  HcmaKUad  Amoc^  69  Am. 
Deo.  16a 

OoNXBAcnB  or  Bdildow  ahb  Lqav  AmnfnkTmn,  wmrma  Uimtiocm.  — 
Whether  a  oontraot  between  a  boildiag  and  loan  aasooiation  and  a  boROwiqg 
member  is  xunaiaaB,  is  a  qaeatioii  diaooaaed  to  aome  extent  in  JUberttom  t. 
Homestead  Auoc,  69  Am.  Dee.  160^  nota^  where  the  anthoritiea  aie  fnlly 
eoQeoted.  See  alaov  ae  baaring  on  tiie  qneation»  HVif  Wkuied  Stm,  Bmik  t. 
Ford,  71  Id.  66;  OohmAia  BuUd.  etc  Aeoodaikm  ▼.  BolUtiger,  76  Id.  463. 
Briefly  atated,  the  porpoae  of  anoh  an  aaaodatian  ia  the  aooomnlatiaa  of  fnnda 
for  diviaion  among  the  membera,  the  inTeatment  of  anoh  fnnda  until  tlie 
appointad  period  of  diviaion,  and  to  enable  ita  membera  to  obtain  by  antiaipa- 
tion  a  loan  or  advanee  from  the  aaaooiation,  on  anoh  tnrma  aa  may  be  pra> 
aaribedy  the  proportion  to  which  on  diTiaioD  it  ia  oontamplatad  they  wiU  be 
entitled  to  reoeivei  Ita  leading  object  ie  to  enable  peraona  of  limited  meaim 
and  inooma  to  aeonre  homea  for  themael  vea  by  paying  at  abort  interrala  email 
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muDB  or  due8»  which  it  was  in  their  power  to  pay:  See  Mimigomeiy  AfuL  Bu3d. 
€tc  Aaaoe,  ▼.  Ihbbuon,  69  Ala.  418;  Hamnerglough  ▼.  Ktmaat  Otty  BuUd.  ek, 
Anoc,  79 Mo.  83;  P/Merr.  Wheeling BuHtL  Assoc,  19  W.  Va.  684;  Cookr. 
KenJt,  106  Maaa.  252.  The  feature  which  oontemplatea  the  advance  of  money 
by  way  of  loan  to  a  member,  or,  aa  it  is  aometimea  called,  "a  loan  on  hii 
intereat  in  the  aaaociatian,*'  ia  common  to  all  aaaodationa  of  thia  character; 
and  when  the  aaaociation  ia  merely  volantary,  aa  in  the  principal  caae,  or  ia 
endowed  with  corporate  capacity,  not  having  apedal  ani^ority  to  enter  into 
anch  a  tranaaetion,  ita  l^gal  efficacy  ia  a  qaeation  upon  which  the  anthoritiea 
are  conflicting;  See  MmUgomerff  MuL  BttStL  etc  Assoc,  ▼.  Bcbbuon,  69  Ala. 
419;  and  caaea  collected  in  note  ioBobertsonr.  Homestead  Assoc  f^  Am,  Dec 
160.  It  may,  howerer,  be  obaenred,  that  nnincorporated  building  aodatiea 
have  not  exiated  to  any  great  extent  in  thia  coontry,  ezoept  in  Maaaadmaetta 
and  Penn8ylvani%  bat  thqr  exiated  and  flooriahed  formany  yeacain  England, 
prior  to  the  enactment  of  any  atatote  providing  for  their  incorporatifla:  See 
Bibb  ComUy  Loan  Assoc  v.  Bkhards,  21  Qa.  592;  P/ekter  v.  WhseUag  BuSUL 
Assoc,  19  W.  Va.  693^  giving  a  hiatory  of  Britiah  l^gialatioa  upon  the  aab- 
jeot.  In  the  leading  Sngliah  caae  of  Sttver  v.  Banses,  6  Bing.  N.  O.  180, 
8.  C,  8  Scott,  800^  the  building  aodety  waa  nnincocporatad,  and  ilie  qneatifln 
waa,  whether  the  redeeming  of  a  ahwe  or  hia  intereat  by  a  member  waa  a 
loan  of  money,  or  a  dealing  with  the  partnerahip  fond;  the  coort  took  the 
latter  view,  and  held  that  the  agreement  to  pay  the  preminm  for  the  prece- 
dence in  getting  the  money  waa  not  to  be  regarded  aa  ™*^^'"g  the  tranaaetion 
nauziooa.  Thia  dedaion  has  been  followed  by  the  anbaeqaent  Engiiah  dada- 
iona,  even  in  caaea  of  building  aodetiea  regolarly  incorporated  under  the 
atatote^  which,  however,  providea  'Hhat  itahall  be  lawfol  for  the  aodetiea 
to  receive  from  their  members  anma  of  money  by  way  of  bonna  on  ahares  for 
the  privilege  of  reodving  the  aame  in  advance  prior  to  their  being  reaUnd  ": 
See^nrftrie^  v. Cotton,  5  De  Gex&  &  17;  S.  a,  8  Sng.  L.  &  Bq.  57;  Seagrave 
V.  Pope,  1  De Gex,  M., &  G.  783;  &  C,  16  Eng.  L.  &  Eq.  477;  Inrt  Durham 
ComOy etc  BmkL  Assoc,  IL.  B.,  12Eq.,  516;  OutbOlY.  Sngdom,  1  Ex.  494. 
The  prindpal  caae  f  dlowa  the  Engliah  dodmonfl  in  holding  that  by  reaaon  of 
the  relation  existing  anumg  the  membera  of  a  building  asaodation,  no  nanri- 
ooa  contract  can  be  made  by  one  with  the  other,  and  thia  doctrine  ia  followed 
in  Bomber  v.  MiU  Bioer  Loan  Fwnd  Assoc,  7  AUen,  100,  dting  the  prindpal 
eaae.  So^  the  prindpal  caae  ia  dted  and  approved  in  ClarksmUe  BtdkL  and 
Loan  Amoc  v.  Stephens,  26  K.  J.  Eq.  355,  and  the  doetrine  applied  in  the 
eaae  ol  an  incorporated  bnilding  asBodatioa:  See  alao  FraaHBn  BmkL  Aeeoc 
V.  Marsk,  29  N.  J.  L.  225.  The  doctrine  of  the  EngUah  caaea  waa  adopted 
in  Maryland:  Bobertson  v.  Homestead  Assoc,  10  Md.  397;  8.  C,  69  Am.  Deo. 
145;  oamptmOeigery.Ilig^Oennan Build.  Assoc,  SSldA.  569;  £fome  MvL 
BsdUL  Amoc  v.  Thunby,  58  Id.  284;  Border  State  etc  BmkL  Assoc  v.  Jib- 
OaHky,  57  Id.  565;  Peter^s  Build.  Assoc  Case,  51  Id.  198;  Birmmgham  v. 
Maryland  etc  Homestead  Assoc^  45  Id.  541;  and  in  Kew  Hampahire^  in  tlie 
of  Shannon  v.  Iknm,  43  K.  H.  194^  foUowing  the  Maaaadmaetta  de- 


So  it  waa  dedded  bjthe  sopreme  coort  of  Illinda,  that  where  a  member  of 
«  bnilding  aaaociation  obtaina  a  loan  of  money  therefrom,  nnder  the  ayatem 
of  bidding  the  higheat  preminm  for  the  loan,  aa  provided  for  in  the  atotnte^ 
the  transaction  will  not  be  regarded  aa  nanriooa,  although  it  may  reanlt  that 
the  borrower  will  be  required,  nnder  the  proviaiona  of  the  contract,  to  pay  a 
greater  price  for  the  nae  of  the  money  advanced  to  him  than  would  be  allow- 
able under  the  general  law  regulating  the  rate  ol  intereat:  Holmes  v.  Smythe, 
100  JUL  413^  42S;  dting  the  prindpal  caae;  and  aee  Montgomery  MuL  A^L, 
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Aaaoc.  v.  HobinBon,  69  Ala.  41S;  Maue^  v.  BmUi.  Asmc,  22  Kan.  024;  Wklk 
r,Meehankt^B9ad.f^dAsMe.,22Qn,tL2SB;  McLaughBnr.  CUkmt^  BmUtL 
tic  AsMCt  62Ind.  264;  Skc^ffreifY.  Loanami  BuUcL  Aaaoc,9ilLWk  Un- 
der the  Ohio  " building  and  loan  aHooiatian  aot^"  eompcnwation  for  tbe  naa 
of  money  advanced  by  such  aieooiation  to  a  member  or  depositor,  in  exoe« 
of  the  rate  of  interest  allowed  by  law,  and  not  derived  from  dnea»  finai^  or 
premiums  paid  by  the  borrower  for  the  right  of  precedence  in  taking  loeh 
loan,  is  held  to  be  usurious:  BaU$  ▼.  Peoples  Bao,  tte.  AsnCf  42  OkdOf  066; 
Fortst  CUy  etc  BuikL  Anoc  ▼.  ChUagker,  26  Id.  206;  Attame^^OemBroi  t. 
QftemriUB  BuOd,  tic  Auoc,  29 Id.  92;  and  see  BedMiY.  Brekm,  26  P^  St 
269;  BeiBerr.WUBam  TtUSaa.  FtmdAtBoc,  69 Id.  137;  LMsy.  OermamUmm 
BmUd.  Assoc,  69  Id.  16;  Tomans  Appeal  06  Id.  118;  MSltY.  SaHdmr^  BuOi. 
Auoc,  76  K.  0.  292;  MvL  Sa»,  Bofnk  a$id  BML  Assoc  ▼.  WSeooe,  24  Conn. 
147;  Bawkeife  Ben^  and  Loan  Assoc  r.  Bhcklmm,  48  Iowa,  886;  Martim  t. 
KasksOe  BuOd,  Assoc,  2  Cold*  418;  Gordon  v.  Winehesier  Bttild  etc  Assoc, 
12  Bush,  110;  Meehania^  etc  ByUd.  and  Loan  Assoc,  16  8.  C.  462;  Lineoin 
BuOd,  etc  Assoc  v.  Graham,  7  Keb.  173.  And  it  was  held  in  New  York,  in 
the  case  of  an  unincorporated  building  association,  that  the  redemption  of  a 
member's  share  was  a  loan,  and  the  taking  of  the  premium  for  the  pref ereuca 
was  usury:  Mebdlle  r.  Am.  Ben^  BML  Assoc,  83  Barb.  103;  and  see  Janeti 
T.  Coke,  68  Pk.  St  67.  But  under  the  New  York  act  of  1851,  for  the  incor- 
poration of  "  buildinj^  mutual,  loan,  and  accumulating  fund  associations, "  aa 
amended  in  1876,  the  taking  of  a  premium,  upon  making  a  loan  or  adranoa 
upon  the  shares  of  a  member,  ia  authoriaed,  and  such  loan  is  not  usurions: 
Conoordki  Boo.  and  Loan  Assoc  r.  Bead,  93  N.  Y.  474.  In  West  Virginia^ 
when,  in  redeeming  shares,  a  building  association  adyanoes  money  to  a  mem- 
ber  who  has  bid  the  highest  preminm  for  the  precedence  in  taking  the  monej, 
such  advance  of  money  is  held  to  be  a  loan,  and  as  such  is  under  the  oper»> 
tion  of  the  statute  against  usury,  exdept  so  far  as  it  is  protected  against  tha 
operation  of  the  usuiy  law  by  the  profvinon  of  the  statute  anthoriiing  tfaa 
association  to  take  such  premium  in  addition  to  the  legal  rate  of  interest: 
P/eister  v.  Wheeling  BuUd.  Assoc,  19  W.  Va.  676;  and  see  Parier  t.  V.  8. 
BuStd.  etc  Assoc,  Id.  744;  Hdgh  v.  U,  8.  BuUd.  etc  Assoc,  Id.  792.  After 
a  review  of  the  authorities,  the  conclusion  arrived  at  was,  that  when  the  build- 
ing association  is  uninoorporatod,  and  therefore  a  partoersh^  the  weight  of 
authority  is  to  the  effect  that  a  share  redeemed  by  the  assooiation  ahould  be 
regarded,  not  as  a  loan,  but  as  an  advancement  made  out  of  the  partnership 
assets.  But  if  it  should  be  found  that  this  method  of  doing  its  business  waa 
in  truth  and  fact  a  mere  cover  to  effisct  loans  at  illegal  interest  nudi  n  redemp* 
tion  of  sharea  by  the  associatian  would  be  rogarded  as  a  loan:  P/eister  v. 
Wheeling  Btdld.  Assoc,  19  W.Yn,  110;  tkd  see  Bsdwhss  r,  Oaie  (Htif  Loan  etc 
Assoc,  64  0a.  474;  Pcarloer  y.  FvUon  etc  Assoc,  46  Id.  IW;  Shannon  y.  Ikmnt 
43  N.  H.  194;  Bibb  Oouni^  Loan  Assoc  v.  BtOards,  21  Oa.  692:  And  Urn 
right  of  a  member  to  recover  back  money  paid  by  him  in  excess  of  the  legal 
rate  of  interest  has  been  sustained:  PhUanikropie  Build,  Assoc  v.  MeKnigkt, 
86  Pa.  St  470;  compare  Parier  y.  FuUon  Loan  etc  Assoc,  42  Ga.  461;  MiOs 
V.  BaUsbury  BuUd.  etc  Assoc,  76  N.  0.  292;  Latham  y.  Washington  BuUd.  etc 
Assoc,  77  Id.  145;  ifaii^  v.  BuUd,  Assoc,  6  Fhila.  421.  U  a  building  asao* 
dation  loans  its  funds  to  persons,  not  members  of  the  association,  upon  a 
premium  or  bonus  in  addition  to  the  l«gal  rate  of  interest  sueh  a  loan  is 
usurious,  and  the  association  cannot  recover  more  than  the  l^gal  rate:  Build, 
Assoc  V.  Thompson,  19  Kan.  321;  and  see  Mechanics^  etc  BmkL  Assoc  v. 
Meriden  Agency  Co.,  24  Conn.  169;  roimer'«  Appeal,  96  P^  St  118; 
Appeal,  Id.  122. 
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Flint  v.  Flint. 

f6  Aiunr,  S11 

fcooiBsniiiiT  or  NMonABUi  NovB  to  Two  Punoi^  Patabui  Qoni  Hakv  fo 
Sach,  akd  Dilivxbt  to  Qhb  lOB  BivBiiT  ov  Boc]^  Tests  a  valid  this 
m  botht  although  the  other  did  not  aooept  the  tnmsf er  nntQ  afterward, 
and  they  may  maintain  a  joint  action. 

Is  AonoH  BT  IvDOBSBB  AOAiBsr  Maxbbob  Noti»  Lattbb  oabvot  Sbt  OfV 
Claim  a&aiswi  Patbb^  aoomiDg  after  the  indorsement^  he  being  present 
when  the  Bote  was  deliyered  by  the  payee  to  the  indorsee  with  intent  to 
transfer  the  title^  slthongh  the  aotoal  indonement  was  not  made  nntil 
afterward. 

Iv  Acnoir  btIndobbbb  AOAiNBr  Mattkb  ov  Notb,  Bvidbmub  ib  Iboomfbkbbt 
TO  Show  Dbclabatiohs  or  TAima,  smoe  deeeasedy  that  the  indorsee  bad 
the  note  and  would  not  ipTO  it  np,  prior  to  a  time  whan  the  payees  in 
presence  of  the  maker,  delivered  it  to  the  indorsee. 

Qtmov  or  WmrsaB  as  to  Valub  or  Laitd  ib  Ck>HTB0VBB8r  m  Fbofbblt 
Ez0LUl>BD^  where  the  only  evidence  of  his  being  qnalifled  to  express  an 
opinion  is  his  own  statement  that  he  know  the  valns^  and  was  oon^e- 
tent  to  state  it. 

Jmbssobs'  OmciAL  Valttatiob  m  hot  Oompbxsht  Kvuibmcb  to  show  valno 
el  land  in  controversy. 

rkmncFnoB  as  to  Patmbnt  or  Ihtkbbbt. — Note  was  dated  April  28, 1836^ 
and  indorsed  as  foUows:  ^'Interest  paid  np  to  April  28^  1888.  Received 
one  year's  interest.  Received  one  year's  interesti  Jnno  13^  1866  ":  BM, 
BO  presumption  in  law  that  the  interest  had  been  paid  to  the  data  last 
named. 

CoNTBACT.  Action  on  a  promissory  note,  dated  April  28, 
1836,  and  payable  on  demand,  brought  by  two  indorsees  against 
tlie  maker,  all  being  children  of  the  payee.  Besides  the  in- 
dorsement by  the  payee,  the  note  also  bore  two  indorsements 
9t  interest,  one  of  April  28,  1838,  and  the  other  June  13, 1855. 
It  appeared  that  the  payee's  indorsement  was  made  without 
consideration,  and  that  one  of  the  indorsees  was  not  present  at 
tlie  time.  The  last  indorsement  of  interest  was  written  by  the 
defendant^  the  payee  then  delivering  the  note  to  Sarah  Flinty 
of  the  plaintiffs,  in  the  presence  and  hearing  of  the  defend- 

it,  saying  'Hhis  note  is  for  the  girls.''  This  plaintiff  after- 
wards kept  the  note,  and  it  was  indorsed  by  the  payee  to  both 
tlie  plaintiffs  in  November,  1855.  The  diefendant  offered  to 
profve  on  the  trial  that  in  1854  the  payee  said  that  the  plain* 
Vdtf  Sarah  Flint,  had  her  papers,  and  would  not  give  them  up^ 
lot  the  evidence  was  excluded.  On  a  claim  of  set-off  by  the 
defendant,  the  testimony  of  a  witness,  as  to  the  value  of  the 
payee's  real  estate,  was  also  excluded;  as  was  likewise  evi- 
dence of  the  assessors'  official  valuation  of  said  estate.  There 
was  a  verdict  tor  the  plaintiffs,  and  defendant  alleged  ezcep* 
lions. 
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W.  P.  Harding f  for  the  defendant. 
C.  P.  Juddf  for  the  plaintiffs. 

By  Coort,  Dbwet,  J.  1.  This  action  was  properly  institated 
in  the  names  of  the  present  plaintiffs,  the  indorsement  of  the 
entire  note  being  made  to  the  two  indorsees,  and  the  claim  as 
respects  the  maker  not  being  divisible  into  two  separate  caused 
of  action.  The  deliyery  to  one  of  the  indorsees,  and  a  suit 
instituted  and  carried  on  for  the  benefit  of  both,  with  their 
concurrence,  show  a  sufficient  acceptance  of  the  transfer  ta 
them.  By  these  acts,  they  became  legal  parties  to  the  note^ 
and  are  entitled  to  enforce  the  payment  of  any  sum  due 
thereon,  and  as  to  which  no  defense  existed  as  against  the 
payee  at  the  time  of  the  transfer,  although  the  note  was  trans- 
ferred to  them  as  a  gift  by  the  payee. 

2.  The  ruling  of  the  court  excluding  as  a  set-off,  or  pay- 
ment, any  indebtedness  of  the  payee  to  the  defendant  for  sup- 
port after  November,  1855,  was,  upon  the  facts  shown  in  the 
case,  sufficiently  favorable  to  the  defendant. 

3.  The  propc^ed  testimony  of  Harriet  Beverly,  as  to  state- 
ments of  the  payee  in  reference  to  the  possession  of  the  note 
in  1854,  was  immaterial,  inasmuch  as  tiie  payee  in  1855  was 
shown  to  have  had  the  actual  possession  of  it,  and  at  that 
date  to  have  passed  the  same  by  her  indorsement,  and  by  the 
delivery  of  it  to  one  of  the  indorsees  for  the  benefit  of  both. 

4.  The  exceptions  to  the  ruling  of  the  court  rejecting  the  evi- 
dence of  Peabody,  as  to  the  value  of  the  house,  are  not  sustained. 
His  qualifications  to  give  an  opinion  as  to  the  value  of  the 
house  were  so  imperfectly  shown  as  to  justify  the  presidii^ 
judge  in  rejecting  the  same.  It  was  not  shown  that  he  had 
owned  or  occupied  any  land  in  the  vicinity,  or  of  like  char- 
acter with  that  of  the  subject  of  inquiry,  or  had  lived  in  the 
vicinity,  or  had  known  even  by  hearsay  of  any  sales  of  similar 
estates.  It  is  true,  the  witness  stated  that  he  knew  the  value 
of  the  estate.  The  party  offering  him  should  have  gone  fiir- 
ther,  if  the  facts  would  have  justified  him  in  doing  so,  and  have 
shown  that  he  was  the  owner  or  occupant  of  a  similar  estate^ 
and  that  he  had  ample  means  for  forming  an  opinion  of  the 
value  of  this  house.  It  was  the  duty  of  the  party  offering  the 
witness  to  show  these  facts,  if  the  presiding  judge  thought 
the  witness  not  competent  to  give  an  opinion;  and  having 
wholly  omitted  to  do  so,  no  exception  lies  to  the  ruling  of  the 
court:  See  Fowler  v.  County  Commiseionerj  6  Allen,  97;  ShaU 
tXAch  V.  SUmeham  Branch  Railroad^  Id.  117. 
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5.  The  proposed  evidence  as  to  the  amount  assessed  upon 
the  property,  as  shown  by  the  assessors'  books,  was  not  proper 
evidence  in  reference  to  the  actual  value  of  the  house. 

6.  We  see  no  objection  to  the  ruling  as  to  the  amount  of  in- 
terest that  had  been  paid  upon  the  note,  as  indicated  by  the 
indorsement.  The  indorsement  was  not  free  from  ambiguity 
as  to  the  precise  time  of  the  payment  of  interest  stated  to 
have  been  made.  The  most  favorable  view  for  the  defendant 
would  seem  to  be,  that  it  was  to  be  inferred  from  the  indorse- 
ment that  the  interest  had  been  paid  up  to  the  expiration  oi 
the  year  ending  April  28,  1855.  The  words  are,  "Received 
one  year's  interest." 

We  should  infer  from  the  amount  of  the  verdict  that  the 
jury  allowed  the  plaintiffs  interest  only  from  April  28,  185& 
There  was  certainly  no  presumption  in  law  that  the  interest 
had  been  paid  to  the  18th  of  June,  1855,  as  is  contended  by 
the  defendant. 

Exceptions  overruled. 

Indobsdibiit  nr  Blavx  to  Sbvblax.  FxBaoirs  Emaslms  Thbc  to  Sim 
JoDiTLr:  ilTedjir  t.  MdrrU,  75  Am.  Bee.  753. 

Thb  FRnrczPAL  cabi  is  oitkd  to  the  point  that  oa  a  qaeition  of  the  yalne 
of  landy  evidenoe  of  the  aoseeson'  Talaatioii  of  it  is  incompetent^  in  ir«ner- 
mm  ▼.  Baury,  101  Maaa.  152;  OommaiuoeaWi  v.  H^trm,  1Q2  Id.  154;  ^<^Mt 
T.  BmmeU,  114  LL  427. 


MUOFOBD   V.    BlOHABDSON. 

[6  ALLBH,  7&] 

OwmEB  or  TnmczHT  n  not  Liabui  to  AonoN  loa  AssAuiiT,  whera^  haying 
gained  peaceable  poeseasion  of  part  of  the  tenement^  after  the  termina- 
tun  of  hie  tenant'a  eatate  therein,  he  proceeds  to  take  poaaeaaion  of  the 
reaidae^  wdng  no  more  foroe  than  is  necessary  to  overcome  the  tenant'a 


ToBT  for  an  assault  and  battery.  The  plaintiffs^  husband 
and  wife,  had  occupied  as  tenants  a  house  of  the  defend- 
ant)  and  the  tenancy  had  terminated  by  their  failure  to  pay 
rent,  and  by  notice  to  quit.  The  plaintiffs  did  not  leave,  and 
the  defendant  peaceably  entered  and  proceeded  to  take  out  the 
windows  of  the  house.  He  was  opposed  and  resisted  by  the 
female  plaintiff,  at  which  time  the  alleged  assault  took  place. 
Verdict  for  the  defendant,  and  the  plaintiffs  alleged  except 
tions. 
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A.  R,  Browij  for  the  plaintiffs. 
J,  N.  Marshaliy  for  the  defendant. 

By  Court,  Dewey,  J.  The  right  of  the  plaintiffs  to  the  pos* 
session  of  the  honse  had  terminated  by  their  failure  to  pay 
rent,  and  the  notice  given  to  them  by  the  defendant  to  quit 
the  same.  In  this  state  of  the  facts,  the  defendant  had  the 
right  to  enter  upon  the  premises  and  take  out  the  windows  of 
the  same.  That  no  action  would  lie  by  the  tenant  against  the 
laiidlord  for  such  entry,  was  decided  in  the  case  of  Header  y. 
Stone,  7  Met.  147.  The  cases  of  Cwl  v.  LoweU,  19  Pick.  25, 
and  Curtis  y.  Qalvinj  1  Allen,  215,  affirm  the  same  doctrine. 
The  only  point  of  inquiry  is,  whether  the  form  of  this  action, 
and  the  claim  for  damages  for  a  personal  assault,  require  a 
different  rule.  The  case  finds  that  the  defendant  had,  by  vir- 
tue of  his  legal  rights  as  landlord,  entered  the  tenement  peace- 
ably and  without  objection.  Being  thus  in  peaceable  possession 
of  a  portion  of  the  tenement,  the  court  properly  instructed  the 
jury  that  if  the  female  plaintiff  undertook  to  prevent  him  from 
taking  out  the  windows,  he  had  the  right  to  use  as*  much  force 
as  was  necessary  in  order  to  overcome  her  resistance. 

Exceptions  overruled. 

Right  ov  Landlord  to  Enter  juptsr  TmmcAxnnr  or  Iaasr:  8Ute  t« 
7?aM,  69  Am.  Deo.  751,  aad  note  764. 

Tus  PRINCIPAL  CAB!  IS  dTiD  to  the  point  ttetod  in  tlia  ijffaftiii^  in  Xo«t« 
Elwdl,  121  Man.  316. 


Fabbis  v.  Biohabdsok. 

L6  ALLBH,  ua.| 

CoNTRAcr  OP  Inpant  cannot  bi  Bnporobd  AOAnrar  Hm  bt  Aonosr  ia 
Law,  or  Suit  in  Bqittit,  without  the  appointment  of  a  gaaidian  chI 
UUm^  and  a  judgment  at  law  obtained  without  anbh  i^pointment  will  be 
reversed. 

Procsedinos  in  Insolvenot  in  LffviTUM  against  Inpant  hot  Bjxbs- 
sented  bt  Guardian  ad  Lhek,  are  Void,  and  a  oreditor  having  » 
valid  attachment  upon  his  estate  may  maintain  a  bill  in  equity  to  aet 
them  aside,  although  such  creditor's  claim  is  one  which  might  be  avoidad 
by  the  infant^  on  plea  and  proof  of  infancy. 

Bill  in  equity,  to  restrain  proceedings  in  insolvency  in  the 
case  of  one  Onion.  The  plaintiff  was  a  creditor  of  Onion, 
and  held  his  promissory  notes  to  secure  her  claim,  and  caused 
his  property  to  be  attached  to  an  amount  sufficient  to  secure 


Jan.  1868.]  Fabbis  v.  Richabdbon.  619 

the  notes.  About  this  time  Onion  left  the  state  under  such 
circumstanoes  as  would  make  him  and  his  estate  liable  to  be 
proceeded  against  in  insolvency,  if  he  was  a  debtor  within  the 
meaning  of  the  insolvent  laws.  Thereupon,  certain  of  his  cred- 
itors instituted  insolvency  proceedings  against  him,  a  notice 
having  been  left  at  his  last  and  usual  place  of  abode.  No  one 
appeared  in  his  behalf,  and  a  warrant  was  issued  for  taking 
possession  of  his  estate.  Onion  was  at  this  time  a  minor, 
though  the  fact  was  not  made  to  appear  at  the  hearing.  ProoJf 
was,  however,  offered  that  Onion  held  himself  out  to  the  peti- 
tioning creditors  as  of  full  age,  and  obtained  credit  on  the 
strength  of  the  representation;  and  a  creditor  was  present  who 
4esired*to  prove  his  claim  for  necessaries.  The  main  questions 
in  the  case  are  submitted  for  the  determination  of  the  whole 
•court. 

J.  Q.  A.  Oriffin  and  E,  Pearson^  for  the  plaintiff. 
J.  P,  Conveney  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  These  proceedings  are  clearly 
irregular  and  invalid,  and  must  be  adjudged  void. 

Nothing  is  better  settled  in  the  law  than  the  rule  that  a 
person  under  age,  being  deemed  incompetent  to  enter  into  con- 
tracts, or  to  manage  and  control  his  own  affairs,  cannot  employ 
«n  attorney,  or  do  any  act  to  represent  his  interest,  or  defend 
liis  rights  in  legal  proceedings:  Ebsworth's  Law  of  Infants, 
123;  Bingham  on  Infancy,  2d  Am.  ed.,  118, 123,  note.  It  has, 
for  this  reason,  been  often  adjudged  that  an  action  at  law  or  a 
«uit  in  equity  for  the  enforcement  of  a  contract  cannot  be  duly 
prosecuted  against  an  infant  without  the  appointment  of  a 
.guardian  ad  litems  and  a  judgment  at  law  obtained  without 
«uch  appointment  will  be  reversed  on  error:  Crockett  v.  Drew, 
6  Qray,  399;  Swan  v.  Horton^  14  Id.  179.  This  rule  applies 
with  all  its  force  to  proceedings  like  those  now  before  us.  An 
application  by  a  creditor  for  a  warrant  against  the  estate  of 
Ills  alleged  debtor,  is  in  its  nature  an  adversary  proceeding,  and 
an  adjudication  in  favor  of  such  application  operates  as  a  judg- 
ment in  rem  J  by  which  the  entire  property  of  the  debtor  is 
made  liable  to  sequestration  and  appropriation  to  the  pay- 
ment of  his  debts.  The  warrant  is  in  effect  like  an  execution 
-on  a  judgment.  It  would  certainly  be  a  great  anomaly  in  the 
law  if  a  proceeding  of  such  a  nature,  involving  consequences 
so  important  to  the  rights  and. interests  of  an  infant,  could  be 
f^roeecuted  without  the  appointment  of  some  one,  acting  under 
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the  authority  of  the  tribunal  having  jurisdiction  of  the  subject* 
matter,  to  represent  the  infant  in  the  preliminary  hearing  on 
the  question  of  his  insolvency,  and  the  right  of  the  creditor  to 
ask  for  a  warrant  against  his  estate.  In  the  absence  of  any 
express  legislative  enactment,  or  some  clear  implication  arising 
from  an  existing  provision  of  law,  we  cannot  sanction  proceed- 
ings in  their  nature  judicial,  which  involve  so  wide  a  departure 
from  the  principles  and  practice  on  which  civil  suits  against 
infants  are  uniformly  conducted  in  courts  of  law. 

The  objection  urged  by  the  defendants,  that  the  plaintiff  is 
not  entitled  to  maintain  this  petition,  is  not  tenable.  As  a 
creditor  having  a  legal  and  valid  attachment  on  the  estate  of 
the  alleged  insolvent,  she  has  sufficient  interest  to  maintain  a 
bill  to  set  aside  the  proceedings,  being  a  party  aggrieved, 
within  the  meaning  of  general  statutes,  c.  118,  sec.  16:  Merriam 
V.  Sewall,  8  Gray,  316.  Nor  does  it  affect  her  right  to  prose- 
cute this  bill,  that  her  own  debt,  to  secure  which  she  has  mado 
an  attachment,  is  one  which  the  infant  may  avoid  on  plea  and 
proof.  Until  so  avoided,  the  action  against  the  infant  is  law- 
fully prosecuted,  and  the  attachment  of  his  estate  legal. 
Whether  the  interest  of  the  infant  may  require  the  plaintiff's 
suit  to  continue,  and  to  ripen  into  a  judgment,  so  that  the 
property  attached  may  be  duly  seized  on  execution,  we  cannot 
now  determine.  It  is  sufficient  that  it  appears  that  the  plain- 
tiff has  a  legal  claim  to  ask  the  interference  of  this  court  as  a 
party  aggrieved  by  the  proceedings  in  insolvency,  and  that  it 
is  made  to  appear  that  those  proceedings  are  irregular  and 
invalid.  In  such  a  case,  the  party  that  is  better  in  ri^t  haa 
the  better  equity. 

We  have  not  deemed  it  necessary  to  decide  in  the  present 
case  whether  the  provisions  of  our  insolvent  laws  are  at  all 
applicable  to  infants;  that  is,  whether  proceedings  by  or 
against  them  can  be  maintained,  if  they  are  duly  represented 
by  a  prochein  ami  or  guardian  ad  litem.  In  England,  it  is 
well  settled  that  an  infant  cannot  be  a  bankrupt.  The  reason 
for  the  rule  is,  that  the  bankrupt  acts  are  intended  only  ton 
traders,  and  that  an  infant  cannot  be  properly  deemed  a 
trader,  or  be  declared  a  bankrupt  for  debts  which  he  is  not 
obliged  to  pay:  Ez  parte  SydebotJiam,  1  Atk.  146;  Rex  v.  Ccle^ 
1  Ld.  Baym.  443;  Ex  parte  Hendereon^  4  Yes.  163;  Ex  parte 
BarvfiSj  6  Id.  601.  There  is  certainly  fair  reason  to  doubt 
whether  the  legislature  intended  to  include  infants  among 
those  who  are  entitled  to  the  benefit  or  subject  to  the  duties 
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and  limitations  created  by  the  insolvent  laws.  A  discharge 
in  insolvency  would  not  relieve  them  from  debts  incurred  for 
necessaries;  and  from  all  other  debts  they  can  be  relieved  by 
plea  and  proof  of  infancy.  A  debtor  in  insolvency  is  required 
to  make  and  execute  deeds,  indorse  bills  and  notes,  and  enter 
into  such  other  contracts  as  may  be  required  of  him,  and 
which  may  be  necessary  and  useful  in  the  settlement  of  his 
estate  and  recovering  his  assets:  Glen.  Stats.,  c.  118,  sees.  70^ 
71.  Was  it  intended  by  these  provisions  to  confer  on  infants 
legal  capacity  to  act  as  if  of  full  age?  These  and  other  sug- 
gestions of  a  like  nature  will  be  entitled  to  grave  consideration 
when  a  case  arises  which  renders  it  necessary  to  decide  the 
main  question  to  which  they  relate.  But  in  the  case  at  bar, 
for  other  reasons  abeady  given,  the  proceedings  in  insolvency 
cannot  be  supported. 

Proceedings  adjudged  void. 

Aotiohb  bt  or  AOAUfsr  JjswASTB,  APFMAMAmm,  XTO..;  See  Tkomion  ▼. 
Thornton,  72  Am.  Deo.  266;  MeDcuM  y.  ChrreO,  68  Id.  687,  note  690;  Peak 
▼.  Shatled,  74  Id.  83;  RaiaUm  v.  Lahee,  74  Id.  291. 

Thb  fbdtozpal  CABi  18  BXiEBBBD  to  in  HUl  v.  KeytB,  10  Allen,  258,  which 
waa  an  action  by  the  aame  plaintiff  against  the  late  dierif^  to  recover  for  the 
iulnre  of  his  deputy  to  apply  on  an  execution  the  property  which  waa  at- 
tached on  the  writ  of  attadunent  aned  out  by  her  in  the  principal  case. 
Judgment  waa  rendered  in  her  favor,  and  anstained  on  ezceptiona  alleged. 
The  principal  case  ia  cited  aa  holding  that  proceedings  in  insolvency  in  hmtum 
against  an  infant^  in  which  no  guardian  ad  Utem  waa  appointed,  are  void,  and 
aa  very  atrongly  intimating  that  the  insolvent  laws  are  not  applicable  to  in- 
fimts,  in  Oasdof^M  Ca$e,  189  Mass.  459;  it  ia  also  cited  aa  leaving  undecided 
the  question  whether  an  infant  ia  sabjeot  to  proceedings  under  the  insolvent 
laws,  in  ITtaAeiCarT.  Tkager,  129 Id.  133. 


Embbson  V.  Lowell  Gas  Eight  Company. 

[6  Aixsv,  140.] 

ffvxDXVCi  IB  PluxFiBLT  BsJBOTXD  AB  Ikbxlkvaht  which  IS  offered  to  prove, 
in  aa  aetifln  of  tort  against  a  gas-light  company,  that  gaa  escaped  from 
tfaa  defendants'  pipes  into  other  houses  than  the  plaintiff's  at  the  time 
aUsged,  and  that  the  defendants  were  negligent  in  reference  thereto^ 
before  it  has  been  shown  that  gas  came  into  the  plaintiff's  house. 

Vanasjux  OAmrar  TEgrar  ab  Expert  in  relation  to  the  effects  upon  the 
health  of  breathing  illuminating  gas,  if  he  has  had  no  experience  of  suoh 
sflesti^  altfaoo^  he  may  have  been  in  practice  for  several  years. 

PtAiHniv's  NiBaixivB  DioLASATioire  or  Past  Evxnts  abi  Ikadiiibbibui 
as  Sividaoioa  in  his  favor,  thou^  made  to  his  attending  physician. 

SxRBT  MAT  Kov  ONLT  TssEiFr  TO  OpiHzoirs,  but  also  state  general  hakat 
wfaieh  are  the  lesoh  of  aokiitifio  knoniedge  or  professional  skilL 
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Two  actions  of  tort,  tried  together,  againat  a  gas-light  com- 
pany, for  an  injury  to  the  plaintiffs'  health,  caused  by  ai^ 
accidental  escape  of  gas  from  a  main  pipe  in  a  public  street, 
from  which  it  passed,  through  various  sewers  and  drains,  int» 
the  plaintiffs'  cellar  and  house:  See  S.  C,  3  Allen,  410.  The 
plaintiffs,  before  showing  that  gas  came  into  their  house^ 
offered  to  show,  by  a  witness  who  lived  in  the  block  direcilj 
opposite,  that  the  gas  escaped  from  the  same  leak  into  thai 
block,  and  that  the  defendants  were  negligent  relative  theretou 
The  evidence  was  ruled  to  be  inadmissible  at  that  stage  of 
the  case.  The  plaintiffs  then  called  one  Bass,  a  physician,  la 
testify  as  an  expert  relative  to  the  effects  upon  the  health  ol 
breathing  illuminating  gas;  but  his  whole  experience  upon 
the  subject,  it  was  admitted,  arose  from  the  gas  from  this 
leak,  in  a  neighboring  house,  and  the  evidence  was  rejected. 
They  then  called  another  physician,  but  there  was  no  evidence 
that  he  was  an  expert,  except  that  he  had  been  in  practice  for 
several  years,  and  the  evidence  offered  was  also  rejected.  The 
defendants  produced  as  a  witness  one  whose  qualifications  as 
an  expert  were  proved,  and  he  was  permitted,  under  objection, 
to  testify  that  illuminating-gas  works  were  known  to  have 
made  their  neighborhood  generally  healthful.  The  plaintiffs 
had  verdicts,  with  ten  dollars  damages  in  the  first  case,  and 
five  dollars  in  the  second,  and  they  alleged  exceptions. 

D.  8.  RiclMrdaon  and  A.  R.  Browrij  for  the  plaintiff^ 
J.  O.  Ahhoti  and  W.  P.WebtUrj  for  the  defendants. 

By  Court,  Chapman,  J.  1.  The  testimony  of  Sleeper  wae 
righUy  rejected  at  the  stage  of  the  trial  at  which  it  was  o^ 
fered;  for  it  then  had  no  apparent  relevancy  to  the  case  of  the 
plaintiffs.  The  fact  that  the  gas  escaped  into  the  Sumner 
block,  did  not  of  itself^  tend  to  prove  that  it  also  escaped  into 
the  plaintiffs'  house,  on  the  opposite  side  of  the  street;  and  the 
fact  that  the  agent  of  the  defendants  was  negligent  as  to  the 
Sumner  block,  did  not,  of  itself,  tend  to  prove  that  he  or  any 
one  else  was  negligent  in  respect  to  the  plaintiffs.  If  the  plain- 
tiffs had  other  evidence  to  offer  which  might  make  this  testi- 
mony relevant,  it  was  within  the  discretion  of  the  court  to 
reject  this  until  the  other  should  be  put  in,  the  order  in  which 
the  evidence  shall  be  offered  in  such  a  case  being  subject  to 
the  control  of  the  presiding  judge. 

2.  The  testimony  of  Dr.  Bass,  as  to  his  experience  relative 
to  the  breathing  of  burning  gas,  could  have  no  relevancy  to- 
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the  case,  except  as  it  might  tend  to  show  that  he  was  an  ex- 
pert. It  was  for  the  presiding  judge  to  decide  whether  he  was 
proved  to  be  an  expert,  and  the  evidence  on  that  point  was 
addressed  to  him,  and  not  to  the  jury.  If  he  was  excluded, 
no  part  of  his  testimony  tending  to  prove  him  to  be  such 
should  go  to  the  jury.  This  court  may  correct  any  error  in 
the  admission  or  rejection  of  evidence  on  this  point,  and  also 
in  the  decision  of  the  judge  to  admit  or  reject  an  expert,  so  far 
as  it  is  an  error  in  law.  The  testimony  offered,  as  to  Dr.  Bass, 
was,  that  he  was  a  physician,  and  as  such,  had  witnessed  the 
effects  of  the  gas  which  escaped  from  the  defendants'  pipes  at 
the  time  when  the  plaintiffs  allege  that  they  were  injured. 
The  persons  whom  he  saw  lived  in  another  house  in  the 
neighborhood.  The  mere  fact  that  he  was  a  physician,  would 
not  prove  that  he  had  any  knowledge  of  gas,  without  further 
proof  as  to  his  experience;  for  it  is  notorious  that  many  per- 
sons practice  medicine  who  are  without  learning;  and  a  phy- 
sician may  have  much  professional  learning  without  being 
acquainted  with  the  properties  of  gas,  or  its  effect  on  health. 
And  the  observation  of  a  man  who  is  at  the  time  inexpert  is 
of  no  value,  and  does  not  qualify  him  to  give  opinions.  The 
court  are  of  opinion  that  the  testimony  of  Dr.  Bass  was  rightly 
rejected. 

3.  Dr.  Huntoon's  testimony  was  also  rightly  rejected;  though, 
in  addition  to  the  fact  that  he  was  a  physician,  it  appeared  that 
he  had  been  in  practice  for  several  years.  But  mere  practice  as 
a  physician  did  not  of  necessity  give  him  any  knowledge  as  to 
gas.  His  statement  of  what  the  plaintiffs  told  him  would  not 
have  been  evidence  if  he  had  been  an  expert.  It  could  not  be 
admitted  as  res  gestXy  but  was  the  recital  of  past  events. 

4.  One  who  is  an  expert  may  not  only  give  opinions,  but 
may  state  general  facts  which  are  the  result  of  scientific 
knowledge  or  professional  skill.  As  it  was  admitted  that 
Professor  Horsford  was  an  expert,  the  questions  put  to  him, 
and  his  answers,  were  admissible  on  this  groimd. 

Exceptions  overruled. 

QranoNS  of  WxnnssES*  akd  Exfebt  TiSTiifONT:  See  Hammond  r,  Wooe^ 
man,  SB  Am.  Bee.  219,  aad  note  228;  Joifce  v.  Maine  Im,  Oo,,  71  Id.  636,  mod 
iiote638w 

Ths  phxhoipal  oasi  IB  amao  to  the  point  tbat  a  physudan's  teetimony 
eennoi  inoliide  a  xedtal  of  past  eventa  which  his  patient  rnsde  to  him,  in 
MabUaniiqfAMamir.  InhablkmUqf  Marlborough,  99 'hSMa.  41k 


024  Foots  v,  Blanchabo.  [Man. 

FooTE  V.  Blanohabd. 

l«  A£UN,  8SLJ 

ttmsBMar  n  Allowabui  nr  All  Gibes  whbbb,  dtiier  hj  ntyiam  eoatnot 
or  by  implioatum,  it  ia  the  duty  gI  a  party  to  pay  orer  maoBj  due  wUii* 
oat  any  prerioas  demand  of  the  creditor. 

PUBOHAflKS  or  GOODB  lOR  OaSH,  PaTABLB  09   DbLXVXBT,  IB   CsAXUnABLB 

WITH  Imtebbbt  from  the  date  of  the  delivery,  in  ease  of  non-payment. 

Contract  to  recover  for  goods  sold  and  dehvered.  The 
plaintiff  testified  on  the  trial  that  he  sold  the  goods  for  cash, 
and  the  judge  instructed  the  jury  substantially  as  stated  in 
the  second  point  in  the  tyllabua.  Verdict  for  the  plaintiffi  and 
defendant  alleged  exceptions. 

F.  W.  Sawyer  J  for  the  defendant. 

J.  Dana  and  A.  W.  Boardmany  for  the  plaintiff. 

By  Court}  Bigelow,  C.  J.  By  the  law,  as  settled  in  this 
commonwealth,  interest  is  to  be  allowed  in  all  cases  where, 
either  by  express  contract  or  by  implication,  it  is  the  duty  of 
a  party  to  pay  over  money  due  without  any  previous  demand 
by  the  creditor.  When  a  definite  time  is  fixed  for  the  pay- 
ment of  a  sum  of  money,  the  law  raises  a  promise  to  pay 
damages,  by  way  of  interest  at  the  legal  rate,  for  the  deten- 
tion of  the  money  after  the  breach  of  contract  for  its  payment. 
This  is  the  rule  laid  down  in  Dodge  v.  PerhiTiSy  9  Pick.  368, 
388,  which  contains  a  full  summary  of  the  cases  on  the  sub- 
ject of  the  allowance  of  interest,  and  states  the  rule  of  law 
respecting  it  applicable  to  the  various  species  of  contracts,  as 
they  have  always  been  imderstood  and  practiced  upon  in  this 
commonwealth.  By  the  terms  of  the  contract  in  the  present 
case,  as  found  by  the  jury,  the  money  was  payable  on  the  de- 
livery of  the  goods  to  the  defendant.  He  was  chargeable  with 
interest  for  detaining  it  after  that  time. 

Exceptions  overruled. 

Whin  iBTKBisr  Ruvb  fbok  Dati^  and  not  matority  of  note:  Horn  t. 
JSfath,  63  Am.  Deo.  437,  and  note  438. 

iKTiBisr  IB  OiNxaALLr  Patabui  oh  DiLAT  nr  PATMiirrt  (hutk  v.  Ad- 
isCni^  68  Am.  Deo.  422. 
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"The  Count  Joannes"  v.  Bubt. 

f6  Allbh,  280.] 

AonoN  WILL  HOT  LoB  lOH  Orallt  iMFumro  iNBAHirr  TO  Flazrtxii; 

withoat  the  averment  of  special  damage. 
Flxakho  Hxld  to  bb  Dbxubbablb,  by  reason  of  laperflaoiu^  impertine&i^ 
and  aoandalona  all^gatkma  therein. 

ToBT  brought  in  name  of  "George,  the  Count  Joannes,"  for  the 
recovery  of  damages  against  the  defendant  for  slander.  The 
declaration,  in  substance,  alleged  the  imputation  of  insanity  to 
the  plaintiff  by  the  defendant,  while  arguing  as  a  counselor  at 
law  a  case  to  the  jury  in  which  the  plaintiff  was  a  party;  it  set 
forth  in  detail  numerous  occupations  and  various  intellectual 
employments  of  the  plaintiff,  with  a  circular  or  advertisement 
annexed  of  his  public  orations  and  discourses;  it  also  set  forth 
the  occupation  and  official  position  of  the  defendant,  the 
political  creeds  of  both  parties,  and  the  fact  that  in  several 
public  orations  the  plaintiff  had  denounced  the  creed  of  the 
political  party  to  which  the  defendant  belongs  as  traitorous, 
and  thereby  made  that  party  the  avowed  and  malicious 
enemies  of  the  plaintiff.  The  defendant  demurred  to  the  dec- 
laration as  not  setting  forth  a  legal  cause  of  action,  as  con- 
taining irrelevant,  impertinent,  and  scandalous  matter,  and 
as  having  annexed  thereto  a  printed  exhibit  not  pertaining  to 
the  cause  of  action.  The  demurrer  was  sustained,  judgment 
rendered  for  the  defendant,  and  plaintiff  appealed. 

The  plaintiff  and  the  defendant  both  appeared  pro  8696. 

By  Court,  Hoar,  J.  This  case  comes  before  us  by  an  appeal 
from  a  judgment  rendered  by  a  justice  of  this  court  on  a  de- 
murrer. This  is  irregular;  the  proper  mode,  in  actions  at  com- 
mon law,  being  by  bill  of  exceptions,  where  the  case  is  not 
reserved.  But  the  appeal  having  been  allowed  by  the  justice 
who  rendered  the  judgment,  we  have  examined  the  questions 
presented,  and  are  of  opinion  that  the  judgment  sustaining  the 
demurrer  was  right. 

The  declaration  is  in  tort  for  slander,  by  orally  imputing 
Insanity  to  the  plaintiff.  We  are  aware  of  no  authority  for 
maintaining  such  an  action,  without  the  averment  of  special 
damage.  The  authorities  upon  which  the  plaintiff  relies  are 
both  cases  of  li'oel:  King  v.  Harvey j  2  Bam.  &  C.  257;  South' 
vfich  V.  StevenSj  10  Johns.  443.  An  action  for  oral  slander,  in 
charging  the  plaintiff  with  disease,  has  been  confined  to  the 
imputation  of  such  loathsome  and  infectious  maladies  aa 

Ax.  Dbc  "^ou  LXXXin-40 
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^ould  make  him  an  object  of  disgust  and  aversion,  and  banish 
nim  from  human  society.  We  believe  the  only  examples 
which  adjudged  cases  furnish  are  of  the  plague,  leproey,  and 
venereal  disorders. 

In  addition  to  this  vital  objection  in  matter  of  substance, 
Ihe  declaration  fails  to  set  forth  the  supposed  cause  of  action 
In  substantial  conformity  with  the  requirements  of  the  statute; 
and  contains  many  superfluous  allegations,  which  are  mani- 
festly irrelevant,  impertinent,  and  scandalous. 

Appeal  dismissed. 

Words  Slandrboxts  pkr  Si:  St.  Martin  t.  IMiMfer,  61  Am.  ]>eo.  494^ 
and  note  498^  where  the  caees  are  cdUeoted. 

Thi  PBnraiPAL  CABi  18  oxrip  to  the  point  that  in  caaea  at  oomiwin  law» 
qneBtions  of  fact  are  ooneliiaiyely  aettled  by  the  Tordict  of  a  jury  or  the  deda- 
ion  of  a  judge  at  niri  prku,  and  a  judgment  rendered  acoordingly  can  be  re- 
Yiaed  by  the  full  court  in  matter  of  law  and  by  biU  of  eocceptiona  only,  m 
Sparhawk  v.  Sparhawk,  120  Maaa.  392;  and  in  favor  of  tliia  pvaotioe^  the  prin* 
oipal  oaae  ia  dted  in  (Jowiqf  ▼.  Tram,  124  Id.  227. 


Bbiqgs  V.  Boston  and  Lowell  Bailboad  Company. 

Oakribr  Acts  am  FoBWARDnro  Agent  or  Ck>imzairoBy  m  reoeiving  goods 
to  be  carried  over  his  own  line  and  thence  over  luooeeehra  linaaoonnactad 
therewith,  in  the  absence  of  special  instructiooa  from  the  oonaignor  to 
the  anoceeding  carriers;  and  the  last  carrier  haa  a  lien  upon  the  gooda^ 
not  only  for  the  freight  on  his  own  part  of  the  route,  but  alao  for  any 
freight  paid  by  him  from  the  commencement  of  the  transportation. 

Oabmbb  has  No  Bight  to  Ssll  Goods  to  Envobgb  ma  Lmr  thbrsos 
for  the  freight  earned  by  him  in  their  transportation*  and  for  freight 
earned  by  preceding  earners  of  the  goods  and  paid  by  him. 

Gabbier  Who  Wbongtitllt  Sells  Ooods  to  Envoboh  his  Lmr  tusbbov 
lOB  Freight  is  Guiltt  oe  Cokversiok,  and  is  liable  to  an  aotian  there- 
for, in  which  the  measure  of  damages  ii  the  market  value  of  the  gooda^ 
deducting  the  amount  of  the  lien. 

Tort  for  the  conversion  of  flour.  Judgment  was  rendered  for 
the  plaintiff,  upon  agreed  facts  which  are  set  forth  in  the 
opinion,  for  the  amount  which  the  defendants  received  upon 
the  sale  of  the  flour  by  them,  deducting  the  amount  claimed 
by  them  as  a  lien  on  the  flour,  and  the  expenses  of  the  sale. 
The  defendants  appealed. 

/•  O.  Abbottj  for  the  defendants. 

L.  Child  and  L.  M.  Child,  for  the  plaintUE 
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By  Court,  Mebbick,  J.  The  plaintiflF,  who  resides  at  Ra- 
dne,  in  the  state  of  Wisconsin,  delivered  the  flour,  the  value  of 
which  he  seeks  to  recover  in  this  action,  to  the  Racine  and 
Mississippi  Railroad  Company,  taking  from  their  agents  a  re- 
ceipt, in  which  they  agreed  to  forward  and  deliver  it  to  Frank- 
lin E.  Foster,  at  Williamstown,  in  this  state.  By  mistake  of 
the  agents  of  that  company,  the  flour  was  erroneously  directed 
or  billed  to  Wilmington,  where  there  is  a  freight  station  on  the 
road  of  the  defendants.  It  was  carried  by  the  Racine  and 
Mississippi  company  over  their  road,  and  at  its  eastern 
termination  delivered  to  the  carriers  next  in  succession  in  the 
line  and  route  from  Racine  to  Wilmington.  And  it  was  thus 
transported  by  the  successive  carriers  in  that  line  and  route 
in  their  vessels  and  cars  respectively,  according  to  the  bills 
and  directions  imder  which  it  was  forwarded  from  Racine^ 
until  it  arrived  in  due  time  at  Groton,  the  point  of  the  com- 
mencement of  the  road  of  the  defendants.  And  it  was  there 
received  by  them,  they  paying  the  freight  earned  by  all  the 
preceding  carriers,  and  carried  to  Wilmington,  where  it  wa& 
duly  deposited  in  their  freight  depot.  But  Franklin  E.  Foster, 
to  whom  it  was  directed,  did  not  reside  or  have  any  place  of 
business  at  Wilmington,  and  the  defendants  were  unable  to 
find  there  any  consignee  who  could  be  notified  of  its  arrival,  or 
to  whom  it  could  be  delivered.  The  defendants'  agents  imme- 
diately instituted  a  diligent  inquiry,  but  they  could  not  ascer- 
tain where  the  consignee,  or  any  other  person  entitled  to  have 
possession  of  the  flour,  was  to  be  found,  or  could  be  notified. 
At  the  time  of  its  arrival  at  Wilmington  it  was  beginning  to  be- 
come sour,  and  would  soon  have  greatly  deteriorated  in  value. 
The  defendants  kept  it  on  hand  in  store  for  about  two  months; 
and  at  the  expiration  of  that  time,  being  still  unable  to  find 
either  the  owner  or  the  consignee,  and  it  being  out  of  their 
power  to  procure  a  warehouse  in  which  they  could  store  it  for 
a  longer  time,  they  caused  it  to  be  sold  at  public  auction,  and 
received  the  proceeds  of  the  sale,  which  they  have  since  re- 
tained in  their  possession. 

Upon  these  facts,  the  plaintiff  in  the  first  place  contends  that 
as  Williamstown  was  the  place  of  destination  of  the  fiour  under 
the  directions  which  he  gave  to  the  Racine  and  Mississippi 
Railroad  Company,  and  according  to  their  agreement  in  the 
receipt  given  for  it  by  them  to  him,  the  defendants  had  no 
right  to  receive  the  flour  at  Groton,  and  were  guilty  of  the  un- 
lawfal  conversion  of  it  to  their  own  use  by  transporting  it 
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liience  to  Wilmington;  although  in  such  reception  and  trans- 
|>ortation  of  it  over  their  road  they  acted  in  good  faith,  and 
Btrictly  in  conformity  to  the  bills  and  directions  which  were 
made  and  given  by  the  agents  of  the  Racine  and  Mississippi 
company,  and  by  which  it  was  regularly  accompanied  over 
each  and  all  the  lines  and  routes  of  the  successive  carriers. 

The  same  person  may  be,  and  often  is,  not  only  a  common 
farrier,  but  also  the  forwarding  agent  of  the  owner  of  the  goods 
to  be  transported:  Story  on  Bailments,  sees.  502,  537.  He 
must  necessarily  act  in  the  latter  capacity  whenever  he  re- 
ceives goods  which  are  to  be  forwarded,  not  only  on  his  own 
line,  but  to  some  distant  point  beyond  it  on  the  line  of  the 
next  carrier,  or  on  that  of  the  last  of  several  successive  car- 
riers on  the  regular  and  usual  route  and  course  of  transporta- 
tion, to  which  they  are  to  be  carried  and  there  delivered  to  the 
consignee.  The  owner  generally  does  not  and  cannot  always 
accompany  them  and  give  his  personal  directions  to  each  one 
of  the  successive  carriers.  He  therefore,  necessarily,  in  bis 
own  absence,  devolves  upon  the  carrier  to  whom  he  delivers 
the  goods  the  duty  and  invests  him  with  authority  to  give  the 
requisite  and  proper  directions  to  each  successive  carrier  to 
whom,  in  due  course  of  transportation,  they  shall  be  passed 
over  for  the  purpose  of  being  forwarded  to  the  place  of  their 
ultimate  destination.  Otherwise  they  would  never  reach  that 
place.  For  the  first  carrier  can  only  transport  the  goods  over 
his  own  portion  of  the  line,  and  if  he  is  not  authorized  to  give 
the  carrier  with  whose  route  his  own  connects,  directions  in 
reference  to  their  further  transportation,  they  must  stop  at 
that  point;  for  although  in  general  every  carrier  is  bound  to 
accept  and  forward  all  goods  which  are  brought  and  tendered 
to  him,  yet  he  is  not  so  bound  unless  he  is  duly  and  season- 
ably informed  and  advised  of  the  place  to  which  they  are  to 
be  transported:  Story  on  Bailments,  sec.  532;  Judaany.Westem 
Railroad,  4  Allen,  520. 

Hence  it  results  by  inevitable  implication  that  when  an 
owner  of  goods  delivers  them  to  a  carrier  to  be  transported 
over  his  route,  and  thence  over  the  route  of  a  succeeding  car- 
rier, or  the  routes  of  several  successive  carriers,  he  makes  and 
constitutes  the  persons  to  whom  he  delivers  them  his  forward- 
ing agents,  for  whose  acts  in  the  execution  of  that  agency  he 
is  himself  responsible.  And  therefore,  if  the  several  successive 
carriers  carry  the  goods  according  to  the  directions  which  aro 
given  by  the  forwarding  agents,  they  act  under  the  authority 
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of  the  owner,  and  cannot  in  any  sense  be  considered  as  wrong* 
doers,  although  they  are  carried  to  a  place  to  which  he  did 
not  intend  that  they  should  be  sent.  And  in  such  case  the 
last  carrier  will  be  entitled  to  a  lien  upon  the  goods,  not  only 
for  the  freight  earned  by  him  on  his  own  part  of  the  route,  but 
also  for  all  the  freight  which  has  been  accumulating  from  the 
commencement  of  the  carriage  until  he  receives  them,  wliich, 
according  to  a  very  convenient  custom  which  is  now  fully 
recognized  and  established  as  a  proper  and  legal  proceeding, 
he  has  paid  to  the  preceding  carriers:  Stevens  v.  Boston  and 
Worcester  R.  R.  Co.^  8  Gray,  266. 

Appljdng  these  rules  and  principles  to  the  facts  developed 
in  the  present  case,  the  conclusion  is  plain  and  inevitable.  It 
is  conceded  by  the  plaintiff,  and  agreed  by  the  parties,  that 
the  flour  was  carried  by  the  Racine  and  Mississippi  Railroad 
Company  over  their  road,  and  was  then  delivered  to  the  car- 
rier with  whose  route  their  own  connected,  and  was  thence 
transported  in  strict  compliance  with  and  exactly  according  to 
the  directions  given  by  them  and  contained  in  the  bills  which 
ihey  forwarded  with  and  caused  to  accompany  the  flour  over 
the  whole  route  from  Racine  to  Wilmington,  by  the  several 
Buccessive  carriers,  and  among  others  by  the  defendants.  The 
Racine  and  Mississippi  company  were  the  duly  constituted 
forwarding  agents  of  the  plaintiff;  and  as  the  defendants  acted 
under  their  authority,  they  rightfully  received  the  flour  at 
Oroton  and  carried  it  to  Wilmington.  And  having  under  that 
authority  paid  all  the  freight  which  had  accumulated  in  the 
whole  course  of  the  conveyance,  including  that  which  had  been 
charged  by  the  forwarding  agent,  up  to  the  time  when  they 
received  the  flour,  they  were,  as  soon  as  it  was  conveyed  to  and 
deposited  in  their  own  freight-house,  entitled  to  a  lien  thereon 
for  the  entire  freight  thus  paid  and  earned.  And  they  cannot, 
either  by  the  transportation  of  it  under  such  circumstances 
over  their  own  road,  or  by  the  detention  thereof  for  the  purpose 
of  enforcing  their  lien  upon  it,  be  held  to  have  unlawfully  con- 
verted it  to  their  own  use. 

This  conclusion  does  not  at  all  conflict  with  the  decision  in 
the  case  of  Robinson  v.  Bakery  6  Cush.  137  [51  Am.  Dec.  54], 
upon  which  the  plaintiff,  in  support  of  his  position,  chiefly 
relies.  For  there  is  an  essential  difference  between  the  facts 
in  the  present  and  those  which  appeared  in  that  case.  There, 
it  was  shown  that  the  plaintiff,  the  owner  of  a  parcel  of  flour, 
delivered  it  at  Black  Rock,  on  board  of  one  of  their  canal- 
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boats,  to  the  Old  Clinton  Line  Company,  who  gave  for  it  bills 
of  lading  in  duplicate,  wherein  they  undertook  and  agreed  to 
transport  it  to  Albany,  and  there  deliver  it  to  Witt,  the  agent 
of  the  Western  Railroad.  The  plaintiff  sent  one  of  these  bills 
of  lading  to  Witt,  and  the  other  to  the  consignee  at  Boston, 
thus  reserving  to  himself  the  right  and  assuming  the  respon- 
sibility of  giving  to  Witt  the  directions  under  which  he  was  to 
act.  The  service  which  the  Old  Clinton  Line  Company  was 
to  render  was  exclusively  in  their  capacity  as  common  car- 
riers. They  had  only  to  carry  the  flour  to  Albany,  and  there 
deliver  it  to  Witt.  They  had  no  other  duty  to  perform;  no 
right  to  exercise  any  control  over  it  for  any  other  purpose. 
They  were  not,  therefore,  the  forwarding  agents  of  the  plain- 
tiff, nor  invested  by  him  with  any  authority  to  give  directions 
as  to  the  further  transportation  of  the  flour,  or  to  make  any 
other  disposition  of  it  than  its  delivery  to  Witt.  Yet  upon  its 
arrival  in  Albany,  in  consequence  of  the  inability  of  Witt  im- 
mediately to  receive  and  take  charge  of  it,  the  agents  of  the 
Clinton  Line  Company,  without  right,  and  in  violation  of 
their  duty,  shipped  the  flour  to  the  city  of  New  York,  and 
from  there  to  Boston,  in  the  schooner  Lady  Suffolk,  whose 
owners  claimed  a  right  to  detain  it  under  a  lien  upon  it  for 
the  freight.  But  the  court,  upon  the  general  principle  that  if 
a  carrier,  though  innocently,  receives  goods  from  a  wrong-doer 
without  the  consent  of  the  owner,  express  or  implied,  he  can- 
not detain  them  against  the  true  owners  until  the  freight  or 
carriage  is  paid,  determined  that  they  had  no  lien  upon  the 
flour,  and  that  their  claim  to  that  effect  could  not  be  sus- 
tained. But  if  they  had  been  the  forwarding  agents  of  the 
owner,  he  would  have  been  responsible  for  their  acts,  and  his 
consent  to  the  diversion  of  the  property  from  its  intended 
route  of  transportation  would  have  resulted  by  implication 
from  their  directions,  and  the  respective  carriers  would  then 
have  become  entitled  to  hold  it  under  a  lien  to  secure  pay- 
ment of  the  freight.  When  the  flour  had  been  carried  over 
their  road  to  Wilmington,  and  deposited  at  that  place  in  their 
warehouse,  the  defendants  had,  as  has  been  shown  above,  a 
lien  upon  it  for  all  the  freight  which  had  been  earned  in  its 
transportation  from  Racine.  But  this  gave  them  only  a  right 
to  detain  it  until  they  were  paid;  not  to  sell  it  to  obtain  the 
remuneration  to  which  they  were  entitled.  Li  the  case  of 
Idctbarrow  v.  McLaon,  6  East,  21,  note,  it  is  said  by  the  court 
that  an  owner  may  sell  or  dispose  of  his  property  as  he  pleases, 
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but  he  who  has  a  lien  only  on  goods  has  no  right  to  do  so;  he 
can  only  detain  them  until  payment  of  the  sum  for  which 
they  are  chargeable.  And  the  rule  which  is  now  well  estab- 
lished, that  a  party  haying  a  lien  only,  without  a  power  of 
sale  superadded  by  special  agreement,  cannot  lawfully  sell 
the  chattel  for  his  reimbursement,  is  as  applicable  to  carriers 
as  it  is  to  all  other  persons  haying  the  like  claim  upon  prop- 
erty in  their  possession:  Jones  v.  PearUy  1  Strange,  556;  2 
Kent's  Com.,  6th  ed.,  642;  Doane  v.  RumcU,  3  Gray,  382.  It 
is  in  distinct  recognition  of  this  principle  that  the  legislature 
have  provided  that  when  the  owner  or  consignee  of  fresh  meat, 
and  of  certain  other  enumerated  articles,  liable  soon  to  perish 
for  want  of  care,  shall  not  pay  for  the  transportation,  and  take 
them  away,  common  carriers  who  have  a  lien  thereon  for  the 
freight  may  sell  the  same  without  any  delay,  and  hold  the 
proceeds,  subject  to  their  own  lawful  charges,  for  the  use  of 
the  owner.  And  such  also  is  the  provision  in  relation  to 
trunks,  parcels,  and  passengers'  effects  left  unclaimed  at  any 
passenger  station  of  a  railroad  company  for  a  period  of  six 
months  after  arrival  and  deposit  therein:  Gen.  Stats.,  c.  80, 
hecs.  1,  2,  5.  This  enumeration  of  particular  cases,  in  which 
the  right  to  sell  and  dispose  of  certain  goods  and  chattels 
transported  is  conferred  upon  common  carriers,  operates,  ac- 
cording to  a  familiar  rule  of  law,  as  a  denial  or  exclusion  of 
their  right  in  all  other  instances. 

None  of  the  provisions  of  the  statute  referred  to  extends  to 
the  case  of  flour  transported  in  barrels  as  an  article  of  mer- 
chandise. And  therefore  the  defendants  had  no  authority 
under  the  statute,  and  no  right  at  law,  to  sell  the  flour  which 
belonged  to  the  plaintiff,  although  they  had  a  valid  and  sub- 
sisting lien  upon  it,  and  were  unable  to  fiod,  after  diligent 
inquiry,  where  the  person  to  whom  it  ought  to  be  delivered 
resided  or  had  his  place  of  business,  and  there  was  danger  of 
its  becoming  worthless  by  longer  detention  of  it  in  their  ware- 
house. And  consequently,  the  sale  which  they  made  was  an 
unlawful  conversion  of  it  to  their  own  use,  which  renders  them 
liable  in  an  action  of  tort  to  the  owner  for  its  value,  or  rather 
for  the  value  of  all  the  right  and  interest  which  he  at  that 
time  had  in  it,  which  is  the  merchantable  value  less  the 
amount  of  the  lien  upon  it.  The  plaintiff,  therefore,  may 
maintain  this  action,  and  is  entitled  to  recover  as  damages 
the  balance  left  after  deducting  from  the  sum  which  was  Uie 
fidr  merchantable  value  of  the  flour  at  the  time  of  the  conver- 
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sion,  the  amount  for  which,  upon  the  principles  before  stated, 
they  had  a  lien  upon  it,  with  interest  from  the  time  of  demand, 
or  the  date  of  the  writ.  And  as  the  sale  was  unlawful,  the 
expenses  incurred  in  making  it  cannot  be  proved  for  the  pur- 
pose of  diminishing  the  damages  which  the  plaintiff  ought  to 
recover. 

Judgment  is  therefore  to  be  renderf^d  for  him.  Unless  the 
parties  agree  upon  the  amount,  the  caube  must  be  sent  to  an 
assessor,  or  submitted  to  a  jury,  if  either  party  requires  it  to 
assess  the  damages. 

Carrier's  Lisk  upon  Goods  Trahsfortcd:  Ames  ▼.  Palmer,  66  Am.  D«ih 
271;  Galena  etc  R.  R.  Co.  ▼.  Rae^  68  Id.  574;  Wells  ▼.  Thomas^  72  Id.  228,  and 
note  243;  HaJle  y.  BarreU,  79  Id.  367,  and  note  36& 

Thb  principal  casb  is  cited  to  the  first  point  stated  in  the  s^ttalmSf  in 
Darling  y.  Boeionete.  R.  R.  Corp.,  11  Allen,  297;  PottsY.  New  Tarkete.  R.  & 
Co.,  131  Mass.  457;  WhUney  y.  Beeiford^  105  Id.  272;  and  is  dted  to  the  nil» 
of  damages  for  the  conyenion  of  goods,  in  Fn^  y.  FUMmrg  Raiinad,  I8S 
Id.  158;  Pedflesv.  BosUmete.  R.  R.  Co.,  112 Id.  609. 


Pakker  V.  Nightingale. 

[6  Allen,  84L1 

AnygaMKMT  BETWEEN  OWNBRS  OF   ADJACENT  LaHDS,   OOKOBBNINO  OocITPA- 

TION  AND  Mode  of  Use  thereof,  though  not  entered  into  in  the  form 
of  a  coyenant  or  condition,  or  so  framed  as  to  be  binding  on  hein  and 
assigns  by  yirtue  of  priyity  of  estate,  may  yet  create  a  right  in  the  nator* 
of  a  seryitade  or  easement,  which  a  court  of  equity  will  enforce. 
OsAKTBE  IS  Bound  in  Equitt  bt  Ck)NDinoN  in  Deed  of  Lot  that  no 
buildings  should  be  erected  thereon,  except  for  dwelling-houses  only,  th» 
condition  having  been  inserted  in  accordance  with  an  oral  agreement 
among  the  original  owners  of  the  land,  in  dividing  it  into  house  lots,  that 
the  same  should  be  occupied  exclusively  for  dweUing-houaes;  and  th* 
owners  of  others  of  the  lots  may  join  in  a  suit  in  equity  to  restrain  him 
from  violating  the  restriction,  by  converting  a  dweUing-honse  upon  hi» 
lot  into  a  public  eating-house. 

Bill  in  equity',  brought  by  the  plaintiff  Paxker,  in  behalf  of 
himself  and  eleven  others,  each  being  the  owner  of  a  dwelling- 
house  and  lot  on  BLayward  Place,  in  the  city  of  Boston,  to  re- 
strain the  defendant  Nightingale,  another  house  and  lot  owner 
on  Hayward  Place,  from  converting  his  dwelling-house  into  a 
restaurant.  Loeber,  his  lessee,  was  joined  as  defendant.  The 
bill  set  forth,  in  substance,  that  before  the  erection  of  the  Faid 
dwelling-houses,  the  land  upon  and  adjoining  Hayward  Place 
belonged  to  one  Hayward;  that  upon  his  decease,  his  hfirs 
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agreed  among  themBelves  that  the  land  should  be  divided  into 
house  lots,  and  that  in  conveying  them,  the  grantees  should 
take  subject  to  the  condition  that  no  buildings  should  be 
erected  by  them,  except  for  dwelling-houses  only;  that  lot  No. 
2  was  conveyed  upon  such  condition,  and  came  by  intermedi- 
ate conveyances  to  the  defendant  Nightingale,  who  leased  the 
premises  to  the  other  defendant,  Loeber,  the  plaintififs  believ- 
ing that  the  lease  also  contained  the  same  condition,  but  in- 
sisting that  Loeber  was  bound  thereby,  whether  he  had  actual 
knowledge  thereof  or  not;  that  said  Loeber  has  taken  steps  to 
convert  said  dwelling-house  into  a  restaurant,  whereupon  the 
owners  of  other  dwelling-houses  in  Hayward  Place  requested 
the  defendant  Nightingale  to  interfere  and  stop  his  tenant 
from  such  unlawful  misuse  of  the  premises,  but  he  refused  so 
to  do,  and  that  Loeber  has  since  used  the  place  as  a  restaurant. 
The  prayer  was  for  an  injunction  against  such  use  of  the 
premises,  and  for  other  and  farther  relief.  The  defendants 
put  in  a  general  demurrer,  and  the  case  was  reserved  for  the 
determination  of  the  whole  court. 

0.  W.  Storey  and  S.  WeUs^  Jr.j  for  the  defendants. 
/.  F.  EedJUld  and  W.  A,  Herricky  for  the  plaintiffs. 

By  Court,  Bioelow,  C.  J.  A  court  of  chancery  will  recogniise 
and  enforce  agreements  concerning  the  occupation  and  mode 
of  use  of  real  estate,  although  they  are  not  expressed  with 
technical  accuracy,  as  exceptions  or  reservations  out  of  a  grant 
not  binding  as  covenants  real  running  with  the  land.  Nor  is  it 
at  all  material  that  such  stipulations  should  be  binding  at  law^ 
or  that  any  privity  of  estate  should  subsist  between  parties,  in 
order  to  render  them  obligatory,  and  to  warrant  equitable 
relief  in  case  of  their  infraction.  A  covenant,  though  in  gross 
at  law,  may,  nevertheless,  be  binding  in  equity,  even  to  the 
extent  of  fastening  a  servitude  or  easement  on  real  property,  or 
of  securing  to  the  owner  of  one  parcel  of  land  a  privilege,  or^ 
as  it  is  sometimes  called,  "a  right  to  an  amenity"  in  the  use 
of  an  adjoining  parcel,  by  which  his  own  estate  may  be  en- 
hanced in  value,  or  rendered  more  agreeable  as  a  place  of 
residence.  Restrictions  and  limitations  which  may  be  put  on 
property  by  means  of  such  stipulations,  derive  their  validity 
from  the  right  which  every  owner  of  the  fee  has  to  dispose  of 
his  estate,  either  absolutely  or  by  a  qualified  grant,  or  to  regu- 
late the  manner  in  which  it  shall  be  used  and  occupied.  So 
long  as  he  retains  the  title  in  himself,  his  covenants  and  agree- 
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menis  respecting  the  use  and  enjoyment  of  his  estate  will  b« 
binding  on  him  personally,  and  can  be  specifically  enforced  in 
equity.  When  he  disposes  of  it  by  grant  or  othermse,  those  who 
take  under  him  cannot  equitably  refuse  to  fulfill  stipuIationB 
concerning  the  premises,  of  which  they  had  notice.  It  is  upon 
this  ground  that  courts  of  equity  will  afford  relief  to  parties 
Aggrieved  by  the  neglect  or  omission  to  comply  with  agree- 
ments respecting  real  estate,  after  it  has  passed  by  mesne  oon* 
yeyances  out  of  the  hands  of  those  who  were  parties  to  the 
original  contract.  A  purchaser  of  land  with  notice  of  a  right 
or  interest  in  it  existing  only  by  agreement  with  his  Tender,  is 
bound  to  do  that  which  his  grantor  had  agreed  to  perform,  be- 
cause it  would  be  unconscientious  and  inequitable  for  him  to 
violate  or  disregard  the  valid  agreements  of  the  vendor  in  re- 
gard to  the  estate,  of  which  he  had  notice  when  he  became  the 
purchaser.  In  such  cases,  it  is  true  that  the  aggrieved  party 
can  often  have  no  remedy  at  law.  There  may  be  neither 
privity  of  estate,  nor  privity  of  contract,  between  himself  and 
those  who  attempt  to  appropriate  property  in  contravention  of 
the  use  or  mode  of  enjoyment  impressed  upon  it  by  the  agree- 
ment of  their  grantor,  and  with  notice  of  which  they  took  the 
estate  from  him.  But  it  is  none  the  less  contrary  to  equity 
that  those  to  whom  the  estate  comes,  with  notice  of  the  rights 
of  another  respecting  it,  should  willfully  disregard  them,  and 
in  the  absence  of  any  remedy  at  law,  the  stronger  is  the  necee- 
sity  of  afibrding  in  such  cases  equitable  relief,  if  it  can  be 
given  consistently  with  public  policy,  and  without  violating 
any  absolute  rule  of  law.  These  principles  were  fully  ex- 
plained and  applied  by  this  court  in  the  recent  case  of  Whitney 
V.  Union  Railway  Co.^  11  Gray,  359  [71  Am.  Dec.  715],  and 
are  constantly  acted  upon  by  the  court  of  chancery  in  Eng- 
land, and  by  the  courts  of  this  country  exercising  equity 
•powers:  Mann  v.  Stephens^  15  Sim.  377;  Tvlk  v.  Mozhayj  11 
Beav.  571;  S.  C,  2  PhiU.  Ch.  774;  and  1  Hall  &  T.  105;  Paleh- 
ing  V.  Dubbin8j  Kay,  1;  Coles  v.  Sims^  5  De  Grex,  M.,  &  O.  1; 
8.  C,  1  Kay,  56;  Piggott  v.  Strattonj  De  Gex,  F.,  &  J.  33. 

Applying  the  principles  established  by  these  authorities  to 
the  case  stated  in  the  bill,  there  can  be  no  room  for  doubt  that 
the  plaintifis  are  entitled  to  equitable  relief.  The  dofendantSi 
Nightingale  and  Loeber,  took  the  estate  in  which  they  are 
respectively  interested,  the  former  as  owner  and  the  latter  as 
lessee,  subject  to  a  restriction  by  which  the  use  of  the  building 
erected  on  the  premises  was  to  be  limited  ''to  a  dwelling-houae 
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only."  Of  the  restriction  both  had  notice.  It  is  inserted  in 
clear  and  explicit  terms  in  the  deed  to  Nightingale,  and  also, 
as  the  bill  alleges,  in  the  lease  under  which  Loeber  occupies 
the  premises.  By  accepting  the  deed  and  receiving  the  lease, 
they  both  became  bound  to  comply  with  the  restriction,  and 
liable  in  equity  and  good  conscience  to  a  substantial  otNserv- 
ance  of  it  towajtis  those  who  are  now  owners  of  the  estates  for 
whose  benefit  the  restriction  was  originally  designed. 

Nor  can  it  be  justly  said  that  the  enforcement  of  this  stipu- 
lation tends  in  any  degree  to  contravene  that  provision  of  the 
statute  (Oen.  Stats.,  c.  89,  sec.  2)  which  enacts  that  no  estate 
or  interest  in  lands  shall  be  created  or  conveyed  without  an 
instrument  in  writing  signed  by  the  grantor.  By  the  deed 
under  which  the  defendants  claim  title,  the  entire  and  absolute 
interest  in  the  estate  did  not  pass  to  the  grantee.  The  restric- 
tion on  the  use  of  the  premises  contained  in  the  deed,  operated 
as  a  qualification  of  the  fee,  and  was  in  the  nature  of  a  reserva- 
tion or  exception  out-of  the  estate  granted.  Thus  there  was 
an  interest  or  right  created  by  the  deed  itself.  According  to 
the  allegations  in  the  bill,  on  tracing  the  title  to  its  source,  a 
like  restriction  was  contained  in  the  original  grant  of  the 
parcel  of  land  in  controversy,  as  well  as  in  contemporaneous 
grants  of  aU  the  other  parcels  now  forming  the  street  or  court 
called  Hayward  Place,  and  which  originally  consisted  of  one 
tract  of  land,  the  entire  fee  of  which  was  vested  in  a  single 
person,  from  whom  all  the  present  owners  of  the  difierent  par- 
cels derived  their  titles.  It  is  therefore  clear  that  the  right  or 
interest  which  this  clause  in  the  several  deeds  of  the  parties 
was  designed  to  recognize  and  establish,  whatever  may  be  its 
nature,  was  created  in  conformity  to  law,  by  instruments  in 
writing  signed  by  the  grantors. 

This  bring  us  to  a  consideration  of  the  most  important  and 
difficult  question  raised  by  the  demurrer,  which  is,  whether 
the  present  plaintiffs,  or  any  of  them,  set  forth  in  the  bill  any 
such  claim  or  title  as  will  enable  them  to  enforce  this  restric- 
tion on  the  use  and  occupation  of  the  premises  in  controversy 
as  against  the  defendants.  A  satisfactory  answer  to  this  in- 
quiry will,  we  think,  be  found  in  the  fact,  which  is  sufficiently 
apparent  fix>m  the  allegations  in  the  bill,  that  the  purpose  in- 
tended to  be  accomplished  by  the  restrictions  inserted  in  the 
deeds  of  the  estate,  now  owned  and  occupied  by  the  defendants, 
was  for  the  benefit  and  advantage  of  other  owners  of  lots  situ- 
ated on  the  same  street  or  court.    Indeed,  it  could  have  been 
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designed  for  no  other  purpose.  If  we  lay  aside  all  the  facta 
alleged  in  the  bill  which  rest  in  parol  evidence  only,  and  look 
exclusively  to  the  history  of  the  title  as  shown  by  the  deeds, 
the  conclusion  is  unavoidable  that  the  original  grantors,  in 
whom  the  title  to  the  entire  tract  now  owned  by  the  several 
parties  to  this  suit  in  different  parcels  was  vested,  intended, 
by  limiting  the  use  of  the  several  lots,  and  prescribing  the  kind 
of  structures  which  are  to  be  erected  by  the  grantees  thereon, 
to  establish  a  permanent  regulation  and  restriction  by  which 
to  prevent  each  parcel  from  being  appropriated  to  a  purpose 
wl]dch  might  inure  to  the  injury  of  any  other  parcel,  or  render 
it  less  agreeable  as  a  place  of  residence.  By  excluding  all 
erections  for  the  purposes  of  trade,  and  appropriating  each  lot 
to  a  prescribed  use  as  a  dwelling-house,  the  entire  neighbor- 
hood comprised  within  the  limits  of  the  original  tract  laid  out 
for  a  street  or  court  was  secured  against  annoyances  arising 
from  occupations  which  would  impair  the  value  of  the  several 
lots  as  p^ces  of  residence.  Thus  a  right  or  privilege  or 
amenity  in  each  lot  was  permanently  secured  to  the  owners  of 
all  the  other  lots.  While  each  was  restrained  in  the  use  of  his 
own  estate,  he  had  the  benefit  of  a  like  restraint  imposed  on 
all  the  other  estates.  That  this  restriction  or  limitation  was 
not  imposed  by  the  original  grantors  for  their  own  benefit  or 
advantage,  and  cannot  be  considered  as  personal  to  them,  is 
manifest  from  the  fact  that  they  retained  no  right  or  interest 
in  any  of  the  parcels  of  land.  The  whole  tract  was  conveyed 
by  them.  It  does  not  appear  that  they  retained  the  occupancy 
or  ownership  of  any  of  the  lots  or  of  any  adjoining  estate,  by 
means  of  which  they  could  derive  any  personal  benefit  or  nd« 
vantage  from  the  restrictions.  But  even  if  they  had,  it  would 
not  change  the  result;  because,  by  uniting  in  a  scheme  or 
joint  enterprise  for  the  division  of  the  estate  into  lots  or  ])ar- 
cels  on  a  street  or  court  laid  out  by  them,  and  annexing  to  the 
conveyance  of  each  lot  a  restriction  on  its  use,  by  the  observ- 
ance of  which  each  parcel  would  be  occupied  for  a  similar  pur- 
pose with  every  other,  the  legal  inference  is,  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  intention  was  to  secure 
to  each  estate  the  benefit  or  advantage  which  might  arise  from 
the  specific  mode  in  which  the  adjoining  premises  were  to  be 
improved  and  occupied.  The  effect  of  such  a  restriction  in- 
serted in  contemporaneous  conveyances  of  the  several  parcelsi 
under  the  circumstances  alleged  in  the  bill,  was  to  confer  on 
each  owner  a  right  or  interest,  in  the  nature  of  a  servitude,  in 
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all  the  lots  situated  on  the  same  street,  which  were  conveyed 
subject  to  the  restriction.  Thus  it  entered  into  the  considera- 
tion which  each  purchaser  paid  for  his  land,  either  by  enhan- 
cing its  price  in  view  of  the  benefit  secured  to  him  in  the 
restraint  imposed  on  adjoining  owners,  or  by  lessening  its 
value  in  consequence  of  the  limitation  affixed  to  its  use.  In 
this  view  of  the  case,  it  is  quite  immaterial  to  determine  the 
^/recise  legal  nature  or  quality  of  the  restriction  in  question. 
In  strictness,  perhaps,  the  right  or  interest  created  by  the  re- 
strictions, being  a  qualification  of  the  fee,  did  not  pass  out  of 
the  original  grantors,  and  now  remains  vested  in  them  or  their 
heirs.  But  if  so,  they  hold  it  only  as  a  dry  trust,  in  which 
they  have  no  beneficial  use  or  enjoyment,  the  entire  usufruct 
being  in  their  grantees  and  their  assigns  now  holding  the 
estates,  for  whose  use  and  benefit  it  was  intended.  Such 
being  the  case,  then  the  latter  are  proper  parties  to  enforce  the 
restriction;  and  the  former,  not  having  any  present  interest  in 
it,  need  not  be  parties  to  the  proceeding.  The  same  result 
would  follow,  if  the  restriction  be  construed  as  in  the  nature 
of  a  covenant  by  each  grantee  with  the  other  owners  of  estates 
on  the  courty  or  others  holding  under  a  similar  restriction.  In 
either  view,  the  present  plaintifits,  having  a  common  interest  in 
the  subject-matter  of  the  bill,  and  a  right  to  ask  for  the  same 
remedy  against  the  defendants,  are  rightly  joined  as  parties: 
Story's  Eq.  PL,  sees.  121, 126;  Adair  v.  New  River  Co.,  11  Ves* 
429,  444;  Gray  v.  Chaplin,  2  Sim.  &  St.  267. 

The  case  of  Badger  v.  Boardman,  16  Gray,  559,  cited  by  the 
defendants,  is  unlike  the  case  at  bar.  There  was  nothing  in 
that  case  to  show  that  the  restriction  on  the  use  of  certain 
premises  was  designed  for  the  benefit  of  the  owner  of  the  estate, 
who  sought  to  enforce  it.  On  the  contrary,  there  ^as  reason 
to  believe  that  the  restriction  was  inserted  in  the  deed  with  a 
view  to  confer  a  privilege  or  easement  exclusively  upon  another 
adjoining  estate  belonging  to  the  grantor. 

Looking  at  the  merits  of  the  case,  as  disclosed  by  the  bill,  it 
«eems  to  us  that  the  plaintiffs  are  entitled  to  maintain  their 
bill  to  enforce  the  restriction  by  enjoining  the  use  of  the  prem- 
ises for  the  purposes  for  which  they  are  alleged  to  be  occupied 
by  the  defendant  Loeber. 

A  technical  objectioni  raised  by  the  demurrer,  remains  to 
be  disposed  of.  It  is,  that  the  defendant  Nightingale  is  im- 
properly joined  as  defendant.  But  we  think  the  objection 
<  wnot  prevail.    He  certainly  has  a  direct  interest  in  the  suiti 


638  Paukek  v.  Nightingale.  [Mass^ 

iDasmuch  as  the  decree  will  affect  the  title  to  his  estate,  and 
the  right  to  its  unlimited  use  and  enjoyment  by  him.  He 
could  not  well  be  joined  as  plaintiff,  after  his  statement  to 
the  plaintiffs,  set  out  in  the  bill,  that  as  he  could  not  avoid  a 
jawsuit,  he  might  as  well  have  the  matter  settled  by  a  suit  of 
die  proprietors  against  his  tenant  Loeber.  This  was  equiva- 
lent to  a  refusal  on  his  part  to  become  a  party  plaintiff  in  the 
present  suit,  and  is  sufficient  to  justify  the  plaintiffs  in  joining 
him  %B  a  defendant. 

It  may  be  well  to  add  that  while  a  court  of  equity  will  carry 
into  effect  agreements  or  restrictions  similar  to  those  set  forth 
in  the  bill,  in  cases  where  there  is  nothing  shown  to  render 
their  enforcement  inequitable,  circumstances  may  exist  which 
might  warrant  a  refusal  to  grant  equitable  relief,  even  where 
it  was  made  to  appear  that  there  had  been  a  failure  to  use 
and  occupy  premises  in  accordance  with  the  terms  of  the  deed 
by  which  they  were  conveyed.  If,  for  instance,  it  was  shown 
that  one  or  two  owners  of  estates  were  insisting  on  the  observ- 
ance of  restrictions  and  limitations,  contrary  to  the  interest 
and  wishes  of  a  large  number  of  proprietors,  having  similar 
rights  and  interests,  by  which  great  pecuniary  loss  would  be 
inflicted  on  them,  or  a  great  public  improvement  be  prevented, 
a  court  of  equity  might  well  hesitate  to  use  its  powers  to  en- 
force a  specific  performance,  or  restrain  a  breach  of  the  restric- 
tion. The  defendants  in  the  present  case  do  not  pretend  that 
they  have  any  such  equity  under  the  allegations  of  the  bill. 

Demurrer  overruled. 


Ck)Ni>moHa,  Rbbervations,  and  RxsTRionoHS  nr  Buds:  See  WhUmpT^ 
(TiUon  RaUway  Cc^  71  Am.  Dec.  716,  and  note  721;  Bmemm  t.  ^mfrnm,  89 
Id.  184;  Wimm  t.  Whitttm,  75  Id.  163. 

The  fbingipal  gasb  is  gitbd  in  Sharp  ▼.  i?ope«,  110  Mass.  S8S^  to  the 
point  that  where  a  tract  of  land  is  subdivided  into  lota,  and  thooe  lots  are 
conveyed  to  separate  purchasers,  subject  to  conditions  that  are  of  a  nature 
to  operate  as  inducements  to  the  purchase,  and  to  give  to  each  purehasar  the 
benefit  of  a  general  plan  of  building  or  occupation,  so  that  each  shall  have 
attached  to  his  own  lot  a  right  in  the  nature  of  an  easement  or  incorporeal 
hereditament  in  the  lots  of  the  others,  a  right  is  thereby  acquired  by  each 
grantee  which  he  may  enforce  in  equity  against  any  other  grantee.  And  to 
the  same  effect  are  the  following  decisions,  all  citing  the  principal  case:  ^116- 
heU  T.  Warren^  8  Allen,  178;  Sckwoerer  v.  Boyston  Marbd  Asaoc,  99  Maaa. 
298;  Linxee  ▼.  Mixer,  101  Id.  630;  Page  v.  Young,  106  Id.  316;  Jtffriu  v. 
J^riee,  117  Id.  190;  Peck  v.  Conway,  119  Id.  648;  McNeUY.  KemdaS,  128  Id. 
261;  Sanborn  v.  Rice,  129  Id.  397;  Tobey  y.  Moore,  130  Id.  461:  Ketmedf  v. 
Owen,  136  Id.  203;  Oreene  ▼.  Canny,  137  Id.  68;  Allen  t.  Boikm,  137  Id.  teli 
Beale  t.  Case,  138  Id.  140;  LVorcrose  t.  Jamee^  140  14.  191:  P^t^^m  t.  i^Kcv- 
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Aom,  141  Id.  556;  Frffe  v.  Partridge^  82  VL  271.  It  is  aUo  cited  to  the  point 
that  when  Beveral  penons  have  a  oomnum  interest  in  the  subject-matter  of  a 
bill  in  equity,  and  a  right  to  ask  for  the  same  remedy  against  the  defendant^ 
they  may  properly  be  joined  as  plaintifis,  in  Cadifjan  t.  Brown,  120  Mass.  493L 
It  is  distingoished  in  Jewell  t.  Lee,  14  Allen,  150,  in  which  case  it  did  not 
appear  that  the  original  grantor  had  in  contemplation  the  division  of  the  land 
into  separate  lots,  which  would  be  held  by  different  owners,  or  that  the  con- 
dition was  inserted  in  the  grant  for  the  purpose  of  creating  a  restriction  on 
the  use  of  the  land  as  between  subsequent  grantees  of  different  lots  or  paroeU 
thflveo^  and  the  bill  was  diamiHsed. 


Pabehubst  V.  Ketohxtm. 

[6  Allbh,  400.J 

Iv  Aonoir  iob  Slakdib  in  Imfdtxko  Unohasutt  to  Woman,  It  n  Ko 
DsfXNBB  to  show  that  the  defendant  spoke  the  words  to  her,  having 
been  led  to  do  so  by  her  general  conduct^  and  especially  by  her  deport- 
ment towards  a  particular  man,  believing  the  same  to  be  true. 

BvxraiiroB  ia  Apmhwtblb  Df  Action  iob  Slanbzb,  in  MmaATioN  of  Dam« 
AOta,  that  the  plaintiff's  general  reputation  is  bad,  independentiy  of  the 
slander  complained  of,  although  not  set  up  in  the  answer  as  a  ground  of 
defense.  But  evidence  of  particular  instances  of  the  plaintiff^  miscon- 
duct is  not  admissible. 

ToBT  for  slander  by  words  charging  the  female  plaintiff 
with  adultery.  The  matter  embodied  in  the  first  point  in  the 
9yUabu8j  was^  among  other  defenses,  set  up  in  the  answer,  and 
the  plaintiffs'  demurrer  thereto  was  overruled.  On  the  trial, 
the  defendant  was  allowed  to  give  testimony,  under  objectioni 
tending  to  sustain  the  truth  of  such  matter  offered  by  him  in 
defense;  and  was  also  permitted  to  introduce  evidence,  in 
mitigation,  that  her  general  reputation  for  chastity,  at  the 
time  of  the  speaking  of  the  words,  and  ten  years  previously, 
and  in  other  places  than  that  of  her  present  residence,  was  bad. 
This  evidence  of  general  reputation  was  objected  to,  on  the 
ground  that  no  such  defense  was  set  up  in  the  answer.  Ver- 
dict for  the  plaintiffs,  with  five  cents  damages,  and  plaintifflp 
alleged  exceptions. 

/.  T.  RobinsoUj  for  the  plaintiffs. 
H.  L,  DaweSy  for  the  defendant. 

By  Court,  Metcalf,  J.    The  demurrer  to  the  defendant's 
special  answer  must  be  sustained,  because  that  answer  sets 
forth  no  legal  defense  to  the  action.    And  evidence  of  the  mat* 
ter  therein  set  forth  was  not  admissible,  either  as  a  justifica 
tkm,  or  in  mitigation  of  damages.    The  plaintiffs'  exception 
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to  its  admission  most  therefore  be  sustained.  The  authorities 
are  conclusive  of  these  points:  Alderman  y.  Frenchy  1  Pick.  1 
[11  Am.  Dec.  114J,  Bodwctt  v.  Swan,  3  Id.  376;  BriekeUY. 
DaviSy  21  Id.  407,  408;  Watson  v.  ifoore,  2  Cush.  140. 

In  an  action  of  slander,  evidence  that  the  plaintiff's  general 
reputation  is  bad,  "  independent  of  the  slander  of  which  he 
complains,"  is  admissible  in  mitigation  of  damages.  But 
evidence  of  particular  instances  of  his  misconduct  is  not  ad- 
missible: Wolcott  V.  Hatty  6  Mass.  518  [4  Am.  Dec.  173];  Stone 
v.  Vamey,  7  Met.  86  [39  Am.  Dec.  762] ;  Chapman  v.  Ordwayy 
6  Allen,  595;  1  Hilliard  on  Torts,  2d  ed.,  465.  A  party  to  a 
suit  should  always  be  prepared  to  defend  his  general  charactei 
or  reputation,  but  not  to  answer  to  charges  of  particular  acte, 
ur  r  BS  they  are  the  subject  of  the  action.  It  is  not  necessary 
U  ^he  admission  of  evidence  of  a  plaintiff's  general  bad  repu- 
tation that  the  answer  of  the  defendant  should  give  notice  that 
he  shall  offer  it. 

Evidence  of  the  female  plaintiff's  bad  general  reputation 
ten  years  before  the  speaking  of  the  words  for  which  the  action 
was  brought,  was  competent,  and  the  exception  to  its  admission 
must  be  overruled;  it  being  a  very  general  presumption  that 
things  which  are  proved  to  have  once  existed  in  a  particular 
state  are  to  be  understood  as  continuing  in  that  state  until  the 
contrary  is  established  by  evidence,  either  direct  or  presump- 
tive: Best  on  Presumptions,  c.  6.  The  weight  and  effect  of 
that  evidence  were  for  the  consideration  of  the  jury.  Its  effect 
would  undoubtedly  have  been  much  lessened,  if  not  entirely 
prevented,  by  proof  that  when  the  words  were  spoken  the 
woman's  general  reputation  was  good,  though  it  was  bad  ten 
years  before. 

As  the  verdict  was  for  nominal  damages,  and  may  have  been 
affected,  not  only  by  evidence  of  the  woman's  bad  general  repu- 
tation, but  also  by  evidence  of  particular  acts  of  hers,  which 
ought  to  have  been  excluded,  the  plaintiffs  are  entitled  to  a 
new  triaL 


Tmi  FsnvciPAL  cask  d  cited  to  the  point  that  in  order  to  justify  the 
defendant  in  the  ntteranoe  of  words  otherwise  slanderoos,  it  b  necessszy  that 
the  facts  proved  by  him  should  be  oo-eztensive  with  the  charge;  and  that  he 
cannot  protect  himself  from  the  consequences  of  having  made  it  by 
that  he  beliered  it  to  be  tme,  even  if  snch  belief  was  induced  by 
or  impropriety  on  the  part  of  the  plaintiff,  which  fell  short  of  that  which  he 
had  seen  fit  to  impute  in  Ohrk  ▼.  Brown,  116  Mass.  607;  and  is  cited  to  the 
point  that  in  aotions  for  slsnder,  the  defendant  may  show  in  mitigatioB  d 
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dmigw  timi  tb» gtiwiil  mpoMfattof  ttoflmtiff  wm  MU  Id.  600;  bat 
l>MtiG«lar  iiistaDcwoi  BHSooiidiici  ttenoi  admunble  for  this  pnrpose:  Id.| 
ifcLfHH/Aim  T.  aM02ey,  131  Id.  72.  It  is  cited  to  the  point  that  no  dirtino- 
tioB  should  be  made  in  the  dais  of  daxnagei^  wlwtbflf  oooipflBsaloiy  or  paal- 
tofy,  as  the  subject  of  Butigatioa  bf  ptwf  of  bid  lapBUIwa,  te  JUhnmBt. 


Langdon  U  DotTD. 

[6  AUBV,  4211 

Tim  01  Dhrob'b  Absknoi  ibom  Statb  wirHotiT  Lobzko  ma  DoaneitB  a 
HOT  TO  BB  BxcLfTDBS  Under  the  MaaaaeboaeltB  aUlnia^  in  odnpotiag 
the  period  off  lin^tailiatt  ef  aa  actwn  against  hfan.  His  eeoaitsnal  aad 
taofotaiy  abiMioa%  hovev«r  kag  eontiaagd,  if  not  of  a  oharaetsr  to 
cfaange  hb  demioile^  will  not  prevent  the  running  of  the  statute. 

WoBS  ''RBflZDBMCi^''  in  Lboal  Phrasbologt,  is  synonynunis  with  habi* 
taney  or  domicile. 

GoNTXAGT  upon  pioiiiisflory  note,  signed  by  the  defendant, 
And  bearii^  date  September  9, 1854.  Action  was  commenced 
May  20)  1862|  and  the  statute  of  limitations  was  interposed  as 
a  defease.  It  appeased  from  the  evidenoe  that  the  defendant 
^efl  the  state  in  Match  or  April,  1855,  and  went  to  California, 
Mrhere  he  resided  for  about  three  and  one  half  years,  but  as  to 
his  purpose  in  going  and  his  intention  to  return,  the  evidence 
was  conflieting.  The  jury  were  instructed  that ''  if  he  went  to 
CaUfomia  to  engage  in  such  business  as  he  could  find  there, 
and  without  any  fixed  intention  as  to  whether  he  should  re- 
turn to  Massachusetts  or  not,  or  went  intending  to  engage  in 
soch  business  as  he  might  find,  either  for  a  certain  or  an  indefi- 
nite period,  or  w«it  to  engage  in  business,  intending  to  remain 
a  certain  time^  or  until  he  should  acquire  a  certain  sum  of 
mooay,  and  Uiereupon  remained  until  Oetober,  1858,  and  then 
nrtumed,  the  time  of  such  absence  should  be  deducted;  but  if 
he  went  without  any  intention  to  engage  in  business  there,  but 
only  to  visii  the  oountry,  the  time  of  his  absence  should  not 
be  deducted,  although  by  accident  or  otherwise  he  was  detained 
ifaero  unta  October,  1858."  Verdlet  for  the  plaintiff;  and 
defendant  alleged  exceptions. 

A.  /.  FargOf  for  the  defendant 

/•  SumneTf  for  the  plaintifil 

By  Cwrty  JfesBLOw,  C.  J.    In  the  easeof  CMetUry.  HaiUyy 

e  GrajyU?,  it  was  decided  that  und^  the  Revised  SUtutes, 

c  120,  mo.  9,  wMdi  was  ro^soaoled  in  Gen.  Stats.,  c  155,  sec  9, 
vmrnwaaaa 
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the  time  of  a  debtor's  absence  from  the  state  without  losing 
his  domicile  is  not  to  be  excluded  in  computing  the  period  of 
limitation  of  an  action  against  him;  in  other  words,  that  tem- 
porary absences,  although  extending  over  consecutive  periods 
of  several  months,  but  affecting  no  change  in  the  legal  domicile 
of  the  debtor,  do  not  operate  to  extend  the  i>eriod  of  limitation, 
but  are  to  be  included  in  reckoning  the  time  within  which  an 
action  may  be  commenced  against  him.  It  is  now  urged  by 
the  learned  counsel  for  the  plaintiff,  that  this  construction  of 
the  exception  to  the  statute  of  limitation^  is  too  narrow,  and 
that,  by  restricting  its  operation  to  the  single  class  of  cases  in 
which  the  debtor  has  no  domicile  or  habitancy  in  the  common- 
wealth, creditors  may  be  deprived  of  all  effectual  remedy  to 
enforce  their  claims  against  debtors  who  are  actually  absent 
from  the  state  for  long-continued  periods  without  abandoning 
or  forfeiting  their  domicile  here.  But  if  this  be  the  effect  of 
the  interpretation  of  the  statute,  we  do  not  see  how  it  can  be 
avoided.  Absence  from  the  state,  of  itself,  is  clearly  not  sufficient 
to  suspend  the  operation  of  the  statute.  The  provision  is  ex- 
plicit that  the  time  of  a  debtor's  absence  shall  be  deducted  from 
the  time  limited  for  the  commencement  of  the  action,  only  in 
case  '^  he  is  absent  from  and  resides  out  of  the  state."  The  con- 
tention, therefore,  concerning  the  interpretation  of  the  statute, 
resolves  itself  into  a  question  as  to  the  true  meaning  of  the  word 
"residence."  Of  this  tliere  is  no  room  for  any  serious  doubt. 
It  certainly  does  not  signify  a  temporary  sojourn  or  occasional 
abode.  In  legal  phraseology,  it  is  synonymous  with  habitancy 
or  domicile.  This  is  tho  sense  in  which  it  is  used  in  statutes: 
By  Gen.  Stats.,  c.  3,  sec.  7,  <*.l.  7,  it  is  enacted  that  the  word 
"inhabitant"  may  be  construed  to  mean  "resident."  And  by 
the  constitution  of  Massachui!«tts,  c.  1,  sec.  2,  art.  2,  it  is  pro- 
vided that  the  word  "inhabit<int"  shall  be  held  to  signify  that 
a  person  "dwelleth  or  hath  his  home"  in  a  particular  place. 

Nor  are  we  able  to  see  any  good  or  sufficient  reason  for 
attributing  to  the  language  of  the  statute,  creating  an  ex- 
ception to  the  statute  of  limitations,  any  new  or  unusual  sig^ 
nification.  A  residence  out  of  the  state,  as  applied  to  the 
subject-matter,  may  well  mean  the  acquisition  of  a  domicile 
without  its  limits.  So  long  as  a  debtor  has  a  last  and  usual 
place  of  abode  in  the  commonwealth,  that  is,  while  he  retains 
his  domicile  or  residence  here,  the  courts  of  the  state  have  juris- 
diction over  him,  and  due  service  of  legal  process  can  be  made 
upon  him.  A  creditor  can  at  any  time  commence  a  suit  to 
enforce  a  claim  against  a  debtor  domiciled  within  the  state^ 
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A  writ  can  be  served  by  leaving  a  summons  at  his  last  and 
OBual  place  of  abode,  and  in  case  of  his  absence  from  the 
state,  actual  notice  of  the  pendency  of  the  action  can  be  given 
to  him,  so  that  a  valid  and  binding  judgment  can  be  obtained. 
In  such  case,  the  creditor  has  ample  opportunity  to  prevent 
the  operation  of  the  statute  bar.  But  it  would  be  otherwise 
where  the  debtor  had  no  domicile  within  the  state.  No  valid 
service  of  process  could  be  made  upon  him,  and  the  courts 
could  have  no  jurisdiction  over  his  person.  The  true  con- 
struction, therefore,  of  this  clause  of  the  statute  would  seem  to 
be  this:  that  where  a  defendant,  against  whom  a  cause  of  action 
accrues,  is  a  resident  within  the  state,  and  continues  to  reside 
therein,  his  occasional  and  temporary  absences,  however  long 
continued,  if  not  of  such  a  character  as  to  change  his  domicile, 
are  not  to  be  deducted  in  computing  the  statutory  term  fixed 
for  the  limitation  of  an  action.  Such  is  the  weight  of  au- 
thority in  those  states  where  an  exception  to  the  statute  of 
limitations  exists,  similar  in  its  phraseology  to  our  own  stat- 
ute on  the  subject:  Hackett  v.  Kendall,  23  Vt.  275;  Hall  v. 
Nasmith,  28  Id.  791;  Ford  v.  Babcock,  2  Sand.  518;  Wheeler  v. 
WebsUr,  1  E.  D.  Smith,  1;  Harden  v.  Palmer,  2  Id.  172;  Drew 
V.  Drew,  37  Me.  389;  QHman  v.  Cutis,  27  N.  H.  348.  It  may 
be  added  that  this  construction  of  the  statute  seems  to  be  the 
only  one  which  will  afford  a  fixed,  permanent,  and  certain  rule 
by  which  to  ascertain  whether  a  particular  case  is  included 
within  or  excluded  from  the  operation  of  the  exception  to  the 
statute.  If  residence  is  not  held  to  signify  domicile,  it  can 
have,  as  applied  to  the  subject-matter,  no  definite  and  as- 
certained meaning;  but  it  would  be  necessary  to  vary  its 
interpretation  in  each  particular  case,  according  to  the  cir- 
cumstances proved  concerning  the  length  of  the  absence  of  the 
debtor  from  the  state,  and  the  objects  for  which  he  went  away. 
There  would  be  no  standard  by  which  to  determine  whether 
he  could  claim  the  benefit  of  the  statute  bar,  or  was  excluded 
from  the  operation  of  the  exception. 

The  instructions  given  to  the  jury  in  the  present  case  did 
not  conform  to  the  views  of  the  interpretation  of  the  statute 
above  expressed.  On  the  contrary,  they  wholly  omitted  to 
prescribe  the  true  rule  by  which  domicile  or  residence  is  to  be 
distinguished  from  temporary  absence  and  sojourn  out  of  the 
state,  and  left  the  jury  to  deduct  the  defendant's  absence  from 
the  state  from  the  time  limited  for  the  commencement  of  the 
•otion^  although  he  went  out  of  the  state  for  a  special  objecti 
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intending  to  te^m  after  it  ahoald  have  beeii  aoecmipIMiddy 
And  had  Aetnally  r^tamed  in  poMittu&oe  of  rach  intenti^m. 
Sxocj^tloiis  fltwtaiiied. 

WttAT  Comnmirai  AfttfMnnnii  8»An^fln<«lliait*(iq^ll»ftt«iiiii&g 
of  iho  statatb  of  liwttatiamt  See  AKtwn  ▼.  Thom^ttm,  H  Am.  Dao.  837; 
Ward  V.  Cofe,  64  Id.  378»  and  note;  <%irC&  ▼.  Rokank,  64  Id.  203|  and  note; 
Cook  V.  iro/i?i€s,  77  Id.  54S;  ifffnltA  y.  l>e  La  Oarm,  66  Id.  147. 

At  the  seoond  trial,  aftdt  tkcf  ds^dtm  reported  an  Hie  prindpal  caee^  then 
time  a  t«tdiQi|  for  the  delBadaal^  and  tte  plKiat&ff  alleged  etoepti^  Ila^ 
peered  from  the  endeiieo  tbat  the  delendani,  before  ho  lef6  for  Califioimk^ 
repreeented  to  the  plaintiff  that  he  did  not  intond  to  relank  But  ti»  Jury 
found  that  he  did  not  make  each  representation  for  the  pnrpoee  of  deoeiying 
the  plaintiff  and  indndng  him  to  believe  that  he  xntendied  to  take  np  a  per- 
manent reeidenoe  in  Oalilfiimla,  when  in  facrlhe  had  noendi  pnrpoee;  and  the 
eoort  held,  o^tenmling  the  plaiatiff 'e  eoooeptionii^  that  the  defeniaat  wae  not 
eetopped  by  the  repreeentation  fromeettiag  np  in  defenee  the  etatnto  of  limi* 
tations,  and  showing  in  support  of  this  defense  that  he  never  aoqnired  a 
domicile  elsewhere:  Lamgdon  v.  Doud,  10  Allen,  43d.  Hue  decisian,  and  that 
repotted  in  the  prhicipal  ease,  are  eited  in  Maoar  y.  Harvey,  125  Mass.  676^ 
which  w«s  an  acdoa  itpon  a  promiseMy  note^  and  the  defanae  waa  tlu  atatnte 
of  limitations.  The  only  question  was,  whether  the  defendant  had»  within 
the  meaning  of  that  statnte,  been  abeent  from  and  leeiding  ont  of  the  states 
and  the  intention  of  the  defendant  was  a  fact  in  controversy.  The  jnry  were 
instraeted  that,  if  the  defendant  resided  ont  o€  the  state,  his  intention  waa 
iaunaterials  and  that  it  they  were  in  donbt  as  to  his  residence,  they  nught 
oonaider  his  intention  ae  matter  of  evidenee.  HeUK^  that  the  inetnwtiens 
were  oontradietory  and  insnffioient^  and  tended  to  confnae^  if  not  to  mitdead, 
the  jnry.  The  principal  case  is  cited  to  the  point  that  a  debtor's  occasional 
and  temporary  absences  ftom  the  state  will  not  present  l^e  running  of  the 
statute  of  littitationsi  in  PehNiw  v.  Am^  109  Id.  340i  In  Older  to  arteat 
the  mnmng  of  the  statute,  both  absence  and  naideaDe  out  of  the  state  mmtt 
oonour:  Id.;  and  in  aooordanoe  with  thie  doctrine  of  the  Massachuaette  aeese^ 
are  the  following:  JTaU  v.  Narnnith,  28  Vt.  791;  HvOcmd  JliaiUe  Co.  v.  Blim^ 
67  Id.  23;  Broufn  v.  IfMns,  44  K.  H.  446;  Belt  v.  Lamprey,  52  Id.  41;  Drew 
V.  Drew,  S7  Me.  asih  CtmifMt  t.  ITMe,  22  Mich.  176.  "Eesiilence**  with- 
out the  etete  means  sMneUiing  more  than  a  mefe  ahesncns  SatUi  fkmaUi  T. 
AberenmUm,  24  Fed.  Bap.  M3  (Cir.  Ct  N.  T.);  Ilemtqum  v.  Botmep,  hL  MOi 
And  a  person  who  has  an  aotnal  residence  in  another  state^  and  oidy  retofna 
occasionally,  or  even  for  a  few  hours  daily,  is  *'  absent  from  and  resides  ont 
of  the  state,**  and  the  statirte  of  limitettons  does  not  ran  in  his  favors  IZbel- 
wood  V.  Whiling,  118  Mass.  837;  Bmt&m  V.  AttMtt,  65  Barh.  606t  M40m4  ^. 
WwMmU,  S7  How*  Py.  64;  Bwi^m^  v.  Blmm\  5  Denies  §38.  Tke  Word 
"  residence  "  in  the  Missouri  statnte  is  held  not  to  be  aynonymona  with  the 
word  ''domicile  ":  Johnmm  t.  SntUh,  48  Ma  499;  and  an  "aheence  bom  the 
gtato  **  such  as  wiH,  for  a  ooosidarable  period,  r^kdar  it  fmpoasiUe  te  etrtafai 
each  a  sefHoe  of  ptfMise  as  will  aupport  a  general  ^adgiaent,  hi  eneh  an  ali> 
nance  as  wiU  interfnpt  the  running  of  the  etateteolltentetieneef  that  etatet 
Mode$  V.  Fanah,  16  Mo.  App.  430;  and  see  i/SOer  v.  l^kr,  61  Mo.  401;  B§a 
V.  Lamjprty,  62  K.  fi.  41;  ^wnQt  v.  ScoO,  46  Iowa,  180.  \^ere  the  d^end- 
■nt  was  absent  from  tin  state  in  the  employnKOt  of  the  genenl  gofermneirt; 
lea<ring  no  neariberof  hia  family  behind,  end  n#  eitefalieiMd 
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with  no  intention  to  retom  within  any  definite  tuna,  it  wm  held  that  he 
daruqg  mfih  tinMV  a  nen-rendeot  witini  the  '^^^■"^"f  «f  the  Iowa  statute: 
UedffeB  ▼.  Jbnett  63  Id.  573. 

The  prorinoii  of  the  Wisconwi  etelBte  that»  if  when  the  cause  of  aotioa 
agilnsi  asf  penon  he  shaH  he  mt  of  the  etaH  tbe  mtim  mif  he 
itfain  the  tmm  United,  alter  his  ntem  or  moAval  t»  ttie  atate, 
afpliee  teihe  teaqpofary  abaenee  of  a  vaaidaAt  af  tta  stated  jdthen^h  darmg 
■oeh  ahiHiee  fcoeeee  aiii^  he  lenied  hy  iMviiig  HaA  hb  BflMl  fiaoe  ef 
/Mbr  V.  £U^  41  Wia.  Afifi.  Itiah«ldi]w*a«'iietain''«ftthiatiiil«,  wtiioh 
will  aet  the  statnte  running,  mnst  be  open  and  netonom,  ea4  ajider  aoch 
BiffenmetiMM  tiMi  the  enditor  oeidd,  with  nMimaUe  daicwMe,  ftad  hk 
dahter  and  e««a  him  with  papoami  Cob  ▼.  Jtm^  10  IL  Y.  90;  Jhrr  ▼. 
Mmm^mwi,  I  Blatohf.  I70|  /afMibwiT.  iiowfa^ »  MSml  17;  OMmvv.  AoeU; 
lBa»dj,M|;  ITUttiwT.  IF<«%  MO  ICaai.  40;  bat  «h«a  IAm  d^&tor  telwmed, 
oeaitaaMdly  is  iba  state  iw  more  than  the  pnMRihed  pvitd  <^ 
after  the  eaase  of  aelssn  aeis  aeil,  Iteiog  under  a  Matfona  aame, 
hpt  not  othannee4onflsated,«he  elates  agatnal  him  was  hiddteh*hwrai  by 
the  statnte:  Aselv.  Fueher,  102 N.  Y.  400;  8.G.,  05  Am.  itefb  OIB;  nrers- 
ing  &  C,  15  Abb.  N.  C.  72;  19  Jones  ft  &  71;  oompavo  Pahner  ▼.  iS%cno,  16 
OsLML  The  fnmtkm  in  the  Tennessee  stetate  of  HmitetJons^  that  It  Aall 
Biitnuitefaror«f  apsnttadinof  has  shaoooe  fnm  ti»e  steteb  ia  oeastnuid 
to  sfpl/io^tiwna  of  the  steteooly,  and  not  to  these  who  never  hare  been 
eitiaaQS  or  residente  therein:  Barbour  ▼.  Brwin,  14  I^ea,  716;  compare  Car(m 
V.  WaUa€%  13  Id.  571.  In  California,  if,  when  the  canse  of  action  aoeme% 
tiie  peracQ  against  whom  it  eaiste  resides  in  the  stated  and  afterwards  d^MHrte 
thessiron,  his  asMoessive  abaeacesmiMit  he  aggragated  tegstiter  and  dedaeted 
fnom  the  whote  time  which  haaelayaad  siooe  the  cease  ascniec^  and  the  bel« 
aoos  is  the  time  which  the  stetuto  of  limitatioas  has  to  nm:  Code  Civ.  Ptoai 
see.  351;  Ro^fBrt  v.  //oteft,  44  CaL  280;  WaU  v.  WrigU,  66  Id.  205;  and  see 
(SMer  T.  Wright,  22  K.  Y.  477;  CamjMl  v.  H7itA%  22  Mich.  176;  P^^  ▼. 
CVte,  48  Me.  319;  WiAv  ▼.  BtOtaek,  53  Misa.  039.  AhHnee  in  Csliform 
withe«t  intermptiim  lor  many  years,  the  debter^s  faaaily  meaa while  ooptiwi' 
i^g  to  xeaide  on  hie  bftmiwtowl  in  New  Hampshire^  is  to  be  dedaeted  from  the 
time  limited  by  the  stetnte  of  the  latter  stete:  Brawn  ▼.  RoOinSj  44  IT.  H.  446. 

In  tiiis  coontiy,  it  is  the  general  mle  that  the  words  ^  beyond  seae,'*  and 
^'eot  of  Khe  steAe^*  are  aaaleoons  enressi8ii%  having  the  same  meaaingt 
BHfkwmm^.  Ihe,  6  Blacki  506;  &  C,  46  Am.  I>ee.  489;  ITsK  v.  Pkbammr, 
7  Obio^  pt  %  235;  amUh^t^  Bairtnm,  UOhioSt  690;  OoAM&a  v.  Co(fet</A,  IB 
K.  H.  79;  Deniam  v.  ffoUaman^  26  Ga.  182;  a  C,  71  Am.  Dec  198;  Mtml  v. 
/snwj;  3  Bibb,  510;  Mwrrag  v.  Baher^  3  Wheat.  541;  Paw  v.  B6berd&m,  3 
&aBd^  174;  Boat  </ilteRiiMMi  ▼.  i>y0r,  14  Pet  145.  Bat  in  some  of  the 
stetea^  the  term  '^beyond  saaa"  is  eonsAroed  to  mean  wiihoot  the  Uaaite  of 
the  Uaitfld  Stetws  Ucmm  y.  /eftaaon,  24  JU.  159;  3.  a,  76  Am.  Dee.  740; 
KeetonY.  Kuttian,  20  Mo.  530;  SlaU  v.  Willi,  46  Id.  236;  Qonder  v.  Estabrook, 
33  Pa.  St  374.  So  it  is  held  in  North  Carolina,  that  residing  beyond  the 
Hmite  of  tiie  state  ts  not  being  ^'beyond  the  eeae,"  and  doee  not  prevent  the 
raaniDg  of  the  stetate  af  Mmitatfrnia  of  thatsMe:  6M€r,  i/arna,  71  N.  0. 
174^  Dmri$  T.  Brigi$^  97  U.  8.  628.  Sea  further,  aa  to  the  coostractian  of  the 
term,i'ortest.Foo^2McCord,331;  aa,  13 Am.  Dec  732. 
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JuDSON  V.  Wbstben  Bailboad  Coepoeation. 

[6  ALUIlf,  486b] 

OoiocoN  Gabbier  mat  Spboiallt  Cohtbact  with  Bmflotbr  nm  Pabtial 
OB  Total  Bzxmftion  from  his  oommon-law  liability  m  an  inaQier  of 
property  committed  to  hia  custody;  and  a  notioe  by  the  carrier  to  this 
effect,  if  brought  home  to  the  owner  of  property  delivered  for  transpor* 
tation,  and  assented  to  clearly  and  nneqniyocally  by  him,  will  be  bind- 
ing and  obligatory  upon  him. 

OoMMOV  Cabbieb  GAmroT,  BT  MxBB  OxREBAL  NoncB,  exonerate  himself  en^ 
tirely  from  his  legal  liability  for  property  delivered  to  him  for  carriage^ 
nor  limit  such  liability  abeblately  to  a  oertaan  amoont  beyond  which  hb 
wiU  not  be  held  responsible  in  case  of  injury  or  loss;  although  the  prop- 
erty is  delivered  to  him  by  another  carrier,  to  whom  the  notice  has  been 
made  known,  and  who  received  the  property  from  the  owner  for  carriage 
over  his  own  line^  and  then,  as  agent  of  the  ooosignor,  to  forward  it  t^ 
another  carrier. 

Action  of  contract  against  the  defendants  as  common  car- 
riers to  recover  for  two  boxes  of  goods  destroyed  by  an  acci- 
dental fire  in  the  defendants'  freight  depot  at  East  Albany. 
The  jury  found  that  the  property  in  question  was  received  by 
the  New  York  Central  Railroad  Company  from  the  plaintiff's 
agent,  for  transmission  over  their  own  road,  to  be  delivered  to 
the  defendants  for  carriage  over  a  portion  of  their  route,  the 
shipping  receipt  given  therefor  containing  a  stipulation  that 
the  company  acted,  for  the  purpose  of  delivery  to  the  defend- 
ants, ''as  the  agents  of  the  consignor  or  consignee,  and  not  as 
carriers."  It  was  further  found  that  the  New  York  Central 
Railroad  Company  delivered  the  property  to  the  defendants 
at  East  Albany,  for  immediate  transportation,  with  the  neces- 
sary vouchers  and  expense  bills  under  the  defendants'  rate 
tariffs,  in  force  at  the  time,  containing  the  following  provision: 
''No  risk  assumed  beyond  two  hundred  dollars  on  any  one 
package,  except  by  special  agreement.  All  goods  and  mer- 
chandise will  be  at  the  risk  of  the  owners  while  in  the  corpo- 
ration's storehouses,  and  no  responsibility  will  be  admitted  for 
any  loss  or  injury  except  such  as  may  arise  by  fire  from  the 
locomotive  engines,  or  by  negligence  of  the  agents  of  the  corpo- 
ration; nor  for  a  greater  amount  than  two  hundred  dollars  on 
any  one  package,  except  by  special  agreement"  The  defend- 
ants had  for  ten  years  previously  issued  these  freight  tariffs,  and 
they  were  posted  in  all  the  freight-houses  of  the  company,  and 
distributed  generally  to  the  public.  A  large  number  of  them 
were  also  delivered  by  the  defendants  to  the  freight  agents 
of  the  New  York  Central  Railroad  Company  at  Albany,  pre- 
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vions  to  the  shipment  of  the  goods,  and  it  was  claimed  by  the 
defendants  that  such  notice  to  that  company  was  notice  to  the 
plaintiff,  and  would  exempt  them  from  all  liability  for  the  loss 
of  the  goods,  or  at  least  from  liability  beyond  two  hundred 
dollars  on  each  parcel,  and  requested  the  court  to  so  instruct 
the  jury,  which  was  refused.  The  plaintiff  testified  that  he  had 
never  seen  the  said  freight  tariffs,  and  was  ignorant  of  their 
existence.  Verdict  for  the  plaintiff,  and  the  case  reported  for 
the  consideration  of  this  court. 

/.  D.  Colty  for  the  defendants. 
H.  MarrUj  for  the  plaintiff. 

By  Court,  Biqelow,  C.  J.  It  would  not  be  profitable  to  en- 
ter upon  a  citation  and  discussion  of  the  numerous  and  con- 
flicting cases  bearing  on  the  question  of  the  rights  of  a  common 
carrier,  by  a  general  notice,  to  absolve  himself  entirely  from 
his  common-law  liability  for  property  intrusted  to  his  care,  or 
to  modify  and  limit  his  responsibility  by  a  mere  constructive 
notice  to  those  who  may  have  occasion  to  place  goods,  wares, 
and  merchandise  in  his  keeping  for  the  purpose  of  transporta- 
tion. A  careful  examination  of  the  authorities  would  not  lead 
to  any  very  satisfactory  result,  or  throw  much  light  on  the 
real  principles  on  which  the  resi>ective  rights  and  duties  of 
carriers  and  the  public  mainly  depend.  A  very  full  and  clear 
statement  of  the  results  arrived  at  in  the  leading  cases  on  the 
subject  can  be  found  in  the  elementary  writers,  especially  in 
Redfield  on  Railways,  264;  Angell  on  Carriers,  sees.  232-245; 
1  Parsons  on  Contracts,  707. 

There  is,  however,  one  conclusion  which  is  fully  supported 
by  the  weight  of  authority  in  the  American  courts,  concerning 
which  no  serious  doubt  can  be  entertained;  that  is,  that  a  pub- 
lic carrier  may  enter  into  a  special  contract  with  his  employer 
by  which  he  may  stipulate  for  a  partial  or  entire  exoneration 
firom  his  liability  at  common  law  as  an  insurer  of  property 
committed  to  his  custody,  and  that  such  contract  is  not  con- 
trary to  public  policy,  or  invalid  as  transcending  the  just  lim- 
its of  the  right  of  parties  to  regulate  their  dealings  by  special 
stipulations.  As  a  necessary  corroUary  of  this  conclusion,  it 
is  also  held  in  the  best  considered  cases,  and  by  the  most  ap- 
proved text-writers,  that  a  notice  by  a  carrier  that  he  will  not 
assume  the  ordinary  responsibility  imposed  on  him  by  law,  if 
brought  home  to  the  owner  of  goods  delivered  for  transporta- 
tioD|  and  assented  to  clearly  and  unequivocally  by  him,  will 
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be  bindiag  and  obligstaiy  apoa  liim»  bacawe  it  ia  taata* 
mount  to  aa  expresB  ooatract  that  tlM  goods  ahall  be  oar* 
ried  on  the  temui  specified  in  Bnoh  notioe.  To  this  eztenti  the 
doctrine  that  a  carrier  may  limit  or  modify  hie  liability  seema 
to  be  most  just  umI  reasonable.  Inaamuch  aathe  rule  of  law 
which  holds  a  carrier  to  the  responsibility  of  aa  inauver,  except 
in  oertain  special  cases,  is  Ibooded  i&  a  policy  which  is  de* 
signed  solely  for  the  security  and  benefit  of  the  owner  of  goods, 
there  can  be  no  sufficient  reason  lor  regarding  the  mla  ma  ab- 
solutely inflexible  or  irrepealable,  when  the  party,  in  whose 
favor  it  will  operate,  directly  or  by  necessary  impUcation  con- 
sents  to  waive  it,  or  agrees  to  an  essential  modification  of  bis 
own  rights  wader  iL 

But  it  is  a  very  different  proposition  to  assert  that  a  ooai* 
mon  carrier  may  escape  hia  legal  liability,  or  materiaUy  chso|p 
it|  by  a  graeral  notice  to  all  persons  that  he  will  aot  be  respon- 
sible for  the  loss  or  injury  <^  property  intnistod  to  his  oustody, 
or  only  liable  therefor  under  such  ccmditions  and  limitatiooa 
as  he  may  think  proper  to  impose.  A  common  carrier  is  in  a 
certain  sense  a  public  servant,  exercising  an  empfeymeot  noi 
merely  for  his  own  emolument  and  advantage,  but  6a  the  con- 
venience and  accommodation  of  the  community  ia  which  he 
pursues  his  calling.  The  law  imposes  on  him  certain  dutiea 
and  responsibilities  different  from  and  greater  than  thoea 
which  attach  to  an  occupation  of  a  purely  private  nature,  ia 
regard  to  the  conduct  of  which  the  public  have  no  interest, 
and  which  can  be  carried  on  at  the  option  or  according  to  the 
pleasure  of  the  person  who  is  engaged  in  it  A  common  car- 
rier cannot  legally  refuse  to  transport  prt^rty  of  a  kind  which 
comes  within  tive  class  which  he  usually  carries  in  the  course 
of  his  employment,  if  it  is  tendered  to  him  at  a  suitable  time 
and  plaoe,  with  an  offer  of  a  reasonaUe  compensation.  like 
an  innkeeper,  he  is  obliged  to  exercise  his  calling  upon  dua 
request  under  proper  circumstances,  and  is  liable  to  an  action 
for  danutges  if  he  wrongfully  refuses  to  do  so.  A  legal  obliga- 
tion rests  upon  him  to  aseujoe  the  duty  which  he  holds  him- 
self out  as  ready  to  perform,  sad  a  correlative  right  belongs  to 
the  owner  of  goods  to  ask  for  and  require  their  recqptiwi  and 
transportation  upcm  the  terms  of  liability  fixed  and  defined 
by  the  established  rules  of  law.  The  carrier  has  act  the 
option  to  accept  or  refuse  the  carriage  of  the  goods  at  hia 
pleasure;  but  the  person  seeking  to  have  them  tcaasporied  caa 
choose  whether  they  shall  be  carried  without  aay  resUoctioii 
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of  tbe  carrier's  4uty  bb  pvuKpAh^d  by  law^  or  whether  he  will 
waive  a  portioQ  of  hie  rights,  a&d  consent  to  a  ooodifieation  of 
Uie  kgal  liability  which  attaches  to  the  carrier.  Such  behig 
the  legal  relatieo  whioh  subsists  between  a  conunon  carrier 
and  hie  employert  it  certainly  woidd  be  inooRaisieDt  with  it  to 
hold  that  a  carrier,  by  a  fiseiw  notice  brought  home  to  tbe 
owner  of  goods  intrusted  to  his  care  that  he  4id  not  intend  to 
assume  all  the  liabilities  of  hie  calling,  could  escape  or  mate* 
rially  change  the  req)OQ(nbility  which  the  law  annexes  to  the 
ooDtract  of  the  parties.  It  would  in  effect  pat  it  in  the  power 
of  the  canrier  to  abrogate  tbe  rules  of  law  by  which  the  exer- 
cise of  his  emplcgrment  ie  regulated  and  governed.  Certainly 
such  a  notice,  even  if  shown  to  have  been  within  the  knowl- 
edge of  the  owner  of  goods,  would,  in  the  absence  of  evidence 
ot  his  direct  assent  to  its  terms,  affiml  no  sufficient  ground  Sat 
the  inference  that  he  had  voluntarily  agreed  without  any  con* 
sideration  to  relinquish  and  give  up  the  valuable  right  of 
having  his  goods  carried  at  the  risk  of  the  carrier.  On  the 
contrary,  it  would  be  quite  as  reasonable  to  infer  under  such 
circumstances  tiiat  the  carrier  did  not  iotoid  to  rely  upon  a 
notice  upon  which  he  could  not  legally  insisti  as  that  the 
owner  of  goods  meant  to  surrender  a  ri|^  to  which  he  was 
entitled  by  law.  In  such  case,  meze  silence  cannot  be  said  to 
amount  to  acquiescenc&  The  leadii^;  cases  in  the  Ajnerican 
courts,  in  which  these  doctrines  have  been  recognized  and 
established,  are  New  Jeney  Steam  NavigaUot^  Co.  v.  Merehamlf 
Bankf  6  How.  844;  Farmers^  and  Mechaiiietf  Bcaik  v.  CAampIafn 
IVafuportation  Co.,  23  Vt  186,  205  [56  Am.  Dea  68];  Kimr 
haU  V.  BuOand  and  Burlington  B.  £.,  26  Id.  247  [62  Am. 
Dec.  576];  Moeee  v.  Boetm  and  Maine  i2.  £.,  24  N.  H.  71  [64 
Am.  Dec.  881].  See  also  the  recent  esse  of  Oarton  v.  Brietol 
etc.  BaOmaij^  1  Beet  &  &  112, 161. 

The  applioation  of  these  principles  to  tbe  present  case  is 
decisive  against  the  right  of  the  defendants  to  insist  on  the 
instructionB  for  which  they  asked  at  the  trial.  It  is  not  con- 
tended that  the  plaintiff  bad  any  actual  knowledge  of  tbe  notice 
issued  by  the  defendants,  containing  a  limitation  of  their  com- 
mon-law  liability  as  carriers.  If  he  had  any  knowledge  at  all, 
it  waa  at  most  only  constructive,  through  the  New  York  Central 
Railroad  Company,  who  received  the  goods  for  transmission 
over  their  own  road,  to  be  delivered  to  the  defendants  to  be 
forwarded  ever  a  portion  of  their  route.  There  is  no  fact  in 
the  case  from  which  any  assent  by  the  plaintiff  to  the  terms 
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of  the  notice  can  be  inferred.  One  portion  of  the  notice,  on 
which  the  defendants  rely,  goes  to  the  extent  of  lepudi- 
ating  all  liability  for  the  loss  or  injury  of  goods  delivered 
to  the  defendants,  and  in  process  of  transi)ortation,  except 
such  as  might  be  caused  by  fire  from  the  locomotive-engines, 
or  by  the  negligence  of  the  agents  of  the  corporation.  This 
certainly  was  not  binding  on  the  plaintiff.  Equally  invalid 
was  that  portion  of  the  notice  which  announced  that  the  de- 
fendants would  not  be  liable  for  a  greater  amount  than  two 
hundred  dollars  on  any  one  package,  except  by  special  agree- 
ment. This  was  equivalent  to  a  notice  that  they  would  not  be 
liable  for  a  greater  amount  than  two  hundred  dollars  on  a 
single  package,  unless  they  chose  to  assume  a  further  liability. 
It  was  optional  with  them,  under  this  notice,  whether  they 
would  make  any  such  agreement  or  not.  If  they  refused,  or 
omitted  to  do  so,  the  owner  of  goods  had  no  power  to  compel 
them  to  enter  into  any  agreement.  Nor,  if  the  notice  of  itself 
is  binding  on  him,  had  he  any  means  of  obtaining  the  safe 
transportation  of  his  goods  by  the  defendants  above  the  value 
of  two  hundred  dollars,  under  the  liabilities  imposed  by  law 
upon  common  carriers. 

We  do  not  mean  to  say  that  a  general  notice  brought  home 
to  an  owner  of  goods  may  not  be  available  to  qualify  and  limit 
the  responsibility  of  common  carriers  to  a  certain  extent,  and 
within  certain  limits.  Doubtless  they  may,  by  such  a  notice, 
require  that  information  shall  be  given  to  them  of  the  nature 
and  value  of  property  which  they  are  required  to  carry,  in 
order  that  they  may  exercise  a  needful  degree  of  care  in  its 
transportation,  and  may  ascertain  and  demand  a  reasonable 
sum  for  its  carriage.  So  they  may  give  notice  that  property 
above  a  certain  amount  in  value  will  not  be  transported  for 
ordinary  rates  of  freight,  but  that  the  price  for  its  carriage  wiU 
be  regulated  by  the  nature  of  the  articles,  and  the  aggregate 
value  of  each  package.  In  like  manner,  they  may,  by  a  gen- 
eral notice,  protect  themselves  against  liability  for  loss  or  injury 
of  merchandise,  unless  it  is  properly  packed  or  arranged  for 
transportation,  so  that  it  may,  with  reasonable  diligence  and 
care,  be  safely  and  securely  carried.  These,  and  other  similar 
notices,  would  be  reasonable,  and  perfectly  consistent  with  the 
nature  of  the  employment  of  a  common  carrier,  and  the  rules 
of  law  by  which  it  is  regulated,  and  they  would  be  valid  and 
binding  on  all  to  whom  they  were  brought  home,  without  any 
express  assent.    All  that  we  mean  to  decide  is,  that  a  common 
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carrier  cannot  by  a  general  notice  exonerate  himself  entirely 
from  his  legal  liability,  nor  limit  it  absolutely  to  a  certain 
amount  beyond  which  he  will  not  be  held  responsible  in  case 
of  injury  or  loss.  This  was  the  legal  effect  of  the  notice  on 
which  the  defendants  rely  in  the  present  case,  as  is  admitted 
by  their  counsel,  who  puts  his  defense  to  this  action  on  the 
ground  that  they  are  not  liable  at  all^  or  only  for  the  sum  of 
two  hundred  dollars  on  each  package.  Such  a  notice  being 
invalid,  was  not  binding  on  the  plaintiff,  and  he  is  therefore 
entitled  to  judgment  on  the  verdict. 


Limitation  of  Liabiutt  of  Common  Cabsbb:  Ikrry,  New  Jeney  Steam 
Nath  Cfo.,  62  Am.  Deo.  126,  and  note  129;  EbnbaU  ▼.  BvOomd  etc  R.  B.  Co.* 
Id.  M7,  and  note  673;  Stede  t.  TcwnKnd^  79  Id.  60,  and  note  67;  HaiyB  ▼, 
Kamody,  SO  Id.  627;  Welsh  v.  PiMmrg  etc  B.  B.  C^,  76  Id.  490;  and  note 
498;  Oooperv.  Berry,  68  Id.  468,  and  note  480. 

Thb  ranroiPAL  oasb  is  cukd  to  the  point  that  a  common  oaxrier,  al- 
ihongh  by  the  rules  of  law  an  insiiTer  of  the  property  intrusted  to  him,  may 
r^golate  the  extent  of  his  liability  by  a  special  contract,  or  by  a  notioe  brought 
home  to  his  employer,  and  assented  to^  clearly  and  nnequirocally,  by  him,  in 
the  following  cases:  EUie  ▼.  Anu  TeL  Co,,  13  Allen,  ^;  BuMaid  ▼.  Adam§ 
JBaoprem  Co.,  97  Mass.  132;  Squire  ▼.  New  York  CenL  B.  B.  Co.,  98  Id.  246; 
Perry  t.  Thompeon,  Id.  252;  Orace  ▼.  Adams,  100  Id.  606;  Pemberion  Camn 
pea^  T.  New  York  CenL  B.  B.  Co,,  104  Id.  160;  and  is  cited  to  the  point  thai 
in  an  action  against  a  carrier  for  the  loss  of  the  plaintiff's  goods,  if  no  groond 
is  shown  lor  the  inference  that  the  owner  intended,  without  any  considera- 
tion, to  gife  up  the  right  to  hare  his  property  transported  at  the  risk  of  the 
eairier,  damages  for  the  loss  mnst  be  assessed  at  the  fall  value  of  the  good^ 
faiOcUY.JHiumore,  HI  Id.  62. 


EaBLB  V.  BlOEFOBD. 
[6  Allen,  549.] 
OsmcRAL  Ruu  THAT  Obantbi  Wbo  Takmi  Quhglaxm  DnD  oAinroT  Ri- 
oovsB  BACK  'OomiUDEiuaiOH  Paid^  in  case  of  failnre  of  titles  does  noi 
apply,  if  the  title  fails  for  want  of  anthority  in  the  person  who  makes 
the  deed  to  act  in  the  capacity  in  which  he  int>fesses  to  act  In  such 
case,  aseumfeU  will  lie  to  recover  back  the  consideration,  and  no  prerioos 
demand  is  necessary;  bat  the  action  cannot  be  maintained  by  one  to 
whom  the  pnrchaser  has  sabseqoently  oonyeyed  the  premises 

The  opinion  Btates  the  case. 

D.  Faster  and  T.  L.  NeUoUf  for  the  plaintiff. 

F.  H.  Detoeyj  for  the  defendants. 

By  Court,  Chapman,  J.    This  action  is  brought  to  recove? 
back  money  which  the  plaintiff  alleges  she  paid  to  the  defend- 
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ants  as  the  price  of  certain  factories  and  macbineiy,  which 
they  andertook  to  sell  as  the  assignees  in  Insolvency  of  Henry 
D.  Stone.  The  property  was  sold  at  auction,  and  was  bid  off 
by  Alexander  De  Witt,  and  the  defendants  made  their  deed  to 
him.  Bnt  in  respect  to  one  fourth  part,  he  acted  as  agent  for 
the  plaintiff;  and  in  respect  to  anodier  fourth  part  lie  sold  his 
interest  in  it  to  her  a  few  days  afterwards.  The  defendants' 
deed,  which  bears  date  July  26, 18S8,  describes  them  as  '^as- 
signees of  the  estate  of  Henry  D.  Stone  of  Worcester,  an  insol- 
vent debtor,"  and  quitclaims  ''all  our  right,  title,  and  interest 
in  and  unto  "  the  property  described,  ^meaning  and  intending 
hereby  to  convey  all  the  estate  we  have  in  and  unto  the  prem- 
ises as  assignees  as  afivesaid,  aad  all  the  right,  title,  and  in- 
terest  whiidi  the  said  Stone  had  tbtrein  en  tha  tenth  day  ct 
F^ruary  bow  last  past,  being  the  date  of  the  Arst  puUioatiott 
of  proceedings  in  insolvency  against  him."  But  the  defend* 
ants  were  mistaken  in  supposing  that  they  had  authority  to 
act  as  assignees  of  Stone  in  insolvency,  for  want 
^n  the  judge  of  the  court  of  ineolveney  who  acted  in  the 
Srafton  Bank  v.  Biekf&rd^  13  Gray,  664.  And  subaequently, 
new  proceedings  in  insolvency  were  instituted  against  Stone, 
under  which  other  assignees  were  chosen,  wha  conveyed  the 
premises  to  another  persoot,  who  has  oommenoed  soits  to  re- 
cover possession  of  the  same. 

The  deed  of  the  defendants  was  a  mere  quitclaim,  and  the 
general  doctrine  is,  that  the  grantee  who  takes  such  a  deed 
cannot  recover  back  the  consideration  money,  in  case  of  a  fail- 
ure of  the  title;  but  that  doctrine  does  not  apply  to  this  case. 
If  the  title  fails  for  want  of  authority  in  the  person  who 
makes  the  deed  to  act  ia  the  capacity  in  which  he  professea 
to  act,  the  consideration  may  be  recovered  back:  Shearer  v. 
Fowler,  7  Haas.  31;  WiUiams  v.  Seed,  5  Pick.  4S0;  DiU  v. 
TForsAom,  7  Met  488;  Heldem  v.  Curlit,  2  N.  H.  6L  In  the 
first  case  cited,  the  defendant's  wife  had  made  the  deed  as  his 
attorney,  without  legal  authority.  In  the  second  case,  the 
person  sought  to  be  charged  as  trustee  of  the  defendant  had 
conveyed  the  land  aa  guardiaii  to  the  defendant,  under  a 
license  of  the  probate  court,  but  had  not  given  the  bond  or 
taken  the  oath  required  by  law,  and  therefore  had  no  authority 
to  sell.  In  the  third  case,  the  defendants,  without  authority, 
transferred  to  the  plaintiff  a  right  to  take  oyaters  within  car* 
tain  limits.  The  present  case  cannot  be  distinguished  from 
these;  and  the  principle  is  a  just  one,  because  every  one  who 
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preBumes  to  act  ought  to  be  responsible  for  the  yaliditj^  of  his 
authority  to  act. 

The  case  of  DtS  y.  Warehaniy  7  Met.  488,  is  an  authority  to 
the  point  that  no  prior  demftnd  was  necessary  in  order  to 
maintain  the  action,  and  that  interest  is  to  be  recovered  from 
the  date  of  the  writ 

But  in  this  action  the  plaintiff  can  only  recover  the  sum 
which  she  paid  to  the  defendontir  through  De  Witt  as  her 
agent.  In  respect  to  that  sum,  the  defendants  dealt  with  her 
through  him.  She  can  therefore  recover  of  them,  in  her  own 
name,  the  money  which  she  paid  to  them  through  him.  But 
as  to  the  part  which  she  purchased  of  De  Witt,  she  took  only 
an  equitable  interest  as  to  the  defendants.  It  was  like  the 
purchase  of  an  account  or  other  claim  not  negotiable.  In 
such  cases,  the  court  has  gone  very  far  in  protecting  the  equi- 
table right  of  the  purchaser  to  the  use  of  the  seller's  name, 
for  the  recovery  of  the  claim.  But  the  objection  to  her  recov« 
ery  in  her  own  name  is,  that  the  legal  title  to  the  claim  did 
not  pass  to  her. 

Judgment  for  plaintiff  accordingly. 


QuncEiAiii  Dkkd  omlt  PuBroBira  to  ItELBAa  ahd  QoiroLAiM  What- 
Btn  hrtwan  ttie  gnmtar  poateisn  at  the  thnes  Sun  Framekco  v.  LaufUm^ 
7»Am.  Dm.  187;  JVM  v.  JD^wH  Kid.  067,  Mta 

Tbs  yBi»oa*tf.iuMDcnxDt*  the  p(ilattluitwh«e«M  holds  «i^ 
M  ly*  9W1V  wammf  pcUL  to  hiai  whioh  In  eqnify  And  good  oononionoo  bo  «a|^t 
to  bsvo  immodiAtely  repaid,  oa  action  will  lie  to  roco¥er  it  back  without  the 
noooirity  ol  a  preTioos  dnnandy  in  Btit$yi$  ▼.  Preabn^  134  liaai.  373.  In 
■oeh  oaae^  the  caneo  of  action  arioeo  immediately  upon  the  payment  of  the 
Iho  otHIt  ii  llniiMkai  tton  bofitia  to  raa:  Id. 


GOHHONWBALTH  V.  THOMPSON. 

iLoi  oamrof  n  Coimxrrwb  ov  Cancx  ov  AsjitwiEKT,  who,  in  good  faith, 
mnlot  and  oohabits  witfi  a  womsn  wfaooe  bnebaiid  hae  ramained  iJbeent 
for  man  thin  wtrrm  yvais  togoChitf  witlMH  being  heaid  Ifon,  and  ia 
Mioped  by  both  paitiea  to  bo  dead,  alttMMgk  in  iaot  ho  io  ftm 


iNDicnaENT  for  adnlteiy.  The  defendant  was  married  to 
one  SmeHne  B.  Carlton,  and  bad  been  living  with  her  there- 
after ag  bia  wife.  He  contended,  on  evidence  offered  at  the 
trial,  that  be  believed  her  to  be  a  widow  at  the  time  of  the 
marriage,  bating  no  knowledge  that  her  former  husband  was 
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liTing,  and  that  she  had  Dot  seen  or  heard  from  him  for  eleven 
years  previously.  The  offered  evidence  was  excluded,  and  the 
jury  instructed  "that  if  they  were  satisfied  that  the  intercourse 
took  place  as  alleged,  it  would  be  adultery  if  the  former  hus- 
band was  still  liviig,  although  the  defendant  had  no  knowledge 
or  belief  that  he  was  alive."  Verdict  of  guilty,  and  the  de- 
fendant alleged  exceptions. 

O.  F.  Verryy  for  the  defendant 

Foster^  attamey^eneralj  tor  the  oommonwealth* 

By  Court,  Dbwet,  J.  The  court  properly  refused  to  rule 
that  upon  the  mere  showing  that  the  defendant  married  the 
said  Emeline  B.  Carlton  and  cohabited  with  her  without  any 
knowledge  that  she  had  a  husband  living,  and  believing  that 
she  had  no  husband  living,  the  defendant  could  not  be  con- 
victed of  adultery,  although  she  then  had  a  legal  husband  in 
full  life. 

The  objection  urged  in  behalf  of  the  defendant,  that  to  make 
any  act  criminal  there  must  be  a  criminal  intent,  will  not 
screen  the  guilty  party  under  such  circumstances:  Cammofr' 
wealth  V.  Mash,  7  Met.  474. 

This  would  dispose  of  the  case  but  for  the  bLcis  which  were 
offered  to  be  proved,  that  the  husband  had  been  absent  from 
his  wife  for  eleven  years  preceding  the  time  when  the  acts 
complained  of  took  place,  and  that  his  wife  had  not  seen  or 
heard  of  him  during  that  period,  and  had  no  knowledge  that 
he  was  alive. 

It  is  a  well-settled  rule  of  law  that,  upon  a  person's  leaving 
his  home  for  temporary  purposes  of  business  or  pleasure,  and 
not  being  heard  of  or  known  to  be  living  for  the  term  of  seven 
years,  the  presumption  arises  of  his  death:  2  Stark.  Ev.,  4th 
Am.  ed.,  458;  Laring  v.  Steinemany  1  Met  211.  Although  thia 
is  merely  a  presumption  authorized  by  law,  and  may  be  con* 
trolled  by  evidence  showing  that  the  fact  was  otherwise,  yet  in 
reference  to  acts  of  other  parties,  and  in  deciding  whether  they 
are  criminal,  this  presumption  is  allowed  to  have  its  proper 
effect.  Thus  in  reference  to  the  criminal  intercourse  aUeged 
to  have  taken  place  betwcjen  Mrs.  Carlton  and  the  defendant, 
supposing  she  had  been  indicted  for  polygamy,  and  the  fact 
had  appeared  of  the  absence  of  her  husband  for  eleven  years,  she 
not  knowing  him  to  be  living  during  that  time, — this  would 
constitute  a  legal  defense  to  the  criminal  charge:  Gen.  Stats., 
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0.  165,  sec.  6.  We  think  this  statute,  though  not  in  terms  ap- 
plicable to  an  indictment  for  adultery,  recognizes  a  rule  that 
should  operate  as  a  legal  defense  to  the  charge  of  adultery, 
when  the  alleged  crimnal  acts  are  the  marrying  and  cohabiting 
with  a  woman  whose  husband  had  been  absent  more  than  seven 
years,  and  not  known  to  the  defendant  to  have  been  alive  dur- 
ing that  period. 

The  proper  instructions  to  the  jury  in  a  case  like  the  present 
would  be,  that  if  it  appeared  that  tiie  husband  had  absented 
himself  from  his  wife,  and  remained  absent  for  the  space  of 
seven  years  together,  a  man  who  should,  under  the  existence 
of  such  circumstances,  and  not  knovang  her  husband  to  have 
been  living  within  that  time,  in  good  £Etith  and  in  the  belief 
that  she  had  no  husband,  intermarry  with  her  and  cohabit 
with  her  as  his  wife,  would  not  by  such  acts  be  criminally 
punishable  for  adultery,  although  it  should  subsequently  ap- 
pear that  the  former  husband  was  then  living. 

sustained. 


OwWKSBa  OF  AdVLTKRT  is  CknCMIITXD^  THOUGH  BsmrDAKT  W4B  lONORAlIT 

that  fh«  womaa  with  whom  ho  had  intercoano  was  marriod:  OommonweaUh 
▼.  £hoa,  35  Am.  Deo.  398. 

FRXSUifFtioir  or  Dxath  ibom  Absxmob:  Stepem  t.  McNamarOf  58  Am. 
Boo.  740»  and  note  742;  State  ▼.  Moore,  53  Id.  401,  and  note  402;  Ashbury  ▼. 
Sowief^  68  Id.  80a 

At  Sboond  Tbial,  after  the  deeiaion  reported  in  the  prinoipal  eeee,  it 
appeared,  not  that  the  husband  had  deeerted  the  wife  for  the  spaoe  of  seven 
yeart^  bat  that  she  had  left  him  by  reason  ol  his  dissipated  habits  sod  ne- 
glect to  proride  for  her,  and  remained  abeent  from  him  for  more  than  seven 
years  together,  without  hearing  of  him.  The  jnry  were  instmcted,  ''thai 
when  a  wife  departs  from  her  hnsband  and  remains  absent  and  distant  from 
hhn,  without  knowledge  or  inquiry  respeoting  him,  no  presumption  of  his 
death  arises  from  the  laot  that  she  had  not  heard  bom  him  for  seven  years'*; 
and  this  ruling  was  sustained  by  the  court  on  exceptions  alleged  by  the 
defendanti  against  whom  the  jury  retained  a  verdict  of  guilty:  Commonwealth 
V.  Thmnpeont  11  Allen,  23,  referring  to  the  principal  case.  These  decisions 
•re  referred  to  in  HfdePmrk'w.  OanUm,  130  Mass.  607;  and  it  is  said  that 
they  *'are  both  based  upon  well-reeogniied  principles.''  And  see  Commtm' 
wmUK  T.  JUcAonfaM,  126  Id.  8g,  where  both  aie  cited  to  the  point  that  «it 
certainly  would  be  straining  the  law  to  hold  one  criminally  guilty  in  doing 
Hi  aet  whkii  ha  or  ah%  by  law»  mi|^t  properly  presume  to  be  a  lawful  act" 
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DioKimoisf  V.  Gat. 

Off  Siui  wt  fiAMK%  Law  fimot  WiaouMr  llMiftlli#Mk«f  «w 

•hall  b«  e^pya  i&  qwU^  W  ttae  iMqpku 
No  Implisd  WjkXBASTT  ov  MuruviMJioxBi  Sam  in  mU  biiwMn  »»• 

ohanti. 

HSRGKAirTB  ABB   BoCX1>  BT  LbOAL  VeAOM  OV  MBBOHim  M  tO  mIm  bo* 


ViJUDJErr  o»  Ita^fli  ii  'BtaagfUmk^  Bott  Tori^  aad 


UsAOBS  wnx  HOT  BB  Pbbiuttbd  TO  Ck>ifiLior  with  tetdad  ralM  ol  law. 

UaAOBS  ABB  Vons  T9  TaxT  OovTBLASam  Tbbbdi  ov  Obmnuor,  or  tiie  kgal 
nnorprovMUB  or  suocv  <n  a  oob woib 

UiACBB'-^MAimnDiAiiaB  abd  BanaoKKMr  oK-^UingMi  mo  ■notahid 
they  nUta  to  modeo  of  Mtkiif  a  pHiumLyr  oootM  of  <1«iliiift  «  a 
liar  nathod  of  tranaactiog  bnwnwwi,  altlioagh  tbey  du^  in  taot,  Aflbct  tha 
legal  righti  of  ihe  parties;  bat  not  where  they  amount  to  tha  auioption  of 
m  poooHar  or  local  rale  of  law,  ouutiaiy  to  the  termt  of  tba  «oatnu;t,  or 
to  a  general  role  of  law  a^lieaMa  to  Hi  aanrtmotiaii.  Oaagea  hare 
■oinetimes  been  sustained  or  rejected  on  tba  groand  thaa  tlMiy  were  or 
ware  not  regarded  by  the  oonrt  as  reasonable. 

Ubaobs  will  not  bb  Pbrxittbd  to  Hold  that  Wabbamtt  is  Impubd 
when  by  law  it  is  not;  or  that  a  warranty  is  not  implied  where  the  law 
does  imply  one.  There  is  no  necessity  for  sncfa  nsagea,  for  pnbiio  policy 
reqnires  that  whan  parties  assome  obligations  which  the  law  does  not 
iiupoBa,  or  lelafesa  ooli^atlons  whioh  xt  does  mposa^  it  shonid  be  dona  by 
eotprass  oontnot. 

OouBTB  OF  Law  kati  Latblt  bbbb  I>ihfobbd  to  Nabbow  the  limits  of  dka 

opettttiaii  of  iMigsB  whack  AM  oaBtnay  to  aUigailioBa  wlddh  the  law  doea 
or  doaa  ml  imposa. 
Tkbbb  u  No  iMTUED  WijnuiiTr  aaaibiv  hieaan  Ddbov  n  Maihn 
BAOnmsD  QooM  sold  by  aaanfla  by  a  iwshsirt^  who  is  boI  a  mannfao* 
tQiar»  wh«o  botli  the  sanpla  tmd.  tha  bvUc  ^  ttia  gooda  aantajn  saah 
dafaalb  and  whMi  ia  aaloMim  attd  BBiisaovatabla  by  aBMninaticQ;  and 
arkUMO  Is  kadkaiartia  to  ahMr  that  by  tha  wage  ^  naiahuta  ttia 
islkr  is  raapoidbla  tharslBr.  A  oeomissiaii  oisnhaBt  who  wakm  snah 
saK  bttt  who  ia  not  aathovtead  to  sett  an  araditi  Maat  aaaourt  to  tha 
lartha  prioa^  withoBt  dadaatiaft  fsv  sMh  defeat 


COMTSAOT.  Plaintiff  sued  jfaiftmdamtg  Ant  a  balance  due  far 
tike  price  of  goods  bM  hy  than  fbr  him;  and  far  a  balance 
due  for  goods  sold  and  delivered  by  him  to  them.  The  goods 
were  unprinted  satinet  cloths,  purchased  by  the  plaintiff  of 
the  manufacturer.  One  case  of  them  was  sent  as  a  sample  by 
the  plaintiff  to  the  defendants,  .who  sold  the  goods  in  contro- 
versy, by  the  sample,  to  J.  H.  Diggles  A  Co.  of  New  York, 
and  the  bulk  of  them  were,  by  the  defendants'  direction,  sent 
to  the  purchasers  by  the  plaintiff,  without  having  been  seen 
by  the  defendants.    Digi^es  A  Ca  shortly  afterwards  gave 
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notice  to  the  defendants  that  the  goods  were  not  perfect,  but 
were  damaged  by  having  been  mildewed.  Evidence  was  in- 
troduced tending  to  show  that  the  bulk  of  the  goods  was  not 
equal  to  the  sample;  that  both  the  sample  and  the  bulk  of  the 
goods  were  damaged  by  mildew,  and  that  the  defect  was  latent, 
and  could  not  be  discovered  until  the  goods  were  printed. 
The  defendants  offered  evidence  of  a  usage  of  merchants,  by 
which,  in  such  cases,  the  seller  is  to  make  good  to  the  pur- 
chaser the  damage  occasioned  by  the  defect;  and  which  was 
admitted.  Verdict  for  plaintiff  for  the  balance  of  the  price  at 
which  .the  goods  were  bargained  for,  deducting  the  sum  of 
$617.18,  and  adding  interest  from  the  date  of  the  bill.  Other 
facts  are  stated  in  the  opinion. 

F.  H.  Dewey ^  for  the  defendants. 

T.  L.  Nekm  and  W.  W.  Rice,  for  the  plaintiff. 

By  Court,  Chapman,  J.  The  court  are  of  opinion  that,  by 
a  fair  construction  of  the  written  correspondence  between  the 
parties,  the  defendants  were  not  purchasers  of  the  goods  in 
question,  but  were  authorized  by  the  plaintiff  to  sell  them  as 
his  agents  to  Diggles  &  Co.  But  as  Uiey  were  not  authorized 
to  sell  on  credit^  they  would,  upon  the  sale,  become  responsible 
to  the  plaintiff  for  the  price. 

The  sale  was  by  sample.  On  such  a  sale,  it  is  admitted 
that  the  law  implies  a  warranty  that  the  bulk  of  the  goods 
shall  be  equal  in  quality  to  the  sample:  See  Bradford  v.  ifonly, 
18  Mass.  139  [7  Am.  Dec.  124].  The  jury  have  found  that 
these  goods  were  not  equal  to  the  sample,  and  have  assessed 
the  damages  at  1517.18.  This  sum  is  therefore  to  be  deducted 
from  the  agreed  price. 

The  jury  have  also  found  that  there  is  a  usage  that,  when 
goods  of  this  kind  are  sold  by  sample,  and  both  the  goods  and  the 
sample  have  a  latent  defect  which  cannot  be  discovered  by  the 
use  of  ordinary  care  on  the  part  of  the  purchaser,  which  defect 
when  discovered  makes  the  goods  unmerchantable,  except  as 
damaged  goods,  the  seller  is  to  make  good  to  the  purchaser 
the  damage  occasioned  by  such  defect.  They  have  also  found 
that  these  goods,  together  with  the  sample,  had  such  a  defect, 
the  evidence  tending  to  show  that  it  was  occasioned  by  mildew, 
and  they  have  assessed  the  damages  occasioned  by  it.  The 
plaintiff  denies  that  such  usage  is  valid,  and  the  question  of 
its  validity  is  presented  to  the  court 

The  plaintiff  is  not  a  manufacturer,  and  therefore  no  im* 
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plied  warranty  of  a  manufacturer  exists  in  the  case*  The  sale 
was  between  merchants,  who  are  bound  by  the  legal  usages  of 
merchants. 

The  law  applicable  to  such  a  sale,  in  the  absence  of  any 
usage,  is  well  stated  in  Story  on  Sales,  376,  as  follows:  *'  But 
if  there  be  a  defect  in  the  bidk,  and  in  the  sample  itself  as  a 
part  thereof,  and  this  defect  is  unknown  and  cannot  be  dis- 
covered by  examination,  there  is  no  implied  warranty  against 
this  defect,  and  the  seller  is  not  responsible":  See  also  ParHrif 
son  y.  Lee,  2  East,  813,  and  Sands  v.  Tayhr^  6  Johns.  395  [4 
Am.  Dec.  374].  The  objection  urged  against  the  usage  is, 
that  it  is  contrary  to  this  rule  of  law,  and  ingrafts  into  the 
contract  a  warranty  which  the  parties  did  not  expressly  make, 
and  which  is  not  implied  by  law. 

The  validity  of  usages  of  this  character  has  been  much  dis- 
cussed in  Pennsylvania.  In  Snowden,  v.  Warder^  8  Rawle,  101, 
proof  was  admitted  of  a  usage  in  Philadelphia  and  other 
places,  that  on  a  sale  of  cotton  in  bales,  the  vendor  should 
answer  to  the  vendee  for  any  latent  defect  in  the  article  sold, 
though  there  were  neither  warranty  nor  fraud  on  the  part  of 
the  vendor.  Gibson,  G.  J.,  dissented,  on  the  ground  that  such 
a  usage  was  contrary  to  the  rule  of  the  common  law,  and  pre- 
dicted that  great  inconveniences  would  arise  from  holding 
usages  of  such  a  character  to  be  valid.  In  Coxe  v.  Heidey^  19 
Pa.  St.  243,  the  question  was  reconsidered,  and  Snowden  v. 
Warder,  8  Rawle,  101,  was  overruled.  Black,  G.  J.,  remarked 
that  the  courts  of  Pennsylvania  had  departed  from  the  ancient 
rule,  and  had  now  come  back  to  it;  tiiat  the  leaning  of  the 
courts,  both  in  England  and  America,  has  of  late  years  be- 
come still  stronger  than  before,  against  allowing  the  law  to  be 
controlled  by  local  usages;  that  where  the  law  implies  a  con- 
tract, it  ought  to  be  secure  against  such  usages;  that  they 
aiust  not  conflict  with  the  settled  rules  of  law,  nor  go  to  defeat 
the  essential  terms  of  a  contract.  In  WetheriU  v.  Neilsonj  20 
Pa.  St.  448  [59  Am.  Dec.  741],  this  doctrine  was  again  af- 
firmed. The  court  remarked  that  if  parties  intend  to  war- 
rant, it  is  easy  for  them  to  say  so. 

Such  a  usage  is  also  held  to  be  invalid  in  New  York.  In 
Frith  V.  Barker,  2  Johns.  334,  Kent,  C.  J.,  says,  usage  never 
is  nor  ought  to  be  received  to  contradict  a  settled  rule  of 
commercial  law,  and  cites  Edie  v.  East  India  Co.y  2  Burr.  121 G. 
In  Thompson  v.  Ashton^  14  Johns.  816,  the  question  came 
up  in  a  case  much  like  the  present    A  quantity  of  orookery 
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ware  had  been  sold  in  crates,  and  on  opening  them  the  pur- 
chaser found  that  a  part  of  the  ware  had  been  broken.  He 
brought  his  action  for  damages,  and  offered  to  prove  that  it 
was  the  custom  and  usage  of  merchants  dealing  in  this  article, 
that  the  purchaser  purchased  and  the  seller  sold  on  the  in- 
voices, without  opening  the  crates  or  examining  the  ware,  and 
that  the  exhibition  of  the  invoices  amounted  to  an  undertaking 
on  the  part  of  the  seller  that  the  ware  was  good  and  merchant- 
able. The  evidence  was  rejected,  on  the  ground  that  its  admis- 
sion would  render  vague  and  uncertain  all  the  rules  of  law  on 
the  sale  of  chattels.  In  Wlieeler  v.  Newbovldy  16  N.  Y.  392,  it 
was  held  that  a  usage  among  the  brokers  in  the  city  of  New 
York,  by  which  the  pledgee  of  promissory  notes  held  as  col- 
lateral security  for  a  debt  might  sell  them  in  market,  was  void, 
because  it  was  in  contradiction  to  the  fair  and  legal  import  of 
the  pledge.  A  similar  doctrine  was  recently  held  in  England. 
In  Suse  V.  Pompey  8  Com.  B.,  N.  S.,  688,  proof  was  offered  of  a 
iisage  by  which  the  holder  of  a  foreign  bill,  which  had  been  pro- 
tested for  non-payment,  might  recover  either  re-exchange  or  the 
price  he  had  paid  for  the  bill,  at  his  option.  The  evidence  was 
rejected.  Byles,  J.,  in  giving  the  opinion,  says,  that  "  evidence 
of  a  custom  not  to  give  notice  of  dishonor,  or  not  to  allow  days 
of  grace,  would  certainly  be  inadmissible."  The  gist  of  the 
objection  is  not  that  the  custom  is  in  contradiction  to  the  ex- 
press terms  of  the  contract,  but  that  it  permits  a  general  rule 
of  law  which  is  applicable  to  the  contract  to  be  superseded 
by  a  local  rule  adopted  by  particular  classes  of  men,  and  thus 
leads  to  confusion,  misunderstanding,  and  wrong. 

The  same  general  doctrine  has  been  repeatedly  afiBirmed  in 
this  state.  In  Homer  v.  Dorr,  10  Mass.  29,  this  court  say: 
''The  usage  of  no  class  of  citizens  can  be  received  in  oppo- 
sition to  principles  of  law."  But  the  usage  proved  in  that  case 
was  held  to  be  valid.  It  was  a  usage  of  insurers  of  a  cargo  on 
the  outward  and  return  voyages  to  return  a  portion  of  the  pre- 
mium if  the  vessel  returned  without  a  cargo.  In  Eager  v. 
Atlas  Ins.  Co.,  14  Pick.  141  [25  Am.  Dec.  363],  the  court  say 
that  no  particular  usage  opposed  to  the  principles  of  law  can 
be  sustained.  The  usage  proved  in  that  case  was,  that  insur- 
ance offices  in  Boston,  in  adjusting  partial  losses,  deducted  one 
third  new  for  old  from  the  gross  amount  of  the  expenses  of  re- 
pair, which  was  contrary  to  the  rule  of  law,  and  to  the  construc- 
tion which  the  law  gives  to  the  contract  of  insurance,  and  it 
was  held  void.    In  Richardson  v.  Copeland,  6  Gray,  536  [66 
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^Am.  Deo.  424],  a  usage  of  trade  between  mannfaoturerB  and 

vendees  of  engines  and  boilere,  to  eonsider  them  as  personal 

ftroperty  after  they  have  been  set  as  fixtures  in  a  building,  was 

held  to  be  void,  the  court  saying  that  no  usage  "  can  be  received 

io  control  the  operation  of  law."    In  Perkins  v.  FranUin  Bank, 

21  Pick.  483,  a  usage  in  Boston,  that  post  notes  should  be  re- 

.  garded  as  payable  without  grace,  was  held  void,  because  it  was 

'  contrary  to  the  provision  of  the  statute  by  which  they  were 

'^-  entitled  to  grace. 

-Mother  principle  by  which  usages  are  limited  is,  that  they 

.  -are  void  if  they  contradict  the  terms  of  a  contract,  or  the  legal 

interpretation  or  efiect  of  a  contract.    This  principle  has  been 

recognized  in  many  cases  in  this  state.    Among  them  is  LewU 

V.  Thatcher,  15  Mass.  431,  in  which  a  usage  by  which  a  war- 

<   ranty  in  a  policy  of  insurance  that  a  vessel  was  neutral  was 

V  understood  to  mean  that  she  merely  pretended  to  be  so,  but  waa 

"  notfeo  in  fact,  was  held  void,  because  it  was  contradictory  to 

the  import  of  the  contract. 

The  case  of  Bryant  v.  Commonwealth  Ins,  Co.,  6  Pick.  131, 
in  which  a  usage  allowing  the  master  of  a  stranded  vessel  to 
«ell  the  cargo  without  necessity  was  held  void,  rests  on  the 
principle  that  it  is  contrary  to  his  implied  authority,  and  also 
on  the  principle  that  it  is  contrary  to  the  rule  of  law.  The 
cases  of  Randall  v.  Rotch,  12  Id.  107;  Macomber  v.  Parkery  18 
Id.  176;  Atkins  v.  Howey  18  Id.  16;  Eaton  v.  Smithy  20  Id.  150; 
Taunton  Copper  Co.  v.  Merchant^  Ins.  Co.,  22  Id.  115;  Mechan' 
ietf  Bank  v.  Merchant^  Bank,  6  Met.  18;  Bowen  v.  Stoddard^ 
10  Id.  375;  Macomber  v.  Howard  Ins.  Co.,  7  Gray,  257;  MiUer 
V.  Pendleton,  8  Id.  547;  Parsons  v.  Martin,  11  Id.  112;  Fam9' 
vforth  v.  Hemmer,  1  Allen,  494  [79  Am.  Dec.  756];  Ware  v. 
Hayward  Rubber  Co.,  3  Id.  84;  and  Codman  v.  Evans,  6  Id. 
-808,  furnish  instances  of  the  application  of  one  or  both  of  theee 
principles  in  various  ways.  So  a  usage  by  which  a  manufao* 
turer  is  held  not  to  warrant  against  latent  defects,  where  the 
law  implies  such  a  warranty,  is  held  void:  Whitmore  v.  South 
Boston  Iron  Co.,  2  Id.  52.  But  some  of  our  cases  appear  at 
&st  sight  to  be  inconsistent  with  these  principles.  The  most 
prominent  of  them  is  Clark  v.  Baker,  11  Met.  186  [45  Am.  Dec. 
199].  The  case  arose  out  of  the  sale  of  a  cargo  of  com  in  the 
<6hip,  the  quality  of  which  was  warranted.  The  purchaser  had 
3)aid  a  part  of  the  purchase-money,  and  then  proceeded  to  take 
A  portion  of  the  com.  A  part  of  it  did  not  answer  the  ?rar> 
vanty,  and  he  refused  to  take  any  more,  but  did  not  retam 


Oct.  1863.]  Dickinson  v.  Oat.  661 

that  which  he  had  taken,  and  which  was  good.  He  brought  hia 
action  to  recover  back  the  balance  of  the  money  which  he  had 
paid,  over  and  above  the  price  of  the  com  he  had  taken.  It 
had  akeady  been  decided  that  he  could  not  recover  it  by  the- 
rules  of  law,  because  he  had  not  returned  the  whole  of  th^ 
com,  and  so  had  not  rescinded  the  contract:  Clark  v.  Baker^  & 
Id.  452.  But  he  proved  on  a  new  trial  that  there  was  a  usaget 
by  which  the  purchaser  in  such  cases  kept  the  property  so  far 
as  it  answered  the  warranty,  and  returned  only  the  residue. 
This  usage  was  held  to  be  good.  And  the  court  say  that 
'Uocal  usages  have  been  held  admissible  by  the  judicial  tri- 
bunals, as  competent  to  explain  and  qualify  the  contract,  and 
give  to  it  an  effect  materially  different  from  that  which  the^ 
general  law  would  have  done  in  the  absence  of  all  evidence  of 
such  usage."  And  though  they  regarded  the  usage  as  being- 
in  contravention  of  the  rules  of  the  common  law  in  relation  Uy 
rescinding  a  contract  of  sale  accompanied  by  a  warranty  or 
fiilse  representation,  yet  they  sustained  it  as  reasonable. 

But  the  difficulty  which  is  apparently  created  by  this  case- 
and  others  like  it,  is  greatly  diminished  and  perhaps  wholly^ 
xemoved,  when  we  look  into  the  nature  of  usages.  A  tuiage,. 
which  is  also  called  a  custom,  though  the  latter  word  ha» 
also  another  signification,  is  a  long  and  uniform  practice,  ap- 
plied to  habits,  modes,  and  courses  of  dealing.  It  relates  U^ 
modes  of  action,  and  does  not  comprehend  the  mere  adop* 
tion  of  certain  peculiar  doctrines  or  rules  of  law.  This  will- 
be  made  apparent  by  an  examination  of  the  cases  on  the  sub^ 
ject  For  example,  the  usage  referred  to  in  Sfumden  v.  Warder^. 
8  Bawlfi,  101,  was  merely  to  adopt  as  a  rule  of  law  that  which 
was  contrary  to  law.  The  same  remark  applies  to  all  the^ 
Pennsylvania  cases,  and  also  to  the  New  York  cases,  exoepty. 
perhaps,  that  of  WheeUr  v.  Newboiddj  16  N.  Y.  892.  It  nh^ 
applies  to  our  own  cases. 

But  if  no  peculiar  habits,  modes,  or  courses  of  business  were- 
allowed  to  affect  the  legal  rights  of  parties,  it  is  difficult  to  see 
how  there  could  be  any  valid  usages.  In  all  the  cases  whero 
usages  are  sustained,  they  do  in  fact  operate  to  give  effect  to 
contracts  different  from  that  which  the  common  law  would 
have  done,  and  they  operate  in  contravention  of  the  rules  ot 
the  oommon  law.  For  example,  the  usage  by  which  a  fao» 
tor  sells  goods  on  credit,  as  stated  in  Ooodenow  v.  TyleVy  7 
Mass.  86  [5  Am.  Dec.  22],  and  Dwight  v.  Whitney,  15  Pick. 
t79,  not  only  varies  the  contract  between  the  parties,  but 
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their  legal  rights  under  it;  the  variation  being,  however,  the 
result  of  the  mode  of  dealing. 

The  same  remark  applies  to  the  usage  of  the  banks  in  Bos* 
ton  to  regard  commencement  day  as  a  holiday:  City  Bank  v. 
Cutterj  8  Pick.  414;  to  the  usage  of  mateship  among  whalers: 
Baxter  v.  Rodman^  8  Id.  435;  to  the  usage  of  ships  on  a  voyage 
to  touch  at  intermediate  ports:  Lowry  v.  Ruasetl^  8  Id.  860;  to 
the  Ucsage  by  which  a  master  is  allowed  to  charter  his  vessel: 
Thompion  v.  HamHtmy  12  Id.  425  [23  Am.  Dec.  619];  to 
the  usage  as  to  what  a  purchaser  of  goods  at  auction  shall  do 
to  claim  damage:  Athina  v.  Hwoe^  18  Id.  16;  to  the  usage 
as  to  the  time  and  manner  of  making  demand  and  giving  no- 
tice on  a  note:  Mechanics^  Bank  v.  Merchants'  Banky  6  Met. 
18;  to  the  usage  as  to  a  policy  on  outfits:  Macy  v.  Whaling  Ins. 
Co,y  9  Id.  854;  to  the  usage  as  the  method  of  forwarding 
goods:  Putnam  v.  THUotaan^  13  Id.  517;  to  the  usage  as  to 
what  a  buyer  of  cotton  in  bales  must  do  to  establish  a  claim 
for  damages  for  fraudulent  packing:  Ca^co  Mfg,  Co.  v.  Dixon, 
8  Gush.  407;  and  to  the  usage  as  to  the  manner  and  time  of 
keeping  a  watchman  in  a  factory:  Crocker  v.  Peoples  M.  F. 
Ins.  Co.,  8  Id.  79.  It  cannot  be  necessary  to  add  to  these  ex- 
amples. These  usages  are  held  to  be  good,  notwithstanding 
their  effeet  in  changing  the  legal  construction  of  contracts,  or 
the  rights  of  parties  under  them.  The  case  of  Clark  v.  Baker, 
11  Met.  186  [45  Am.  Dec.  199],  is  like  them  in  these  respects; 
and  the  usages  in  all  these  cases  are  alike,  in  having  reference 
to  the  methods  of  transacting  business,  and  not  to  the  mere 
adoption  of  a  peculiar  or  local  rule  of  law,  contrary  to  the 
terms  of  the  contract,  or  to  a  general  rule  of  law  applicable 
to  its  construction.  The  distinction  here  stated  is  somewhat 
nice,  and  it  will  not  reconcile  all  the  cases.  In  many  in- 
stances, a  usage  has  been  sustained  or  rejected  on  the  ground 
that  it  was  or  was  not  regarded  by  the  court  as  reasonable; 
and  the  question,  whether  it  was  contradictory  to  a  principle 
of  law,  or  to  the  terms  or  legal  operation  of  a  contract,  was  not 
adverted  to. 

In  the  present  case,  the  usage  proved  does  not  relate  to  any 
particular  course  of  dealing,  but  is  the  adoption  of  a  mere 
doctrine  as  to  the  rights  and  obligations  of  the  parties  imder 
a  contract  of  sale,  which  doctrine  is  contrary  to  the  rule  of 
the  common  law  on  the  subject.  It  holds  that  a  warranty  is 
implied,  when  by  law  it  is  not  implied.  It  is  therefore  the 
converse  of  the  case  of  Whitmore  v.  South  Boston  Iron  Co,,  2 
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Allen,  52,  where  the  law  implied  a  warranty  by  the  mannfiMV 
torer,  and  by  the  usage  he  was  held  not  to  warrant. 

There  is  no  necessity  for  such  usages,  because  if  the  parties 
agree  that  there  shall  be  a  warranty  where  the  law  implies 
none,  they  can  insert  the  warranty  in  the  bill  of  sale;  or  if 
the  manufacturer  sells  without  warranty,  he  can  so  express  it 
But  if  such  usages  were  to  prevail,  they  would  be  productive 
of  misunderstanding,  litigation,  and  frequent  injustice,  and 
would  be  deeply  injurious  to  the  interests  of  trade  and  com- 
merce. They  would  make  it  necessary  to  prove  the  law  of  the 
case  by  witnesses  on  the  stand,  and  it  would  be  settled  by  the 
jury  in  each  particular  case.  Public  policy,  therefore,  requires 
that  when  parties  assume  obligations  which  the  law  does  not 
impose,  or  release  obligations  which  it  does  impose,  it  should 
be  done  by  express  contract  For  this  reason,  the  remark  of 
Mr.  Justice  Story,  in  Schooner  Reeside^  2  Sum.  569,  that  of  late 
years  the  courts  of  law  both  in  England  and  America  have 
been  disposed  to  narrow  the  limits  of  the  operation  of  such 
usages,  and  not  to  extend  them,  has  been  quoted  with  appro- 
bation both  in  England  and  in  the  courts  of  our  sister  states. 
The  purchasers  in  this  case  might  have  required  that  the  bill 
of  sale  should  express  a  warranty  against  latent  defects,  if 
such  warranty  was  to  be  made.  They  should  not  have  relied 
on  a  usage  of  such  a  character  as  has  been  held  bad  by  a  long 
series  of  judicial  decisions. 

Salb  bt  Sakflb  is  Tantamount  to  Exbfbss  Warranty  that  the  artida 
aoM  ia  of  the  same  kind  aa  the  Bample:  Bra4ford  y.  MarUy,  7  Am.  Bee.  122; 
and  note  thereto  125-132,  upon  the  subject  of  sales  by  sample,  and  in  which 
the  principal  case  is  cited  seyeral  times;  see  also  note  to  BomkinB  y.  Bevcm^  23 
Id.  101;  note  to  Jeimingi  y.  Oratz,  23  Id.  112;  Beebee  y.  Robert,  27  Id.  132, 
and  note  137;  Boorman  y.  Jenkhu,  27  Id.  168,  and  note  166,  where  it  is  held 
that  a  sale  bj  sample  is  tantamount  to  a  warranty,  either  express  or  implied, 
that  the  bulk  of  the  thing  sold  is  of  the  same  quality  as  the  sample.    The  j 

subject  of  warranty  upon  sale  of  goods  by  sample  is  also  discussed  in  SoUm' 
hury  y.  Stainer,  32  Id.  437;  Moae$  y.  Mead,  43  Id.  676;  Beime  y.  Dard,  56  Id. 
921;  FuUtr  y.  Cowell,  58  Id.  676;  BrcuOleifY.  Thomas,  73  Id.  264^  and  notea  to 


Imflixd  Warrantt  AOADisr  Latxbt  Drfboib  whxrb  SuiLIb  n  Manct- 
VAorcBRB;  Hoe  y.  Sanbom,  78  Am.  Deo.  163,  and  note  176. 

Thsri  IB  No  IicniiEO  Warranty  AOAnrar  Latrnt  Drnwrnm  ts  AxnatM 
BohD,  where  the  seller  is  not  the  manufaotiuer  of  it:  See  note  to  Bo$  t.  Am- 
5oni,  78  Am.  Dec.  170. 

Srllir's  LiABnjTT  lOR  Articlr  Sold  and  CtoNTADmro  LAznrr  Doioi 
«l  whioh  he  had  knowledge:  Hoe  y.  Sanborn,  78  Am.  Deo.  163^ 
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No  TijPT.TMn  Wabbantt  aoainbt  Latbnt  DsiBcr  nr  Anaun  8oxj\ 
whioh  both  Imyer  and  ■eller  have  bad  an  opportanity  of  ftTaminfug;  3agim  t* 
Ml  75  Am.  Deo.  663,  and  cases  cited  in  note  to  aame  655. 

EviDXNOB  OF  Custom  or  Usaob  to  Costbol  ob  Vakt  Bubct  ov  Baxm 
BT  Sample,  admissibility  of:  See  extended  note  to  Bra^fordr.  Mwkl^,  7  Am. 
Deo.  190,  citing  the  prinoipal  case. 

OroroM  OB  Usaob  nr  OPFoamoN  t»  Posmyx  Law  will  not  be  reeog- 
niiwd:  OramweUY.  ShipFosdick,  77  Am.  Deo.  190;  Pdrner.  Ihrd^  55  Id.  321, 
and  note  329;  Ccxy.  O'Silq/,  58  Id.  633;  ffarru  v.  Cartion,  30  Id.  510. 

Usage  ob  Custom  Contbabt  to  Tkbmb  of  Contkaot  or  intention  of  the 
parties  is  generally  inadmissible  in  evidence:  See  note  to  Bdme  v.  Dord^ 
55  Am.  Dec.  329;  Cox  y.  Petenon,  68  Id.  145;  Barlow  y.  Lambert,  65  Id.  374; 
Boorman  v,  Jenhins,  27  Id.  158. 

Usage  to  be  Good  must  be  Reasonable,  sra :  Barhsdaie  v.  Brown,  9  Am. 
Dec.  720;  note  to  Eager  y.  Atlaa  Ina.  Co.  25  Id.  372;  note  to  Stoek  r.  MtTye^M 
AdrtCr,  70  Id.  523;  and  mnst  not  be  unjnst,  or  contrary  to  public  policy;  tee 
note  to  Famsworih  v.  Hemmer,  79  Id.  759. 

The  fbingipal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  There  was  nothing  in  the  alleged  usage  in  Page  ▼• 
Ook,  120  Mass.  40,  to  make  its  ezelusion  proper  within  the  rule  laid  down 
in  the  principal  case,  or  in  the  cases  there  oited  and  relied  upon.  A  usags 
which  amounts  to  a  mere  method  of  transacting  business  is  valid,  where  it  is 
reasonable,  and  has  all  the  characteristics  of  a  legal  usage:  Rkh  v.  Ryder,  106 
Id.  308;  Reed  v.  Rkhardaon,  98  Id.  218.  Evidence  is  inadmissible  to  show 
that^  according  to  usage,  an  insured  vessel  may  make  distinot^  independent^ 
and  intermediate  voyages  having  no  counection  with  the  general  objects  and 
purposes  of  the  voyage  insured,  unless  plaintiffs  can  prove  fnrtker  that  vea- 
sels  will  be  protected  while  performing  such  voyages,  under  policies  which 
do  not  in  terms  cover  them:  Seecomb  v.  PromnekU  Ine.  Co,,  10  Allen,  321.  A 
usage  that  in  sales  by  sample  there  is  an  impled  warranty  against  latent  da- 
foots  existing  in  both  the  sample  and  the  bulk,  b  illegal:  Boardman  v.  Spooiter, 
13  Id.  359.  Evidence  of  usage  will  not  be  admitted  to  alter  a  general  prinoi* 
pie  or  rule  of  law,  or  to  make  the  legal  rights  or  liabilities  of  the  parties  other 
or  difforent  from  what  they  are  by  the  common  law:  Merchants*  Bank  v.  State 
Bank,  10 WalL  668;  Bamardv.  KeUogg,  10  Id.  391;  Tabery.  CIdnalns,  Cbw» 
181  Mass.  252;  Warren  v.  Franklin  Ins.  Co.,  104  Id.  521;  Reed  v.  RkAardson, 
08  Id.  218;  Dodd  v.  Farlow,  11  Allen,  429;  BUss  v.  Ropes,  9  Id.  843.  No  evi. 
dance  of  usage  can  be  admitted  to  contradict  the  terms  of  a  contract,  or  con* 
trol  its  legal  interpretation  and  effect:  Brown  v.  Foetier,  113  Mass.  139;  Potter 
T.  SmUh,  103  Id.  69;  SndUng  v.  HaU,  107  Id.  139.  Bvidenoe  of  usage  will 
not  be  allowed  to  control  the  express  intention  of  the  parties;  nor  to  ingraft 
upon  a  contract  a  stipulation  or  obligation  different  from  or  faoonsistent  with 
fhd  rule  of  the  common  law  upon  the  same  snbjeot:  Eaakins  ▼•  Warren,  115 
Id.  586;  Doddr.  Farhw.  U  Allen,  489. 
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1 7  Alun,  51 J 

ItenoH  JuixncniT  MAT  Bx  OoLiATERALLT  Imfmxobxd,  when  an  action  it 
broogbt  upon  it  in  a  sister  state,  by  proof  on  the  part  of  the  defendant 
tliat  he  had  no  legal  notice  of  the  snit,  never  appeared  therein,  nor  sub- 
mitted himself  to  the  jurisdiction  of  the  oonrt  rendering  it.  This  rule  is 
to  protect  the  eitisens  of  one  state  from  the  effect  of  judgments  improp- 
erly  rendered  against  them  by  courts  having  no  jurisdiction  over  theoi. 

PomWiO    JUDOMXNT   IB    AflSUXBD    TO    BI    OONOLUSIVX    BETWEBM    pARTDBS 

THBRBTO,  as  to  all  matters  embraced  in  the  record  thereof,  until  it  shall 
have  been  set  aside,  or  reversed  on  a  writ  of  error  or  other  proper  pro- 
oeeding. 
Domno  Judoicxnt  Rendb&ed  bt  Court  of  Gbnkral  JuBisDicnoN  can- 
hot  BX  OoLLATKBAXXT  JjCPBAOHED,  where  no  fraud  or  want  of  jurisdic- 
tion is  apparent  upon  the  face  of  the  record.  Thus  in  an  action  upon  a 
domestic  judgment  for  costs,  in  the  state  where  it  was  rendered,  and  be- 
tween citiiens  of  that  state,  proof  that  the  action  in  which  it  was  ren- 
dered was  prosecuted  by  an  attorney  without  authority,  and  without  the 
knowledge  of  the  party  for  whom  he  assumed  to  act,  is  inadmissible  to 
impeach  the  judgment. 

Contract  upon  a  judgment  recovered  by  the  plaintiffs 
against  the  defendants  for  costs.  Leonard  and  wife  were  the 
plaintiffs  in  the  action  in  which  the  judgment  for  costs  was 
recoyered.  It  was  commenced  by  a  duly  admitted  attorney. 
Finneran  and  wife  were  the  defendants.  The  case  terminated 
by  the  entry  of  a  nonsuit.  Leonard  and  wife,  in  the  present 
Boity  offered  evidence  to  prove  that  said  former  action  was 
oommenoed  and  prosecuted  without  their  authority  or  knowl« 
edge,  and  that  they  never  heard  of  it,  or  of  the  judgment  re* 
covered  in  it,  until  the  present  action  was  commenced.  This 
evidence  was  ruled  to  be  inadmissible.  Verdict  for  plaintiffSi 
and  defendants  excepted. 

H.  FiSumu,  for  the  defendants. 

O.  F.  Verryy  for  the  plaintiffs. 

By  Court,  Dbwey,  J.  If  this  were  an  action  brought  upcm 
a  judgment  rendered  in  another  state  against  a  citizen  of 
Massachusetts  under  our  decisions,  no  question  could  arise  as 
to  the  competency  of  evidence  on  the  part  of  the  defendant  to 
impeach  the  judgment,  by  proof  that  he  had  no  legal  notice 
of  the  suit,  and  never  appeared  therein,  nor  submitted  him- 
self to  the  jurisdiction  of  the  court:  OUason  v.  Doddj  4  Mot. 
888;  CadeUm  v.  Biekfordj  13  Gray,  591  [74  Am.  Dec.  662]; 
Bissea  V.  Briggsy  9  Mass.  468  [6  Am.  Dec.  88]. 
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But  in  all  ihefle  cases,  and  in  similar  decisions  elsewhere,  a 
distinction  is  constantly  to  be  noticed  between  the  effect  of  a 
judgment  rendered  in  another  state,  sought  to  be  enforced  here 
against  one  of  our  citizens,  and  that  of  a  suit  on  a  domestic 
judgment  The  latter  is  assumed  to  be  conclusive  between 
the  parties  as  to  all  matters  embraced  in  the  record  thereof 
until  it  shall  have  been  set  aside,  or  reversed  on  a  writ  of 
error. 

The  strong  reason  for  permitting  judgments  rendered  in 
other  states  to  be  impeached  for  want  of  jurisdiction  of  the 
parties,  was  the  necessity  of  such  a  rule  of  law,  as  the  only 
effectual  way  to  protect  our  citizens  from  the  effect  of  judg- 
ments improperly  rendered  against  them  by  courts  having  no 
jurisdiction  over  them.  But  in  the  case  of  our  domestic  judg- 
ments between  our  own  citizens,  if  such  judgment  has  been 
obtained  improperly,  either  for  want  of  service  or  of  authority 
to  appear,  or  other  cause,  the'remedy  is  at  hand,  and  the  party 
aggrieved  may  obtain  relief  in  our  own  courts,  by  proper  ap- 
plication for  review,  or  by  writ  of  error,  or  in  a  proper  case  by 
bill  in  equHy,  and  a  stay  of  proceedings  may  be  had  until 
such  claim  for  relief  has  been  duly  heard  and  adjudicated 
upon.  The  general  rule  in  reference  to  domestic  judgments 
rendered  by  a  court  of  general  jurisdiction,  if  no  want  of  juris- 
diction is  apparent  upon  the  face  of  the  record,  is,  that  they 
cannot  be  collaterally  impeached:  Coit  v.  Haven^  30  Conn.  190 
[69  Am.  Dec.  244],  and  cases  cited.  That  the  same  rule  ap- 
plies to  the  case  of  a  plaintiff  against  whom  judgment  has 
been  rendered  for  costs,  and  who  in  defense  sets  up  that  the 
suit  was  not  authorized  by  him,  was  held  in  Ward  v.  Barber^ 
1  E.  D.  Smith,  423. 

In  the  case  of  Cook  v.  Darling^  18  Pick.  393,  where,  in  an 
action  of  debt  upon  a  domestic  judgment,  the  defendant  sought 
to  impeach  the  judgment  by  showing  by  evidence  a  want  of 
notice  of  the  suit,  and  want  of  jurisdiction  over  him,  this  court 
rejected  the  evidence,  and  held  that  the  judgment  declared  on, 
being  a  domestic  judgment  of  a  court  of  common-law  jurisdic- 
tion, must  be  taken  to  be  conclusive  until  reversed. 

It  will  be  found  that,  in  most  of  the  cases  referred  to  by  the 
counsel  for  the  defendants,  the  judgments  were  rendeied  in 
other  states,  or  the  relief  against  an  unauthorized  appearance 
by  an  attorney  was  sought  and  obtained  by  motion  to  set  aside 
the  judgment,  or  other  proper  process  to  reverse  it.  Even  in 
•uch  cases  the  courts  have  not  uniformly  granted  the  relie/ 
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prayed  for,  but  have  in  many  cases  left  the  party  to  seek 
redress  by  an  action  against  the  attorney,  where  he  was  respon- 
sible. No  allegation  of  fraud  on  the  part  of  the  party  recoY- 
ering  judgment  is  alleged  in  defense.  It  is  unnecessary  to 
enter  upon  the  discussion  of  the  proper  disposition  of  such  a 
case  as  this  would  have  presented  upon  proper  process  to  set 
aside  the  judgment.  It  is  enough  to  say  that  such  a  judg- 
ment, in  an  action  of  debt  upon  it,  cannot  be  impeached  in 
the  manner  proposed. 
Exceptions  overruled. 

FbBXioir  JuDQMXSva,  Imfbachmert  of,  Oollathballtx  LaUereU  ▼.  Oook, 
63  Am.  Dec  428;  Tofflor  ▼.  Barron,  64  Id.  281;  RM  ▼.  Bo^  65  Id.  61;  ffffr- 
ion  y.  CrUchJield,  Id.  701;  Weai  FeUdam  R.  R.  Co,  v.  TliomUm,  68  Id.  778; 
Mooter.  Eood,  70  Id.  210;  Bank  qf  North  America y.  Wheeler,  73  Id.  683; 
Carkton  y.  Bkltford,  74  Id.  652. 

Ck>LLATEBAL  ATTACK  UPON  FOREION  JlTDOMENT  OBTAINfiD  THROVOH  Uv- 

AUTHOBizBD  AoT  OF  Attornxt:  See  discnssion  of  the  sabject  in  extended 
note  to  Bunton  y.  Luford,  75  Am.  Deo.  149. 

VoMjesno  Judomxmts,  Conclusivknbss  of:  Leey,  Kingtbury,  62  Am.  Deo. 
646;  ffampson  r.  Weare,  66  Id.  116;  ElUs  y.  Clarke,  70  Id.  603;  note  to  Boaton 
etc,  R.  R.  Corp.  y.  Sparhau^  79  Id.  751. 

DoMEsno  JuDGMEiTTs,  COLLATERAL  IMPEACHMENT  OF:  See  note  to  Chcene 
▼.  Chreene,  61  Am.  Deo.  468;  Lee  v.  Kmgehury,  62  Id.  546;  Hampaon  y.  Weare, 
66  Id.  116;  AUen  y.  QmiU,  67  Id.  485;  ComrmmweaUhy.  Oarriguea,  70  Id.  103; 
QroBameyerY,  Beeson,  Id.  309;  Bridgeport  Savings  Bank  v.  Eldredge,  73  Id.  688; 
WaUace  y.  Brown,  76  Id.  421;  Ncuik  r.  Church,  78  Id.  678;  Coit  y.  Haven,  79 
Id.  244;  Boston  etc  R,  R,  Corp,  y.  Sparhawh,  Id.  750. 

The  frincifal  case  was  ctted  in  each  of  the  following  authorities,  and 
to  the  point  stated:  In  domestic  judgments,  the  defendant,  if  he  wishes  to 
ayoid  them,  is  put  to  his  writ  of  error:  Oilman  y.  OUman,  126  Mass.  27;  the 
general  principle  being  that  a  domestic  judgment  of  a  court  of  common-law 
Jurisdiction,  to  which  a  writ  of  error  will  lie,  is  yalidas  between  the  parties, 
until  reyersed,  notwithstanding  a  failure  to  obtain,  by  proper  process,  juris- 
diction of  the  person  of  the  party  against  whom  it  is  rendered:  Hendridt  y. 
Whittemore,  106  Id.  27.  But  another  rule  preyails  with  respect  to  foreign 
judgments,  or  those  rendered  in  the  courts  of  another  state.  The  party  is 
not  remitted  to  the  foreign  jurisdiction  to  seek  his  relief  against  them;  but 
when  any  attempt  to  enforce  them  against  him  personally  is  made  in  another 
•tate,  or  to  use  them  as  eyidence  against  him,  he  may  deny  their  yalidity, 
and  oontroyert  any  and  all  facts  upon  which  they  purport  to  be  founded:  Citf/ 
^f  Salem  y.  Mutem  R.  R.  Co.,  08  Id.  448.  The  record  of  a  judgment  of  a 
court  of  one  state  is  entitled  to  full  faith  and  credit  in  other  states,  under 
article  4,  section  1,  of  the  oonstitntion  of  the  United  States,  only  when  the 
ooort  had  jnrisdiotion  of  the  cause  and  of  the  parties;  so  the  defendant,  when 
■ued  in  one  state  upon  a  judgment  rendered  against  him  in  a  sister  state, 
Biay  plead  and  proye,  notwithstanding  any  recitals  in  the  record  thereof,  thai 
he  was  not  duly  senred  with  process,  and  did  not  authoriEe  an  attorney  t« 
i^ypear  for  him  in  the  action  in  which  the  judgment  was  rendered:  Qiknim  t • 
Oilman,  126  Id.  27. 
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Park  t;.  Bakbb. 
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UsB  OF  GBimL  AB  buho  OoHTBimDiT  or  Pabxiodlab  ThAim  Oft  Brar* 

HISS  is  an  immaterial  element  in  determining  whether  it  is  a  fixtare. 

Sizs  AND  WnoHT  OF  Abtiolb  arm  Wholly  Ikmatxrial  in  their  bearing 
on  the  qneetion  as  to  whether  it  is,  in  a  legal  tense,  a  fiztnre. 

iGKnraar  as  Fixtorb.  — A  large  and  heavy  wooden  box  lined  with  zinc^ 
which  is  put  together  in  one  of  the  rooms  of  a  tayemp  and  used  for  an 
ioe-chest,  is  personal  property,  not  a  fixture,  and  will  not  pass  by  a  deed 
of  the  real  estate,  although  it  cannot  be  removed  from  the  room  without 
being  taken  in  pieces,  and  is  well  adapted  to  the  uses  of  a  tavern. 

Tort.  One  count  was  for  breaking  and  entering  the  plain* 
tiff's  close,  and  carrying  away  an  ice-chest.  It  was  conceded 
that  the  ice-chest  was  built  by  a  former  lessee  of  a  tavern  in 
Bolton,  and  continued  thereafter,  until  the  acts  complained  of 
in  this  suit,  to  be  used  for  the  purposes  of  the  tavern  by  the 
saccessive  lessees  thereof,  and  in  the  room  in  which  it  was 
built,  until  the  title  to  the  real  estate  finally  became  vested  in 
Park.  The  ice-chest  was  sold  by  one  to  another  of  the  lessees 
until  it  was  finally  purchased  by  Forbes,  the  last  lessee. 
Baker,  claiming  it  to  be  the  property  of  Forbes,  took  it  in 
pieces  and  removed  it.  The  ice-chest  was  a  large  and  heavy 
wooden  box  lined  with  zinc,  in  no  way  or  manner  connected 
with  or  affixed  to  the  building,  but  was  so  large  that  it  could 
not  be  removed  through  the  door  or  from  the  room  without 
being  taken  to  pieces.  Verdict  for  plaintiff.  Defendant  ex- 
cepted. 

O.  F.  Verry^  for  the  defendant. 

6.  A.  Torrey  and  N.  Wood^  for  the  plaintiff. 

By  Court,  Bioelow,  C.  J.  If  we  regard  the  right  of  the 
plaintiff  in  a  light  most  favorable  to  his  claim  to  hold  all  the 
articles  on  the  premises  described  in  the  writ,  which,  accord- 
ing to  the  most  liberal  construction  of  the  rule  of  law,  could  be 
deemed  to  be  fixtures  as  between  vendor  and  purchaser  of  real 
estate,  we  can  see  no  ground  on  which  it  can  be  maintained 
that  he  acquired  any  title  to  the  article  which  is  the  sole  sub- 
ject of  controversy  in  the  present  action.  It  had  none  of  the 
distinguishing  characteristics  of  a  fixture.  It  was  not  actually 
annexed  to  the  freehold,  nor  was  it  of  a  nature  to  be  deemed 
constructively  affixed  to  the  realty,  like  locks,  kejrs,  windows, 
blinds,  or  shutters,  which,  though  they  may  be  temporarily 
disannexed,  are  nevertheless  perpetui  U9%t»  eawa^  and  neces- 
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Bary  for  the  conyenient  occupation  of  the  premises.  It  is  true 
that  it  was  well  adapted  to  be  used  in  carrying  on  the  busi- 
ness to  which  the  premises  had  been  appropriated  before  the 
purchase  of  thym  by  the  plaintiff.  But  this  of  itself  is  quite 
an  immaterial  element  in  determining  the  nature  of  the  arti- 
cle. Many  articles  of  furniture,  and  other  chattels  of  a  purely 
personal  nature,  are  useful  and  convenient  in  the  prosecution 
of  a  particular  trade  or  business,  which  can  in  no  just  sense, 
or  as  between  any  classes  of  persons,  be  deemed  to  be  fixtures. 
The  only  fact  in  the  case  which  forms  even  a  plausible  ground 
for  the  plaintiff's  claim  is,  that  the  article  in  controversy  was 
large  and  heavy,  and  could  not  be  removed  from  the  room  in 
which  it  was  situated  without  being  taken  in  pieces.  But  this 
is  quite  insufficient  to  make  it  a  fixture,  in  the  legal  sense  of 
that  word.  The  nature  or  character  of  the  article  cannot  be 
determined  by  its  size  or  weight  only.  A  bedstead,  wardrobe^ 
sideboard,  or  book-case  is  often  large  and  heavy,  and  incapable 
of  being  removed  from  a  room  or  house  without  being  taken 
apart;  but  no  one  would  contend  that  for  that  reason  such  an 
article  is  to  be  regarded  as  a  fixture,  and  that  it  would  pass  on 
a  sale  of  the  realty  to  the  purchaser.  If,  in  the  case  at  bar, 
the  ice-chest  had  been  of  smaller  dimensions,  and  easily  re- 
movable, there  would  certainly  have  been  no  ground  for  claim- 
ing it  as  a  fixture.  It  was  not  shown  that  the  one  in  contro- 
versy could  not  have  been  readily  taken  in  pieces,  or  that  its 
removal  by  separating  it  into  parts  would  essentially  injure  it; 
so  that  its  size  and  weight  are  wholly  immaterial  in  their  bear- 
ing on  the  question  whether  it  was  in  a  legal  sense  a  fixture. 

In  this  state  of  facts,  we  know  of  no  authority,  and  can  see 
no  just  ground,  oiT  which  it  can  be  held  that  the  plaintiff  ac- 
quired any  right  to  the  article  in  controversy  by  his  purchase 
of  tbe  real  estate. 

Exceptions  sustained. 

FiXTUBis,  GBrnotiONs  tob  DnESMZHoro,  sro.:  See  note  to  Cfra^  r.  EM' 
ihipf  17  Am.  Dec.  686-696;  note  to  Voorhi»  v.  Freeman,  37  Id.  494;  note  to 
Mackie  y.  Smith,  62  Id.  617;  Tecufv,  HewUt,  69  Id.  634;  WaU  y.  Hinds,  64  Id. 
64;  Wadleigh  r.  Jamrrm,  77  Id.  780;  Chngregatitmai  Society  v.  Fkmmg,  79  Id. 
611. 

Xhb  frdtoipal  oasi  was  omD  in  each  of  the  following  anthoritiee,  and 
to  the  point  stated:  At  the  time  the  lease  of  a  shop  was  exeoated,  there  were 
bk  the  shop  two  large  caaes,  each  ten  feet  high,  and  between  thirty  and  forty 
feet  IcHig^  having  ahelvea  and  drawers,  and  mirrors  inserted,  with  a  cornice 
on  top  and  a  rndding  at  the  bottom,  which  had  been  put  into  the  room  by  a 
foRD^  tenant  of  the  shop.    These  cases  occapied  spaces  for  which  they  had 
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been  made,  rested  on  the  floor  of  the  room,  and  were  futened  to  the  wall  by 
naila  driven  through  the  backs  of  the  caaee  into  the  plastering.  The  ba— 
board  ronnd  the  room  did  not  extend  behind  the  cases,  and  the  wall  behind 
them  was  not  painted.  After  they  were  put  in,  the  wood-work  of  the  room, 
the  cases,  and  the  walls  of  the  room,  except  behind  the  cases,  were  painted 
to  correspond  with  each  other.  Before  the  execation  of  the  lease,  the  cases 
had  been  sold  by  the  former  tenant,  and  the  purchaser,  snbeeqnently  to  aoeh 
execution,  removed  them,  against  the  lessee's  objection.  The  room  had  beea 
fitted  up  and  occupied  as  a  confectionery  shop^  in  connection  with  a  restaa- 
rant.  "  It  is  eyident,'*  said  the  court,  '*  from  the  description  of  these  cases, 
and  from  the  manner  in  which  they  were  placed  in  the  room,  taken  in  con- 
nection with  the  obvious  purpose  for  which  they  were  to  be  used,  that  they 
formed  no  part  of  the  realty,  but  were  mere  chattels,  or  articlee  of  fumitore, 
belonging  to  the  tenant ":  Kimball  y.  CfraTid  Lodge  cf  Mcuom,  131  Mass.  63. 
So^  in  MeLaughMn  y.  Nash,  14  Allen,  138:  '*  The  engine  and  boiler,  which  ar* 
expressly  found  to  have  been  '  portable  and  in  their  own  frames,'  the  planing* 
machine,  and  the  anvils,  all  of  which  simply  rested  on  the  floor  or  ground, 
without  being  fastened  to  the  land;  together  with  the  forge  tools  and  bench 
toolB,  the  stock  of  iron  and  steel,  the  vises  merely  affixed  by  screws  to  the 
work-bench;  the  grindstone,  in  a  movable  frame,  and  the  emery  machine, 
both  of  inconsiderable  size,  more  connected  in  use  with  the  engine  and  boiler, 
which  were  not  flxtures,  than  with  any  of  the  articles  which  were,  and  capa- 
ble of  removal  without  displacing  or  materially  injuring  any  part  of  the 
building  or  land,  and  of  being  used  elsewhere  as  well  as  on  the  premises,  — 
never  lost  the  character  of  chattels,  and  must  be  accounted  for  as  assets  of 
the  partnership."  A  stone  sink,  weighing  two  hundred  pounds  or  mora^  set 
by  the  owner  of  a  dwelling-house  closely  against  the  walls  in  a  oomer  of  one 
of  the  rooms,  in  a  frame,  under  the  spout  of  a  wooden  pump  connected  with 
a  cistern  of  water  below,  and  used  after  the  pump  is  removed  for  washing 
dishes  and  other  appropriate  domestic  work,  the  waste  water  being  conducted 
from  one  end  of  it  by  a  lead  pipe,  through  the  side  of  the  house  into  a  drain, 
until  the  pipe  wears  out,  and  afterwards  being  dipped  out^  or  drawn  off 
through  a  hole  fltted  with  a  stopple,  — is  a  fixture:  Bakiwa^  v.  Cb66, 09  Haas. 
458.  The  principal  case,  it  was  there  said,  could  not  be  relied  upon  to  shoir 
that  the  gink  was  not  a  fiztore. 


Bawbon  V.  Inhabitants  of  School  Distbiot  No. 

5,  IN    UXBRIDGB. 
[7  Allbm,  12&.I 
Onb  Oabsdtal  Pbinoeplb  of  Rsaj.  Property  is,  that  Ck>iniTnoiiB  Subsb- 
QUBNT,  which  defeat  estates,  are  not  to  be  favored,  or  raised  by  inferenoe 
or  impUoation. 
Iv  OAaxs  OF  Doubt  as  to  wiuriiiui  Glausb  tx  Deed  bb  Covbnaiit  or  a 
condition,  courts  of  law  will  always  incline  against  the  latter  oonstrao- 

tlCIL 

Dbbd  will  hot  bb  Construbd  to  Cbbatb  Ebtatb  on  OovDinoN,  unleaa 
language  is  used  which,  ear  proprh  fBigort^  importi  a  condition;  or  unleaa 
the  intent  of  the  grantor  to  make  a  conditional  eatataia  otherwise  dearly 
and  unequivocally  indicated. 
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Usual  and  Pkopeb  TscmnoAL  Wokds  bt  Which  Ck>in>rnoHAL  IfisTArm 
n  Graivtxd  bt  Dxkd  are  "proTided,"  "so  as,**  or  "cm  oonditum.** 
"  Worda  of  oonditioxi  are  tub  eondiikme,  Ua  qttod,  provido."  Conditioii  in 
deed  may  also  be  created  by  the  use  of  the  words  si,  or  ^pud  d  eonif 
Ungai,  and  the  like»  if  a  claiiae  of  forfeiture  or  re  entry  be  added. 

WdBm  "Causa."  ±jsm  "rao,"  whin  Used  in  Dsbds,  abb  Sombtdos  Sai]> 
ID  Cbbatb  Condition;  that  ia,  where  a  deed  ia  made  in  ezpreae  terms 
for  a  specific  pmpose,  or  in  consideration  of  an  act  to  be  done  or  service 
rendered,  it  will  be  interpreted  as  creating  a  conditional  estate.  Bat 
this  exception  to  the  general  rule  is  confined  to  cases  where  the  snbject- 
matter  of  the  grant  is  in  its  natare  ezecntory. 

If  Onb  Mailbs  Feoffment  in  Fkb,  ea  Intsntionb,  ad  Bfvbotum,  ad  Pro- 
FOSITUM,  and  the  like,  the  estate  ia  not  conditional,  but  absolnte,  not« 
withstanding.  These  words  mnst  be  conjoined  in  a  deed  with  others, 
giving  a  right  to  re-enter  or  declaring  a  f orfeitore  in  a  specified  contin« 
gency,  or  the  grant  will  not  be  deemed  to  be  conditionaL 

iv  Gbants  vbom  Cbown,  and  in  Dbvises,  Conditional  Estate  mat  bb 
Cbbated  bt  Usb  of  Wobdb  which  declare  that  it  was  given  or  devised 
for  a  certain  purpose,  or  with  a  particular  intention,  or  on  payment  of  a 
certain  sam.  Bnt  this  role  is  applicable  only  to  those  grants  or  gifts 
which  are  purely  voluntary,  and  where  there  is  no  other  consideration 
moving  the  grantor  or  donor  besides  the  purpose  for  which  the  estate  is 
declared  to  be  created.  Such  words  do  not  make  a  condition  when  used 
in  deeds  of  private  persons. 

Srate  will  not  Ordinaxult  be  Defeated  by  the  mere  failure  of  the  con- 
sideration of  a  grant  of  land,  or  the  non-fulfillment  of  the  purpose  for 
which  a  conveyance  by  deed  is  made. 

Deed  is  not  to  be  Construed  as  Gbant  on  Condition  SxTBSEQxnDTT,  solely 
for  the  reason  that  it  contains  a  clanse  declaring  the  purpose  for  which 
it  IS  intended  the  granted  premises  shall  be  used,  where  such  purpose 
will  not  inure  specially  to  the  benefit  of  the  grantor  and  his  assigns,  but 
»  in  its  nature  general  and  public,  and  where  there  are  no  other  words 
mdioating  an  intent  that  the  grant  is  to  be  void  if  the  dedaied  purpose 
is  not  fulfilled. 

WoBDs  nr  Deed  Dbolabino  that  Gbant  is  Made  for  Spbodid  Purpose^  or 
to  aocompliah  a  particular  object^  may,  if  properly  expressed,  create  a 
confidence  or  trust,  or  amount  to  a  covenant  or  agreement  on  the  part 
of  the  grantee;  but  the  absence  of  sny  right  or  remedy  in  favor  of  the 
gnntor  under  such  a  grant,  to  enforce  the  appropriation  of  land  to  the 
specific  purpose  for  which  it  was  conveyed,  will  not  of  itself  make  that 
a  condition  which  is  not  so  framed  as  to  warrant  in  law  that  interpreta* 
t&oo. 

Bbxate  cannot  be  Made  Defeasiblb  on  Condition  Sxtbsbquemt  by  con- 
struction founded  on  an  argument  ab  inconvenietUi  only,  or  on  considera- 
tions of  supposed  hardship  or  want  of  equity. 

CtauNT  OF  Land  Which  has  been  Used  fok  Bubtino-place  to  a  town,  "  for 
a  burying-place  forever, ''in  consideration  of  love  and  affection,  ''and 
divers  other  valuable  considerations,"  is  not  a  grant  upon  a  condition 
■nbeequent.    Such  a  grant  is  not  purely  voluntary;  it  is  only  partially  so. 

Wbtt  of  entry  to  recover  a  parcel  of  land  in  Uxbridge.  The 
demanded  premises  were  part  of  a  lot  of  land  described  in  a 
deed  firom  Daniel  Tail  to  the  inhabitants  of  Uxbridge,  dated 
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March  20,  1737,  for  and  in  consideration  of  love  and  affection, 
and  divers  other  valuable  considerations.  The  land  had  been 
improved  and  used  as  a  burying-place,  and  was  granted  to  the 
said  town  of  Uxbridge,  "  to  their  only  proper  use,  benefit,  and 
behoof,  for  a  burying-place  forever."  The  town  occupied  the  land 
as  a  burial-place  until  fifteen  or  twenty  years  before  the  com- 
mencement of  this  suit.  In  1860  the  town  sold  the  premises 
to  tenants,  who  used  them  for  school  purposes,  and  no  other. 
A.  Taft,  an  heir  of  said  Daniel,  entered  upon  the  land  for  breach 
of  the  condition  of  said  deed,  and  gave  notice  of  the  entry  to 
the  town  and  tenants,  and  made  and  delivered  upon  the  prem- 
ises a  deed  thereof  to  the  demandant.  Judgment  for  demand- 
ant, and  the  tenants  appealed. 

P.  C.  Bacon  and  P.  E,  Aldrichj  for  the  tenants. 
B.  F.  Thomas  and  G.  F.  Hoar,  for  the  demandants 

By  Court,  Bigelow,  C.  J.  The  construction  of  the  deed 
from  the  demandant's  ancestor  to  the  town  of  Uzbridge,  is  not 
free  from  diflSculty;  but  upon  careful  consideration,  we  are  of 
opinion  that,  adhering  in  its  interpretation,  as  we  are  bound 
to  do,  to  the  strict  rules  of  the  common  law  respecting  grants  of 
real  property,  we  cannot  construe  it  as  a  deed  upon  condition. 

It  is  said,  in  Shep.  Touch.  126,  that  "to  every  good  con- 
dition is  required  an  external  form;"  that  is,  it  must  be  ex- 
pressed in  apt  and  sufficient  words,  which,  according  to  the 
rules  of  law,  make  a  condition;  otherwise  it  must  fail  of  effect. 
This  is  especially  the  rule  applicable  to  the  construction  of 
grants.  A  deed  will  not  be  construed  to  create  an  estate  on 
condition,  unless  language  is  used  which,  according  to  the 
rules  of  law,  ex  proprio  vigorej  imports  a  condition,  or  the 
intent  of  the  grantor  to  make  a  conditional  estate  is  otherwise 
clearly  and  unequivocally  indicated.  Conditions  subsequent 
are  not  favored  in  law.  If  it  be  doubtful  whether  a  clause  in 
a  deed  be  a  covenant  or  a  condition,  courts  of  law  will  always 
incline  against  the  latter  construction.  Conditions  are  not 
to  be  raised  readily  by  inference  or  argument:  Co.  Lit.  205  b, 
219  b;  4  Kent's  Com.,  6th  ed.,  129,  132;  Shep.  Touch.  133; 
Merrifidd  v.  Cobleigh,  4  Cush.  178,  184. 

In  the  deed  on  which  the  present  controversy  arises,  there 
are,  strictly  speaking,  no  words  of  condition,  such  as  of  them- 
selves import  the  creation  of  a  conditional  estate.  The  usual 
and  proper  technical  words  by  which  such  an  estate  is  granted 
by  deed  are  "provided,"  "so  as,"  or  "on  condition."    Lord 
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Coke  says:  "Words  of  condition  are  mb  conditioney  ita  quod^ 
proviso** :  Mary  PortingMt^s  OoMy  10  Colse,42  a;  Co*  Lit.  203  a, 
203  b.  So  a  condition  in  a  deed  x»ay  be  created  by  the  use 
of  the  words  n,  or  Qfuod  si  ccmttn^a^,  and  the  like,  if  a  clause 
of  forfeiture  or  re-entry  be  added:  Co.  Lit  204  a,  204  b;  Duke 
of  NorfoWs  Casey  Dyer,  138  b;  1  Wood  on  Conveyancing,  290. 
In  grants  from  the  crown  and  in  devises,  a  conditional  estate 
may  be  created  by  the  use  of  wcnrds  which  declare  that  it  is 
given  or  devised  for  a  certain  purpose,  or  with  a  particuktr 
intention,  or  on  payment  of  a  certain  sum.  But  this  rule  is 
applicable  only  to  those  grants  or  gifts  which  are  purely  vol- 
untary, and  where  there  is  no  other  consideration  moving  the 
grantor  or  donor  besides  the  purpose  for  which  the  estate  is 
declared  to  be  created.  But  such  words  do  not  make  a  eondi*- 
tion  when  used  in  deeds  of  private  persons.  If  one  makes  a 
feoffment  in  fee  ea  wUentionej  ad  effeei/waiy  ad  propoeitumy  and 
the  like,  the  estate  is  not  conditional,  but  absolute,  notwith- 
standing: Co.  Lit.  204  a;  Duke  of  NorfdVe  Casey  Dyer,  138  b; 
Wood  on  Conveyancing,  290;  Shep.  Touch.  123v  These  words- 
must  be  conjoined  in  a  deed  with  others  giving  a  right  to- 
re-enter or  declaring  a  forfeiture  in  a  specified  contingency, 
or  the  grant  will  not  be  deemed  to  be  conditional. 

It  is  sometimes  said  that  the  words  eausa  and  pro,  when' 
used  in  deeds,  create  a  condition;  that  is,  where  a  deed  is 
made  in  express  terms  for  a  specific  purpose,  or  in  consider*- 
ation  of  an  act  to  be  done  or  service  rendered,  it  will  be  ior 
terpreted  as  creating  a  conditional  estate.  But  this  is  an' 
ezcq[>tion  to  the  genend  rule,  and  is  confined  to  cases  where^ 
the  subject-matter  of  the  grant  is  in  its  nature  executory;  as- 
of  an  annuity  to  be  paid  for  service  to  be  rendered  or  a  right 
or  privilege  to  be  enjoyed;  in  such  case  if  the  service  be  not 
performed  or  the  enjoyment  of  the  right  or  privilege  be  with- 
held which  formed  the  consideration  of  a  grant,  the  grantor 
wiU  be  relieved  frcmi  the  further  execution  of  the  grant,  to* 
wit,  the  payment  of  the  annuify:  Shep.  Touch.  124;  Cmoper 
V.  Andrews^  Hob.  41;  Ca  Lit  204  a.  But*  ordinarily  the  fail-- 
ure  of  the  consideration  of  a  grant  of  land,  or  Uie  non-fulfill- 
ment of  the  purpose  for  which  a  conveyance  by  deed  is  made, 
will  not  of  itself  defeat  an  estate.  The  reason  for  this  distinc- 
tion between  the  two  classes  of  cases  is,  as  stated  by  Coke, 
"  that  the  state  d  the  land  is  executed,  and  the  annuity  ex- 
ecutory ":  Ca  lit  204  a.  There  is  ode  other  class  of  grants 
which  are  sometimes  said  to  be  conditional;  as  when  a  feoff*' 
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ment  is  made  ad  9olvendum^ ''  for  the  matter  shows  that  the 
inteDt  of  the  feoffer  was  to  have  the  land  or  the  money/'  or  a 
grant  ad  erudiendun  jUium^  ^^  because  the  words  purport  thai 
the  instruction  is  to  be  given,  or  the  feoffment  will  be  void.'* 
It  may  be  doubtful  whether  such  words  do  operate  in  strict- 
ness as  a  condition.  The  latter  case  is  stated  in  the  Touch- 
stone doubtfully,  in  this  wise:  *'  Some  have  said  this  estate  is 
conditional."  But  if  grants  so  expressed  can  be  construed  to 
create  a  condition  by  which  to  defeat  an  estate  on  breach  and 
entry,  it  is  clear  that  such  an  interpretation  of  them  is  con* 
fined  to  cases  where  the  whole  consideration  of  the  grant  is 
the  accomplishment  of  a  specific  purpose,  and  the  enjoyment 
of  the  estate  granted  is  clearly  made  dependent  on  the  per- 
formance of  an  act  or  the  payment  of  money  for  the  use  or 
benefit  of  the  grantor  or  his  assigns.  We  believe  Uiere  is  no 
authoritative  sanction  for  the  doctrine  that  a  deed  is  to  be  con- 
strued as  a  grant  on  a  condition  subsequent  solely  for  the 
reason  that  it  contains  a  clause  declaring  the  purpose  for 
which  it  is  intended  the  granted  premises  shall  be  used,  where 
such  purpose  will  not  inure  specially  to  the  benefit  of  the 
grantor  and  his  assigns,  but  is  in  its  nature  general  and  pub- 
lic, and  where  there  are  no  other  words  indicating  an  intent  that 
the  grant  is  to  be  void  if  the  declared  purpose  is  not  fulfilled. 

If  it  be  asked  whether  the  law  will  give  any  force  to  the 
words  in  a  deed  which  declare  that  the  grant  is  made  for  a 
specific  purpose  or  to  accomplish  a  particular  object,  the  answer 
is,  that  they  may,  if  properly  expressed,  create  a  confidence  or 
trust,  or  amount  to  a  covenant  or  agreement  on  the  part  of 
the  grantee.  Thus  it  is  said  in  Duke  of  NorfoW%  Ccue^  I^yer, 
138  b,  that  the  words  ea  intentume  do  not  make  a  condition, 
but  a  confidence  and  trust:  See  also  Parish  v.  Whitney^  3 
Gray,  516,  and  Newell  v.  HiUy  2  Met.  180,  and  cases  cited. 
But  whether  this  be  so  or  not,  the  absence  of  any  right  or 
remedy  in  favor  of  the  grantor  under  such  a  grant  to  enforce 
the  appropriation  of  land  to  the  specific  purpose  for  which  it 
was  conveyed,  will  not,  of  itself,  make  that  a  condition  which 
is  not  so  framed  as  to  warrant  in  law  that  interpretation.  An 
estate  cannot  be  made  defeasible  on  a  condition  subsequent 
by  construction  founded  on  an  argument  ah  inamvenienti  only, 
or  on  considerations  of  supposed  hardship  or  want  of  equity. 

In  the  light  of  these  principles  and  authorities,  we  cannot 
interpret  the  words  in  the  deed  of  the  demandant's  ancestor, 
which  declare  that  the  premises  were  conveyed  ''for  a  bury- 
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ing-place  forever/'  to  be  words  of  strict  condition.  Nor  can 
we  gather  from  them  that  they  were  so  intended  by  the  grantor. 
The  grant  was  not  purely  voluntary.  It  was  only  partially 
so.  It  was  not  made  solely  in  consideration  of  the  love  and 
afiTection  which  the  grantor  bore  towards  the  grantees,  but 
also  "for  divers  other  valueable  considerations  me  moveing 
hereunto.''  Previously  to  the  time  of  the  grant,  the  premises 
had  been  used  for  a  burial-place.  It  is  so  described  in  the 
deed.  Under  what  circumstances  this  had  been  done,  does 
not  appear.  It  may  have  been  for  a  compensation.  We  can« 
not  now  know,  therefore,  that  the  sole  cause  or  consideration 
which  induced  the  grantor  to  convey  the  estate  to  the  town 
was,  that  it  should  be  used  for  the  specific  purpose  designated 
in  the  deed.  There  can  be  no  doubt  of  the  intent  of  the 
grantor  that  the  estate  should  always  be  used  and  appropri- 
ated for  such  purpose.  This  intent  is  clearly  manifested;  but 
we  search  in  vain  for  any  words  which  indicate  an  intention 
that  if  the  grantees  omitted  so  to  use  them,  and  actually  de- 
voted them  to  another  purpose,  the  whole  estate  should  there- 
upon be  forfeited,  and  revert  to  the  heirs  of  the  grantor.  The 
words  in  the  deed  are  quite  as  consistent  with  an  intent  by 
the  grantor,  to  repose  a  trust  and  confidence  in  the  inhabi- 
tants of  the  town,  for  whom  he  declared  his  affection  and  love, 
that  they  would  always  fulfill  the  purpose  for  which  the  grant 
was  made,  so  long  as  it  was  reasonable  and  practicable  so  to 
do,  as  they  are  with  an  intent  to  impose  on  them  a  condition 
which  should  compel  them,  on  pain  of  forfeiture,  to  maintain 
the  premises  as  a  burial-place  for  all  time,  however  incon- 
venient or  impracticable  it  might  become  to  make  such  an 
appropriation  of  them.  Language  so  equivocal  cannot  be  con- 
strued as  a  condition  subsequent  without  disregarding  that 
cardinal  principle  of  real  property  already  referred  to,  that 
conditions  subsequent  which  defeat  an  estate  are  not  to  be 
favored  or  raised  by  inference  or  implication. 
Judgment  for  the  tenants. 

CoMDinoRS  Smaqupn  axm  rot  Favoukd:  Emermm  ▼.  Simpaon,  80  Am. 
Deo.  184;  Thon^pmm  r.  Thampaon,  68  Id.  638;  WhitUm  v.  WhUUm,  75  Id.  163; 
and  ajre  strietly  oonstiiied,  especially  where  they  tend  to  defeat  estates  or  to 
create  forfeitores:  Id.  To  same  points,  see  also  note  to  Cross  r.  Canon,  44 
Id.  744. 

Dud  mat  bs  Avoidsd  for  Brbach  of  Covvmov  Subsiquimt  wBSir, 
HOW,  AKD  AT  WHOSE  IvsTAMOS:  See  extended  note  to  Oow  ▼.  Canon,  44  Aol 
Deo.  743-759;  Thompwn  ▼•  Thamjimm,  68  Id.  638,  and  note  64a 
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CkiAHTS  RgfTitHriiiro  Vtm  or  Land:  IFXftnqr  t.  (Tmkm  S^y  Ock,  71  Am* 
Deo.  715,  and  note  721,  oontaiBiny  caaee  relatiTe  to  oovwiMitB  reetrictiiig  or 
legulating  u»e  of  land. 

Tub  prinoipal  gasb  was  crncD  in  each  of  tiie  following  authorities,  and 
to  the  point  stated:  The  words  "upon  condition**  do  not  always  create  a 
condition.  Thus,  the  words  "in  tmst,  nevertheless,  and  upon  oonditioiit 
■Iwtays  **  to  nse  tiM  premises  for  public  worship,  in  a  deed  of  land  to  a  reli« 
giovn  society,  do  not  necessarily  create  a  condition,  but  may  import  merelj 
a  tmst:  Sohkr  v.  TrmUy  Churchy  109  Mass.  19.  An  estate  on  condition  can* 
not  be  created  by  deed,  except  when  the  terms  of  the  grant  will  admit  of  no 
other  reasonable  interpretation:  Ayerr,  Sfmery,  14  Allen,  69,  70.  Althongh 
a  deed  contain  a  clause  declaring  the  purpose  for  which  it  is  intended  the 
granted  premises  shall  be  used,  if  such  purpose  will  not  innre  specially  te 
the  benefit  of  the  grantor,  but  is  in  its  nature  general  and  public;  and  if 
there  are  no  other  words  in  the  grant  indicating  an  intent  that  the  grant  is 
to  be  void  if  the  declared  purpose  is  not  fulfilled,  such  a  clause  is  not  a  con- 
dition subsequent:  Homer  ▼.  Cfhkago  efe.  B'y  Co.,  38  Wis.  175.  Where  a 
eoQTeyance  is  absolute  and  unconditimial,  contaiaing  no  reservaliim  or  em^ 
dition,  the  deed  should  not  be  constroed  as  one  made  upon  oonditiont  Sam 
▼.  Oarvm,  46  Ind.  277. 


Johnson  v.  Johnson. 

[7  Allsx,  1M.J 

BiATUTB  27  Hor.  VIIL,  a  10,  Called  Scatdti  ov  Usbb^  d  Part  ovOaic- 

HON  Law  or  MAasAGHusxrcs. 
ICnum  n  AmftBiLAXioir  bt  Act  ov  Law  ot  Lbb  nr  Qbsaxsb  or  Two 

YwBfcXD  Ebtatbb  MBsmro,  without  any  intervening  estate^  in  the  sans 

person  and  in  the  same  right. 
TiNAMT  TOR  LiFB  OANNOT  AsK  PABTiTiON  whcru  hc  IS  in  lawful  poBsessioD, 

and  has  the  pernancy  of  the  rents  and  profits  of  the  entire  estete. 

MASSACBUBim  STATinV    FbOVIDIB  that    PBimOM  lOE    PaBRTIOV  8BAL& 

NOT  BS  Maihtajkbd  by  one  wtio  has  only  an  estate  in  vemaindsr  or  re» 
version,  and  of  course  his  grantee  cannot  ask  it. 
Pabtition  cannot  bb  Maintainbd,  when.  — Where  land  is  jointly  held  by 
one  and  his  wife  for  their  joint  lives,  and  the  life  of  the  survivor  of  them, 
a  oonveyanee  to  the  husband,  by  the  children,  during  the  life  of  the  wife^ 
of  an  undivided  shaie  in  the  lemaindar,  will  not  niei||e  his  life  estate^  ct 
give  him  such  a  title  as.  will  enable  him  to  maintain  a  petitioa  £or  paxt^ 
tion* 

Petition  for  partition  of  two  parcels  of  land  in  Dedham 
A  son  of  the  petitioner  died  unmarried,. and  withoot  issue 
seised  in  fee  of  the  premiBeB,  and  leaving  a  will  containin| 
the  following  language:  "As  to  mj  worldly  estate,  and  all  the 
property,  real,  personal,  or  mixed,  of  which  I  shall  die  seised 
and  possessed,  or  to  which  I  shall  be  entitled  at  the  time  of 
my  decease,  I  dispose  of  the  same  in  the  mannar  following,  tm 
wit:  I  desire  that  my  property  in  the  Sandwich  Islands  shall 
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•be  collected  and  leaMzed  by  my  executoro/'  etc.  The  will  tbcD 
(gave  directioDB  as  to  the  disposal  of  the  ayailsof  the  property 
•in  the  Sa&dwicfh  Islands,  but  contained  no  further  reference  to 
.MEiy  other  estate  of  the  testator.  After  the  probate  of  this  will^ 
the  petitioner,  with  his  wife,  exBcuted  a  deed  as  stated  in  the 
^opinion.  The  petitioner,  Marshall  Johnson,  was  in  possession 
i)f  the  premises*  and  by  descent  and  conveyances  had  acquired 
the  'estates  of  all  of  the  remaindennen  except  Marshall  John- 
«on,  Jr.  Partitien  was  made  as  prayed  for,  and  respondent 
appealed.    Other  facts  are  stated  in  the  opinion. 

2>.  E.  Warej  for  the  respondent. 
Q.  P.  Sanger^  for  the  petitioner. 

By  Court,  Bioelow,  C.  J.  It  is  clear  that  this  petition  for 
partition  cannot  be  maintained. 

The  will  of  the  son  of  the  petitioner  did  net  pass  the  title 
to  his  real  estate  situated  in  Massachusetts.  The  operative 
words  of  devise  and  bequest  are  confined  to  the  property  of 
the  testator,  which  at  the  time  of  his  death  was  in  the  Sand- 
wich Islands,  and  do  not  extend  to  or  include  any  other  estate 
which  belonged  to  him  elsewhere.  The  testator  having  died 
unmarried  and  without  issue,  the  land  in  controversy  came  to 
tiie  petitioner  under  the  statute  of  this  commonwealth  regulat- 
ing the  descent  of  real  estate  of  which  a  person  intestate  dies 
veised:  Gen.  Stat.,  c.  91,  sec.  1. 

The  titie  in  fee  being  thus  vested  in  him,  he  made  a  deed  in 
which  his  wife  joined,  releasing  her  dower,  by  which  he  con- 
veyed the  premises  to  Henry  A.  Peirce,  to  hold  to  him  and  his 
•heirs  and  assigns,  to  the  use  of  said  grantor  and  his  wife,  '^for 
and  during  the  term  of  their  joint  lives  and  the  life  of  the 
survivor  of  them,  and  from  and  after  the  decease  of  said  sur- 
vivor to  the  use  and  behoof  of"  the  several  children  of  the 
grantor,  tiieir  heirs  and  assigns  forever.  Under  this  convey- 
ance, by  virtue  of  statute  27  Hen.  VIII.,  c.  10,  called  the  statute 
of  usee,  which  is  a  part  of  the  common  law  of  this  common- 
*weaith,  the  use  became  at  once  executed  in  the  ce$tui$  que  uUj 
and  the  entire  estate,  both  legal  and  equitable,  was  vested  in 
fhem,  "after  such  quality,  manner,  form,  and  condition  as 
they  had  in  or  to  the  use,  confidence,  or  trust  that  was  in 
tiiem," — that  is,  the  petitioner  and  his  wife  became  seised  of 
a  life  estate  during  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  their  children  became  seised  of  a  vested  remainder 
in  fee:  1  Cru.  Dig.,  Oreenl.  ed.,  tit.  xi.,  c.  4,  sees.  8,  10,  11, 
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16-18;  Morgan  y.  Moore^  8  Gray,  323.  Subsequently,  the 
mainder  in  fee  of  five  sixths  of  the  premises  became  vested  in 
the  petitioner.  But  this  did  not  merge  his  life  estate  so  as  to 
vest  in  him  an  absolute  fee  in  five  sixths  of  the  premises. 
The  life  estate  of  his  wife  in  the  entire  premises  was  still  out- 
standing. This  intervening  estate  prevented  a  merger;  the 
elementary  definition  of  which  is,  the  annihilation  by  act  of 
law  of  the  less  in  the  greater  of  two  vested  estates  meetings 
without  any  intervening  estate,  in  the  same  person  and  in  the 
same  right:  8  Cru.  Dig.,  tit  xxx.,  c.  9,  sec.  1;  3  Preston  on 
Conveyancing,  50. 

Such  being  the  state  of  the  titie,  the  petitioner  shows  no 
right  to  have  partition  of  the  premises  described  in  the  peti- 
tion. As  tenant  for  life  he  cannot  ask  it,  because  he  is  in  law- 
ful possession,  and  has  the  pernancy  of  the  rents  and  profits  of 
the  entire  estate.  As  grantee  of  the  remainder  in  fee  of  five 
sixths  of  the  estate  by  deeds  from  his  children,  he  cannot  have 
it,  because  by  Gen.  Stats.,  c.  136,  sec.  8,  it  is  expressly  pro* 
vided  that  a  petition  for  partition  shall  not  be  maintained  by 
one  who  has  only  an  estate  in  remainder  or  reversion. 

Petition  dismissed. 


Usia,  Statdtb  aw,  States  whku  nr  F6bob:  See  ezteoded  note  to  JCqr  v* 
SeaUa,  78  Am.  Deo.  409,  410. 

Merosb  or  BsTATxa  in  Rbaltt,  What  Oohhtitutbi:  Jamet  ▼.  Jforey*  14 
Am.  Dea  475;  note  to  SpeetVa  Bx'n  v.  Hatm,  15  Id.  83;  PraU  ▼.  Bamk  qfBem- 
ninffUm,  33  Id.  201;  Moore  y.  Luce,  72  Id.  629;  Pool  r.  MorrU,  74  Id.  68;  note 
to  Campbell  and  Pharo's  Appeal,  78  Id.  878. 

TsNANT  voB  Lm  MAT  CoMFKL  PABTmoN:  Soo  extended  note  to  NkkoU  r» 
NichoU,  67  Am.  Deo.  709,  diflcnaeing  the  qneetion  at  length  ok  to  who  may 
oompel  partition. 

Rbmaindebmbn  OB  Rbvebszonbbs  oanvot  Comfkl  pABTmoN:  See  note 
to  NichoU  v.  NkhoU,  67  Am.  Deo.  703-712,  on  who  may  compel  partition;  note 
to  Striker  v.  MoU,  22  Id.  648. 

Right  or  Ck>-TENAKT  to  CJompel  Pabtitzon:  Nkhob  ▼.  Nikola,  67  Am. 
Deo.  706. 

The  PBDfOiPAL  OASi  WAS  onxD  in  Mariim  t.  Tobin,  123  Haei.  86^  to  tte 
point  that  to  conetitato  a  merger  there  moat  be  a  union  of  the  greater  and 
the  leas  estate,  in  the  same  person,  and  in  the  same  right.  And  in  BaU  T* 
BUes,  118  Id.  558,  tothe  point  that  a  husband  may  oovenant with  a  third  psv* 
eon  to  stand  seised  to  the  use  of  his  wife. 
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Todd  v.  Old  Colony  and  Fall  Biveb  R  B.  Go. 

[7  Aunr,  907.] 

Oqhtribctobt  Nbolioxncb  SumaxxNT  to  Wzibdbaw  Casm  vbou  Jubt.— 
Where  a  peaaenger  brings  an  action  against  a  railroad  company  to  recover 
damages  for  a  personal  injnry  caused  from  the  swinging  of  sn  unfastened 
door  of  another  car  standing  upon  a  track  parallel  to  that  over  which  he 
was  riding,  and  it  appears  from  the  plaintiff's  own  testimony  that  his 
elbow  extended  through  the  open  window  of  the  car  in  which  he  was  sit- 
ting, beyond  the  place  where  the  sash  would  have  been  if  the  window 
had  been  shut,  it  is  the  duty  of  the  court  to  rule  that  this  is  such  care- 
lessness as  will -prevent  a  recovery  of  damages  by  him,  and  to  withdraw 
the  case  from  the  jury. 

OouBT  Doxs  NOT  Alwatb  Imyadk  PBoviNGa  OT  JuBT  BT  Dnaomio  VlB- 
DIOT.  It  has  a  right  to  pronounce  its  judgment  on  the  legal  effect  <^ 
admitted  facts;  and  on  such  facts  it  is  not  only  the  province,  but  the 
imperative  duty,  of  the  court  to  determine. 

Tort  to  recover  damages  for  an  injury  received  by  the  plain- 
tiff while  traveling  as  a  passenger  in  the  defendants'  cars. 
The  plaintiff  had  his  arm  out  of  a  window,  and  was  injured 
by  a  hasp  upon  the  swinging  door  of  a  freight-car,  which  struck 
his  arm  just  above  and  below  the  elbow.  The  judge  below 
directed  the  jury  to  find  a  verdict  for  the  defendant,  which 
they  did,  and  plaintiff  excepted.  Other  facts  are  stated  in  the 
opinion. 

/.  /.  Clarke^  for  the  plaintiff. 

/.  0.  Ahboit  and  H.  C,  HutchinSy  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  There  was  no  controversy  at  the 
trial  concerning  the  position  of  the  plaintiff's  arm.  His  own 
testimony  shows  that  it  was  resting  on  the  sill  of  the  win- 
dow of  the  car,  and  that  a  portion  of  it,  when  the  injury  was 
inflicted,  was  beyond  the  sash,  so  as  to  be  outside  of  the  ex- 
ternal surface  of  the  window.  Nor  was  there  any  doubt  or 
dispute  that  if  the  plaintiff  had  kept  himself  entirely  within 
the  limits  of  that  part  of  the  car  intended  for  and  appropri* 
ated  to  passengers,  the  accident  which  occasioned  the  injury 
would  not  have  happened.  It  was  the  plaintiff's  own  act 
which  contributed  to  the  injury.  On  these  admitted  facts,  the 
ruling  of  the  court,  that  the  plaintiff  was  not  entitled  to  recover, 
is  ftdly  sustained  by  the  previous  decision  in  this  case:  Todd 
V.  Old  Colony  &  F.  S,  R.  S.  Co.,  8  AUen,  18,  21  [80  Am.  Dec. 
49],  and  by  the  several  cases  there  cited.  The  reasons  which 
influenced  our  minds  in  setting  aside  the  former  verdict,  and 
which  are  concisely  stated  by  the  learned  judge  as  the  ground 
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of  his  ruling  at  the  last  trial,  on  further  consideration  ap- 
prove ilieinselrTes  to  loux  mosit  deliberate  judgment. 

It  is  a  mistake  to  suppose  that^  in  directing  a  verdict  for  the 
defendants,  the  legitLmAte  province  of  the  jury  was  invaded  by 
the  court  Against  any  such  interference,  we  should  most  scru- 
pulously guard.  A  wise  and  impartial  administration  of  jus- 
tice, as  well  as  the  express  provision  of  the  statute  (Gen.  Stats., 
c.  116,  sec.  6),  require  that  the  decision  of  controverted  ques- 
tions of  fact  should  be  left  to  the  free  and  imbiased  judgment  of 
jurors.  But  considerations  of  this  nature  have  no  application 
to  cases  like  the  one  at  bar.  Upon  the  point  on  which  the  case 
was  dispased  of  by  the  court,  there  were  no  facts  in  dispute,  nor 
did  the  court  undertake  to  determine  whether  evidence  was 
true  or  false.  It  was  solely  on  the  legal  effect  of  admitted 
facts  that  the  court  pronounced  its  judgment.  On  this  it  was 
not  only  the  province,  but  the  imperative  duty,  of  the  court  to 
determine:  QoAoelt  v.  Manchester  mnd  Lawrence  Bailraadj  16 
Gray,  501  [77  Am.  Dec.  422];  Denny  v.  WiOiafne,  5  Allm, 
1,6. 

Judgment  on  the  verdict. 

OonTHwrroBT  Nvauoancp  SopncnEMT  to  PawENT  Rkoovebt  ot  Dam - 
▲018  BT  Plaxhtdt:  Odkagan  v,  Boston  tie.  B,  B.  Co,^  79  Am.  Deo.  724^  and 
oaaes  cited  in  the  note  thereto  726,  and  among  which  is  the  principal  one; 
Chicago  ete.  B,  B.  Co.  y.  Dewey,  79  Id.  874»  and  collected  casea  in  note  thereto 
876;  Freer  v.  Cameron,  65  Id.  663^  and  extended  note  thereto  666-678;  Beatijf 
V.  CfUmore,  Kid.  614;  Irwinv.  SpHgg,4Ald.  667;  Brmon  r.  MaaweU,  41  Id. 
771;  Johneonr.  W/ui^fieU, SQ Id.  721;  Fleytae  ▼.  Ponteharindn  22.  22.  Cbi,  36  Id. 
668,  and  notes  to  these  cases. 

It  IB  DuTT  or  Judgb  to  iMszBiTeT  Jubt  to  Furs  VEBDior  bob  Dbsbhaaih; 
in  an  action  4o  veoo^er  against  a  railroad  oompany  for  peraonal  injuries,  whaa 
the  cironmataiuies  are  not  complicated,  and  the  nndispnted  evidence  dinclosea 
jDondvct  on  the  part  of  the  plaintiff  which  would  be  condemned  as  careless  by 
men  of  common  prudence:  See  note  to  Gahagan  ▼.  Boeion  etc  B.  B.  Co.,  79 
Am.  Dec.  727,  citing  the  principal  case.  The  principal  case  was  also  cited  to 
the  same  pomt  in  WiOev.  Lytmand  Botitwn  B.  B.,  129  Mass.  362;  AU^r. 
BaetemetcB.  2L  Ok,  105X0.  78;  8nowY.  Moneaiomc  B.  22.  Co.,  8  Allen,  44& 

3ta  vasmc^AL  aum  was  bubisbb  oetbd  in  the  following  authorities,  to 
the  poin^  stated:  A  passenger  is  not  justified  in  incurring  risks  unnecessarily, 
however  rare  the  chances  may  be  ^hat  he  will  suffer  by  it:  Hiekejf  v.  Botton  A 
L.  B.  B.  Co.,  14  Allen,  432.  A  passenger's  conduct  in  going  out  upon  tlM 
platform  of  a  train  drawn  l^  a  locomotiTe-engins^  and  attempting  to  leave  it 
while  ttko  tnin  ja  in  iBoti<»i»  is  careleaa:  JfMief  ▼.  i^ym  eto.  22. 22.  C^^ 
When  one  vdnntarily  pula  himself  in  a  place  of  exposure  to  injury,  without 
some  reason  of  necessity  or  propriety  to  justify  him  in  so  doing,  and  injury 
happens  to  him  In  consequence  of  his  being  in  lliat  plaoe,  he  is  not  allowed  lo 
recover  for  such  «}qi7,  aJithough  he  may  be  ad>ls  to  riiow  BAfi^igmoe  in  the 
.eoadiHtof  tfio^lhirp^rty:  Xay»  ▼.  ^o«<0n  OMf  JloiNe  &  22.,  104  ICaas.  lil. 
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Thn  nilo  of  law  in  rmspect  to  the  nae  of  care,  the  abaenoe  of  which  constitatat 
negligeuce,  is  that  it  must  be  reasonable  care,  adapted  to  the  circamstuioet 
of  the  case:  Ooodak  ▼.  WtfreesUr  A.  Soc,,  102  Id.  406;  Butler  ▼.  MUwaukee  ete. 
/?V  ^<>*f  ^  ''WiB.  50S.  The  exeroiae  of  reaaonable  caxe  is  a  qaestioD  for  the 
{tiry :  jBarden  v.  Boikm  i(<x  R.  £,,  121  Man.  428,  a  oase  in  which  Uie  .pl«iiitiff 
was  hart  iaoide  of  the  compaay'y  car,  after  it  had  entered  the  station  to  which 
he  was  going.  He  had  left  his  seat,  and  was  standing  inside  the  closed  door 
of  the  car,  for  the  purpose  of  hastening  his  departure  from  i%  when,  the  oar 
eame  into  odlliaion  with  another  car,  and  the  passenger  was  thrown  dowa 
Mid  injured.  The  principal  oaae^  among  others,  w«a  refecMd  to  as  Wing  «ii 
in  which  the  iivnxy^  as  in  this  oaae^  was  not  done  whoUj  within  the 
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Elxmxrts  GsxATCfo  ExiOBfor  OB  Nerbrsitt  vob  Saijb  ot  Vbbsbl — ImniB- 
ABOE.'^ Mortg^^oss  of  aTassd  cannot  recoYer  on  a  policy  of  insoxaaoe 
as  lor  a  totel  lossp  wheve  a  vessel  has  been  sold  bjy  tho  master  who  was 
also  the  owner,  by  simply  showing  that  the  master  acted  in  good  faith, 
and  could  not  otherwise  obtain  funds  to  pay  salvage  and  other  necessary 
expenses  at  the  port  where  he  then  was.  They  mmat  also  show  that  1m 
aolod  witii  good  judgment  and  discretion,  as  a  pmdsnt  owner  would  1i»ts 
doBiB;  aadthat^  upon  .finding  himsdf  unable  to  pvocnre  funds  through  his 
own  exertion^  he  oommnnioated  with  the  insurers,  to  afford  them  an 
opportunity  to  raise  the  needful  funds,  provided  he  could  have  done  so 
by  the  use  of  reasonable  means  and  without  eztraordinary  delay. 


CoNTBACT  upon  a  policy  of  insurance  issued  by  the  defend- 
ants upon  the  schooner  Arbutus  for  one  year  from  August  10, 
1861.  It  was  a:i;:erred  in  the  answer  that  the  schooner  was 
lost  through  the  criminal  misconduct  of  the  master,  who  was 
also  the  owner  and  jmrty  in  interest  in  this  suit.  The  plain- 
tiffs daimed  as  mortgagees,  and  the  question  as  to  their  insur- 
able interest  was  submitted  to  the  jury.  There  was  evidence 
tending  to  show  that  the  schooner  made  a  voyage  to  CardenaSi 
where  she  arrived  in  January,  1862,  without  damage;  that 
about  the  18ih  of  February  she  started  upon  her  return  voyage, 
and  when  at  a  short  distance  from  port  was  found  to  be  leaky, 
and  put  back,  and  in  doing  so  {funded  in  smooth  water; 
that  the  crew,  which  consisted  of  four  persons  besides  the 
ma^teTj  were  afraid  to  remain  on  board  while  he  went  lor  as- 
sistance, and  they  accordingly  all  went  ashore  for  assistance, 
and  tned  unsuccessfully  to  get  a  lighter  to  go  to  her;  that 
meanwhiie  ahe  was  brought  into  port  by  salvors,  who  made  a 
claim  of  about  one  third  of  her  value  for  salvage.  The  owner, 
being  unable  with  all  his  efforts,  and  with  the  aid  of  the 
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consal,  to  procure  money  on  a  bottomry  bond,  sold  the  vessel, 
and  the  proceeds  were  paid  to  the  consul,  with  instructions  to 
remit  them  to  the  agent  of  the  insurers.  The  schooner  was 
abandoned  about  May  20, 1862,  which  was  ruled  to  be  within 
a  reasonable  time.  It  was  admitted  that  Cardenas  was  about 
one  hundred  miles  east  of  Havana,  that  there  was  raOroad 
connection  between  the  two  places,  and  that  there  was  a  regu- 
lar and  frequent  mail  communication  between  Havana  and 
New  York.  There  was  evidence  tending  to  sustain  the  aver^ 
ment  in  the  answer  of  criminal  misconduct  on  the  part  of  the 
master.  The  nature  of  the  instructions  below  will  appear  from 
the  opinion.    Verdict  for  the  plaintiflEs. 

0.  PreseoUj  for  the  defendants. 

/.  H.  Clifford  and  J.  C.  SUme^  for  the  plaintiffii. 

By  Court,  Bioelow,  C.  J.  This  case  does  not  come  before 
us  in  such  form  that  we  can  intelligently  and  properly  adju- 
dicate on  the  rights  of  the  parties.  Under  the  instructions 
given  to  the  jury  as  stated  in  the  report,  it  does  not  appear 
that  they  were  duly  advised  concerning  the  right  and  au- 
thority of  a  master  to  sell  a  ship  or  vessel  in  a  foreign  port, 
nor  were  the  facts  which  would  constitute  a  justification  for 
such  sale  and  furnish  a  valid  claim  for  a  total  loss  under  the 
policy  declared  on  distinctly  submitted  to  the  jury  as  the  sub- 
stantive ground  on  which  the  right  of  the  plaintiffs  to  recover 
mainly  depended.  The  law  prescribes  the  elements  which  cre- 
ate such  an  exigency  or  necessity  as  to  warrant  a  master  in 
making  a  sale  of  his  vessel,  instead  of  repairing  her,  or  bring- 
ing her  back  to  a  home  port,  and  the  court  should  have  stated 
these  elements  to  the  jury,  and  left  to  them  the  question  whether 
the  facts  proved  in  tiie  case  constituted  a  justification  fi>r  the 
sale.    This  the  court  omitted  to  do. 

It  was  not  su£Bcient  to  say  to  the  jury,  that  if  the  master 
acted  in  good  faith,  and  could  not  obtain  funds  at  Cardenas 
for  the  payment  of  salvage  and  other  expenses  otherwise  than 
by  sale,  his  acts  were  justified,  and  the  plaintiffs  could  recover 
for  a  total  loss.  The  plaintiffs  were  bound  to  go  much  further 
in  order  to  justify  the  sale.  Something  more  than  good  faith 
was  required  of  the  master.  He  was  bound  to  act  with 
good  judgment  and  discretion,  as  a  prudent  owner  under  like 
circumstances  would  have  acted:  1  Amould  on  Ins.  192;  Rob- 
inson V.  Commonwealth  Ins.  Co.^  8  Sum.  226;  Cordon  v.  Ifosso- 
thiuetU  Tn$.  Co.^  2  Pick.  262.    Nor  was  it  sufiicient  to  show 
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that  funds  could  not  have  been  procured  at  Cardenas.  If  by 
the  use  of  reasonable  means,  and  without  extraordinary  or 
unreasonable  delay,  the  master  could  have  communicated 
with  the  insurers  and  afforded  them  an  opportunity  to  raise 
the  needful  funds,  he  was  clearly  bound  to  do  so  before  mak- 
ing  sale  of  the  vessel  and  throwing  onto  the  defendants  the 
burden  of  a  total  loss  by  reason  of  such  forced  sale:  1  Amould 
on  Ins.  192;  Hall  v.  FranUin  Ins.  Co.,  9  Pick.  478;  Bryant  v. 
Commonwealth  InB.  Co.y  18  Id.  543, 554;  Peiree  v.  Ocean  Ins.  Co^ 
18  Id.  88, 88  [29  Am.  Dec.  567].  These  important  elements  in 
the  necessity  which  justifies  a  sale,  were  not  included  in  the 
instructions  given  to  the  jury.  We  think,  therefore,  there  was 
a  mistrial;  and  the  case  must  be  again  submitted  to  the  jury. 
Verdict  set  aside. 


POWSB  AKD   DOTZB    OT   MlSTKR    WITH   RttPlOr  TO    SaLB   OF   INSURED 

VmmELi  PeStee  ▼.  Ooatm  In$.  Co.,  29  Am.  Beo.  667»  and  note  676^  in  which 
tlie  prhunpal  case  ia  cited;  Sobinmm  y.  Qtarqi%  Ina.  Co.,  35  Id.  239;  CcUdweU 
r.Wedemeie.  Fhreltu.  Co.,  36  Id.  667;  Mutual  8(\fety  Ins.  Co.  v.  Cohen,  43  Id 
341,  and  caaea  in  note  845;  CkxUher  v.  Myriek,  66  Id.  316w  Thu  subject  is 
diaooased  at  length  in  the  note  to  Duncan  t.  Bmd,  63  Id.  638-643;  and  see 
partioiilarly  /Vfoes  ▼.  Oaan  In$.  Co.,  63  Id.  676;  Pihe  ▼.  Baleh,  Gl  Id.  243. 
The  case  laat  dted  involves  a  number  of  points  oontained  in  the  si/llabu$  of 
the  principal  case,  wpra. 

Tbm  TBamPAJs  OASB  wia  ooed  in  Howkmd  y.  ImUa  Ima.  Co.,  131  Mass. 
256,  to  the  point  that  a  master  of  a  vessel,  as  such,  has  no  anthority  to  seU 
the  vessel,  or  the  caigo^  unless  in  a  case  <rf  extreme  necessitj.  There  must 
be  something  more  than  ezpedienoy  in  the  case;  the  sale  should  be  indispen- 
sably requisite.  The  reasons  for  it  should  be  cogent.  The  master  acts  for 
the  owners  or  insurers,  because  they  cannot  have  an  opportunity  to  act  for 
tfaemseWes.  If  the  property  oould  be  kept  safely  until  they  could  be  coo* 
salted,  and  have  an  opportunity  in  a  reasonable  time  to  exercise  their  own 
Judgment  in  tegud  to  the  salsb  the  necessity  to  act  for  them  would  cease. 
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CosnuoT  ov  Antnunr  to  Gabbt  <nr  oe  Dwwesd  Burr  n  Brtibs  Om- 

nucr,  and  the  period  of  limitation  runs  only  from  the  termination  of 

the  suit. 
Anounr,  uxiibb  Oxsiral  Emplotxeht,  oak  Ewobob  No  Claim  vob 

SsKVian  umzL  Final  Tibmination  of  Suit,  unless  the  relation  of 

attotnsy  and  dient  changes  before  that  time. 
BiLAXiDH  ov  AnoBinnr  AND  CLnmrMATBi  TxRMnrATXD  previous  to  termi- 

aatifloof  snit^  for  a  good  and  sufficient  canse,  and  upon  reasonable  notice. 
fcAXon  ov  LncccATioin  dobs  »ot  Bionr  to  Buv  aoadict  Aht  Pakt  oi 

Ci^UK  ov  Attobhkt  fOB  SxEViGBS  rendered  and  moneys  paid  in  coiv 
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dnoting  a  sait  to  its  terminatioii,  imcler  a  general  employment,  until  the 
final  entry  of  judgment  therein,  nnleas  the  attorney  witiidrawB  from  the 
Bait  before  its  final  termination,  on  aooonnt  of  the  olient^s  failure  to  aup- 
ply  reasonable  funds,  or  for  other  good  oauae;  in  which  ease  a  preeeat 
right  to  enforce  his  claim  for  past  serWoes  would  arise,  and  from  the 
time  of  such  withdrawal  the  statute  wocdd  commence  io  ran. 

CoiTTRACT.  Eliot,  an  attotnfiy  at  law,  sued  io  recover  for 
pFofesaional  semces  rendered  io  6.  W.  Maoombar,  the  defend- 
ant's intestate,  in  conducting  a  suit  for  faim.  The  writ  was 
dated  August  11, 1863.  Plaintiff  was  employed  in  1853  by 
Macomber  to  manage  the  case  for  Mm,  and  vaidous  services 
were  thereafter  rendered  and  payments  made  in  commencing, 
preparing,  and  conducting  the  same.  After  proceedings  axKl 
trial  in  court,  a  nonsuit  was  finally  entered  on  June  20, 1856. 
Macomber  died  on  March  4,  1862.  At  the  April  term,  1856, 
plaintiff  attended  court,  and  had  the  case  on  the  docket  for 
attention.  It  was  continued  nm,  and  the  ordinafy  term 
charges  for  that  term  were  due.  The  plaintiff's  services  at 
that  term  were  all  that  were  actually  performed  within  six 
years  before  Maoomber's  death.  The  plaintiff  kept  no  ac- 
counts, rendered  no  account,  and  sought  no  payment  till  after 
final  judgment  in  the  case.  Verdict  for  plaintiff,  and  defiand*- 
ant  appealed. 

jr.  M.  Morton^  Jr.^  for  the  defendant. 

T.  M.  Stetwoj  for  the  plaintiff. 

By  Court,  Dewbt,  J.  The  only  question  arising  in  the  pres- 
ent case  is  as  to  the  effect  of  the  statute  of  limitations  uixm 
the  demand  of  the  plaintiff.  The  services  eommenced  man 
than  six  years  before  the  death  of  the  client,  and  continued 
for  about  three  years,  when  the  action  was  finally  disposed  of. 
If  treated  as  a  distinct  contract  for  each  item  of  service  and 
expenditure  as  they  occurred,  nearly  the  whole  of  the  plain- 
tiff's claim  is  barred  by  the  statute.  If,  on  the  other  hand, 
it  is  held  to  be  a  contract  for  continuous  labor  and  services, 
and  is  considered  as  one  entire  demand,  the  period  of  six 
years  had  not  elapsed,  and  the  plaintiff  may  recover  the  wh<de 
of  his  claim.  The  principle  as  applied  to  contracts  that  are 
entire  is  clear:  HaJl  y.  TFood,  9  Chray,  60.  But  it  has  heen 
questioned  whether  the  services  of  an  attorney,  performed  at 
different  periods  in  the  progress  of  a  suit,  are  not  to  he  treated 
as  several  and  distinct  services,  for  each  of  which  a  present 
liability  accrues,  and  which,  therefore,  like  other  eases  cif  dia- 
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tinct  services  or  coattraotSy  are  seyerally  subject  to  the  statute 
of  limitations. 

This  question,  although  new  here,  has  been  the  subject  of 
frequent  consideration  by  other  tribunals.  As  stated  in  Chitty 
on  Contracts,  7th  Am.  ed.,  815,  the  rule  of  law  is,  that  in  the 
case  of  an  attorney's  bill  for  prosecuting  or  defending  his 
client  in  a  suit,  the  six  years  required  by  the  statute  to  bar 
the  claim  are,  as  to  the  whole  bill,  to  be  reckoned  from  the 
termination  of  the  action.  It  is  also  stated  in  Angell  on  Limi- 
tations, sec.  120,  that  the  contract  of  an  attorney  to  carry  on 
or  defend  a  suit  is  an  entire  contract,  and  therefore  the  period 
of  limitation  runs  only  from  the  termination  of  the  suit:  See 
also,  to  tiie  same  effect,  2  Parsons  on  Contracts,  373.  These 
positions  are  well  maintained  by  various  cases:  See  Whitehead 
V.  Lord,  7  Ex.  691;  Harris  v.  Osboum,  2  Cromp.  &  M.  629; 
PhiUips  V.  Broadley^  9  Q.  6.  744;  Sothery  v.  MtmningB,  1  Bam. 
&  Add.  15;  Martmdale  y.  Faulkner,  2  Com.  B.  706. 

The  objection  is  urged  against  such  a  rule,  that  by  holding 
thia  to-  be  an  entire  contract,  the  attorney  is  precluded  from 
enfM'oing  any  claim  for' service  until  the  final  termination  of 
the  suit.  To  this  it  has  been  answered  tiuut  such  would  be 
the  effect  if  nothing  has  occurred  to  change  the  relation  of  the 
parties  and  their  duties  to  each  other;  but  from  the  nature  of 
this  contract,  it  may  be  terminated  previous  to  the  termina- 
tion of  the  suit  for  a  good  and  sufficient  cause,  and  upon  rea- 
sonable notice.  Hence  it  has  been  holden  that  £edkire  to  supply 
reasonable  funds,  or  any  other  substantial  cause  for  not  further 
proceeding  in  the  casCi  would  justify  the  attorney  in  withdraw- 
ing from  it,  and  in  such  a  case,  a  present  right  to  enforce  his 
claim  for  past  services  would  arise,  and  of  course,  also,  from 
that  period  the  statute  of  limitations  would  commence  run- 
ning. The  cases  we  have  referred  to  will  be  found  to  contain 
this  qualification  of  the  contract  between  attorney  and  client 
in  relation  to  professional  services.  To  the  like  effect  is  the 
case  of  Rush  v.  Cavenaugh,  2  Pa.  St.  187. 

But  where  no  such  notice  has  been  given^  and  the  attorney 
conducts  the  suit  to  ita  termination,,  it  is  to  be  treated  as  an 
entire  contract^  and  the  statute  of  limitations  will  run  only 
from  the  termination  of  the  suit.  Thia  was  the  caae  as  re^ 
spects  these  services,  and  the  result  is,  that  the  plaintiff  ia 
entitled  to  recover  his  entire  demand. 


Lnnr  op  Atroram  vor  CosfPSNSATioK,  xra,  wmof  Accachkb:  See  note 
to  AndrewB  ▼.  Morte^  31  Am.  Dec  758. 
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Railboad  CdBrosATioir  mat  Aasuta  BasKmsaaxrr  ioe  Savb  TEAmFO»- 
TATiox  OF  Baoqaoi  befODd  the  limite  of  its  own  nMd»  wliaro  thera  an 

Bt  Statutr,  All  Raiumad  Coiforatioiis  m  MiWiAiiHuaKi'AB  must  Qitb 
CBWcmn,  when  requested  to  do  so^  to  pesaengers,  for  the  beggage  of  sacb 
pMseogers,  when  delirered  for  transportation. 

LuKLiTT  OF  Railboaii  Cokfobatioh,  oywbl  CoonnonsQ  LoraB»  kmi  Lom 
OF  Ba/qoaok  uxdbb  Pboullab  CntcuiimAirGBi. — Where  Taiioos  rail- 
road  w>Tnpftn''^  having  oonnecting  lines  from  Boston  to  Montreal,  haro 
arranged  among  themselTes  for  an  exoorsion  train  orer  their  several 
roads,  and  the  company  at  the  MMsachn setts  end  ol  the  route  iasaea 
tickets  with  ooapons  attached  for  the  whole  distance^  and  its  agent  re- 
fuses to  give  a  check  for  the  tmnks  of  oois  who  has  pordiased  soob 
ezcnrsion  ticket,  saying  that  the  same  "  woold  be  perfectly  safe,  as  h* 
was  to  go  throagh  with  them,**  and  the  baggage  is  put  into  one  of  tho 
company's  baggage-cars,  which  is  sent  through  the  whole  distance  in 
charge  of  its  agent,  the  company  is  liable  if  the  tmnks  are  lost  anywbere 
upon  the  rente,  and  interest  may  properly  bo  allowed  from  the  date  cl 
defanlt. 

Contract  to  reooyer  for  the  I068  of  a'tnink  and  its  oontenta. 
The  facts  are  stated  in  the  opinion.  Judgment  for  plaintiff, 
and  defendants  appealed. 

/.  O.  Abbott  and  B.  Dean^  finr  the  defendants. 

/•  B.  Thayer^  for  the  plaintiff. 

By  Court,  Dbwet,  J.  In  the  view  we  have  taken  of  the 
present  case,  it  is  unnecessaiy  to  enter  upon  the  consideratioii 
of  the  question  as  to  the  effect  of  an  ordinary  sale  of  a  ticket 
having  coupons  for  the  connecting  roads,  the  place  of  destina- 
tion being  beyond  the  limits  of  the  road  of  the  company  sell- 
ing  such  ticket,  in  reference  to  the  liability  of  such  company 
for  the  loss  of  baggage  of  the  ticket-holder  occurring  beyond 
the  limits  of  their  own  road.  The  facts  here  present  tiieir 
own  peculiar  circumstances,  upon  which  this  case  may  be  de- 
cided. The  defendants  had,  in  common  with  various  connect- 
ing  roads,  arranged  for  an  excursion  train  from  Boston  to 
Montreal,  starting  from  the  depot  of  the  defendants  in  Boston. 
The  plaintiff  purchased  two  tickets  duly  issued  by  the  defend- 
ants, having  printed  thereon  ^^  From  Boston  to  Montreal,"  and 
having  attached  to  them  coupons  for  the  other  roads,  which 
also  had  upon  them  the  words  '^  From  Boston  to  Montreal." 
Having  these  tickets  for  himself  and  his  wife,  the  plaintiff 
became  entitled  also  to  the  carriage  of  his  reasonable  baggage^ 
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and  he  delivered  to  the  defendants'  baggage-master  at  their 
depot  two  trunks,  and  requested  checks  for  them  to  Montreal. 
The  baggage-master  did  not  furnish  checks,  or  offer  to  do  so, 
either  for  the  limited  route  of  the  defendants'  road  or  through 
to  MontreaL  In  this,  the  defendants  were  acting  in  violation 
of  law,  such  checks  being  required  by  the  provisions  of  the 
statutes  of  1854,  chapter  23,  by  which  it  was  made  '*  the  duty 
of  all  railroad  corporations  in  this  commonwealth  to  give 
checks,  when  requested  to  do  so,  to  passengers,  for  the  bag- 
gage of  such  passengers,  when  delivered  for  transportation*" 

Upon  the  plaintiff's  renewing  his  demand  for  checks  for  hia 
baggage,  and  asking  to  have  his  baggage  sent  forward  by  the 
regular  train,  if  checks  could  not  be  given  on  an  excursion 
train,  the  baggage-master  refused  to  send  the  trunks  by  the 
regular  train,  saying  the  trunks  and  the  plaintiff  must  go  by 
the  same  train,  and  they  would  be  perfectly  safe,  as  he  (the 
baggage-master)  was  to  go  through  with  them.  The  defend- 
ants' baggage-car  and  baggage-master  went  through  to  Mon- 
treaL At  Montreal  the  baggage-master  delivered  one  of  the 
trunks  to  the  plaintiff.  The  other  was  demanded,  but  not  de- 
livered. 

Upon  the  facts  stated,  the  defendants,  in  violation  of  law, 
refused  to  give  checks,  although  requested  so  to  do.  As  a  sub- 
stitute, they,  through  their  agent,  declared  to  the  plaintiff  that 
the  trunks  would  be  perfectly  safe,  as  their  baggage-master  was 
to  go  through  to  Montreal  on  the  train.  The  trunks  were  there- 
upon committed  to  the  custody  of  the  defendants'  baggage- 
master,  and  the  company  assumed  the  obligation  arising  from 
these  representations  and  acts.  From  the  nature  of  the  bag« 
gage,  the  plaintiff  did  not  exercise  any  further  personal  over- 
sight of  it  on  the  route,  nor  make  any  examination  at  the 
terminus  of  each  road,  to  ascertain  whether  the  trunks  were 
or  were  not  in  the  baggage-car.  Under  these  circumstances, 
the  plaintiff  has  the  right  to  recur  to  the  defendants  as  the 
party  immediately  responsible  for  the  loss  of  his  trunk. 
Whether  the  action  might  not  have  been  a  joint  one  against 
all  the  railroad  corporations  which  united  in  this  common  en- 
terprise, it  is  unnecessary  to  decide.  We  have  no  doubt  of  the 
legal  capacity  of  this  corporation  to  assume  responsibilities  for 
the  safe  transportation  of  baggage  beyond  the  limits  of  their 
own  road:  Angell  and  Ames  on  Corporations,  sees.  229,  239, 
256;  Redfield  on  Railways,  281-287;  Simkina  v.  Norwich  and 
Sew  London  Steamboat  Co.j   11   Gush.   102;  Fiichburg  and 
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Worcester  Anifoad  v.  ffanruiy  6  Gray,  639  [66  Am.  Dec.  427]. 
What  is  necessary  to  constitute  such  contract,  or  what  acts 
will  create  such  liability,  must  be  decided  as  the  cases  occur. 
As  the  default  occurred  on  the  21st  of  September,  and  the 
trunk  was  then  demanded,  interest  may  properly  be  allowed 
from  that  date.  Judgment  will  be  entered  for  the  plaintiff  for 
the  sum  stated  in  the  report  of  the  auditor,  with  interest  as 
above  stated. 


Comfsornro  Ldhb  ow  Oabbixbs  ob  Railwatb.  — This  labject  is  dinfjamfiS 
in  an  extended  note  to  WeiU  r,  ThrnnoB,  73  Am.  Deo.  230*247. 

Thb  pRnrdPAii  oasi  was  ostsd  in  efttdi  of  the  following  anthontiei^  and  to 
the  point  stated:  A  railroad  corporation  has  legal  oapacity,  as  inddent  to 
its  basiness,  to  aawnme  a  responsibility  for  the  safe  transportation  of  psseen- 
gera  and  their  baggage  beyond  the  limits  of  its  own  line,  or  of  roads  nnder 
its  immediate  control:  FeUtU  v.  Middkaex  R,  R.  Co,,  109  Mass.  405.  And 
different  railroad  companies  may  transport  goods  over  oonneoting  lines  with- 
out becoming  partners  or  incnrring  any  joint  liability.  Where  a  earner  takes 
goods  that  are  to  be  carried  to  a  distant  point  beyond  lus  line^  and  which 
mnst  pass  over  several  intermediate  lines,  his  employer  finds  it  necessary  to 
make  some-arrangement  for  the  payment  of  freight  and  the  transportetion  of 
the  goods  ever  each  line;  for  none  of  the  intermediate  earners  are  boond  to 
transport  the  goods  till  they  are  paid  for  it,  nor  are  they  bound  to  detiFor 
them  to  the  next  carrier  without  direction^  express  or  implied.  The  carrier 
may,  therefore,  by  express  agreement  or  established  usage,  become  liable  to 
his  employer  for  transporting  them  over  every  line  to  the  place  of  their  desti- 
nation: DatSti^y,  Boaton-^  W.  R,  R,  Corp,,  11  Alien,  207;  compaafe  RaShvad 
Co.  V.  iTomti  12  WalL  85.  The  purchase  of  a  ticket  for  passage  over  a  rail- 
road  line  ccostitatea  a  contract  between  the  pafties:  Soon  ▼•  BatitBm  ML  & 
Cb.,  14  Allan,  43d. 


Gabbbey  u  Willib. 

17  AUBV,  864.1 

liSAiigiiaMii^  i^jn>  Gbibatioh   tbbrbov  bt  Anvnas  BvjomBiT. — Wbila 

two  adjoining  eatates,  an  upper  and  a  lower  one^  aire  both  owned  by  the 
same  person,  no  easement  can  be  created  in  the  lower  one  by  the  use  of 
a  drain  through  it  for  tiie  benefit  of  the  upper  oner  and  after  tiie  owne^ 
ship  is  severed,  the  continuance  of  the  dndn,  wher«  its  ose  is  not  open 
or  visible^  or  known  to  the  owner  of  the  lower  estetA,  has  no  tsndsncy  to 
prove  the  acquisition  of  an  easement  by  adverse  enjoyment. 

Bbioppel.  — A  grantor  of  land  with  full  covenants  of  warranty,  and  his  priv- 
ies»  are  estopped  to  claim  any  interest  in  the  granted  premiaea. 

No  Easbmsmt  is  RasERVBD  BT  IicPLiCATiON,  whem  thi>  owner  of  two  ad* 
joiouig  estetes,  reserving  the  upper  estate,  conveya^  with  full  oovenanto 
of  warranty,  the  lower  estete,  through  which  a  dmin  runs  for  the  benefit 
of  the  upper  estete;  unless  it  is  de  facto  annexed  to  tha  estete  which  the 
grantor  retains,  and  is  necessary  to  the  enjoyment  tfaaraoti  and  ia  in  «ae 
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at  the  time  of  the  grant.  And  such  necessity  cannot  be  deemed  to  exists 
if  a  similar  privilege  can  be  secured  by  reasonable  troable  and  expense. 

OSAim    BT    IXPUOATION,    IN    MASSAOHUBSITBy    ABS    LiMITKD  TO    OaSE8  OW 

81BICT  NJWBsaiTT,  especially  where  there  is  a  grant  of  land  by  metes 
and  bounds,  without  express  reservation,  and  with  full  covenants  of  war- 
ranty against  encumbrances. 

Iir  Bnglabd,  Dbbd  ot  Frumtsib  Rbssrvbs  Riobt  to  OoimMUB  to  Enjot, 
AB  KAHKM1NT8,  all  privileges  or  conveniences  in  and  upon  adjoining  lands 
of  the  grantor,  which  were  apparent,  and  had  been  used  by  the  grantor 
in  connection  with  the  premises  before  the  conveyance.  Tlds  is  so  where 
part  of  an  estate  has  been  granted.  The  conveyance  is  a  conveyance  of 
the  premises  as  they  are. 

AoQUxsmoN  OW  BASEicBirr  ob  Tttlb  bt  Advebsb  Enjotuxnt  is  Quistioh 
OW  ¥acv  tor  Jxtrt.  Where,  by  the  true  construction  of  a  deed,  a  grant 
of  land  extends  beyond  the  eaves,  and  to  the  waUs  of  a  house  owned  by 
the  grantor,  and  the  water  is  allowed  for  more  than  twenty  years  there- 
after to  fall  upon  the  granted  land  from  the  eaves  of  the  house,  it  is  a 
fact  for  the  jury  to  determine  whether  the  owner  of  the  house  thereby 
acquires  a  title  by  adverse  enjoyment,  or  an  easement,  or  no  right  at  all, 
in  the  land  under  the  eaves. 

Whxrx  Land  ib  Conyktxd,  Bounbbd  on  Housb  as  Monukbnt,  the  land 
to  the  edge  of  the  eaves  only  passes,  that  being  the  extreme  part  of  the 
building. 

Contract  to  recover  damages  for  the  breach  of  the  covenants 
of  warranty  and  encumbrances  in  a  deed  conveying  land  by 
metes  and  bounds.  The  facts  in  this  case  seem  to  be  imper- 
fectly reported;  but  it  appears  that  the  answer  alleged  that 
the  premises  conveyed  were  subject  to  a  right  of  drainage 
across  the  same,  and  also  to  the  right  to  have  the  eaves  of  the 
house  on  the  estate  retained  by  the  grantor  overhang  the 
granted  land,  and  the  water  to  drip  therefrom.  Defendant's 
deed  was  dated  May  1,  1848.  For  many  years  prior  to  1812, 
the  granted  premises,  the  servient  estate,  and  the  dominant 
estate  on  High  Street,  Boston,  belonged  to  George  Blanchard. 
In  that  year  Blanchard  conveyed  to  R.  Richardson  the  estate 
described  in  said  deed  by  a  deed  of  mortgage,  with  general 
covenants  of  warranty  and  freedom  from  encumbrances,  to  se- 
cure the  payment  of  a  debt.  The  title  under  this  mortgage, 
and  also  the  equity  of  redemption,  which  was  taken  on  execu- 
tion, became  vested  in  the  defendant  as  early  as  1821.  The 
title  to  the  upper  or  dominant  estate  on  High  Street,  in  favor 
of  which  the  alleged  right  of  drainage  was  claimed,  passed 
from  Blanchard  in  1815,  and  at  the  time  of  this  suit  was  hold 
by  devisees  of  William  Phillips,  who  acquired  the  title  thereta 
in  1823.  There  was  no  trouble  with  the  drain  from  the  estate 
on  High  Street  until  1857,  when  it  became  choked  up,  and 
flooded  the  cellar  of  the  house  from  which  it  led.    A  maaon 
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was  employed  to  make  examinations,  and  it  was  found  that 
it  passed  through  the  plaintiff's  land.  The  house  upon  the 
estate  on  High  Street  was  an  old  one  prior  to  1812.  It  also 
appeared  that  the  plaintiff  had  no  knowledge  of  the  existence 
of  the  drain  until  it  was  opened  by  the  mason.  There  was  no 
evidence  when  or  under  what  circumstances  the  drain  was 
originally  constructed,  except  that  the  mason  testified  that  it 
appeared  as  if  it  was  built  when  the  bouse  drained  by  it  was 
built.  The  testimony  as  to  the  practicability  of  draining  from 
the  cellar  of  the  High  Street  estate  into  the  High  Street  sewer, 
was  conflicting.  The  building,  the  eaves  of  which  were  al- 
leged to  overhang  the  plaintiff's  land,  was  an  ancient  one,  and 
it  did  not  appear  that  any  change  in  the  form  of  its  roof  had 
been  made  for  half  a  century.  The  substance  of  the  first  rul- 
ing of  the  court  below  appears  in  the  first  paragraph  of  the 
opinion.  Other  rulings  also  appear  in  the  opinion.  Verdict 
for  defendant,  under  direction  of  court. 

2>.  Thttzter  and  F.  Bariletty  for  the  plaintiff. 
C.  M.  EUx8  and  E,  Pearson,  for  the  defendant. 

By  Court,  Hoab,  J.  1.  The  first  ruling  made  by  the  judge 
who  presided  at  the  trial  was  entirely  correct.  While  both 
estates  were  owned  by  Blanchard,  no  easement  could  be 
created  by  any  use  of  the  drain  for  the  benefit  of  one  of  them. 
And  after  the  ownership  was  severed,  the  continuance  of  the 
drain  would  have  no  tendency  to  prove  the  acquisition  of  an 
easement  by  adverse  enjoyment,  because  the  use  was  not  open 
or  visible,  or  known  to  the  owners  of  the  estate  upon  which  it 
would  be  imposed. 

In  the  next  place,  it  is  clear  that  the  conveyance  by  the 
mortgage  to  Rebecca  Richardson  in  1812,  with  foil  covenants 
of  warranty,  would  estop  the  grantor,  and  those  claiming  un- 
der a  title  subsequently  derived  from  him,  from  claiming  any 
interest  in  the  mortgaged  premises.  When  the  mortgage  was 
foreclosed  or  merged  in  the  equity  of  redemption,  the  title  of 
the  mortgagee  became  absolute  and  indefeasible  to  all  the 
premises  included  in  the  mortgage  deed  at  the  time  of  its  exe- 
cution. 

The  only  question,  then,  which  arises  on  this  part  of  the 
case  is,  whether  anjrthing  was  excepted  from  the  grant  to 
Richardson  as  forming  a  part  of  the  EUgh  Street  estate  which 
was  retained  by  the  grantor.  The  whole  doctrine  on  this 
■abject  was  reviewed  and  careAilly  stated  in  the  case  of  John^ 
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ton  y.  Jordauy  2  Met.  234  [37  Am.  Dec.  85].  The  court,  in 
that  case,  intimate  the  opinion  ''that  if  a  man,  owning  two 
tenements,  has  bnilt  a  house  on  one,  and  annexed  thereto  a 
drain  passing  through  the  other,  if  he  sell  and  convey  the 
house  with  the  appurtenances,  such  a  drain  may  be  construed 
to  be  de  facto  annexed  as  an  appurtenance,  and  pass  with  it; 
and  because  such  construction  would  be  most  beneficial  to  the 
grantee;  whereas,  if  he  were  to  sell  and  convey  the  lower  tene- 
ment, still  owning  the  upper,  it  might  reasonably  be  consid- 
ered that  as  the  right  of  drainage  was  not  reserved,  in  terms, 
when  it  naturally  would  be  if  so  intended,  it  could  not  be 
claimed  by  the  grantor.  The  grantee  of  the  lower  tenement, 
taking  the  language  of  the  deed  most  strongly  in  his  own 
£Etvor  and  again3t  the  grantor,  might  reasonably  claim  to  hold 
his  granted  estate  free  of  the  encumbrance."  The  grants  were 
in  that  case  simultaneous.  But  where,  as  in  the  case  at  bar, 
the  grant  of  the  lower  estate  precedes  that  of  the  other,  we 
think  the  true  rule  of  construction  is  this:  that  no  easement  can 
be  taken  as  reserved  by  implication,  unless  it  is  de  facto  an« 
nexed  and  in  use  at  the  time  of  the  grant,  and  is  necessary  to 
the  enjoyment  of  the  estate  which  the  grantor  retains.  And 
this  necessity  cannot  be  deemed  to  exist,  if  a  similar  privi« 
lege  can  be  secured  by  reasonable  trouble  and  expense. 

The  rule  in  respect  to  easements  which  pass  by  implication 
has  been  held  with  some  strictness  in  this  commonwealth, 
even  in  the  case  where  a  grantee  claims  them  as  against  his 
grantor,  or  where  the  question  arises  between  grantees  under 
conveyances  made  at  the  same  time,  or  in  cases  of  partition* 
Thus  in  Grant  v.  Chase,  17  Mass.  443  [9  Am.  Dec.  161],  it  wag 
said  that  easements  which  are  not  named  would  not  pass  by 
a  grant,  "  unless  they  were  either  parcel  of  the  premises  that 
were  expressly  conveyed,  or  necessarily  annexed  and  append- 
ant to  them."  In  Nichols  v.  £uc«,  24  Pick.  102  [35  Am.  Dec. 
802],  it  was  held  that  *' convenience,  even  great  convenience, 
is  not  sufficient "  to  make  a  right  of  way  pass  as  appurtenant 
To  the  same  effect  is  Gayetty  v.  Bethune,  14  Mass.  49  [7  Am. 
Dec.  188];  and  a  similar  conclusion  is  reached,  upon  full  dis- 
cussion, by  Mr.  Justice  Fletcher,  in  Thayer  v.  Payne,  2  Cush. 
827. 

In  some  recent  cases  in  England,  a  different  doctrine  seems 
to  have  prevailed;  and  even  in  the  case  of  a  grant  of  a  part  of 
an  estate,  an  easement  has  been  held  to  be  reserved  to  the 
grantor  as  parcel  of  the  remainder,  without  an  express  reserva- 
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tion,  if  it  were  de  facto  used  in  connection  with  it  at  the  time 
of  the  grant,  and  were  necessary  to  its  enjoyment  in  the  con- 
dition in  which  the  estate  then  was:  Pyer  v.  Carter^  1  Hurl.  & 
N.  916;  Ewart  v.  Cochrane^  7  Jur.,N.  8.,  925;  HaU  v.  lutid,  82 
L.  J.  Ex.  113.  In  Pyer  v.  Carter,  1  Hurl.  &  N.  916,  it  was  held 
that  it  would  make  no  difference  in  the  application  of  the 
principle,  if  a  new  drain  could  be  constructed  on  the  plain- 
tiff's own  land  at  a  trifling  expense.  The  terms  of  the  deed 
are  not  given  in  the  report  of  the  case,  and  the  decision  may, 
perhaps,  be  supported  on  the  ground  that  the  conveyance  was 
a  part  of  a  house,  having  obvious  existing  relations  to,  and 
dependencies  upon,  the  other  part  of  the  building.  Thus  it  is 
a  familiar  principle  that  in  a  grant  of  a  messuage,  a  farm,  a 
manor,  or  a  mill,  many  things  will  pass  which  have  been  used 
with  the  principal  thing,  as  parcel  of  the  granted  premises, 
which  would  not  pass  under  the  grant  of  a  piece  of  land  by 
metes  and  bounds.  In  such  cases,  it  is  only  a  question  of  the 
construction  of  terms  of  description. 

But  where  there  is  a  grant  of  land  by  metes  and  bounds, 
without  express  reservation,  and  with  full  covenants  of  war- 
ranty against  encumbrances,  we  think  there  is  no  just  reason 
for  holding  that  there  can  be  any  reservation  by  implication, 
unless  the  easement  is  strictly  one  of  necessity.  Where  the 
easement  is  only  one  of  existing  use  and  great  convenience, 
but  for  which  a  substitute  can  be  furnished  by  reasonable 
labor  and  expense,  the  grantor  may  certainly  cut  himself  off 
from  it  by  his  deed,  if  such  is  the  intention  of  the  parties. 
And  it  is  difficult  to  see  how  such  an  intention  could  be  more 
clearly  and  distinctly  intimated  than  by  such  a  deed  and  war* 
ranty. 

The  presiding  judge  ruled,  as  a  matter  of  law,  that  no  right 
of  drainage  was  reserved  under  the  deed  to  Richardson  in 
1812,  and  we  have  some  doubt  whether  the  evidence  reported 
would  have  supported  a  verdict  to  the  contrary.  But  as  the 
case  must  go  to  a  new  trial  upon  another  ground,  and  there 
was  some  evidence  of  the  necessity  of  the  drain,  and  the  nature 
and  extent  of  the  necessity  do  not  appear  to  have  been  dis- 
tinctly presented  as  a  subject  of  ruling  by  the  court,  it  will  be 
proper  that  it  should  be  submitted  to  the  jury  under  suitaUs 
instructions  upon  this  point 

2.  The  judge  who  presided  at  the  trial  also  ruled,  as  a  mat- 
ter of  law,  that  the  projection  of  the  eaves  of  the  ancient  house 
over  the  land  claimed  by  the  plaintiff  under  his  deed  bom 
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the  defendant,  having  continued  over  twenty  years,  was  an 
adverse  occupation  of  the  land  under  the  eaves,  which  had 
matured  into  a  right;  so  that  the  land  under  the  eaves  did  not 
pass  by  the  defendant's  deed  to  the  plaintiflF.  We  cannot  find 
in  the  facts  reported  enough  to  establish  the  correctness  of  this 
ruling,  and  are  of  opinion  that  the  question  should  have  been 
submitted  to  the  jury.  It  does  not  clearly  appear  whether  the 
mortgage  to  Rebecca  Richardson  in  1812,  or  the  levy  on  the 
equity  of  redemption,  included  the  land  up  to  the  wall  of 
the  house,  or  only  to  the  edge  of  the  eaves.  Unless  this  was 
agreed  by  the  parties,  it  should  appear  by  what  construction 
or  terms  of  the  mortgage  it  was  held  to  include  or  exclude  the 
strip  covered  by  the  projection,  or  the  jury  should  pass  upon 
it  It  was  apparently  assumed  as  the  foundation  of  the  ruling. 
But  if  the  description  bounded  the  land  mortgaged  upon  the 
house  as  a  monument,  this  would  only  convey  the  land  to  the 
edge  of  the  eaves:  MiMett  v.  Fowle,  8  Gush*  150, 

But  assuming  that  the  mortgage  and  levy  included  the 
eaves  in  the  boundaries  given,  it  would  be  a  question  of  fact, 
as  in  any  other  case  of  disseisin,  whether  the  continuance 
afterward  of  the  projection  of  the  eaves  was  of  a  nature  to  show 
an  adverse  claim  to  the  land,  or  only  the  use  of  an  easement. 
If  the  grantee  of  the  land  under  the  eaves  made  any  open^ 
visible  use  of  it,  this  would  prevent  the  acquisition  of  an  ad* 
verse  title  to  the  land  itself.  And  the  circumstances  might  b6 
such  as  to  show  that  the  mere  permissive  continuance  of  a 
building  standing  at  the  time  of  the  grant,  and  a  part  of 
which,  the  eaves,  was  conveyed  by  the  grant,  would  not  be 
0(mclu8ive  even  upon  the  gaining  of  an  easement. 

Upon  this  point,  therefore,  the  verdict  must  be  set  aside,  and 
a  new  trial  granted. 

Cbbation  ov  FiAHBMKN'1'8  BT  Advxrsb  Enjothsnt:  StuyvesoiA  T.  Woodruff, 
47  Am.  Dec.  156,  and  note  162;  French  v.  Maratm,  57  Id.  294.  Right  to  ran 
dnin  throagh  another's  land  can  be  created  by  actual  use,  only  where  such 
use  has  been  adverse,  peaceable,  unintermpted,  and  continued  for  the  period 
prescribed  by  the  statute  of  limitations:  Johnson  y.  Jordan,  37  Id.  85,  and 
note  thereto  citing  the  principal  case.    See  also  Powell  v.  Bagg,  69  Id.  262. 

DooiBlNS  OT  EsTOPFBL  UPON  Warraktt  only  applies  where  there  is  a 
privity  of  estate  with  the  warrantor:  McCorry  v.  King,  39  Am.  -Dec.  165;  and 
a  grantor  is  not  estopped  from  showing  that  his  deed  was  given  subject  to  en« 
enmbranees:  See  note  to  Slanchard  v.  EUis,  61  Id.  422. 

BASXMXirra,  whkn  Beservkd  by  Iuplication:  Elliott  v.  BheU,  57  Am* 
Dec.  750,  and  extended  note  thereto  759-768,  on  the  continuance  of  ease* 
bents  on  severance  of  heritage,  as  between  parts  thereof,  and  in  which  th« 
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{^1  lacipal  case  is  cited  on  page  762.  Various  dodainee  of  the  principal  case 
w,ll  be  found  discassed  in  this  note.  See  also  Hammond  y.  Woodman^  66  Am. 
Dec.  219;  Burden  v.  Sidn,  62  Id.  768. 

As  TO  Easements  of  Strict  Neoessitt,  see  nnmerons  cases  cited  in  note 
to  EOmoU  v.  nheU,  57  Am.  Dec.  760,  to  the  point  that  easement  must  be  ap* 
parent  and  continuous  to  pass  by  implication  on  conveyance  of  part  of  an 
entire  heritage,  or  of  one  of  two  adjacent  tenements,  •zcept  whero  it  is  an 
basement  of  strict  necessity.  Law  implies  reservation  of  easement  by  grantor 
only  where  the  easement  is  absolutely  necessary  to  the  enjoyment  of  the  es- 
tate retained:  Burden  v.  Stein,  62  Id.  768;  Hammond  v.  Woodman,  66  Id. 
219. 

Grantee  ov  One  of  Two  Tenements,  ob  of  Portion  of  Entirs  Estate 
takes  it  with  respect  to  the  tenement  or  portion  retained  by  the  grantor,  sub- 
ject to  or  benefited  by  all  apparent  and  continuous  easements  attached  to  <«4 
affecting  it  at  the  time  of  the  conveyance.  Every  grant  of  a  tiling  natnrally 
and  necessarily  imports  a  grant  of  it  as  it  actually  exists,  unless  the  contrary 
IS  provided  for:  Seymour  v.  Lewie,  78  Am.  Dec  108,  and  note  120. 

ADVERia  Possession  is  Question  to  be  Determined  exclusively  by  the 
jury:  Beverly  v.  Bwrhe,  54  Am.  Deo.  351;  but  the  court  may  declare  -whak 
oonstitutes  adverse  possession:  Id.,  note  357. 

The  primgifa^l  case  was  cited  in  each  of  the  following  authorities^  and 
to  the  i)oint  stated:  In  Massachusetts  grants  by  implication  are  limifc^  to 
eases  of  strict  necessity:  Busa  v.  Dyer,  125  Mass.  291.  An  eaaement  by 
necessity  is  implied  only  where  necessary  to  the  beneficial  use  of  the  estato 
for  which  it  is  claimed,  and  where  no  substitute  for  it  can  be  obtained  at  % 
reasonable  expense:  Whiter,  0/iapin,  12  Allen,  518.  But  the  word  "neces- 
sary *'  is  not  to  be  limited  to  absolute  physical  necessity;  and  a  way  over  land 
of  the  grantor  in  a  deed  may  pass  as  appurtenant  to  the  land  granted,  al- 
though there  are  no  insuperable  physical  obstacles  to  prevent  aooees  hy 
another  way,  if  such  other  way  cannot  be  made  without  unreason&ble  Isbor 
and  expense;  and  in  determining  this  question,  a  jury  may  ooneidur  the  com- 
parative value  of  the  land  and  the  probable  cost  of  such  a  way:  PetOngiU  ▼. 
Porter,  8  Id.  7.  But  if  the  owner  of  two  adjoining  estates,  through  one  of 
which  a  drain  exists  for  the  benefit  of  the  other,  conveys  them  both  on  the 
same  day  to  different  purchasers,  the  right  to  use  the  drain  will  not  pass  as 
an  easement  or  appurtenance  to  the  purchaser  of  the  upper  estate^  if  a  new 
drain  can  be  built  upon  his  own  land  by  reasonable  labor  and  expense:  JKois- 
daU  V.  McLaugfdhi,  10  Id.  368.  "It  may  well  be  doubted,"  said  the  ooort 
in  DiUman  v.  Hoffman,  38  Wis.  574,  "whether  it  might  not  have  been 
wiser  to  have  always  restricted  both  implied  grants  and  implied  reservationa 
to  easements  of  necessity;  not,  perhaps,  of  absolute  physical  neoessity,  but  of 
reasonable  necessity,  as  distinguished  from  mere  convenience.  **  In  order  to 
raise  an  implication  that  a  certain  way  passes  by  a  deed,  it  must  appear  that 
the  way  was  de/aeto  annexed  to  the  Mtate  conveyed  at  the  time  of  the  grants 
and  that  it  was  reasonably  necessary  to  the  enjoyment  of  the  estate:  Bats  v. 
JBdioarda,  126  Mass.  449.  Where  land  is  conveyed,  bounded  on  a  house  as  a 
monument,  the  land  to  the  edge  of  the  eaves  only  passes,  that  being  the  ex- 
treme part  of  the  building;  so  where  the  house  itself  is  granted  or  demised, 
the  extreme  parts  of  the  house  are  the  bounds  and  limits  of  the  conveyance^ 
and  such  titie  as  the  grantor  has  to  the  land  thus  occupied  by  the  whole 
bouse  passes  by  the  grant  or  demise:  Sherman  v.  WiUiama,  113  Id.  484.  Pro- 
jecting his  eaves  over  the  plaintiff's  land  is  a  wrongful  act  on  the  part  of  tfat 
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def endantk  which,  if  oontinned  for  twenty  yean^  mifjbt  give  him  a  title  to 
the  land  by  adverse  ooeapation.  It  is  a  wrcmgfal  ocoapation  of  the  plaintiff's 
land  for  which  he  may  maintain  an  action  of  trespass:  Smith  ▼.  Smithf  110 
Id.  90i.  No  adverse  title  to  land  np  to  the  wall  of  a  house,  where  the 
owner  has  oontinned  in  the  ocoapation  and  yisible  use  of  it^  can  be  aoqnired, 
and  no  easement  therein  if  the  nse  were  merely  permissive:  Block  v.  P/aff, 
101  Id.  639.  Whether  one  has  acquired  title  to  land  demanded,  oat  to  the 
exterior  limit  of  his  eaves,  by  adverse  ocoapation,  is  a  question  for  the  jury, 
as  one  of  fact:  Block  v.  P/aff,  tuprcu  So  is  the  question  as  to  whether  the 
plaintiffs,  by  the  projection  of  their  eaves,  have  gained  an  easement  by  pre- 
■oription:  Randail  v.  Sanderton,  111  Id.  119.  For  other  citations  of  the  prin- 
cipal case,  see  OiUegpie  v.  Jones,  47  Cal.  264;  Sandally.  Sanderson,  111  liass. 
120;  Parker  v.  BeimeU,  11  Allen„391,  none  of  which,  however,/ure  important* 


Vail  u  Dubant. 

[7  Allbn,  406.] 

Vaoiob*8  Ldev. — Where  goods  have  been  sold  on  commission,  under  an 
agreement  between  the  consignors  and  commission  merchants  that  the 
latter  should  accept  the  drafts  and  indorse  the  notes  of  the  consignora^ 
who  wonld  continue  to  send  them  goods  to  be  sold  on  commissiGn;  that 
inch  commission  merchants  should  pay  and  take  up  such  notes  and  drafta 
as  they  severally  matured,  using  for  that  purpose  the  proceeds  of  the 
sale  of  the  goods;  and  that  if  such  proceeds  were  insufficient  to  make  the 
payments,  the  consignors  wonld  furnish  them  with  cash  to  the  full 
amount  of  the  deficiency,  — the  commission  merchants  have  a  Uen  upon  all 
the  goods  consigned  to  them,  for  the  whole  amount  of  existing  liabilitiea 
inonrred  by  themselves  in  the  course  of  the  business  pursued  by  the 
parties  under  the  agreement,  and  have  a  right  to  retain  the  proceeds  of 
the  aales  of  goods  to  meet  and  pay  these  liabilities  as  the  several  debts 
become  dne^  or  nntil  thev  shall  otherwise  be  relieved  and  discharged 
therefrom.  Until  this  is  done^  the  consignors  have  no  right  to  insist  upon 
payment  of  any  balance  directly  to  themselves^  and  can  Tn^n^a-in  no 
action  to  recover  it. 

AMmnoir  that  Lbn  has  vmxs  Lost  Ixvonvn,  and  is  in  e£foot|  an  ad- 
mission that  it  once  existed. 

Aanas  to  Bjbodtbb  Monitb  Whioh  asm  Subjsot  to  Lixir  in  &vor  of  the 
defendants  cannot  be  sustained  by  proof  of  a  discharge  of  the  lien  snbee- 
quent  to  the  date  of  the  writ. 

Vaciob  18  NOT  RiQiriRBD  TO  Eesp  Monst  Rbobivsd  vbom  Sale  ov  Goom 
ow  Dztrbbnt  Conbionobs  in  Sxpabatb  and  DiBTiNcr  Pabokls,  bat 
may  mingle  it  all  in  one  mass,  and  with  his  own  private  funds.  He 
becomes  a  debtor  to  his  principal,  and  is  liable  to  an  action  for  a  ^•^^^iTf 
dne^  after  rendition  of  account,  withoat  any  previous  demand. 

OmoaBBION   MbBGHANTS  BATINQ   LiXN  upon  MoNBTB  RBCXrVXD  AS  Pbo- 

0EBD8  QV  Gooixi  CoNsiONBD  TO  Thbm  JOB  Salb  to  sccurc  themselves 
•gainst  Ices  upon  acoeptanoes  and  indorsements  for  the  consignors,  may 
mingle  each  moneys  with  otber  f>inds  in  their  hands,  withoat  being 
guilty  of  misappropriating  n;  and  wnere  tney  have  done  so^  the  snbse- 
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qiient  assignment  of  their  estate  in  insolvency  will  not  enable  the  con- 
signors to  maintain  an  action  against  them  therefor,  during  the  continu- 
ance of  their  liability  upon  the  acceptances  and  indorsements. 

Contract  to  recover  moneys  received  by  the  defendants  as 
the  proceeds  of  goods  consigned  to  them  by  the  plaintiffs  for 
sale.  The  action  was  brought  for  the  benefit  of  Joseph  Blair 
and  others,  to  whom  the  plaintiffs  had  assigned  their  claim 
against  the  defendants.  A  verdict  was  returned  for  the  de- 
fendants upon  the  facts  stated  in  the  opinion.  The  plaintiffk 
alleged  exceptions. 

T.  L.  Wakefieldy  for  the  plaintiffs. 

0.  H.  Prestofiy  for  the  defendants. 

By  Court,  Merrick,  J.  It  is  stated  in  the  bill  of  exceptkind 
that  the  plaintiffs  from  time  to  time  consigned  parcels  of  leather 
to  the  defendants,  to  be  sold  by  them  as  commission  merchants. 
They  sold  all  the  leather  so  consigned  to  them,  and  realized 
the  proceeds  thereof  in  money.  And  the  balance  on  this  ac- 
count remaining  in  their  hands  on  the  day  of  the  date  of  the 
writ  was  $3,927.78.  But  they  were  then  under  various  liabili- 
ties to  a  much  larger  amount,  on  notes  and  drafts  indorsed 
and  accepted  by  them  at  the  request  and  for  the  benefit  of  the 
plaintiffs,  none  of  which  were  at  the  time  due  and  payable. 
All  these  transactions  occurred  in  pursuance  of  a  previous 
agreement  between  the  parties  that  the  defendants  should 
accept  the  drafts  and  indorse  the  notes  of  the  plaintiffs,  who 
should  continue  to  send  them  leather  to  be  sold  on  commission; 
that  the  defendants  should  pay  and  take  up  such  notes  and 
drafts  as  they  severally  matured,  using  for  that  purpose  the 
proceeds  of  the  sale  of  the  leather  consigned  to  them;  and  that 
if  such  proceeds  were  insufficient  to  make  the  payments,  the 
plaintiffs  would  furnish  them  with  cash  to  the  full  amount  of 
the  deficiency. 

For  the  whole  amount  of  existing  liabilities  incurred  by  them 
in  the  course  of  the  business  pursued  by  the  parties  under  that 
agreement,  the  defendants  undoubtedly  had  a  lien  upon  all 
the  leather  consigned  to  them,  and  a  right  to  retain  the  pro- 
ceeds of  the  sales  of  it  to  meet  and  pay  these  liabilities,  as  the 
several  debts  became  due,  or  until  they  should  otherwise  be 
relieved  and  discharged  therefrom:  Stevens  v.  RobinSj  12  Mass. 
179 J  Wentworth  v.  Day,  8  Met.  352  [37  Am.  Dec.  145] ;  1  Parsons 
on  Contracts,  84.  This,  indeed,  is  not  now  denied,  but  is  indi- 
teotly  conceded  by  the  plaintiffs;  for  they  insist  that  the  lien 


Nov.  1863.]  Vail  v.  Durant.  697 

has  been  lost  by  the  defendants,  either  by  their  insolvency  and 
the  consequent  assignment  of  their  estate,  or  by  an  alleged  mis- 
appropriation of  the  funds  derived  by  them  from  the  sale  of 
the  leather.  The  assertion  that  it  has  been  lost  involves,  and 
is  in  effect,  an  admission  that  it  once  existed.  It  is  only  upon 
the  ground  that  the  lien  has  been  lost  that  the  plaintiffs  now 
elaim  to  be  entitled  to  maintain  their  action. 

But  when  the  writ  was  sued  out  and  served  upon  the  defend- 
ants, they  had  not  become  insolvent,  or  taken  any  steps  to 
secure  to  themselves  the  benefit  of  the  act  for  the  relief  of  in- 
solvent debtors,  and  certainly  they  had  not  up  to  that  time 
been  guilty  of  any  misappropriation  of  the  proceeds  of  the 
leather,  or  of  any  other  funds  which  had  come  into  their  pos- 
session; for  they  had  then  paid  every  draft  which  they  had 
accepted,  and  every  note  which  they  had  indorsed  for  the  plain- 
tiffs under  the  above-mentioned  agreement,  severally,  as  they 
became  due,  and  therefore  at  that  time  the  plaintiffs  had  no 
cause  of  action  against  them;  and  for  this  reason  this  action 
cannot  be  maintained.  There  is,  however,  a  defense  to  it,  in 
reference  to  the  question  concerning  the  continuance  of  the 
lien  upon  the  leather,  and  the  right  of  the  defendants  to  retain 
possession  of  the  funds  acquired  by  its  sale,  upon  much  broader 
grounds. 

There  is  nothing  reported  in  the  bill  of  exceptions  which 
has  any  tendency  to  show  that  the  defendants  have  ever  mis- 
appropriated any  of  the  money  which  they  received  upon  sales 
of  the  leather  consigned  to  them.  They  were  commission 
merchants;  and  in  that  capacity  they  acted,  and  they  were 
dealt  with  and  trusted  as  such.  In  the  usual  and  ordinary 
course  of  business,  a  factor  does  not  and  is  not  required  to 
keep  the  money  received  upon  the  sale  of  goods  of  different 
consignors  in  separate  and  distinct  parcels,  but  mingles  all  in 
a  common  mass,  and  with  the  like  funds  of  his  own,  from 
whatever  source  derived.  In  such  case,  he  becomes  at  once  a 
debtor  to  his  principal,  and  is  liable  to  an  action  for  the  bal- 
ance shown  to  be  due  by  his  account  of  sales,  immediately 
after  its  rendition  and  without  any  previous  demand:  Clark 
V.  Moodyj  17  Mass.  145.  The  defendants,  therefore,  in  so 
using  and  disposing  of  the  money  derived  from  the  sales  of 
leather  consigned  to  them  for  that  purpose,  were  guilty  of  no 
misappropriation  of  it;  but  they  would,  except  for  the  right 
to  retain  it  to  meet  or  to  indemnify  themselves  from  the 
liabilities  they  have  incurred  for  the  plaintiffs,  have  been  sub- 
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Ject  on  demand,  or  upon  rendition  of  their  account,  to  an 
action  for  the  balance  in  their  hands.  If  the  plaintiffs  would 
have  entitled  themselves  to  the  right  of  immediatejiy  com- 
mencing such  action,  they  should  hare  extinguished  these 
liabilities,  or  have  caused  the  defendants  to  be  discharged 
therefrom.  But  they  were  allowed  to  remain,  and  the  defend- 
ants are  still  subject  to  them.  The  drafts  accepted  and  notes 
indorsed  by  them  may  be  proved  by  the  holders,  who  are  not 
residents  of  this  commonwealth,  at  their  own  pleasure  against 
the  estate  of  the  defendants  in  insolvency,  or  retained  to  be 
enforced  by  proper  legal  remedies  against  them  personally 
hereafter.  In  the  former  case,  it  would  be  eminently  right 
and  equitable  that  the  proceeds  of  the  property  provided  by 
the  principal  debtor  for  the  payment  of  these  claims  should 
be  applied  by  the  defendants,  who  in  this  respect  are  mere 
sureties,  to  the  enlargement  of  the  fdnd  from  which  the  credi- 
tor seeks  to  obtain  payment  of  his  claim.  The  statute  pro- 
vides that  the  assignment  shall  vest  in  the  assignees  all  the 
property,  real  and  personal,  of  the  debtor,  that  it  may  all  con- 
stitute one  common  and  general  fund  for  the  equal  benefit  and 
advantage  of  all  the  creditors:  Gen.  Stats.,  c.  118,  sec.  44. 
If  the  defendants,  upon  the  sale  of  the  goods  consigned,  had 
taken  a  note  therefor,  and  had  retained  possession  of  it  until 
the  proceedings  in  insolvency  were  commenced,  the  plaintiflb, 
upon  relieving  them  from  their  liabilities,  might  have  claimed 
and  recovered  the  note  as  their  own:  Denston  v.  PerkinSj  2 
Pick.  86;  Chesterfield  Mfg.  Co.  v.  Dehm^  5  Id.  7  [16  Am.  Dec 
867].  And  therefore  as  they  had  already  realized  the  money, 
and  as  no  suggestion  has  been  made  that  it  was  kept  separate 
or  could  be  identified  or  distinguished  from  their  other  moneys, 
it  is  impossible  that  the  assignment  of  the  debtors'  whole 
estate,  or  that  any  of  the  proceedings  in  insolvency,  could 
operate  as  a  misappropriation  of  it. 

The  payment  by  the  defendants  of  one  of  the  notes  at  its 
maturity,  which  was  after  the  alleged  assignment  to  Blair  and 
others,  and  after  the  commencement  of  this  action,  was  strictly 
in  conformity  to  the  original  agreement,  and  to  the  right  of 
the  defendants  under  it.  For  the  balance  still  in  their  hands, 
the  plaintiffs  may  prove  its  amount  as  a  debt  due  to  them 
against  the  estate  in  insolvency,  or  being  residents  without 
this  commonwealth,  they  may  have  their  action  directly 
against  the  defendamts,  whenever  their  liabilities  upon  the 
drafts  accepted  and  notes  indorsed  by  them  now  overdue  shall 
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be  paid  or  discharged.    But  until  this  is  done,  they  have  no 
fight  to  insist  npon  payment  directly  to  themselves,  and  there- 
fore they  can  maintain  no  action  to  recover  it. 
Exceptions  overruled. 

Factob's  Lisn:  Oage  y.  AUimm,  2  Am.  Bee  682;  HodgBon  t.  Pa^mmt  &  U. 
439;  PaUermm  v.  MeOaheff,  13  Id.  298;  IfcKeiaie  t.  Nevhu,  38  Id.  291;  Lam- 
*eth  v.  Twmbull,  39  Id.  636;  Winier  v.  CoU,  57  Id.  522;  extended  note  to  Bige' 
hw  y.  WaOBtTf  58  Id.  167,  discossing  the  subject;  Davis  v.  Bradlqf,  65  Id.  226; 
Ames  ▼.  Palmer,  66  Id.  271.  That  factor's  lien  on  goods  of  his  principal  in 
the  former's  possession  extends  to  expenses,  advances,  and  debts  conuected 
^th  the  agency,  which  the  factor  has  undertaken  as  surety  for  the  accom- 
modation of  the  principal,  see  note  to  Bigtlow  ▼.  WaJker,  58  Id.  167;  Lambeth 
T.  TvmbuU,  39  Id.  536;  note  to  PaUenon  v.  McQahey,  13  Id.  300.  A  factor 
has  a  lien  on  the  goods  of  his  principal  in  the  former's  possession,  for  a  gen- 
eral balance  due  on  account:  Patterson  v.  McGahey,  13  Id.  298.  As  to  liability 
ai  factor  for  bills  indorsed  by  him  for  his  principal,  and  his  lien  arising  from 
SQch  act^  see  Hedgsfm  y.  Poffson,  5  Id.  439. 

Thb  FBiNdPAL  CASE  WA0  CITED  QBNxaALLT  in  BooseoeU  T.  Dohortif,  129 
Mass.  301,  where  it  was  held  that  if  a  factor,  under  an  entire  contract  for  a 
gross  sum,  sells  goods,  some  of  which  belong  to  himself  and  some  to  his  prin- 
eipal,  the  principal  cannot  maint>aiTi  an  action  against  the  purchaser  for  the 
Talne  of  his  goods.  In  BooseveU  v.  Dohertyt  supra,  ffapgood  v.  BateheUer,  4 
Met.  573»  was  commented  upon;  and  in  which  it  was  held  that  a  factor  may 
•eU  his  own  goods  with  those  of  his  principal  and  take  a  note  which  indudea 
the  amount  doe  for  both.  "Inihiscase^"said  the  court,  "accounts  had  been 
rendered  to  the  plaintiff  by  the  factors  of  the  sale^  of  the  goods,  a  portion  of 
the  proceeds  had  been  paid  over,  and  the  note  in  suit  was  given  for  the  bal- 
•nee  by  the  factors  to  the  plaintifiEL  Before  the  note  of  the  purchasers  was 
due,  they  became  insolvent,  and  it  was  held  that,  as  a  note  for  the  balance 
ef  an  aooonnt  was  only  prima  fade  evidence  of  payment,  the  factors  were  not 
liaUe  lor  somnch  of  the  note  as  included  the  debt  of  the  insolveot  porehaMr.* 


Gabdneb  V.  Maynabd. 

f7  ALLSX,  456.J 

Biu^  WHBi  HOT  Hbootiablb.  — Where  a  bill  is  made  payable^  not  to  the 
drawer's  own  order,  but  to  a  third  person  who  indorses  it,  is  accepted 
by  the  drawee,  but  afterwards  is  dishonored  by  his  refusing  to  pay  it, 
and  is  taken  up  from  the  indorser  by  the  drawer,  with  the  indorser's 
name  remaining  unoanoeled,  it  is  not  negotiable,  and  the  drawer  cannot 
leiasne  it.  But  this  rule  applies  only  to  cases  in  which  the  negotiatioD 
of  a  bill  by  the  drawer,  after  he  has  taken  it  up  on  its  being  returned  ta 
him  dishonored,  would  expose  a  discharged  party  to  a  new  liability. 

Bill  ov  ExoHAjroa  oainiOT  bb  Indobsed  ob  Nbootiatbd  attsb  It  has 
oaroB  BBBir  Paid^  if  such  indorsement  or  negotiation  would  make  any  oi 
tbe  parties  liable  who  would  otherwise  be  discharged.  But  as  the  first 
indorser  of  a  bill  is  liable  to  every  subsequent  hoaafids  holder,  although 
the  billw  be  fraadulently  circulated,  it  follows  that  if  he  leaves  his  name 
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tbereon  after  he  is  entitled  to  a  discharge,  he  exposes  himself  to  liabilitj 
to  snoh  holder.  Therefore,  in  such  a  case,  the  bill  is  held  not  to  be  nego- 
tiable. 
IhuwzR  OF  Protested  Draft,  Which  has  been  Taken  up  bt  Indoboeb 
AND  Returned  to  Him,  with  the  indorsement  nncanoeled,  has  no  right 
to  pat  it  in  circulation  again;  and  the  acceptor  is  not  liable  upon  it  to  a 
sabsequent  holder. 

Contract  against  the  acceptor  of  a  draft  for  one  thouaand 
dollars,  drawn  by  S.  C.  Gardner,  in  favor  of  J.  and  C.  Levy  & 
Co.,  upon  the  defendant.  The  draft  was  indorsed  and  accepted; 
but  it  was  protested  for  non-payment,  and  returned  to  Levy  & 
Co.  It  was  afterwards  returned  to  the  drawer,  who  assigned 
it  by  bill  of  sale  to  the  plaintiff,  with  the  indorsement  of  Levy 
&  Go.  remaining  uncanceled.  There  was  testimony  tending  to 
show  that  the  draft  was  indorsed  by  one  of  the  firm  of  Levy 
&  Co.,  without  any  money  being  paid  at  that  time.  Verdict 
for  defendant,  under  directiona  to  so  retom,  and  plaintiff 
alleged  exceptions. 

J.  H.  Butler  J  for  the  plaintiff. 
J.  S.  Abbottf  for  the  defendant. 

By  Court,  Metcalf,  J.  These  exceptions  must  be  overmled, 
and  judgment  rendered  on  the  verdict  for  the  defendant,  upon 
the  authority  of  Beck  v.  Robley,  1 H.  Black.  89,  note.  That  case 
and  this  are  alike  in  all  particulars.  In  both,  the  bill  waa 
made  payable,  not  to  the  drawer's  own  order,  but  to  a  third 
party,  who  indorsed  it,  was  accepted  by  the  drawee,  but  after* 
wards  was  dishonored  by  his  refusing  to  pay  it,  and  waa  taken 
up  from  the  indorser  by  the  drawer,  with  the  indorser's  name 
remaining  uncanceled.  In  that  case,  it  was  decided  that  the 
bill  was  not  negotiable,  and  that  the  drawer  could  not  reissue 
it.  And  that  decision  has  never  been  overruled  or  denied,  but 
is  cited  as  established  law  in  all  the  books  that  treat  of  bills ' 
of  exchange:  See  1  Steph.  N.  P.  863;  Story  on  Bills,  sec.  223; 
Ouild  V.  Eager,  17  Mass.  615;  opinion  of  Patteson,  J.,  in  WU* 
liams  V.  James,  15  Q.  B.  605.  The  doctrine  of  that  decision  is, 
that  a  bill  of  exchange  cannot  be  indorsed  or  negotiated  after 
it  has  once  been  paid,  if  such  indorsement  or  negotiation  would 
make  any  of  the  parties  liable  who  would  otherwise  be  dis* 
charged:  Bayley  on  Bills,  6th  ed.,  166,  167;  Chitty  on  Bills, 
12th  Am.  ed.,  254, 255.  As  the  first  indorser  of  a  bill  is  liable 
to  every  subsequent  bona  fide  holder,  although  the  bill  be 
fraudulently  circulated,  it  follows  that  if  he  leaves  his  name 
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thereon  after  he  is  entitled  to  a  discharge,  he  exposes  himself 
to  liability  to  such  holder.  Therefore  the  bill  is  held  not  to 
be  negotiable  in  such  case. 

This  rule  of  law  applies  only  to  cases  in  which  the  negotia- 
tion of  a  bill  by  the  drawer,  after  he  has  taken  it  up  on  its 
being  returned  to  him  dishonored,  would  expose  a  discharged 
party  to  a  new  liability:  See  Callow  v.  Lawrence^  8  Maule  &  8. 
95;  Htibbard  y.  JachsoUj  4  Bing.  890;  Bayley  on  Bills;  Chitty 
on  Bills;  and  OuUd  v.  Eager^  17  Mass.  615;  Mead  y.  Small, 
2  Me.  207  [11  Am.  Dec.  62]. 

Exceptions  overruled. 

HsQOiXAiinjTT OF Kon,  bow Dbstrotsd:  Meadr.SnmB,  11  Am.  Deo. 0% 
•nd  note  thereto  66^  oitmg  the  prinoipAl  ease;  CbcAmn  y.  IFiJMer,  26  Id.  732. 


LeBOW    V.   WiLMAETH. 

[7  Allbh,  468.] 

Dbbtob's  Bzfkbs  Pbomisb,  after  Dxschabgx  n  'Bjanaajsrar,  to  pay  a 

debt  due  before  the  bankruptoy,  is  binding  upon  him. 
Hbw  Pbomisb  m  Wbiting  to  Fat  Debt,  Made  after  ComaiffciiiEiiT  of 

prooeedingB  in  inaolyenoy,  and  before  the  granting  of  a  oertifioato  of  dia- 

oharge,  is  valid  and  binding. 
IvAPPLiaABiLrrT  of  Reed  v.  Frederick,  S  Gray,  230,  to  This  Case  Dis- 

ougSBD;  and  if  applicable,  the  dictum  in  that  case  conld  not  be  sustainecL 
Bngush  Law  Makiko  PRomsE  bt  Bankrupt  to  Pat  Demand  from 

which  he  has  been  discharged  valid  has  been  annnUed  by  statate. 

Contract  upon  a  witnessed  promissory  note  signed  by  the 
defendant,  dated  March  30,  1854,  and  payable  to  the  plaintiff 
or  order.  The  answer  set  up  a  discharge  in  insolvency,  dated 
in  March,  1858,  under  proceedings  in  which  the  first  publica- 
tion of  the  notice  of  the  issuing  of  the  warrant  was  made  on 
July  8, 1857.  Plaintiff  replied  that  the  discharge  was  void, 
and  also  that  the  plaintiff  had  made  a  new  promise  to  pay  the 
note.  The  defendant,  on  October  8,  1857,  sent  to  the  plaintiff 
a  letter  in  which  he  promised  to  pay  plaintiff's  demand.  The 
judge  directed  a  verdict  for  the  defendant,  which  was  returned, 
and  the  plaintiff  alleged  exceptions. 

8.  E,  SewaUj  for  the  plaintiff. 

N.  B.  Bryantf  for  the  defendant. 

By  Court,  Metcalf,  J.  The  plaintiff  has  not  succeeded  in 
showing  that  the  defendant's  discharge  under  the  insolvent 
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law  is  void  bj  reason  of  anything  frandnlentlj  done  by  him; 
but  has  sueceeded  in  showing  that  the  discharge  is  not  a  bar 
to  this  action. 

If  the  promise  made  by  the  defendant,  in  his  letter  to  the 
plaintiff,  October  8,  1857,  had  been  made  after  the  discharge 
was  granted,  the  law  is  settled,  and  not  questioned  by  the  de> 
fendant's  counsel,  that  it  would  haye  been  a  valid  promise. 
And  we  are  of  opinion  that  the  promise,  made  after  the  com- 
mencent  of  proceedings  in  insolvency  against  the  defendant^ 
though  before  the  granting  of  the  discharge,  is  as  binding  in 
law  as  if  it  had  been  made  after  discharge  granted.  The  de>, 
fendant's  counsel  has  suggested  no  difference  in  principle  be- 
tween this  case  and  those  which  have  been  decided  respecting 
promises  made  by  discharged  bankrupts. 

Under  the  bankrupt  laws  of  England  and  of  the  United 
States,  a  promise  by  the  bankrupt,  after  a  commission  of  bank- 
ruptcy issued  against  him,  to  pay  a  debt  due  before  the  bank- 
ruptcy, is  no  less  binding  on  him  than  such  promise  made 
after  he  has  obtained  a  certificate  of  discharge.  The  authori- 
ties cited  by  Mr.  Sewall  are  conclusive  on  this  point.  And  in 
the  additional  case  of  Kirkpatrick  v.  TattersaU^  13  Mees.  &  W. 
770,  Mr.  Baron  Parke  said:  ^' There  is  no  distinction  in  this 
respect  between  the  case  of  a  promise  made  before  the  certifi- 
cate and  one  made  after  it.  Both  are  equally  binding,  though 
the  only  consideration  be  the  old  debt The  only  distinc- 
tion between  a  promise  before  and  after  the  certificate  is,  that 
in  the  former  it  may  be  more  doubtful  whether  the  debtor 
meant  to  engage  to  pay,  notwithstanding  his  discharge  under 
the  bankruptcy;  but  if  it  is  clear  that  he  did,  the  promise  is 
equally  binding."  The  court  of  exchequer,  therefore,  over- 
ruled a  contrary  decision  made  in  that  case  at  nisi  priu9^ 
reported  in  1  Car.  &  K.  577. 

Our  only  hesitation  in  setting  aside  the  verdict  in  this  case 
was  caused  by  the  case  of  Reed  v.  Fredericky  8  Gray,  230,  on 
which  alone  the  defendant  relies,  where  Chief  Justice  Shaw 
said:  "  The  plaintiff  could  recover  only  by  proving  an  express 
promise  after  the  debtor  had  obtained  his  discharge."  But  on 
examination  of  that  case,  we  are  satisfied  that  this  dielum  can- 
not be  applied  to  the  case  before  us,  and  that  if  it  were  appli- 
cable to  a  case  like  this,  it  could  not  be  sustained.  In  answer 
to  the  discharge  in  insolvency,  on  which  the  defendant  there 
rested  his  defense,  the  plaintiff  was  allowed,  at  the  trial  in  the 
court  of  common  pleas,  to  introduce  evidence  tending  to  show 
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three  promises  of  the  defendant  to  pay  the  note  in  suit:  one  be- 
fore he  filed  his  petition  for  the  benefit  of  the  insolvent  laws, 
another  while  the  insolvency  proceedings  were  pending,  and 
another  after  his  discharge.  Evidence  of  the  first  was  ad- 
mitted only  for  the  purpose  of  showing  the  greater  probability 
that  the  defendant  would  afterwards  make  the  others.  On 
arguing  the  exceptions  taken  by  the  defendant  to  the  admis- 
sion of  such  evidence,  the  plaintifi^'s  counsel  made  no  attempt 
to  show  that  the  evidence  of  a  promise,  while  the  proceedings 
in  insolvency  were  pending,  and  before  the  discharge,  was 
rightly  admitted,  but  cited  Kingston  v.  Whartanj  2  Serg.  &  R.  208 
[7  Am.  Dec.  638],  to  sustain  the  admission  of  evidence  of  a 
promise  made  before  the  defendant  filed  his  petition  in  insol- 
vency. It  seems  not  to  have  occurred  to  counsel  or  to  the 
court,  in  that  case,  that  evidence  had  ever  before  been  received 
or  offered,  in  answer  to  a  discharge  in  bankruptcy  or  insol- 
vency, of  a  promise  made  after  the  issuing  of  a  commission  of 
bankruptcy,  or  the  coinmencement  of  proceedings  in  insolvency, 
and  before  discharge  granted.  And  there  is  no  previous  case 
in  which  the  question  whether  such  evidence  is  admissible  was 
brought  before  this  court.  If  the  authorities  on  this  question 
which  have  been  cited  in  the  present  case  had  been  cited  in 
that,  we  have  no  belief  that  they  would  have  been  set  at 
naught  by  the  single  dictum  of  the  chief  justice  on  which  the 
defense  in  this  case  is  placed.  It  is  manifest,  we  think,  that 
he  had  in  mind  only  the  evidence  of  a  promise  made  before 
the  defendant  petitioned  for  the  benefit  of  the  insolvent  law,  no 
other  having  been  brought  to  his  attention  by  counsel.  It  was 
that  promise  before  the  discharge  which  he  declared  (and 
rightly)  to  be  '^incompetent  for  any  purpose":  See  Corliss  v. 
Shepherd,  28  Me.  552;  SUbbins  v.  Sherman,  1  Sand.  513.  The 
only  point  which  was  adjudged  in  Reed  v.  Frederieky  8  Oray, 
230,  is  shown  by  the  reporter's  marginal  abstract  of  the  case. 

The  law  of  England  on  the  subject  of  promises  by  bankrupts 
to  pay  demands  from  which  they  have  been  discharged,  has 
been  annulled  by  statutes  12  &  13  Vict.  (1849),  c.  106,  sec. 
204,  which  enacts  that  '^  no  bankrupt,  after  his  certificate  shall 
have  been  allowed,  shall  be  liable  to  pay  or  satisfy  any  debt^ 
daim,  or  demand  from  which  he  shall  have  been  discharged 
by  virtue  of  such  certificate,  upon  any  contract,  promise,  or 
agreement  made  after  the  issuing  of  the  fiat  or  filing  of  the 
petition  for  adjudication  of  bankruptcy. 

Verdict  set  aside,  and  a  new  trial  ordered. 
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To  FnuT  PozNT  IN  Stllaxub,  suFBAf  Me  Mameai  t.  Parhe^  S7  Am.  SiMi 
S80,  and  note  thereto  287-289,  dincniiiriTig  the  sabjeot;  Sic^ord  t.  Baetm^  S7 
Id.  366,  and  note  371;  Meniamr.  Bayleg,  48  Id.  691;  VTn^y.  fi^ieny,  02Id. 
779,  and  note  782;  HaineM  y.  Staxfftr^  63  Id.  493;  ffoOiBter  v.  AhbaU,  64  Id. 
942}  Badger  ▼.  OOmoft^  66  Id.  729;  BenmUT.  BvenU,  67  Id.  408.  The  Uw 
will  giro  effect,  not  only  to  a  new  oontraot  f oonded  on  a  debt  oontraeted  be- 
fore bankruptcy,  bat  alio  to  an  ezpreee  and  diatinot  promiae  to  pay  anohdebl^ 
made  by  the  banknipt  withoat  any  new  coosideration,  either  after  the  uraii^ 
d  the  oomwiimion,  and  before  the  certificate  haa  been  granted,  or  after  tlfte 
certificate  has  been  obtained,  althoogh  the  debt  waa  provable  under  the  coid- 
miasion:  McWUHe  ▼.  KMeptUrid:,  64  Id.  125. 

Thb  pbingipal  OAfli  WAS  GiTBD  in  cach  of  the  following  authorities  and 
to  the  point  stated:  A  distinct  and  unequivocal  promiae  to  pay  a  debt^  made 
1^  the  debtor  after  the  commencement  of  proceedings  in  inaolyency,  whether 
before  or  after  obtaining  his  certificate  of  discharge,  ia  equally  binding:  Oock 
r.  Shearman,  103  Maas.  23.  The  defendant'a  promiae  to  pay  in  Bamdadge  t. 
ZfrnoN,  124  Id.  864,  waa  less  poeitiye  than  in  the  principal  caaa^  and  was 
qualified  by  the  condition  of  his  ability  to  perform  his  promiae.  For  the 
■eoond  trial  of  the  principal  caaa^  aee  Lerow  y.  WUmarih,  9  A11«q»  888^ 
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\7  ALLUff,  460.] 
WhEBB  PABTinEBS  DsnOLYB  FXBM  AlTD  Q&AXXT  AORZB  TEAT  OhB  C9  TBBI 

ahall  take  the  Joint  property  and  pay  the  joint  debts,  and  the  one  wba 
takes  the  property  for  this  puipcse  fails  to  pay  the  debts,  another  park 
ner  may  voluntarily  pay  them,  axid  maintain  an  action  against  the  fomier 
to  recover  the  amounts  so  paid  by  him. 
AoBmcxKT  BvrwxxN  PABTmata,  utob  Dissolutioh  of  Fibm,  that  one  off 
them  shall  take  the  joint  property,  and  pay  the  joint  debts,  is  not  withbi 
the  statute  of  frauds.  It  is  not,  within  the  statute,  a  collateral  agree 
ment  to  pay  the  debt  of  another. 

CoNTBACT  for  money  paid.  PlaintifiP  had  been  in  copar^ 
nership  with  defendant  Rogers  and  James  Brown.  Brown  waa 
originally  joined  as  a  defendant,  but  was  defaulted.  Brown 
withdrew  from  the  firm  on  October  17, 1853.  It  was  then 
agreed  that  all  the  joint  property  should  belong  to  Rogers  and 
Brown,  and  that  they  should  pay  all  the  joint  debts.  After 
taking  all  the  property  they  failed,  however,  to  pay  a  portion 
of  the  debts;  and  the  plaintiff  paid  all  of  the  debts  which  had 
not  been  paid  by  them.  At  the  trial,  the  defendant  asked  the 
court  to  rule  that  the  plaintiff  must  prove  a  legal  dissolution 
of  the  firm,  and  an  accounting  by  the  parties;  that  at  the  dia- 
solution  there  must  have  been  an  adjustment  of  the  amounta 
due,  which  Rogers  and  Brown  were  to  pay;  and  that  the 
promise  to  Hunt  was  collateral,  and  not  binding,  unless  In 
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writing.  The  judge  declined  to  so  role,  but  instmctad  the 
jury  that  if  the  firm  was  dissolved  on  October  17th,  so  far  as 
the  plaintiff  was  concerned,  by  his  withdrawal  therefrom,  with 
an  express  agreement  that  he  was  to  give  up  all  the  joint 
property,  and  that  they  were  to  provide  for  all  the  joint  debts, 
and  indemnify  him  against  them,  and  if  he  carried  out  the 
agreement  on  his  i>art,  and  in  consequence  of  their  failure  or 
neglect  had  been  called  upon  or  required  to  pay,  and  had  in 
fact  paid,  all  the  debts  of  the  firm  which  remained  unpaid  by 
them,  he  was  entitled  to  recover  in  this  action.  Verdict  fixr 
plaintiff,  and  defendant  alleged  ezceptions. 

A.  V,  Lyndey  for  the  defendant. 
A.  B.  CoffiUj  for  the  plaintiff. 

By  Court,  Chapman,  J.  All  the  rulings  in  this  case  were 
clearly  right.  When  one  partner  retires  from  a  firm,  taking  a 
certain  sum  of  money,  in  consideration  of  which  he  sells  out 
to  the  others  his  interest  in  the  assets,  he  is  no  longer  a  mem- 
ber of  the  firm,  and  no  accounting  or  adjustment  of  their 
affairs  is  necessary.  If  the  other  members  agree  to  pay  the 
joint  debts,  and  indemnify  him  against  them,  but  omit  to  pay 
them  as  they  become  due,  he  may  pay  them  upon  request,  or 
voluntarily,  and  recover  the  amount  so  paid  of  the  other  part- 
ners. Such  an  agreement  is  not,  within  the  statute  of  firaudsi 
a  coUater^  agreement  to  pay  the  debt  of  another. 

Ezceptions  overruled. 

To  Fnurr  Ponnr  nf  Stllaxub,  sufiu,  see  note  to  WkUe  v.  Pariah^  71 
Am.  Deo.  206;  Omroy  t.  fToodi^  73  Id.  605;  Arnold  y.  Wainwrighi,  BO  Id.  U^ 
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L7  ALLiir,  541.] 

Pabtt  GAimoT  BB  Provkd  Gnn<TT  or  Onb  OrFiNSR  bt  EvmBHOB  that  at 
a  different  time  and  place  he  waa  guilty  of  committing  a  aimilar  offanae. 
Bat  thia  mle  only  appliea  to  caaea  where  the  offenae  charged  and  thai 
ofibred  to  be  proved  are  diatinot.  It  doea  not  apply  where  the  aabjeot> 
matter  under  inyeatigation  ia  of  aach  a  natnre  that  it  may  cooaiat  of 
aereral  atagea  or  continnoaa  acta,  aU  oonatituting  one  tranaaction. 

9oimnaTioir  bob  Evn>BNCB  or  Facts  Tending  to  Pbovb  GniLrr  Pobfou 
AVD  Intbmt  or  PkusoKBB  AT  SuBSBQUKNT  PoiNT  ow  Tdcb.  — In  an  in- 
dictment for  murder  committed  during  a  riot^  in  wlUoh  the  priaomer  waa 
engaged,  eridence  ia  incompetent  to  prove  other  Motona  acta  by  him  al 
Am   nac.  Vou  LXXXin-45 
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a  different  placs,  and  several  honrs  earlier,  nnless  it  is  first  8how»  that 
^         the  yarioas  acts  were  all  parts  of  one  oontinnons  transarrtiort. 

\   PlBflON  EnOAOED  in  COMlilSfllON  OW  UnLAWTUL  ACT  13   LSQALLT  BOPOV- 

8IBLB  for  all  the  consequences  which  may  naturally  or  neoossarily  flow 
from  it;  and  if  he  combines  or  confederates  with  others  to  accomplish  an 
illegal  purpose,  he  is  liable  crvminaliter  for  the  acts  of  each  and  all  wha 
participate  with  him  in  the  execution  of  the  unlawful  design. 

^  Cbiminal  Rbsponsibilitt  tor  Aotb  or  Qthbrs  is  Subject  to  Rsasonablb 
Limitation  that  the  particular  act  of  om?  of  a  |iarty.  for  which  his  asso- 
ciates and  confederates  are  to  be  hold  liable,  must  bo  ctliown  to  have  beeo 
done  for  the  furtherance  or  in  proeeoatloa  of  tfao  common  object  and  de- 
sign for  which  they  combined  together. 

yC  BiOTXR  CANNOT  BB  HsLD  GuiLTT  OF  MuBBEB  OR  Manslaugbtxb  by  reason 
of  the  accidental  killing  of  an  innocent  person  by  those  who  are  emiaged 
in  suppressing  the  riot. 

JUBT   IS    CORRBCTLT  InsTBUCTKD  ON    TbIAL  Or   iNBICmCXNT   lOB   MURDm 

OoMMiTTXD  DURING  BiOT,  in  which  the  prisoner  was  engaged,  that  im« 
less  they  are  satisfied  beyond  a  reasonable  doubt  that  the  deceased  was 
killed  by  means  of  a  gun  or  other  deadly  weapon  in  the  hands  of  tii* 

Cmer,  or  of  one  of  the  rioters  with  whom  he  was  associated  and  aet- 
he  is  entitled  to  an  acquittaL 

Indictment  for  murder  by  shootiDg  William  Currier,  on  July 
14,  1863.  The  homicide  was  committed  near  the  armory  ia 
Cooper  Street,  Boston,  at  about  seyen  o'clock  in  the  eyeningy 
during  a  riot  growing  out  of  the  enforcement  of  a  draft  of  men 
for  the  army.  The  people  offered  evidence  tending  to  show 
that  the  prisoner  was  there  participating  in  the  riot,  with  a 
large  number  of  other  persons.  The  attorney-general  also  of- 
fered evidence  to  show  riotous  acts  by  the  prisoner  in  Charles* 
town  Street,  at  one  o'clock  in  the  afternoon  of  the  same  day. 
This  was  objected  to.    Other  facts  are  stated  in  the  opinion. 

A.  O.  FosteTy  for  the  commonwealth. 

J.  O.  Abbott  and  B.  F.  Rttsselly  for  the  prisoner. 

By  Court,  Bioelow,  C.  J.  The  rule  is  a  £amiliar  one  in 
criminal  procedure,  that  a  party  cannot  be  proved  guilty  of 
one  offense  by  evidence  that  at  a  different  time  and  place  he 
was  guilty  of  committing  a  similar  crime.  Such  evidence  has 
no  tendency  to  prove  the  substance  of  the  issue.  But  this  rule 
is  applicable  only  to  cases  where  the  offense  charged  and  that 
offered  to  be  proved  are  distinct.  It  has  no  legitimate  appli- 
cation where  the  subject-matter  under  investigation  is  of  such 
a  nature  that  it  may  consist  of  several  stages  or  continuous 
acts,  all  constituting  one  transaction.  In  the  case  before  us« 
the  theory  on  which  the  case  in  behalf  of  the  government  pi-o- 
Meds  is,  that  the  prisoner  was  a  participator  in  an  unlaw  I'ul 
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assembly  and  riot,  during  the  progress  of  which  the  alleged 
homicide  was  committed,  and  that  he  is  responsible  for  the 
homicidal  act,  having  been  engaged  in  the  unlawful  and  crimi- 
nal transactions  during  which  it  was  committed.  The  mate- 
rial fact,  therefore,  to  be  proved  is,  that  there  were  such  an 
assembly  and  riot,  and  that  the  prisoner  took  an  active  part  in 
creating  and  promoting  them.  If  the  acts  which  the  govern-'^ 
ment  now  offer  to  prove  as  having  taken  place  at  an  earlier 
part  of  the  day,  and  several  hours  before  the  homicide  was 
committed,  were  participated  in  by  the  prisoner,  and  were 
done  with  the  same  general  purpose  and  design  of  resisting 
the  enforcement  of  the  laws  and  disturbing  the  public  peace 
as  those  which  were  committed  in  Cooper  Street  at  the  time  of 
the  homicide,  and  were  so  connected  together  as  to  form  part 
of  one  transaction,  and  to  constitute  one  and  the  same  riot  or 
unlawful  assembly,  then  it  is  clear  that  they  are  admissible, 
as  tending  to  prove  the  guilty  purpose  and  intent  of  the  pris- 
oner at  a  subsequent  point  of  time,  when  he  was  present  at  the 
alleged  riot  at  the  place  of  the  homicide.  But  to  render  thesSl 
facts  competent  for  this  purpose,  we  are  of  opinion  that  a  foun- 
dation must  first  be  laid  by  proof  that  the  acts  were  so  con- 
nected together  that  they  may  properly  be  deemed  to  form 
part  of  one  and  the  same  transaction. 

Thereupon,  evidence  upon  this  point  was  produced,  and  the 
testimony  objected  to  was  admitted. 

It  appeared  that  a  military  force  was  called  out  to  suppress 
the  riot  in  Cooper  Street,  and  was  stationed  in  the  armory,  and 
that  the  mob  were  fired  upon  by  the  soldiers,  and  the  soldiers 
by  the  mob.  After  the  evidence  on  both  sides  was  closed,  the 
attorney-general  requested,  for  the  convenience  of  counsel,  a 
decision  upon  the  following  prayer  for  instructions:  '^That 
whether  Currier  was  killed  by  a  shot  from  within  or  without 
the  armory,  all  the  parties  unlawfully  engaged  in  the  transac- 
tions which  resulted  in  the  homicide  were  at  common  law 
guilty,  at  least  of  manslaughter." 

The  court,  after  argument  and  an  adjournment,  rendered 
the  following  decision: — 

BiGELOw,  C.  J.  The  instruction  asked  for  by  the  attorney- 
general,  as  we  understand  it,  is  substantially  this:  If  the  de- 
fendant was  a  participator  in  the  riotous  assembly,  and  during 
the  attack  made  by  it  on  the  armory  a  homicide  took  place, 
the  defendant  is  in  law  guilty  of  manslaughter,  although  the 


708  CoMMONWEAXTH  V.  Campbell.  [Ma88. 

evidence  may  fail  to  show  whether  the  shot  which  killed  the 
deceased  was  fired  by  the  rioters  with  whom  the  prisoner  was 
acting  in  concert,  or  by  the  soldiers  who  were  within  the 
armory,  and  engaged  in  resisting  the  attack  made  upon  the 
building  by  the  rioters  outside.  This  seems  to  us  to  present 
a  novel  question.  No  authority  has  been  cited  which  directly 
supports  the  position  assumed  by  the  attorney-general,  and  so 
far  as  we  know,  there  is  none  to  be  found.  This  considera- 
tion, though  by  no  means  decisive,  is  entitled  to  some  weight, 
because  the  law  of  homicide,  in  its  application  to  almost  every 
variety  and  combination  of  circumstances,  especially  to  the 
taking  of  life  by  persons  engaged  in  a  tumult  or  riot,  or  other 
unlawful  enterprise  or  design,  is,  perhaps,  more  folly  and 
clearly  settled  than  any  other  branch  of  the  law.  But  we  are 
bound  to  examine  the  question  further,  and  ascertain,  if  we 
can,  whether  the  doctrine  in  question  has  any  just  foimdation 
in  the  recognized  principles  of  law  by  which  criminal  respon- 
sibility for  the  acts  of  others  is  regulated  and  governed. 

There  can  be  no  doubt  of  the  general  rule  of  law,  that  a 
person  engaged  in  the  commission  of  an  unlawful  act  is  legally 
responsible  for  all  the  consequences  which  may  naturally  or 
necessarily  flow  from  it,  and  that  if  he  combines  and  confed- 
erates with  others  to  accomplish  an  illegal  purpose,  he  is 
liable  criminaliter  for  the  acts  of  each  and  all  who  participate 
with  him  in  the  execution  of  the  unlawful  design.  As  they 
all  act  in  concert  for  a  common  object,  each  is  the  agent  of  all 
the  others,  and  the  acts  done  are  therefore  the  acts  of  each 
and  all.  This  doctrine,  as  applied  to  cases  of  homicide,  is 
fully  stated  in  1  Hale  P.  C.  441,  in  a  quotation  from  Dalton, 
in  these  words:  ^^ If  divers  persons  come  in  one  company  to  do 
any  unlawful  thing,  as  to  kill,  rob,  or  beat  a  man,  or  to  com- 
mit a  riot,  or  to  do  any  other  trespass,  and  one  of  them  in 
doing  thereof  kill  a  man,  this  shall  be  adjudged  murder  in 
them  all  that  are  present  of  that  party  abetting  him  and  oon« 
senting  to  the  act,  or  ready  to  aid  him,  although  they  did  but 
look  on." 

So  in  1  East  P.  C.  257,  it  is  laid  down  that  '^  where  diven 
persons  resolve  generally  to  resist  all  opposers  in  the  commis* 
sion  of  any  breach  of  the  peace,  and  to  execute  it  with  violence, 
or  in  such  a  manner  as  naturally  tends  to  raise  tumults  and 
affrays,  as  by  committing  a  violent  disseisin  with  great  nnm* 
bers,  or  going  to  beat  a  man,  or  rob  a  park,  or  standing  in 
opposition  to  the  sheriff's  posse,  they  must  at  their  peril  abido 
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the  event  of  their  actions";  and  if  in  doing  any  of  these  or 
similar  acts  any  person  interfering  with  them  is  killed,  all 
who  took  part  in  the  fact  or  abetted  thereto  are  guilty  of  mur* 
der.  These  citations,  to  which  many  others  of  a  similar  tendF? 
might  be  added,  show  that  the  rule  of  criminal  responsibility 
for  the  acts  of  others  is  subject  to  the  reasonable  limitation 
that  the  particular  act  of  one  of  a  party,  for  which  his  associ- 
ates  and  confederates  are  to  be  held  liable,  must  be  shown  to 
have  been  done  for  the  furtherance  or  in  prosecution  of  the 
common  object  and  design  for  which  they  combine  together. 
Without  such  limitation,  a  portion  might  be  held  responsible 
for  acts  which  were  not  the  natural  or  necessary  consequences 
of  the  enterprise  or  undertaking  in  which  he  was  engaged,  and 
which  he  could  not,  either  in  fact  or  in  law,  be  deemed  to  have 
contemplated  or  intended.  No  person  can  be  held  guilty  of 
homicide  unless  the  act  is  either  actually  or  constructively 
his;  and  it  cannot  be  his  act,  in  either  sense,  unless  commit- 
ted by  his  own  hand,  or  by  some  one  acting  in  concert  with 
him  or  in  furtherance  of  a  common  object  or  purpose.  Cer^ 
tainly  that  cannot  be  said  to  be  an  act  of  a  party  in  any  just 
sense,  or  on  any  sound  legal  principle,  which  is  not  only  not 
done  by  him,  or  by  any  cme  with  whom  he  is  associated  or 
connected  in  a  common  enterprise,  or  in  attempting  to  accom* 
plish  the  same  end,  but  is  committed  by  a  person  who  is  his 
direct  and  immediate  adversary,  and  who  is,  at  the  moment 
when  the  alleged  criminal  act  is  done,  actually  engaged  in 
imposing  and  resisting  him  and  his  confederates  and  abettors 
in  the  accomplishment  of  the  unlawful  object  for  which  they 
are  united.  Suppose,  for  example,  a  burglar  attempts  to  break 
into  a  dwelling-house,  and  the  owner  or  occupant,  while  striv- 
ing to  resist  and  prevent  the  unlawful  entrance,  by  misadven- 
ture kills  his  own  servant.  Can  the  burglar,  in  such  case,  be 
deemed  guilty  of  criminal  homicide?  Certainly  not.  The  actT 
was  not  done  by  him,  or  with  his  knowledge  or  consent;  nor 
was  it  a  necessary  or  natural  consequence  of  the  commission 
of  the  offense  in  which  he  was  engaged.  He  could  not,  there- 
fore, have  contemplated  or  intended  it.  Another  illustration 
will  perhaps  be  more  apposite  to  the  case  before  us.  Suppose, 
during  the  progress  of  the  riot  in  which  it  is  alleged  the  pris- 
oner was  engaged,  and  while  the  soldiers  and  others  in  posses- 
sion of  the  armory  were  in  the  act  of  repelling  the  attack  ol 
the  mob  in  the  street,  by  firing  upon  it  with  the  cannon  which 
was  used  on  the  occasion,  that  it  had  burst  by  reason  of  some 
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sc  cret  defect  and  killed  several  of  those  who  were  in  its  iznme- 
cliate  vicinity;  or  that  a  soldier,  while  handling  his  musket, 
had  by  accident  inflicted  a  mortal  wound  on  himself, — it  would 
hardly  be  contended  that,  in  either  of  these  cases,  the  whole 
body  of  rioters  could  be  held  legally  responsible  for  criminal 
liomicide,  by  reason  of  the  lives  that  were  thus  destroyed. 
And  yet  there  is  no  real  distinction  between  the  cases  sup- 
posed and  that  of  the  prisoner  at  the  bar,  if  the  rule  insisted 
on  by  the  attorney-general  is  a  sound  one.  The  taking  of 
human  life,  under  the  circumstances  supposed,  in  a  certain 
sense,  was  the  result  of  the  unlawful  acts  of  the  mob, — that  is, 
it  would  not  have  occurred  but  for  the  riot,  which  furnished 
the  cause  and  occasion  of  the  use  of  the  musket  or  cannon. 

Indeed,  it  seems  to  us  that  in  every  aspect  the  doctrine  oon« 
tended  for,  if  followed  to  its  legitimate  and  logical  conclusion, 
would  lead  to  extraordinary  consequences.  It  would  render 
everybody  who  participated  in  a  transaction,  whether  acting 
in  concert  or  in  opposition,  whether  united  in  a  common  de- 
sign or  arrayed  on  opposite  sides  in  a  contest  or  affray  in 
which  each  contending  party  was  striving  to  defeat  the  pur- 
poses of  the  other,  if  all  acted  without  legal  justification,  re- 
sponsible for  every  criminal  act  whiph  was  done  by  any  person 
during  the  progress  of  the  affair  in  which  they  were  all  en- 
gaged. Nor,  in  applying  the  principle  in  question  to  a  case 
like  the  one  before  us,  can  we  see  any  good  reason  why 
the  soldiers  who  defended  the  armory  and  resisted  the  mob, 
if  it  should  turn  out  that  they  acted  without  sufficient  legal 
authority  to  justify  their  acts,  might  not  be  held  guilty  of 
manslaughter  for  homicides  committed  by  the  rioters,  if  the 
latter  are  to  be  held  responsible  for  deaths  caused  by  the  acts 
of  the  soldiers.  But  the  rules  of  law  do  not  give  any  coun- 
tenance to  such  a  doctrine.  The  real  distinction  is  between 
acts  which  a  man  does  either  actually  or  constructively,  by 
himself  or  his  agents  or  confederates,  and  those  which  were 
done  by  others  acting,  not  in  concert  with  him  or  to  effect  a 
common  object,  but  without  his  knowledge  or  assent,  either 
express  or  implied.  For  the  former,  the  law  holds  him 
strictly  responsible,  and  for  all  their  necessaiy  and  natural 
consequences,  which  he  is  rightfully  deemed  to  have  contem- 
plated  and  intended.  For  the  latter,  he  is  not  liable,  becausST 
they  are  not  done  by  himself  or  by  those  with  whom  he  asso- 
ciated, and  no  design  to  commit  them  or  intent  to  bring  about 
the  results  which  flow  from  them  can  be  reasonably  impated 
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to  him.  So  the  rule  of  law  was  znanifeBtlj  understood  bj  the 
framers  of  the  clause  contained  in  Revised  Statutes,  c.  129, 
sec.  6,  re-enacted  in  (General  Statutes,  c.  164,  sec.  6,  which 
provides  that  if  any  officer,  magistrate,  or  other  person  actiug 
in  the  suppression  of  an  unlawful  assembly,  tumult,  or  riot, 
is  killed  or  wounded,  all  persons  taking  part  in  such  violation 
of  law  shall  be  answerable  therefor.  This  was  clearly  not  in- 
tended as  a  limitation  of  the  liability  at  common  law,  but  only 
as  declaratory  of  the  rule  as  it  then  existed  and  was  under^ 
stood. 

The  case  of  the  Philadelphia  rioters,  cited  by  the  attorney- 
general  from  the  Appendix  to  Wharton's  Law  of  Homicide, 
477,  is  obscurely  aftd  imperfectly  reported.  If  it  can  be  sup- 
ported at  all  as  a  true  exposition  of  the  law,  it  can  only  be 
upon  the  ground  that  both  parties  or  sides  had  a  common  ob- 
ject in  view,  namely,  a  breach  of  the  peace,  and  that  both 
went  out  by  an  agreement  or  mutual  understanding  to  engage 
in  an  afiOray  or  riot.  If  such  was  the  fact,  then,  as  in  the  case 
of  a  duel,  although  to  accomplish  the  common  purpose  they 
took  opposite  sides,  still  they  might  all  well  have  been  deemed 
to  have  confederated  together  in  an  unlawful  enterprise,  and 
thus  to  have  become  responsible,  on  the  principle  already 
stated,  for  a  criminal  act  Hone  in  pursuance  of  the  common 
design  by  any  one  of  their  confederates,  with  whichever  side 
he  may  have  acted  in  the  affray. 

It  may  properly  be  added  that  we  can  see  no  foundation,  in 
any  aspect  of  the  case,  for  the  distinction  suggested  by  the 
attorney-general  as  to  the  degree  of  homicide  of  which  the  de- 
fendant would  be  guilty,  in  the  event  that  the  jury  should  find 
that  the  deceased  was  killed  by  a  shot  fired  by  the  soldiers  in 
the  armory,  and  not  by  the  mob.  If  the  doctrine  contended 
for  is  correct,  there  can  be  no  valid  reason  for  holding  the  de- 
fendant guilty  of  manslaughter  only.  If  he,  as  one  of  the 
riotous  conspirators,  is  liable  at  all  for  acts  done  by  the 
soldiers  and  others  co-operating  with  them,  his  guilt  must  be 
the  same  in  degree  as  if  a  homicide  was  committed  by  one  of 
the  rioters  with  whom  he  was  acting  in  concert.  If  it  was  his 
act  at  all,  then  it  was  committed  by  him  or  his  confederates 
while  engaged  in  an  unlawful  enterprise,  and  according  to 
well-settled  principles,  it  would  be  murder,  and  not  man- 
slaughter. But,  for  the  reason  already  given,  it  cannot  be  re- 
garded as  an  act  for  which  he  is,  in  law,  responsible.  If  the 
homicide  was  the  result  of  a  shot  fired  by  the  soldiers  or  other 
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persons  in  the  armory,  acting  together  in  defense  against  the 
riotous  assembly,  the  defendant  cannot  be  held  guilty  of  either 
murder  or  manslaughter.  The  jury  will  accordingly  be  in- 
structed that  unless  they  are  satisfied,  beyond  a  reasonable 
doubt,  that  the  deceased  was  killed  by  means  of  a  gun  or 
other  deadly  weapon,  in  the  hands  of  the  prisoner,  or  of  one 
of  the  rioters  with  whom  he  was  associated  and  acting,  he  is 
entitled  to  an  acquittal. 
The  jury  acquitted  the  prisoner. 

Ammo  AND  Abettiko  Cbzus,  What  d:  See  extandad  note  to  8iaU  t. 
HUdreik,  61  Am.  Deo.  373-376. 

Thb  FBiiTOirAL  CASK  WAS  CITED  in  lltUor  ▼.  StaUt  25  VfvL  889»  to  tlM 
point  that  the  law  now  seemB  to  be  well  settled  that  i/  two  €»t  more  penons 
oonapire  to  commit  a  felony,  and  in  the  proaeotiUuib.  of  tual  oomiaon  aemgii 
one  of  them  commite  murder,  it  is  mnrder  in  all  who  enter  into  or  take  part 
in  the  exeoation  of  the  oommon  objeot  and  design  for  wfaioh  tfaey  oombina 
togethfii. 


Commonwealth  u  Jeffries. 

r?  Allbh,  548.1 

SsooiTDABT  Evn>ENGB  or  OoMTSNTs  or  Writtin  Pafxbs  n 

where  the  originals  themselves  cannot  be  procured,  after  an  effort  mad« 
to  do  so. 

Pbebs  Oofdss  ot  Leitebs  ABE  Admissiblb  nr  EvrnxNOi  AGAnrar  Pabtt, 
where  the  originals  cannot  be  procured,  bnt  are  proyed,  by  means  of  sneb 
copies,  to  have  been  in  the  handwriting  of  defendant;  and,  independently 
of  snch  proof,  the  copies  are  admissible  as  docnments  in  his  possession, 
and  to  which  he  has  constant  access. 

Pabtial  DESTBUonoN  OB  Obutebation  ot  Press  Oofdes  of  LnrBBS  win 
not  render  them  inadmissible  as  evidence,  if  they  are  identified  by  testi- 
mony. 

Whu^e  Press  Copt  or  Letteb  is  Inoompetemt  as  Mxahs  or  Ooxpabibov, 
by  which  to  jadge  of  the  characteristics  of  a  handwriting  which  is  in 
dispute,  it  may  still  retain  enough  of  its  original  character  to  be  idsnti- 
fied  by  a  witness,  when  its  own  gennineness  is  called  in  qnestion. 

PROvnio  HANDWRmNQ  BT  Pbess  Gopt  or  Letter.  —  Where  the  preaa 
copy  of  a  letter  is  shown  to  witness,  he  should  be  asked  if  it  appears  to 
be  in  the  handwriting  of  defendant;  then,  by  proving  that  it  is  a  press 
copy,  it  would  follow  that  the  letter  from  which  the  impression  was 
made  is  the  defendant's  also.  He  should  not  be  asked,  "  In  whose  hand- 
writing was  the  original  of  which  this  purports  to  be  a  copy  ?  **  for  this 
qnestion  elicits  the  opinion  of  the  witness  concerning  the  handwriting, 
and  the  necessary  consequence  of  that  opinion  in  the  same  answer.  But 
a  new  trial  will  not  be  grantea  for  such  an  error. 

hRBUMTTIOES  OR   iNrERENOES  OE  FaOT  ICAT  BE  DbDUOBD  VBOK   PROOr  OV 

Obbtaih  Other  Facts,  which,  according  to  the  oommon  ezperienoe  ol 
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mankind  or  the  nsaal  coarse  of  bnsineefl,  naturally  or  neoeaaarily  lead  to 
the  result  or  conclusion  which  is  sought  to  be  drawn  from  them.  Thns 
proof  that  letters  were  deposited  in  a  post-office  properly  directed  is  evi« 
dence  tending  to  show  that  they  reached  their  destination,  and  were 
received  by  the  persons  to  whom  they  were  addressed. 

TttJOBAPmo  Mbssaoes  abb  Adiossiblb  aoainbt  Pabtt  as  Evidxnob  09 
BI8  DBOLABATiOKSy  and  ako  as  evidence  tending  to  show  oommnnication* 
to  the  person  to  whom  they  were  addressed,  if  proved  to  be  in  his  hand- 
writing, and  to  have  been  received  at  the  telegraph  office,  axid  sent  over 
the  wires  properly  directed  to  a  person  who  was  then  living  at  the  place 
of  their  destination. 

bTBT  IN  Vendor's  Books  is  not  Written  Ck>NTBA0T  of  Salb,  and  is  nol 
legal  evidence  of  a  sale. 

Box  OF  Parobls  Delivered  does  not  Show  to  Whom  Gbbdit  was  Givbh 
in  a  sale;  neither  does  the  order  for  a  delivery  of  merchandise. 

Pabol  Evidence  is  Admissiblb  to  Show  that  Sale  was  in  Fact  Madb 
TO  Undisglored  Prdtoipal.  Where  defendant  is  tried  on  an  indict- 
ment for  obtaining  goods  by  falsely  pretending  that  he  was  acting  as  a 
broker  for  an  nndisclosed  principal,  the  vendor  may  testify  that  he  gave 
credit  to  such  principal,  although  he  entered  the  transaction  in  his  books 
of  aoooont  as  a  sale  to  the  defendant,  and  made  oat  a  bill  of  parcels  in 
that  form.  The  question  as  to  whom  credit  was  in  fact  given  may  prop- 
erly be  submitted  to  the  jury  as  a  question  of  fact. 

To  Rbndbb  Evidbnob  of  Collateral  Faots  Compbtbnt,  there  must  be 
some  natural,  necessary,  or  logical  connection  between  them  and  the  in- 
ference or  result  which  they  are  designed  to  establish. 

la  Ko  Case  is  Evidence  to  be  Exclttded  of  Ant  Fact  or  CntooMsrANca 
ooonected  with  the  principal  transaction,  from  which  an  inference  as  to 
the  truth  of  a  disputed  fact  can  reasonably  be  made;  especially  when  it 
becomes  necessary  to  show  a  particular  intent  in  a  party  as  an  essential 
ingredient  in  the  crime  with  which  he  is  charged.  * 

Wbbn  Intent  of  Accused  Party  Forms  Ant  Part  or  Matter  in  Issui^ 
evidence  of  other  faots  not  in  issue  may  always  be  giren,  provided  they 
tend  to  establish  the  intent  imputed  to  him  in  committing  the  act.  A 
wider  range  of  evidence  is  permitted  in  proving  intent  than  is  allowed  in 
support  of  other  issues. 

IiQxnRT  into  Intent  cannot  be  Extended  to  Facts  or  Ciroitmstancis 
which  do  not  necessarily  bear  on  the  issue  to  be  established;  just  as  evi- 
dence of  all  collateral  fiusts  and  circumstances  must  be  confined  to  the 
proof  of  those  which  have  a  legitimate  and  direct  connection  with^the 
principal  transaction. 

Making  of  False  Pretense  or  Reprbsektation  is  not  of  Itself  Crimi- 
nal. It  becomes  so  only  by  being  accompanied  with  a  fraudulent 
intent.  The  intent  is  part  of  the  substance  of  the  issue,  and  must  be 
proved. 

Uhdbb  Indictment  for  Obtainino  Goods  under  Falsb  Prbtensbs,  Evi- 
dence that  Defendant  was  Deeflt  Insolvent  at  the  time  of  making 
tbe  &lse  representations  relied  on  is  competent  against  him  for  the  pur- 
pose of  showing  his  intent. 

Vo  Vabiangb.  — Under  indictment  for  obtaining  goods  by  false  pretenses,  an 
averment  that  the  defendant  falsely  pretended  that  he  had  an  order  from 
a  certain  person,  whose  name  he  did  not  disclose,  to  purchase  the  goods 
■t  a  oertain  price,  is  sustained  by  proof  that  he  falsely  pretended  that  ht 
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had  an  order  from  that  person  to  purchase  the  goods,  and  baxg^unad  for 
them  on  his  own  behalf  at  that  prioe. 

Same.  — Under  Indioticbnt  vok  Obtainzho  Goods  bt  Fauoi  PUBTBian^ 
THSBK  18  No  Vabiancb  between  an  averment  that  the  yendor  was  in^ 
dnoed  by  reason  of  the  false  pretenses  to  aooept  the  offer  and  sell  sad 
deUver  the  goods,  and  proof  that  his  inducement  was  the  ezpectatioin  of 
rooeiving  the  price  from  the  nndisclosed  principal,  if  it  appeaxs  that  tliit 
expectation  was  created  by  the  false  pretenses  of  the  defendant. 

What  doss  Constitutb  Variance.  — A  connt  in  an  indictment  for  obtain- 
ing goods  by  false  pretenses,  which  alleges  that  the  defendant  falsely 
pretended  that  he  had  an  order  from  a  certain  person  in  New  Tork, 
whose  name  he  did  not  disclose,  to  purchase  the  goods,  is  not  sostained 
by  proof  that  he  falsely  pretended  that  he  had  an  order  to  purchase 
them,  without  stating  that  the  order  came  from  a  person  in  New  York. 

Irdiotmsnt  CaARGiNa  that  Defendant  Obtained  Goods  bt  False  Prb- 
TENSES,  made  "in  his  capacity  as  merchandise  broker,**  maybe  sos- 
tained. This  averment  is  wholly  immaterial,  and  the  maxim.  Utile  per 
kuUiU  non  viUatur,  is  applicable  to  it.  The  offense  which  the  statute 
aims  to  prevent  is  the  obtaining  of  property  by  false  pretenses  with  an 
intent  to  defraud  the  owner  thereof.  A  possession  so  obtained  is  criminal 
by  whomsoever  it  is  accomplished. 

BURPLUSAOB  Ck>NSISTS  IN  AlLBOINO  OtHBB  FaOTS  than  ThOSB  NBQBSSABr 

TO  Chaboe,  and  may  be  entirely  disregarded. 

fHDICnnfENT    MAT    BE    SUSTAINBD  WhIOH    ChABOBS    THAT    DbVBNDANT,   BT 

Falsely  Pretbndino  that  he  was  acting  as  a  broker  for  an  undisclosed 
principal  in  the  purchase  of  goods,  induced  the  vendor  to  aooept  his 
offer  and  sell  the  goods  to  said  undisclosed  principal,  and  to  deliver  tfa* 
same  to  the  defendant  as  his  broker. 

Indictment  for  obtaining  goods  by  false  pretensee.  The 
bets  are  sufficiently  stated  in  the  opinion.  A  yerdict  of  guilty 
was  returned  upon  the  first  and  second  counts,  and  not  guil^ 
on  the  third.  Defendant  alleged  exceptions,  and  moved  in 
arrest  of  judgment. 

B.  F.  Thomas  and  E.  D.  Sohievj  for  the  defendant 
A.  O.  FosteTj  for  the  commonwealth. 

By  Court,  Bigelow,  C.  J.  We  have  given  to  the  questions 
raised  in  the  present  case  very  full  and  careful  consideration^ 
not  only  on  account  of  their  intrinsic  importance,  but  also 
from  a  due  regard  to  the  views  and  arguments  of  the  learned 
counsel  for  the  defendant,  which  they  have  urged  upon  our 
attention  with  great  ability,  and  apparent  confidence  in  the 
correctness  of  their  positions.  The  result  of  our  deliberations 
nas  been  to  lead  to  conclusions  entirely  satisfactory  to  our  own 
minds,  which  we  now  proceed  to  state.  To  render  the  case 
clear  and  intelligible,  it  will  be  necessary  to  give  a  brief  out- 
line of  the  leading  facts  on  which  the  charge  against  the  de- 
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fendant  is  fomided.  The  indictment  is  for  obtaining  goods  bj 
false  pretenses.  At  the  trial  in  the  superior  courti  the  evi- 
dence offered  in  support  of  the  prosecution  tended  to  show  that 
the  defendant,  being  by  occupation  a  merchandise  broker, 
falsely  pretended  and  represented  to  the  prosecutors  that  he 
was  authorised  as  the  agent  and  broker  of  certain  persons  in 
New  York,  whose  names  he  did  not  disclose,  to  purchase  a 
large  amount  of  linseed,  at  the  price  of  three  dollars  per 
bushel;  that  the  prosecutors,  believing  these  pretenses  and 
representations  to  be  true,  and  relying  upon  them,  did  agree 
io  sell  to  said  persons  in  New  York,  for  whom  the  defendant 
purported  to  act,  several  thousand  bags  of  linseed,  at  the  price 
named  by  the  defendant;  and  that  in  pursuance  of  such  agree- 
ment, they  did  deliver  the  same  to  the  defendant,  who  by 
means  of  said  talse  representations  and  pretenses  received  and 
obtained  said  merchandise  with  intent  to  cheat  and  defraud 
the  prosecutors  thereof.  In  support  of  these  alleged  facts, 
much  evidence  was  offered  by  the  commonwealth  at  the  trial, 
to  the  competency  of  some  portions  of  which  objections  were 
taken  by  the  defendant's  counsel,  and  overruled  by  the  court 
This  class  of  exceptions  we  propose  first  to  Consider. 

1.  The  court  admitted  press  or  machine  copies  of  certain 
letters,  purporting  to  have  been  written  by  the  defendant,  to 
be  read  to  the  jury.  These  we  think  were  competent  on  two 
grounds.  Independently  of  proof  that  the  originals  were  in 
the  handwriting  of  the  defendant,  the  copies  were  admissi- 
ble as  documents  in  his  possession,  and  to  which  he  had  con- 
stant access.  They  therefore  furnished  room  for  the  inference 
that  he  was  acquainted  with  their  contents,  and  affected  him 
with  an  implied  admission  of  the  statements  contained  in 
them.  This  is  the  ordinary  rule  of  law  applicable  to  papers 
found  in  the  possession  of  a  party:  1  Greenl.  Ev.,  sec.  198,  and 
cases  cited.  Evidence  of  a  precisely  similar  character  was 
admitted  without  objection  in  Commonwecdih  v.  Eastman^  1 
Cush.  189,  195  [48  Am.  Dec.  596].  Nor  are  we  able  now  to 
flee  any  valid  reason  for  excluding  it. 

But  upon  another  and  distinct  ground  we  are  of  opinion  that 
the  evidence  was  admissible.  The  press  copies,  as  they  are 
called,  were  in  fact  proved  to  have  been  in  the  handwriting  of 
the  defendant.  They  were  in  truth  a  part  of  the  original  let* 
ters  as  written  by  him,  transferred  by  a  mechanical  pressure 
to  other  sheets.  But  such  transfer  did  not  destroy  the  identity 
of  the  handwriting  as  shown  on  the  impression,  or  render  it 
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unrecognizable  by  persons  acquainted  with  its  characteristics. 
These  to  a  considerable  extent  it  must  necessarily  still  retain, 
so  that  a  person  having  adequate  knowledge  could  testify  to 
its  genuineness  with  quite  as  much  accuracy  as  if  he  had  be- 
fore him  the  original  sheets  on  which  the  letters  were  first 
written.  Writings  thus  transferred  are  not  unlike  written 
documents  which  have  been  defaced  or  partially  obliterated 
by  exposure  to  dampness,  rough  usage,  or  the  wasting  effect  of 
time.  Such  papers  may  not  possess  all  the  distinctive  features 
of  the  original  handwriting,  but  their  partial  destruction  or 
obliteration  will  not  render  them  inadmissible  as  evidence,  if 
duly  identified  by  testimony.  A  press  copy,  it  is  true,  might 
furnish  a  very  unsatisfactory  standard  of  comparison  by  which 
to  determine  whether  another  paper,  the  handwriting  of  which 
was  in  controversy,  was  written  by  the  same  person,  because 
the  mechanical  process  to  which  it  had  been  subjected  in  trans- 
ferring it  would,  by  spreading  the  ink  and  blurring  the  letters, 
necessarily  somewhat  affect  its  general  resemblance.  For  this 
reason  it  was  rejected  when  offered  for  such  purpose  in  Com- 
monwealth  v.  Eastman^  1  Gush.  217  [48  Am.  Dec.  596].  But 
although  incompetent  as  a  means  of  comparison  by  which  to 
judge  of  the  characteristics  of  a  handyniting  which  is  in  dis- 
pute, it  might  still  retain  enough  of  its  original  character  to 
be  identified  by  a  witness,  when  its  own  genuineness  was  called 
in  question.  Such  in  effect  was  the  nature  of  the  testimony 
offered  at  the  trial,  although  the  mode  of  putting  the  inquiry 
to  the  witness  was  defective  and  irregular.  Strictly,  he  should 
have  been  asked  if  the  letters  shown  to  him  appeared  to  be  in 
the  handwriting  of  the  defendant;  then  by  proving  that  they 
were  press  copies,  it  would  follow  that  the  letter  from  which 
the  impressions  were  made  were  his  also.  The  defect  was  in 
80  framing  the  question  as  to  elicit  the  opinion  of  the  witness 
concerning  the  handwriting  and  the  necessary  consequence  of 
that  opinion  in  the  same  answer.  But  the  substance  of  the 
evidence  was  clearly  competent.  It  was  accompanied  by  proof 
of  due  effort  on  the  part  of  the  government  to  procure  and 
produce  the  original  letters,  and  was  thus  brought  within  the 
principle  and  reason  of  the  rule  on  which  evidence  in  its 
nature  secondary,  of  the  contents  of  written  papers,  is  held  to 
be  admissible. 

2.  Objection  was  also  taken  to  the  competency  of  certain 
telegraphic  messages  which  were  shown  to  be  in  the  hand* 
writing  of  the  defendant,  as  tending  to  prove  communications 
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made  by  him  to  parties  in  New  York  to  whom  they  were  ad- 
dressed. Inasmuch  as  these  papers  were  entirely  competent 
as  admissions  by  the  defendant,  it  is  difficult  to  see  how  it  was 
material  to  show  that  their  contents  were  made  known  to  the 
persons  to  whom  they  were  sent,  or  in  what  way  the  rights  of 
of  the  defendant  coiQd  have  been  prejudiced  at  the  trial  by 
the  tBLct  that  the  jury  were  left  to  infer  that  the  messages 
actually  reached  their  destination.  But,  apart  from  these  con- 
siderations, we  cannot  doubt  that  they  afforded  legitimate 
ground  for  the  inference  which  the  court  permitted  to  be 
drawn  from  them.  It  was  affirmatively  proved  by  the  opera- 
tors at  the  telegraph  offices  that  all  these  messages  were  re- 
ceived by  them  and  duly  transmitted  over  the  wires,  directed 
to  the  parties  to  whom  they  were  addressed  by  the  defendant. 
No  rule  of  evidence  is  better  settled  or  more  clearly  founded 
in  good  sense  and  soimd  policy  than  that  which  authorizes 
presumptions  or  inferences  of  fact  to  be  deduced  from  the 
proof  of  certain  other  facts,  which,  according  to  the  common 
experience  of  mankind  or  the  usual  course  of  business,  natu- 
ally  or  necessarily  lead  to  the  result  or  conclusion  which  is 
sought  to  be  drawn  frx>m  them.  Such  presumptions  or  infer- 
ences depend  on  their  own  natural  force  and  efficacy  in  gen- 
erating a  belief  or  conviction  in  the  mind  as  derived  from 
those  connections  which  are  shown  by  experience,  irrespective 
of  any  legal  relation.  The  process  of  ascertaining  one  fact 
from  the  existence  of  another  is  essential  to  the  investigation 
of  truth,  and  prevails  in  courts  of  law  as  well  as  in  the  ordi- 
nary affairs  of  life,  especially  in  cases  where  there  is  a  well- 
known  and  established  usage  or  course  of  business,  and  pri- 
mary evidence  of  the  existence  of  a  fact  is  wanting  or  difficult 
to  be  obtained.  On  this  ground  the  ruling  of  the  court  as  to 
the  effect  of  the  evidence  in  question  was  clearly  right.  It 
comes  within  the  principle  on  which  it  is  held  that  proof  that 
letters  were  deposited  in  the  post-office,  duly  directed,  is  evi- 
dence tending  to  show  that  they  reached  their  destination  and 
were  received  by  the  persons  to  whom  they  were  addressed: 
1  Oreenl.  Ev.,  sec.  40,  and  cases  cited;  Dana  v.  Kemblej  19  Pick. 
112.  The  case  of  Oreenfidd  Bank  v.  CrafUj  4  Allen,  447,  gives 
no  countenance  to  any  different  doctrine.  It  decides  only  that 
the  presumption  in  such  case  is  not  conclusive,  but  that  it  is 
open  for  the  jury  to  draw  the  inference  if  they  see  fit  The 
ruling  in  the  case  at  bar  went  no  further. 
8.  It  is  also  objected  that  the  court  erred  in  admitting  Bar* 
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nard,  one  of  the  piosecutors,  to  testify  to  whom  ha  gave  credit 
fai  negotiating  a  Bale  of  the  merchandise  with  the  defendant 
This  objection  is  put  on  the  ground  that  there  was  written 
evidence  showing  with  whom  the  contract  was  made,  which 
could  not  be  controUed  by  parol  testimony.  But  this  is  an 
error.  The  entry  in  the  vendors'  books  did  not  constitute  a 
written  contract:  James  v.  SpatUdingy  4  Oray,  452.  It  was 
not  even  legal  evidence  of  the  sale.  Certainly  the  bill  of  par- 
eels  delivered  to  the  defendant  cannot  be  deemed  such  a  con- 
tract so  as  to  exclude  oral  evidence:  Hazard  v.  Ltning,  10 
Cush.  267.  Besides,  the  making  of  such  bill  is  -perkaQj  con- 
sistent  with  the  idea  that  credit  was  given  to  'perBODS  other 
than  the  defendant.  Nothing  is  more  common  among  busi- 
ness men  than  the  issuing  of  bills  in  the  name  of  an  agent  or 
broker,  in  cases  where  a  sale  is  in  fact  made  to  a  principaL 
The  same  is  true  of  the  orders  for  a  delivery  of  the  merchan- 
dise. These  might  well  be  made  out  to  the  broker  in  order  to 
enable  him  to  forward  the  goods  to  the  supposed  principal, 
and  were  wholly  distinct  from  and  independent  of  the  con- 
tract of  sale  in  pursuance  of  which  they  were  made.  Wc  are 
strongly  inclined  to  the  opinion  that  if  there  had  been  a  writ- 
ten contract  between  the  vendors  and  the  defendant  for  the 
sale  of  the  linseed,  it  would  have  been  competent  to  show  by 
parol  evidence  that  the  sale  was  made  in  fact  to  an  undiscloBed 
principal,  and  that  credit  was  really  given  to  the  latter,  unless 
it  clearly  appeared  by  express  stipulation  that  the  agent  was 
to  be  liable  to  the  exoneration  of  the  principal:  Higgins  v. 
Senior^  8  Mees.  &  W.  884;  Hwntington  v.  Knox,  7  Cush.  371; 
Bray  v.  KetteUj  1  Allen,  80,  and  cases  cited.  But  however 
this  may  be,  we  cannot  doubt  that  in  the  present  case,  where 
there  was  no  written  contract  of  sale,  testimony  of  one  of  the 
vendors  was  properly  admitted  to  show  to  whom  he  gave 
credit  in  the  transaction,  and  that  it  was  rightly  submitted  to 
the  jury  to  determine  on  the  whole  evidence,  including  the 
entries  on  the  books  and.  the  other  documents  in  evidence, 
whether  the  sale  was  on  the  credit  of  the  defendant  or  that  of 
the  undisclosed  parties  in  New  York.  And  it  may  be  added 
in  this  connection  that,  in  the  aspect  which  the  case  assumed 
on  the  evidence,  it  would  have  been  erroneous  to  withdraw  it 
from  the  jury  by  a  peremptory  ruling  that  there  was  in  law  a 
sale  of  the  merchandise  to  the  defendant,  or  a  legal  presump- 
tion of  such  sale,  which  there  was  no  sufficient  evidence  in 
the  case  to  control  or  overcome.     This  would  have  been« 
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cinder  the  drcomBtances,  a  direct  invasion  of  fhe  province  of 
Uie  jury,  by  withholding  from  them  the  clear  and  explicit 
evidence  of  Barnard,  of  whose  credibility  they  were  the  ex- 
clusive judges.  Nor  are  we  able  to  see  that  the  facts  disclosed 
oonceming  the  sale,  taken  together,  are  absolutely  inconsistent 
with  the  theory  that  the  sale  was  made  to  persons  in  New 
York,  and  not  to  the  defendant.  The  prominent  circum- 
stance on  which  the  counsel  for  the  defendant  put  this  part 
of  the  case, — that  it  appeared  by  the  testimony  of  Mr.  Barnard 
that  the  defendant  was  to  obtain  the  notes  of  the  persons  in 
New  York  for  the  price  of  the  linseed,  and  get  them  discounted 
and  pass  the  proceeds  over  to  the  vendors, — is  by  no  means  de- 
cisive of  the  character  of  the  transaction.  He  might  well 
undertake  to  do  this  as  an  agent  or  broker,  without  becoming 
the  purchaser  of  the  merchandise  or  receiving  it  from  the 
vendors  on  his  own  credit.  The  instructions  to  the  jury  on 
this  point,  as  well  as  on  other  parts  of  the  case,  were  clear 
and  intelligible,  and  properly  left  to  their  determination  a 
pure  question  of  fact. 

4.  We  next  come  to  the  consideration  of  an  exception  on 
which  great  stress  has  been  laid  by  the  learned  counsel  for  the 
defendant  It  is  founded  on  the  admission  of  evidence  to 
prove  that  at  the  time  of  making  the  alleged  false  representa- 
tions the  defendant  was  deeply  insolvent.  This  fact  was 
offered  in  proof  by  the  government  as  tending  to  show  the 
fraudulent  intent  of  the  defendant  in  making  such  false  state- 
ments, and  was  held  by  the  court  to  be  competent  for  that 
purpose.  It  is  doubtless  true  that  in  a  large  class  of  cases,  the 
poverty  or  pecuniary  embarrassments  of  a  party  accused  of 
crime  cannot  be  shown  as  substantive  evidence  of  his  guilt. 
The  reason  for  the  exclusion  of  such  evidence  is,  that  in  those 
cases  there  is  no  certain  or  known  connection  between  the  facts 
offered  to  be  proved  and  the  conclusion  which  is  sought  to  be 
established  by  it.  To  render  evidence  of  collateral  facts  com- 
petent, there  must  be  some  natural,  necessary,  or  logical  con- 
nection between  them  and  the  inference  or  result  which  they 
are  designed  to  establish.  It  does  not  follow  because  a  man  is 
destitute  that  he  will  steal,  or  that  when  embarrassed  with 
debt  and  incapable  of  meeting  his  engagements  he  will  com- 
mit forgery.  The  conclusion,  in  such  cases,  is  too  remote  and 
uncertain  a  deduction  to  be  legitimately  drawn  from  the  prem- 
ises. It  is  sometimes  difficult  to  mark  with  precison  the  line 
which  separates  the  limits  of  just  and  reasonable  inference 
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nard,  one  of  the  prosecutors,  to  testify  to  whom  he  gave  credit 
in  negotiating  a  sale  of  the  merchandise  with  the  defendant. 
This  objection  is  put  on  the  ground  that  there  was  written 
evidence  showing  with  whom  the  contract  was  made,  which 
oould  not  be  controlled  by  parol  testimony.  But  this  is  an 
error.  The  entry  in  the  vendors'  books  did  not  constitute  a 
written  contract:  James  v.  Spaidding^  4  Oray,  462.  It  was 
not  even  legal  evidence  of  the  sale.  Certainly  the  bill  of  par- 
cels delivered  to  the  defendant  cannot  be  deemed  such  a  con- 
tract so  as  to  exclude  oral  evidence:  Hazard  v.  Loring,  10 
Cush.  267.  Besides,  the  making  of  such  bill  is  perfectly  con- 
sistent  with  the  idea  that  credit  was  given  to  persons  other 
than  the  defendant.  Nothing  is  more  common  among  busi- 
ness men  than  the  issuing  of  bills  in  the  name  of  an  agent  or 
broker,  in  cases  where  a  sale  is  in  fact  made  to  a  principaL 
The  same  is  true  of  the  orders  for  a  delivery  of  the  merchan- 
dise. These  might  well  be  made  out  to  the  broker  in  order  to 
enable  him  to  forward  the  goods  to  the  supposed  principal, 
and  were  wholly  distinct  from  and  independent  of  the  con- 
tract of  sale  in  pursuance  of  which  they  were  made.  We  are 
strongly  inclined  to  the  opinion  that  if  there  had  been  a  writ- 
ten contract  between  the  vendors  and  the  defendant  for  the 
sale  of  the  linseed,  it  would  have  been  competent  to  show  by 
parol  evidence  that  the  sale  was  made  in  fact  to  an  undisclosed 
principal,  and  that  credit  was  really  given  to  the  latter,  unless 
it  clearly  appeared  by  express  stipulation  that  the  agent  was 
to  be  liable  to  the  exoneration  of  the  principal:  Higgins  v. 
Senior^  8  Mees.  &  W.  884;  Huntington  v.  Knoxj  7  Cush.  871; 
Bray  v.  KetteU^  1  AUen,  80,  and  cases  cited.  But  however 
this  may  be,  we  cannot  doubt  that  in  the  present  case,  whore 
there  was  no  written  contract  of  sale,  testimony  of  one  of  the 
vendors  was  properly  admitted  to  show  to  whom  he  gave 
credit  in  the  transaction,  and  that  it  was  rightly  submitted  to 
the  jury  to  determine  on  the  whole  evidence,  including  the 
entries  on  the  books  and.  the  other  documents  in  evidence, 
whether  the  sale  was  on  the  credit  of  the  defendant  or  that  of 
the  undisclosed  parties  in  New  York.  And  it  may  be  added 
in  this  connection  that,  in  the  aspect  which  the  case  assumed 
on  the  evidence,  it  would  have  been  erroneous  to  withdraw  it 
from  the  jury  by  a  peremptory  ruling  that  there  was  in  law  a 
sale  of  the  merchandise  to  the  defendant,  or  a  legal  presump- 
tion of  such  sale,  which  there  was  no  sufficient  evidence  in 
the  case  to  control  or  overcome.     This  would  have  beeii« 
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cinder  the  drcumBtances,  a  direct  invasion  of  the  province  of 
the  jury,  by  withholding  from  them  the  clear  and  explicit 
evidence  of  Barnard,  of  whose  credibility  they  were  the  ex- 
clusive judges.  Nor  are  we  able  to  see  that  the  facts  disclosed 
concerning  the  sale,  taken  together,  are  absolutely  inconsistent 
with  the  theory  that  the  sale  was  made  to  persons  in  New 
York,  and  not  to  the  defendant.  The  prominent  circum- 
stance on  which  the  counsel  for  the  defendant  put  this  part 
of  the  case, — that  it  appeared  by  the  testimony  of  Mr.  Barnard 
that  the  defendant  was  to  obtain  the  notes  of  the  persons  in 
New  York  for  the  price  of  the  linseed,  and  get  them  discounted 
and  pass  the  proceeds  over  to  the  vendors, — is  by  no  means  de- 
cisive of  the  character  of  the  transaction.  He  might  well 
undertake  to  do  this  as  an  agent  or  broker,  without  becoming 
the  purchaser  of  the  merchandise  or  receiving  it  from  the 
vendors  on  his  own  credit.  The  instructions  to  the  jury  on 
this  point,  as  well  as  on  other  parts  of  the  case,  were  clear 
and  intelligible,  and  properly  left  to  their  determination  a 
pure  question  of  fact. 

4.  We  next  come  to  the  consideration  of  an  exception  on 
which  great  stress  has  been  laid  by  the  learned  counsel  for  the 
defendant  It  is  founded  on  the  admission  of  evidence  to 
prove  that  at  the  time  of  making  the  alleged  false  representa- 
tions the  defendant  was  deeply  insolvent  This  fact  was 
offered  in  proof  by  the  government  as  tending  to  show  the 
fraudulent  intent  of  the  defendant  in  making  such  feilse  state- 
ments, and  was  held  by  the  court  to  be  competent  for  that 
purpose.  It  is  doubtless  true  that  in  a  large  class  of  cases,  the 
poverty  or  pecuniary  embarrassments  of  a  party  accused  of 
crime  cannot  be  shown  as  substantive  evidence  of  his  guUt 
The  reason  for  the  exclusion  of  such  evidence  is,  that  in  those 
cases  there  is  no  certain  or  known  connection  between  the  facts 
offered  to  be  proved  and  the  conclusion  which  is  sought  to  be 
established  by  it.  To  render  evidence  of  collateral  facts  com- 
petent, there  must  be  some  natural,  necessary,  or  logical  con- 
nection between  them  and  the  inference  or  result  which  they 
are  designed  to  establish.  It  does  not  follow  because  a  man  is 
destitute  that  he  will  steal,  or  that  when  embarrassed  with 
debt  and  incapable  of  meeting  his  engagements  he  will  com- 
mit forgery.  The  conclusion,  in  such  cases,  is  too  remote  and 
uncertain  a  deduction  to  be  legitimately  drawn  from  the  prem- 
ises. It  is  sometimes  difficult  to  mark  with  precison  the  line 
which  separates  the  limits  of  just  and  reasonable  inference 
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from  those  of  mere  conjecture  or  surmise.  This  arises  neoeB* 
sarily  from  the  nature  of  indirect  evidence.  Being  founded  on 
the  observation  and  experience  of  the  mutual  connection  be* 
ween  facts  and  circumstances,  the  question  of  its  competency  is 
easy  or  difficult  of  solution  according  as  such  supposed  con- 
nection is  constant  or  more  or  less  regular  and  frequent  Bat 
as  a  safe  practical  rule,  it  may  be  laid  down  that  in  no  case  is 
evidence  to  be  excluded  of  any  fact  or  circumstance  connected 
with  the  principal  transaction,  from  which  an  inference  as  to 
the  truth  of  a  disputed  fact  can  reasonably  be  made. 

This  rule  is  especially  applicable  when  it  becomes  necessary 
to  show  a  particular  intent  in  a  party  as  an  essential  ingre- 
dient in  the  crime  with  which  he  is  charged.  The  internal 
and  invisible  act  or  resolution  of  the  mind  can  be  ascertained 
and  judged  only  by  external  and  visible  acts,  and  by  those  cir- 
cumstances which  surround  a  party,  and  of  which  he  has 
knowledge  when  an  alleged  criminal  act  is  committed.  It  is 
upon  this  grotmd  that  in  a  certain  class  of  crimes  evidence 
that  a  party  has  recently  committed  another  offense  similar  to 
the  one  with  which  he  stands  charged  is  held  to  be  admis- 
sible. Such  evidence  is  competent  in  the  trial  of  indictment! 
for  uttering  forged  instruments,  passing  counterfeit  money,  and 
receiving  stolen  goods.  Although  the  admission  of  this  species 
of  evidence  might  seem  to  be  a  violation  of  the  cardinal  prin- 
ciple that  proof  of  the  commission  of  one  crime  cannot  be 
offered  to  support  a  charge  of  another  offense  by  the  same  per- 
son, it  is,  nevertheless,  deemed  to  be  competent  from  the 
necessity  of  the  case,  for  the  purpose  of  showing  a  guilty 
knowledge  and  intention.  Limited  strictly  to  this  purpoeOi 
other  criminal  acts  have  a  direct  relation  to  the  particular  ao- 
cusation  under  investigation,  and  tend  to  prove  the  substance 
of  the  issue,  because  they  show  the  state  of  the  mind  of  the 
accused  in  committing  the  act  with  which  he  is  charged.  The 
application  of  this  principle  has  been  extended  by  this  court 
to  cases  of  obtaining  goods  by  false  pretenses:  Commonwealth 
V.  Eastman^  1  Cush.  216  [48  Am.  Dec.  696];  and  to  the  crime 
of  embezzlement:  Commonwealih  v.  TSickermanj  10  Gray,  178, 
197.  In  the  latter  case,  it  was  said  by  the  court  that  when 
the  intent  of  the  accused  party  forms  any  part  of  the  matter 
in  issue,  evidence  of  other  facts  not  in  issue  may  always  be 
given,  provided  they  tend  to  establish  the  intent  imputed  to 
him  in  committing  the  act.  These  decisions  show  that  where 
the  intent  of  a  party  charged  with  crime  is  to  be  proved,  a 
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wider  range  of  evidence  is  permitted  than  is  allowed  in  sup- 
port of  other  issues.  And  this  from  the  necessity  of  the  case; 
because  otherwise  there  would  often  be  no  means  to  reach  and 
disclose  the  secret  design  or  purpose  of  the  act  charged,  in 
which  the  very  gist  of  the  offense  may  consist.  Indeed,  it 
may  be  said  generally^  that  when  an  act  or  transaction  is  of 
an  equivocal  kind, — one  that  is  not  obviously  unlawful,  from 
which  the  malua  animus  cannot  be  absolutely  presumed,  but 
which  may  be  innocent  or  guilty  according  to  the  intent, — 
not  only  the  acts  and  conduct  of  the  guilty  party  on  other  oc- 
casions may  be  shown,  but  also  the  circumstances  which  sur- 
rounded him  and  the  facts  affecting  his  condition  maybe  proved, 
in  order  to  show  the  intent  with  which  the  alleged  criminal 
act  was  committed.  If  it  be  asked  what  limit  is  to  be  placed 
on  the  range  of  such  an  inquiry,  the  answer  is  obvious.  It 
cannot  be  extended  to  facts  or  circumstances  which  do  not 
naturally  or  necessarily  bear  on  the  issue  to  be  established, 
precisely  as  evidence  of  all  collateral  facts  and  circumstances 
must  be  confined  to  the  proof  of  thoscwhich  have  a  legitimate 
and  direct  connection  with  the  principal  transaction. 

If  these  views  are  cbrrect,  and  we  cannot  doubt  that  they 
are,  there  is  no  room  for  question  as  to  the  correctness  of  the 
ruling  of  the  court  in  admitting  evidence  of  the  defendant's 
insolvency.  The  making  of  a  false  pretense  or  representation 
is  not  of  itself  criminal.  It  becomes  so  only  by  being  accom- 
panied with  a  fraudulent  intent.  In  the  words  of  the  statute, 
Gen.  Stats.,  c.  161,  sec.  54,  it  must  be  made  '' designedly,  and 
with  intent  to  defraud."  This  intent  is  part  of  the  substance 
of  the  issue,  and  must  be  proved.  How?  According  to  the 
nature  of  the  transaction  in  or  about  which  the  false  pretense 
or  representation  has  been  made.  If  it  is  a  case  where  such 
pretense  has  been  used  in  making  a  contract  for  the  purchase 
of  goods,  and  the  possession  has  been  thereby  obtained  from 
the  rightful  owner,  it  is  essential  to  show  that  the  party  ob- 
taining them  did  not  intend  or  was  not  able  to  pay  for  them; 
that  is,  that  he  intended  to  get  the  goods  into  his  possession  by 
a  false  pretense,  for  the  purpose  of  defrauding  the  vendor  of  the 
price.  The  inability  of  the  person  making  the  false  pretense 
to  pay  for  the  goods  which  he  has  received  becomes  a  signifi- 
cant circumstance  bearing  on  his  intent,  and  tends  to  show 
that  the  pretense,  which  otherwise  would  be  innocent  or  harm* 
less,  was  made  for  the  purpose  of  accomplishing  a  fraud.  The 
insolvency  of  the  party  has  a  direct  tendency  to  show  the 
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intent  with  which  the  false  pretense  was  used.  Indeed,  it  ia 
evidence  of  a  most  stringent  and  satisfactory  character.  The 
law  presumes  that  every  man  intends  the  natural  and  neces- 
sary consequence  of  his  acts.  If  a  person  by  means  of  £EQse- 
hood,  under  the  guise  of  a  purchase,  either  for  himself  or  a 
third  person,  obtains  the  property  of  another,  which  he  converts 
to  his  own  use,  it  is  clear  that  whether  the  possession  thus  given 
is  a  responsible  or  irresponsible  possession — that  is,  a  posses- 
sion which  will  subject  the  owner  to  a  loss  of  the  value  of  hie 
proi>erty,  or  one  that  leaves  him  secure  for  its  price — becomes 
a  vital  question  in  determining  the  intent  of  the  party  in  ob- 
taining the  property.  K  at  the  time  of  the  transaction  he  was 
deeply  insolvent,  and  was  cognizant  of  his  condition,  the  neces- 
sary consequence  of  the  act  was  to  deprive  the  vendor  of  his 
property  ¥dthout  recompense  or  the  chance  of  payment,  and 
leads  to  the  just  and  almost  unavoidable  inference  that  it  was 
done  with  an  intent  to  defraud.  Evidence  of  the  pecuniary 
condition  of  the  accused  in  such  a  case  is  not  offered  to  show 
that  he  was  under  a  peculiar  temptation  to  commit  the  offense, 
or  was  more  likely  to  cheat  and  defraud  because  he  was  in 
embarrassed  circumstances,  but  for  the  purpose  of  showing 
the  natural  and  necessary  consequence  of  his  act,  which  the 
law  presumes  he  intended.  The  distinction  between  the 
motives  which  impel  a  man  to  commit  an  act,  and  the  effect 
which  he  intends  his  act  shall  produce  on  a  third  party,  is 
clear  and  obvious.  Poverty  or  pecuniary  embarrassment  may 
be  incompetent  to  prove  the  former,  but  direct  and  forcible 
evidence  of  the  latter. 

It  was  conceded  by  the  learned  counsel  for  the  defendant,  as 
we  understood  the  argument,  that  if  the  false  pretenses  alleged 
had  been  concerning  the  pecuniary  responsibility  of  the  de- 
fendant, in  order  to  procure  a  sale  of  merchandise  to  himself^ 
the  evidence  of  his  insolvency  would  have  been  competent. 
This  concession  seems  to  us  to  give  up  the  point.  Such  evi- 
dence doubtless  would  have  been  admissible,  not  only  to  prove 
the  falsity  of  the  pretense,  but  also  the  fraudulent  intent.  It 
has  often  been  so  applied  in  the  courts  of  this  commonwealth. 
But  we  can  see  no  essential  difference  between  such  a  case  and 
the  one  at  bar.  In  either  case,  the  same  fact  is  offered  to  prove 
the  same  intent.  The  nature  of  the  false  pretense  is  quite  im- 
material. The  real  point  of  inquiry  is,  Did  the  party  by 
means  of  it  obtain  possession  of  property  with  intent  to  de- 
fraud? and  this  is  shown  with  like  force  and  effect  by  evidence 
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of  his  insolvency  and  inability  to  pay,  whether  the  goods  were 
piocured  by  a  false  pretense  of  agency  for  responsible  parties 
or  of  his  own  pecuniary  responsibility.  For  this  reason,  with- 
out enlarging  further  on  the  point,  it  seems  to  us  that  the 
evidence  objected  to  was  clearly  competent,  and  had  a  direct 
tendency  to  prove  a  material  issue  in  the  case. 

5.  It  is  further  objected,  in  behalf  of  the  defendant,  that 
there  are  fatal  variances  between  the  allegations  in  the  indict- 
ment and  the  evidence  offered  in  their  support.  The  first  one 
insisted  on  is,  that  the  evidence  of  Barnard  does  not  sustain 
the  averment  in  the  first  count,  that  the  defendant  represented 
fisilsely  that  he  had  an  order  to  purchase  the  linseed  at  three 
dollars  per  bushel.  But  this  is  rather  a  criticism  on  the  testi- 
mony of  the  prosecutor  than  an  absolute  variance  between 
allegation  and  proof.  The  representation  actually  made  furly 
implied  an  authority  to  purchase  at  the  price  alleged,  and  well 
warranted  the  jury  in  finding  that  it  was  proved  as  laid.  A 
second  variance  in  the  same  count  is  supposed  to  exist  between 
the  allegation  and  proof  of  the  inducement  of  the  prosecutors 
to  part  with  their  property.  But  this,  like  the  former,  is 
founded  on  an  ingenious  and  plausible  construction  of  the 
evidence  given  by  Mr.  Barnard,  but  does  not  amount  to  a 
variance. 

Undoubtedly^  in  a  certain  sense,  the  expectation  of  receiving 
the  stipulated  price  for  the  linseed  firom  the  persons  in  New 
York  for  whom  the  defendant  purported  to  act,  and  to  whom 
credit  was  given  by  the  prosecutors,  was  an  inducement  by 
which  they  were  led  to  part  with  the  possession  of  their  prop- 
erty. The  expectation  of  receiving  payment  is  a  motive  for 
every  sale  of  property.  But  it  is  always  made  up  of  various 
elements,  and  is  the  result  rather  of  other  inducements  which 
have  produced  the  expectation  than  an  inducement  itselfl 
This  is  very  clearly  the  sense  in  which  the  testimony  of  Bar- 
nard is  to  be  understood,  and  it  was  so  interpreted  by  the  jury. 
It  was  the  false  pretenses  made  by  the  defendant,  as  set  out  in 
the  indictment,  which  created  the  expectation  and  caused  the 
prosecutors  to  part  with  their  property.  This  is  the  only  fair 
and  legitimate  inference  firom  the  whole  testimony  of  Barnard; 
and  thus  understood,  it  well  supports  the  averment  in  the  in- 
dictment As  to  the  first  count,  therefore,  we  are  of  opinion 
that  the  supposed  variances  between  the  allegations  and  proof 
do  not  exist 

An  additional  ground  of  variance  as  to  the  second  count  is 
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insisted  on,  which  seems  to  us  to  be  well  taken.  In  regard  to 
the  lot  of  linseed  therein  specified,  it  does  not  appear  that  in 
making  the  negotiation  for  its  purchase  the  defendant  pur- 
ported to  act  in  behalf  of  parties  in  New  York.  The  interview 
betweeti  Mr.  Barnard  and  the  defendant  concerning  the  alleged 
purchase  of  the  lot,  was  had  at  a  time  subsequent  to  that  in 
which  the  transaction  set  out  in  the  first  count  took  place. 
Nor  did  the  defendant  in  this  second  interview  pretend  that  he 
was  acting  for  the  same  parties  on  whose  account  he  purported 
to  act  in  making  the  previous  negotiation.  On  the  contrary, 
he  expressly  stated  that  he  had  an  order  from  ^'another  party." 
He  did  not  state  who  he  was  or  in  what  place  he  resided.  It 
would  have  been  perfectly  consistent  with  his  statement  or 
representation,  if  he  had  been  employed  to  make  the  purchase 
by  a  person  in  Boston,  or  Portland,  or  elsewhere.  This  evi- 
dence, therefore,  does  not  support  the  allegation  that  the  de- 
fendant represented  to  the  prosecutors  that  he  was  acting  for 
parties  in  New  York,  or  the  averment  of  the  inducement  as  set 
out  in  the  second  count.  In  this  respect  there  was  a  fatal 
variance,  and  the  verdict  on  this  count  cannot  be  sustained: 
Bex  V.  Pleatow,  1  Camp.  494;  Q^een  v.  Henry,  1  Cox  C.  C.  101. 

It  only  remains  for  us  to  dispose  of  the  motion  in  arrest  of 
judgment  on  the  first  count.  This  rests,  substantially,  on  two 
grounds. 

The  first  is,  that  the  indictment  charges  the  several  acts 
•constituting  the  offense  to  have  been  committed  by  the  de- 
fendant in  his  '^  capacity  as  a  merchandise  broker."  This  Ib 
certainly  an  unusual  and  extraordinary  allegation;  but  we 
think  the  maxim,  UtUe  per  inutile  non  vitiatur,  is  applicable 
to  it.  Inasmuch  as  a  man  cannot  ordinarily  commit  a  crime 
in  any  particular  capacity,  or  in  the  exercise  of  any  special 
occupation,  it  does  not  change  or  in  any  way  affect  the  nature 
of  the  charge  to  aver  that  when  he  was  committing  it  he  pur- 
ported or  claimed  to  act,  or  actually  did  act,  in  a  specific 
capacity,  or  by  virtue  of  a  certain  employment.  An  allega- 
tion in  due  form  that  a  person  committed  an  assault  and  bat- 
tery would  not  be  vitiated  by  the  addition  of  an  allegation 
that  he  did  it  as  a  constable;  nor  would  an  averment  in  tech- 
nical language  that  a  defendant  had  committed  larceny  be 
rendered  nugatory  or  insufficient  by  an  additional  allegatioQ 
that  he  committed  the  act  in  his  capacity  as  a  common  car- 
rier. The  rule  of  law  as  to  matters  which  may  be  treated  aa 
surplusage  is  clear,  intelligible,  and  consonant  with  good  sense. 
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It  is  this:  When,  in  addition  to  facts  which  are  essential  to  the 
charge,  others  are  alleged  which  are  wholly  redundant  and 
useless,  the  latter  may  be  wholly  disregarded.  As  the  law 
does  not  require  the  superfluous  circumstances  to  be  alleged, 
so,  although  they  have  been  improvidently  stated,  the  law,  in 
furtherance  of  its  object,  will  reject  them  as  mere  surplusage, 
and  will  no  more  regard  them  than  if  they  had  not  been 
alleged  at  all:  1  Stark.  Ev.,  4th  Am.  ed.,  372.  The  words  in 
the  indictment,  on  which  this  ground  of  arrest  of  judgment  is 
founded,  clearly  fall  within  this  principle.  The  same  is  true 
of  the  subsequent  alleg&tion  in  the  same  count,  that  the  de- 
fendant received  and  obtained  possession  of  the  property  in 
his  capacity  as  a  merchandise  broker.  This  is  a  wholly  im- 
material averment.  The  offense  which  the  statute  aims  to 
prevent  is  the  obtaining  of  property  by  false  pretenses,  with 
an  intent  to  defraud  the  owner  thereof.  A  possession  so  ob- 
tained is  criminal,  by  whomsoever  it  is  accomplished. 

The  remaining  ground  on  which  it  is  claimed  that  the  in- 
dictment is  defective  and  insufficient  to  support  a  judgment  is, 
that  it  avers  an  actual  sale  of  merchandise  to  parties  in  New 
York,  effected  by  the  defendant  as  their  broker,  and  a  delivery 
of  it  in  pursuance  of  such  sale  to  him  as  such  broker,  and  a 
reception  and  possession  of  it  by  him  in  that  capacity.  But 
this  statement  of  the  averments  is  contrary  to  the  whole 
scheme  and  scope  of  the  indictment.  It  is  nowhere  averred 
that  the  defendant  was  the  broker  or  agent,  or  authorized  to 
act  in  any  way  in  behalf  of  the  parties  in  New  York.  The 
contrary  is  distinctly  averred,  and  forms  the  basis  of  the  false 
pretense  by  which  the  prosecutors  are  alleged  to  have  been  in- 
duced to  deliver  their  property  to  the  defendant.  Assuming 
all  the  averments  in  the  indictment  to  be  true,  there  could  be 
no  sale  of  property  to  the  parties  in  New  York  effected  through 
the  agency  or  intervention  of  the  defendant.  All  authority  in 
him  to  act  as  their  broker  or  agent  is  distinctly  negatived. 
Taking  the  averments  together,  as  descriptive  of  one  single 
transaction  which  they  are  designed  to  set  out,  they  do  not 
allege  a  real  sale  to  the  parties  in  New  York  through  the  de* 
fendant  as  their  broker,  but  only  a  contract  of  sale  on  the  part 
of  the  prosecutors,  induced  by  false  pretenses  made  by  the 
defendant,  by  means  of  which  he  fraudulently  obtained  pos- 
session of  their  pro{)erty.  This  is  the  legal  effect  of  all  the 
averments. 

The  result  is,  that  the  verdict  on  the  second  count,  ha^ng 
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been  rendered  on  evidence  which  did  not  support  the  allega- 
tions, must  be  set  aside.  The  exceptions  and  motions  in 
arrest,  so  far  as  they  apply  to  the  first  count,  are  overruled; 
and  if  the  attomey-general  shall  see  fit  to  enter  a  not.  pros,  on 
the  second  count,  the  case  will  stand  for  judgment  on  the  first 
count  only. 

SaOONDART    EVIDEKOB    IB    ADHrTHSTBTJB    IF    PSIKABT    IB    UkATTAHTABLB: 

Aden  y.  8Uste,  6S  Am.  Dec  457»  and  note  4fi9.  As  to  when  oontents  of  leU 
ten  and  telegrams  may  be  proved  by  secondary  evidenoe,  see  Tcbin  ▼.  8ha», 
71  Id.  547;  WiUiamM  y.  Brickell,  76  Id.  SS. 

Copt  or  Wbitten  Instrumsnt  mat  bx  Admittkd  in  Bvidxhoi^  if  the 
original  is  shown  to  be  lost:  Bell  y.  Bffenon,  71  Am.  Deo.  142;  and  note  14& 

BriDXNoa  FomrDVD  on  Mxbb  Gomfabibon  or  HABDWBiriNa  o  not 
AmnasTBLK,  as  a  general  role,  to  proye  the  genuineness  of  a  signatare,  etc; 
Clark  y.  WyaU^  11  Am.  Dec  90,  and  oolleoted  cases  in  note  thereto  92. 

WfiniNa  UsxD  AB  Standabd  in  Gomfabibon  or  Hands  must  bb  PBoyxD 
TO  BB  GxNUiNB:  C<nnnumu>edUh  y.  Eatiman^  48  Am.  Dec  596,  and  ooUected 
cases  in  note  thereto,  citing  the  principal  case;  Baker  y.  HameB,  36  Id.  224. 

Lbttxb-pbsss  Gopies  of  Lbttebb,  Found  in  Pabtt'b  Lxttkb-book,  aiu 
NOT  ADMiBsniLB  as  standards  of  comparison  to  proye  the  genuineness  of  a 
aignatore,  bat  original  signatores  most  be  used:  CammonweaWi  y.  Batiman, 
48  Am.  Dec  596,  and  note  609,  citing  the  principal  case  to  this  points 

BooBB  or  AooouNT  AB  EyiDENOB:  See  collected  caees  in  note  to  Atweil  t. 
Miller,  61  Am.  Dec  299;  note  to  iS^Jobfef  y.  Mather,  32  Id.  624;  note  ioPiO^ 
hury  y.  Locke,  66  Id.  714. 

Obtainino  Qoodb  bt  Falbb  Pbxtbnsbb;  in  What  Oubnbb  Gonbibis: 
People  T.  Haynee,  28  Am.  Dec  530,  and  note  560;  TyUr  y.  State,  36  Id.  296; 
CbmnuMttoeottft  y.  Van  Tuyl,  71  Id.  456. 

SuBFLUBAOB.  — Defectiyc  ayerment  in  indictment  which  may  be  wholly 
omitted,  without  detriment  to  the  indictment,  may  be  considered  as  snrploa- 
age,  and  disregarded:  Staie  y.  Freeman,  74  Am.  Dec  317.  So  of  a  saperflnoaa 
allegation  in  a  declaration:  Freekani  y.  McOuUough,  43  Id.  685. 

Thb  fbincifal  gabb  wab  oitbo  in  each  of  the  following  anthoritiea,  and 
to  the  point  stated:  The  deposit  of  a  letter  in  the  post-office,  postage  pre- 
paid, and  directed  to  a  person  at  his  nsnal  place  of  residence,  is  eyidenoe 
tending  to  show  that  it  reached  its  destination,  and  was  reoeiyed  by  tiie  par- 
son to  whom  it  was  addressed;  but  it  does  not  constitute  a  oondusiye  pre- 
sumption of  that  fact.  It  does  not  eyen  create  a  legal  presumption  that 
such  letter  was  actually  reoeiyed.  It  is  simply  eyidence  from  which  the 
jury  may  infer,  in  connection  with  all  the  facts  and  drcumstanoas  of  the 
case,  that  it  reached  its  destination,  and  was  receiyed  by  the  person  to  whom 
at  was  addressed.  But  this  inference  may  be  rebutted  by  other  eyid^ice: 
United  Statee  y.  Babcoek,  3  DilL  573.  Eyidence  that  an  original  chaige'on  books 
of  account  was  made  to  one  person  is  not  conclusiye  evidence  that  the  contract 
was  made  with  him  or  on  his  credit:  Banfield  y.  Whipple,  10  Allen,  31.  In 
an  indictment  for  the  offense  of  obtaining  property  by  false  pretenses,  the 
intent  to  defraud  is  part  of  the  substance  of  the  issue,  and  must  be  preyed: 
Commonwealth  y.  McDuffy,  126  Mass.  470.  An  allegation  which  is  descrip- 
tiy^  of  the  identity  of  the  charge,  or  of  that  which  is  legally  essential  to  the 
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charge,  most  be  proved;  and  when  any  allegatioii  nanowi  and  llndti  tiiat 
which  is  eawDtial,  it  is  necessarily  desoriptiye:  CommompeaUh  t.  HcHiwUt 
128  Id.  419.  Where  defendant  was  indicted  for  willfully  giving  false  an- 
swers to  the  selectmen  presiding  at  an  election,  ''  then  and  there  fraadnlently 
inteiMling  to  procore  his  name  to  be  inserted  on  the  Toters'  list  of  said  town, 
and  to  obtain  permiswon  then  and  there  to  vote  at  said  election  ";  and  it  ap- 
pearing in  eridence  that  his  name  was  on  the  list  of  yoters  when  he  gave 
tiie  false  answers,  —  it  was  held  that  so  mnch  of  the  indictment  as  described 
his  intent  to  haye  been  to  procure  his  name  to  be  inserted  on  the  list  could 
not  be  rejected  as  surplusage^  but  that  the  variance  was  fatsl:  ComtnoKweaUK 
▼•  Moortf  130  Id.  47.  Defendant  sought  to  rerene  the  Judgment  in  the 
principal  eMe^  on  writ  of  error,  but  failed:  J^fik^  t.  OmrnmommaMk,  12  Al- 
lnpl4A. 
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PaBSONS   V.    BUSSELL. 

lU  MZCEKlAir,  118.1 
OSHRITUTIOHAL  FbOVIBIOV  THAT  "No  PSBSON  SHALL  BB  DSPBIVXD  OV  I^fi^ 

LzBEBTT,  OB  Pbofkbtt  withoat  dne  procees  of  law,"  as  appliod  to  Jndi- 
oial  prooeedingB,  wat  intended  to  Becore  to  cituena  the  right  to  a  trial 
and  judgment  aooording  to  the  forms  of  law,  by  an  impartial  tribnxial,  of 
the  questions  of  his  liability  and  responsibility,  before  his  person  or  his 
property  shall  be  condemned,  which  includes  regular  allegations,  oppor- 
tunity to  answer,  and  trial  according  to  some  settled  course  of  judicial 
proceeding. 
0XATDTB  Pbotidino  vob  Sbzzubb  AND  Salb  OV  VBsnLB  OV  Mbbb  AnDmoiT 
of  debt  or  demand,  without  any  proof  to  substantiate  the  claim  being 
made  before  a  judicial  tribunal,  end  without  sny  judgment  or  dsoree  of 
any  such  tribunal,  allowing  the  ssle,  is  uncomstitulional,  being  in  ooofliot 
with  tho  provision  that  "no  person  shall  be  depriyed  of  Ufe^  liberty,  or 
property  without  due  process  of  law." 

Action  on  bond  given  by  defendants  for  leleaee  of  a  steamer 
which  had  been  seized  under  the  boat  and  vessel  law,  so 
oalled. 

Maynard  a/nd  Meddaugh^  finr  the  plaintiffli  in  error. 
A.  Buasellj  for  the  defendants  in  error. 

By  Court,  MABTiNy  C.  J.  The  constitutionality  of  the  boat 
and  vessel  law  is  the  first  question  to  be  considered  in  this 
ease,  for  if  the  law  be  found  to  be  unconstitutional,  the  plain- 
tiffs have  no  standing  in  court,  and  all  the  minor  queetionB 
raised  by  the  record  are  unimportant.    It  is  contended  by  the 
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defendants  that  the  law  violates  that  provision  of  the  constitu- 
tion which  declares  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law. 

Whatever  may  be  the  difficulty  of  defining  this  phrase  of 
the  constitution  when  sought  to  be  applied  to  other  proceed- 
ings, when  used  in  relation  to  those  of  a  judicial  character,  it 
is  evidently,  and  has  been  so  universally  held,  intended  to 
secure  to  the  citizen  the  right  to  a  trial,  according  to  the  forms 
of  law  of  the  questions  of  his  liability  and  responsibility,  before 
his  person  or  his  property  shall  be  condemned.  Judicial 
action  is,  in  such  cases,  imperatively  required,  and  '*  implies 
and  includes  actor^  r^ua^  judexy — regular  allegations,  oppor- 
tunity to  answer,  and  trial,  according  to  some  settled  course  of 
judicial  proceedings."  While  we  adopt  the  common  law,  or, 
to  speak  more  accurately,  so  long  as  we  recognize  and  submit 
to  it,  we  recognize  and  adopt  the  fundamental  principle  that 
no  man  shall  be  party  and  judge  in  his  own  case;  that  if  tried, 
it  shall  be  by  his  peers,  and  if  deprived  of  liberty  or  property, 
it  shall  be  by  impartial  judicial  authority,  after  a  trial  and 
judgment  under  general  laws.  The  right  to  enforce  private 
rights  must  necessarily  be  through  the  intervention  of  courts 
of  justice,  and  in  the  enforcement  of  contracts,  at  the  least,  a 
trial  by  jury,  or  according  to  some  universally  established 
practice  of  courts,  has  always  been  guaranteed  to  determine 
the  respective  rights  and  liabilities  of  the  parties,  and  property 
has  been  protected  from  sale  until  these  rights  and  liabilities 
have  been  judicially  ascertained  and  determined.  The  boat 
and  vessel  law  ignores  this  principle,  and  confers  upon  a  claim- 
ant a  right  to  condemn  and  sell  a  boat  or  vessel,  upon  his  bare 
assertion  of  a  debt  or  demand,  without  requiring  any  proof  to 
substantiate  it  to  be  made  before  any  judicial  tribunal,  or  re- 
quiring any  judgment  or  decree  of  such  tribunal  to  be  made 
after  a  trial  or  investigation  of  the  demand.  Thus  a  vessel 
may  be  sold  upon  an  assertion  of  the  existence  of  a  demand, 
which  may  be  absolutely  false  and  unfounded.  Certainly  the 
spirit  and  genius  of  our  laws,  as  well  as  the  letter  of  the  con- 
stitution, will  not  tolerate  this  outrage  upon  the  rights  of 
property.  The  law  gives  no  hearing  to  the  defendant  imtil 
the  whole  property  is  disposed  of,  and  if  no  debts  are  estab- 
lished, the  consequences  are  just  the  same  as  if  they  had  been. 
In  either  event,  he  is  deprived  of  his  property,  and  this  before 
trial  and  judgment.  The  vessel-owner  has  no  means  of  main- 
taining his  property,  although  there  may  be  no  shadow  of  a 
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claim  against  him.  It  is  no  answer  that  he  may  bond  it,  for 
by  reason  of  absence,  or  other  cause,  he  may  be  in  neither  the 
position  nor  condition  to  do  so.  The  whole  proceeding  to  the 
sale  may  be  conducted  in  his  absence,  or  without  his  knowl- 
edge. The  statute  does  not  require  personal  service  to  be 
made,  or  attempted  to  be  made,  upon  him,  or  any  person.  It 
is  in  the  nature  of  a  proceeding  in  rem^  and  a  condemnation  of 
the  property  before  trial  and  judgment,  the  consequences  of 
which  cannot  be  obviated  by  any  judicial  act. 

There  is  no  analogy  between  this  case  and  those  of  the  sale 
of  property  for  non-payment  of  taxes,  or  other  revenue  pur- 
pose, for  this  is  really  the  act  of  the.  creditor  or  claimant, 
while  the  other  is  the  act  of  the  government  in  the  exercise  of 
pre-eminent  sovereignty  to  which  all  other  rights  are  subordi- 
nate; a  right  necessary  for  the  protection  and  preservation  of 
the  government,  neither  is  that  the  exercise  of  a  judicial 
right  or  form;  and  to  this  alone  is  our  attention  directed  in 
this  case.  Nor  is  there  any  analogy  between  this  law  and 
that  authorizing  the  sale  of  perishable  property  seized  under 
the  attachment  law;  as  in  the  latter  case  the  judgment  or 
order  of  a  court  is  requisite  before  a  sale  can  be  made.  A 
sale  of  perishable  property  is  only  allowed  to  prevent  the  loss 
which  would  necessarily  accrue  from  not  selling;  and  the 
object  is  to  protect  the  rights  of  all  parties  by  a  resort  to  the 
only  mode  to  obtain  any  beneficial  use  from  Uie  property.  In 
this  case  of  the  sale  of  perishable  property  pendente  lite,  and 
in  every  instance  of  the  exercise  of  such  a  power  within  my 
recollection  of  the  authorities,  such  power  is  exercised  upon 
the  order  of  a  court  of  competent  jurisdiction  before  which 
the  parties  are,  or  may  be,  heard,  and  after  due  notice. 

But  the  effect  of  this  law  is  the  absolute  destruction  of  tho 
title  and  right  of  the  owner  of  the  boat  or  vessel  against 
which  proceedings  are  instituted,  by  the  ex  parte  act  of  one 
claiming  to  have  a  demand  which  is  by  law  declared  to  be  a 
lien  upon  such  boat  or  vessel.  That  the  law  may  declare  any 
and  all  contractors  for  the  building,  furnishing,  and  supply- 
ing vessels  to  have  liens  upon  such  vessels  by  reason  thereof, 
is  not  questioned;  but  we  deny  that  the  law  thereby  makes 
the  contractor  a  judge  in  his  own  case,  so  ££»*  as  to  enable  him 
to  divest  the  owner  of  his  property,  through  the  ministerial 
acts  of  a  circuit  court  commissioner,  or  a  judge  at  chambers, 
without  judicial  investigation  and  determination  of  his  right 
and  the  consequent  liability  of  the  vessel  or  its  owner. 
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Holding  the  law  in  this  respect  to  he  unconstitutionalf  the 
judgment  is  affirmed,  with  costs. 

Chribtiancy  and  Campbell,  JJ.,  concurred. 

Manning,  J.,  filed  a  dissenting  opinion. 

Judgment  affirmed. 

CowOTiTUTioHAL  GnARANTT  ow  "Dus  Fbooibs  ow  Law,"  meaning  and  ef- 
fect of:  See  notes  to  State  Bank  y.  Cooper,  24  Am.  Dea  538;  Browm  ▼.  Ami* 
mel,  47  Id.  440;  and  F^  Rkfer  Steamboat  Co.  «.  Foster,  48  Id.  272| 
and  see  Embury  ▼.  Conner,  63  Id.  325,  and  Ex  parte  Chraee,  79  Id.  529. 
In  Lcmg  ▼.  People,  14  Mich.  454,  the  courti  citing  .the  principal  case,  say 
that  "it  has  been  held  quite  nniformly  that  legal  prooeedingi,  which  do 
not  provide  for  dne  notice  to  the  party  charged,  and  which  do  not  giye  him  a 
chance  to  have  his  rights  tested  in  a  legal  way,  are  not  due  process  of  law, 
«Qd  are  a  violation  of  constitational  right.**  In  PeapU  v.  Mahaneji,  13  Id. 
499,  and  Pwplt  v.  ffurBnU,  24  Id.  58,  the  principal  case  seems  to  be  miwcitfld 
to  the  proposition  that  the  question,  whether  any  specific  power  which  an 
act  nndertakes  to  confer  npon  a  municipal  corporation  or  its  governing 
board  is  constitntional  or  not,  can  only  be  tested  whan  tfao  board  aswimaa  to 
it. 


Ames  v.  Port  Hubon  Log  DBiviNa  and  Boomino 

Company. 

rU  HiCBIOAK,  1M.J 

pEBSON  wHon  Dmrr  It  n  to  Sell  Pkopkbtt  iob  Bbbt  Puoi  It  wiUi 
Bruto  oan  under  no  circumstances  become  a  purchaser  thereof  udIom 
expressly  anthoriaed  by  law. 

UirpKE  CoKsnTunoirAL  Psovision  that  No  Pmaoir  can  bb  Dbpbivbd  ov 
Pbofbbtt  without  Dub  Pboobss  ov  Law,  one  cannot  legally  be  divested 
of  his  property,  except  in  proceedings  to  collect  the  public  revenue,  un- 
less he  is  allowed  a  hearing  before  an  impartial  tribunal,  where  he  may 
oontest  the  claim  set  up  against  him,  and  be  allowed  to  meet  it  oo  the 
law  and  facts. 

0TATUTB  Z8  UNooNernTDTiONAL  Whigh  Allowb  Pbbsons  to  Exzbcibb  Pub- 
uc  OvncB,  without  either  election  or  appointment.  So  held,  where  the 
statute  authorized  rafting  companies  formed  under  it^  without  any  neces- 
sity arying  from  the  obstruction  of  their  own  business,  to  assume  a 
measure  of  police  power  by  taking  the  control  and  management  of  the 
logs  of  unconsenting  parties  which  are  being  floated  on  publio  waters, 
and  enforcing  compensation  against  the  logs  for  thus  controlling  and 
TttAtiitging  them. 

^atutb  is  UycoNflnTunoiiAL  a  Depriving  Pebboms  ov  Pbofebtt  with- 
out Dub  Prooess  ov  Law,  which  authoriiea  rafting  companies  formed 
under  it^  without  any  necessity  arising  from  the  obstruction  of  their  own 
business,  to  asHuma  the  control  and  management  of  the  logs  of  unconsent- 
ing parties  which  are  being  floated  on  publio  waters,  and  to  enforce  o(»n* 
pttDsation  against  the  loga  for  thus  controlling  and  managing  them,  ainoe 
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under  rach  ttatate  tlie  oorporatum,  or  its  agents,  most  of  neoeasity  d»- 
termine  when  the  case  arises  which  justifies  assnming  such  control,  as- 
sessing chaiges,  and  enforcing  payment  thereof  by  sale. 

Action  for  the  recovery  of  certain  logs.  The  opinion  states 
the  facts. 

W.  T.  MitchM  otid  A.  B.  Maynardj  for  the  plaintiffs  in  error. 
Conger  and  HarriSj  for  the  defendants  in  error. 

67  Conrt,  Campbell,  J.  The  facts  material  to  the  decision 
of  this  case  are  briefly  as  follows:  Plaintiffs  bring  suit  to  re- 
cover for  certain  logs  purchased  by  them  of  the  Black  River 
Steam  Mill  Company.  That  company  had  let  out  to  certain 
parties  a  contract  for  cutting,  hauling,  running,  and  deliver- 
ing the  logs  at  their  boom,  at  or  near  the  mouth  of  the  Black 
Biver.  The  defendants,  who  were  organized  in  due  form  un- 
der chapter  66  of  the  Compiled  Laws,  assumed  to  exercise 
their  functions  over  the  main  portion  of  the  river  over  which 
these  logs  were  to  be  floated.  The  contractors  referred  to  did 
not  make  adequate  provision  for  running  the  logs  under  their 
contracts.  The  amount  of  logs  they  contracted  to  deliver  was 
two  million  feet,  and  there  had  been  placed  in  the  river,  in- 
cluding this,  sixty  million  feet,  belonging,  except  as  above,  to 
other  owners.  Defendants  undertook  and  claimed  to  control 
all  this  lumber  under  the  statute.  Jams  and  obstructions 
were  caused  from  time  to  time,  by  the  accumulation  of  logs 
which  filled  the  stream.  Defendants,  without  the  consent  of 
any  one,  assumed  control  of  the  logs  of  the  plaintiffs,  and  run 
them  down  and  delivered  them  at  the  boom,  where  they  were 
run  in  by  the  owners,  or  their  employees  or  contractors.  De- 
fendants took  from  the  boom  logs  enough  to  satisfy  their  claim 
for  services,  and  advertised  and  sold  them  under  the  statute, 
and  bid  them  in.  The  amount  of  their  claim  for  expenses  was 
made  up  by  assessing  the  whole  expenses  of  the  company  pro 
rata  upon  all  the  logs,  including  the  office  and  incidental  ex- 
penses of  the  company,  a  sum  paid  for  the  transportation  by 
land  of  a  large  amount  of  logs  of  other  persons,  to  avoid  crowd- 
ing the  stream,  and  an  amount  paid  a  dam-owner  for  flooding 
the  stream  to  aid  in  floating  down  the  logs  in  it. 

This  statement  will  suffice  to  explain  the  points  arising  in 
the  case,  as  far  as  we  deem  them  material  for  that  purpose. 

Inasmuch  as  the  control  of  the  logs  of  the  Black  River 
Steam  Mill  Company  was  put  in  the  hands  of  their  contrao* 
tors,  there  is  no  room  for  any  contract  relation  between  plain* 
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tiffs  and  defendants;  and  the  proceedings  and  claims  of  the 
latter  depend  for  their  validity  entirely  upon  the  statute  under 
which  they  assume  to  act.  And  we  deem  it  proper,  in  con- 
aideration  of  the  necessity  which  seems  to  exist  of  having  the 
rights  of  the  numerous  parties  concerned  understood  as  far  as 
may  be,  to  pass  upon  the  principal  questions  discussed  in  the 
case  and  presented  by  the  exceptions. 

The  defendants  became  purchasers  at  their  own  sale.  This 
was  clearly  illegal.  The  statute  does  not  authorize  it;  and  it 
is  a  settled  doctrine  in  this  state  that  no  one  can,  without  ex- 
press authority  of  la^f ,  become  a  purchaser  of  property  which  it 
is  his  duty  to  sell  for  the  best  price  it  will  bring.  The  duties 
of  a  seller  cannot  be  permitted  to  be  affected  by  the  interest  of 
a  buyer;  and  our  courts  have  adopted  the  rigid  rule  of  avoid- 
ing all  such  sales  absolutely:  Dmght  v.  Blackmar;  2  Mich. 
830  [57  Am.  Dec.  130];  Clute  v.  Barron,  2  Id.  192. 

It  was  also  claimed  on  the  hearing,  that  if  defendants  ever 
had  any  valid  lien,  they  lost  it  by  delivery  of  the  logs.  The 
facts  are  not  clear  on  this  point,  and  we  therefore  abstain  from 
deciding  whether  such  a  delivery  would  or  would  not  be  a  re- 
linquishment of  any  of  the  rights  which  the  statute  was 
designed  to  secure. 

The  principal  inquiry  we  are  called  upon  to  enter  into  re^ 
lates  to  the  authority  of  such  companies  to  assume  control  over 
logs  of  unconsenting  parties,  and  to  enforce  compensation 
against  the  logs  for  thus  controlling  and  managing  them  As 
the  exercise  of  such  privileges  is  resisted  upon  grounds  of 
constitutional  immunity,  it  becomes  necessary  to  understand  in 
the  outset  precisely  what  condition  such  companies  are  placed 
in  by  the  statute,  and  by  other  rules  of  law  bearing  upon  the 
question.  * 

It  was  decided  in  Moore  v.  Sanbomej  2  Mich.  519  [59  Am. 
Dec.  209],  that  there  was  a  common  right  of  floatage  in  all 
streams  susceptible  of  valuable  use  for  lumbering.  The  stat- 
ute under  which  the  defendants  were  incorporated  recognizes 
and  attempts  to  secure  this  right.  There  can  be  no  doubt  of 
the  fact,  which  indeed  is  apparent  from  the  case  before  us, 
that  there  are  many  streams  which  are  incapable  of  famish- 
ing a  commodious  passage  for  all  the  lumber  in  their  vicinity, 
and  that  in  the  attempt  to  crowd  them  to  their  utmost  capa- 
city, it  is  difficult,  if  not  impossible,  to  insure  the  safe  transit 
of  logs  without  some  general  concert  of  action  in  keeping  the 
stream  open  and  clear  of  jams  and  obstructions.    The  statute 
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however,  has  not  undertaken  to  regulate  the  use  of  any  stream 
by  uniform  rules  of  priority  or  oonduct;  neither  has  it  given  to 
any  person  or  company  any  monopoly,  partial  or  total,  in  ite 
enjoyment. 

It  authorizes  any  number  of  persons,  not  less  than  five,  to 
organize  into  a  company,  requiring  them  in  their  articles  to 
show  on  what  waters  they  design  to  carry  on  their  operations. 
Any  person  who  has  logs  to  be  run  on  those  waters  is  entitled 
to  become  a  member,  and  to  have  his  logs  run  at  a  ratable 
proportion  of  the  company  expenses,  and  to  have  a  longer 
notice  previous  to  any  sale  for  charges  than  strangers.  The 
company  is  empoweied  to  contract  with  those  who  are  not 
members  of  the  same  work.  The  statute  does  not  prohibit  the 
creation  of  more  companies  than  one  to  transact  business  on 
the  same  waters.  We  have  heretofore,  on  a  former  hearing  of 
these  cases,  decided  that  there  is  no  constitutional  objection  to 
so  much  of  the  statute  as  allows  companies  to  organize  and 
enter  into  contracts:  Ames  v.  Port  Huron  Log  Driving  and 
Booming  Co.^  6  Mich.  266.  The  present  controversy  arises  out 
of  the  part  of  the  law  which  assumes  to  give  rights  not  arising 
out  of  contract. 

The  sixth  section  provides  that,  whenever  any  person  puts 
logs  or  lumber  into  such  waters  without  providing  adequate 
force  and  means  for  breaking  roliways  and  jams,  or  running, 
driving,  booming,  rafting,  securing,  or  clearing  the  banks  of  the 
same,  and  shall  thereby  obstruct  the  navigation  or  clearing 
the  banks,  such  company  may  cause  the  roUways  or  jams  to 
be  broken  and  the  lumber  to  be  run,  driven,  boomed,  rafted, 
secured,  or  cleared  from  the  banks,  at  the  owner's  expense, 
and  shall  have  a  lien  on  so  much  thereof  as  shall  be  sufficient 
to  satisfy  all  just  and  reasonable  charges,  proportioned  to  their 
amount  and  the  expenses  of  running  and  securing  the  same, 
with  power  to  sell  for  these  charges  and  for  the  expenses  of 
sale,  on  ten  days'  notice  personally  served,  or  posted  in  three 
places  in  the  town  where  the  lumber  is  held,  and  a  like  notice 
in  the  company's  office,  describing  the  property  by  its  marks 
and  supposed  ownership,  and  specifying  the  amount  of  their 
claim.  A  longer  notice  is  given  where  log-owners  have  filed 
a  description  of  their  iQg-marks  in  the  office;  but  it  is  to  be 
given  in  the  same  way. 

These  companies,  which  can  be  formed  by  any  persons  at 
their  option,  and  which  require  no  intervention  or  approval  ol 
any  public  authority,  are  authorized  by  this  act  to  exercise 
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Bome  yery  important  prerogatives.  Their  powers,  if  valid,  may 
be  carried  out  without  any  necessity  arising  from  the  obstruc- 
tion of  their  own  business.  The  law  permits  them,  whenever 
the  stream  is  obstructed  by  logs  or  lumber  not  adequately 
manned,  to  assume  possession,  and  manage  and  control  it 
entirely,  and  collect  their  own  charges  out  of  the  proceeds  of 
a  sale  in  the  mode  referred  to  above.  This  renders  them  a 
species  of  river  police,  with  power,  not  only  to  render  help  at 
the  owner's  expense  so  long  as  the  obstruction  continues,  but 
also  to  absolutely  deprive  him,  upon  the  first  obstruction,  of 
any  further  possession  or  management  of  his  own  property. 
Such  a  power  bears  no  resemblance  to  that  of  persons  who  are 
obstructed  in  the  exercise  of  their  right  of  passage,  to  remove 
a  public  nuisance  which  affects  them  individually,  and  must 
be  abated  before  they  can  enjoy  their  own  legal  privileges.  If 
the  aggrieved  party  has  a  claim  for  expenses  incurred  in  mov- 
ing other  properly  to  forward  his  own,  such  a  claim  rests  there* 
fore  on  principles  of  its  own,  and  if  valid,  derives  its  validity 
from  the  circumstances  which  rendered  the  labor  expended 
necessary.  Those  circumstances  would  not  justify  him  in 
excluding  the  owner  from  aiding  in  the  work,  or  in  any  inter- 
ference beyond  the  fair  exigencies  of  the  case.  A  power  of 
control  over  property,  such  as  is  set  up  and  claimed  by  the 
corporation  before  us,  depends  for  its  validity  entirely  upon 
the  statute. 

We  are  met,  therefore,  at  once,  by  the  question  whether,  on 
a  stream  open  to  all  persons,  the  law  can  authorize  a  voluntary 
organization  of  persons,  whether  citizens  or  aliens,  who  may 
choose  to  assume  a  corporate  character  to  control  or  authorize 
their  servants  and  agents  to  control  the  property  of  those  who 
are  lawfully  entitled  to  free  navigatien. 

It  is  difficult  to  perceive  by  what  process  a  public  office  can 
be  obtained  or  exercised  without  either  election  or  appointment 
The  powers  of  government  are  parceled  out  by  the  constitution, 
which  certainly  contemplates  some  official  responsibility. 
Every  officer  not  expressly  exempted  is  required  to  take  an 
oath  of  office  as  a  preliminary  to  discharging  his  duties.  It 
is  absurd  to  suppose  that  any  official  power  can  exist  in  any 
person  by  his  own  assumption,  or  by  the  employment  of  some 
other  private  person;  and  still  more  so  to  recognize  in  such  an 
assumption  a  power  of  depriving  individuals  of  their  property. 
Such  claims  are  inconsistent  with  any  idea  of  government  what- 
ever. And  it  is  plain  that  the  exercise  of  such  a  power  is  an 
act  in  its  nature  public  and  not  private. 
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The  case,  however,  involves  more  than  the  assumption  of 
control.  The  corporation,  or  rather  its  various  agents,  mu3t 
of  necessity  determine  when  the  case  arises  justifying  inter- 
ference, and  having  assumed  possession,  it  assesses  its  own 
charges,  and  having  assessed  them,  proceeds  to  sell  the  prop- 
erty sensed  to  pay  them,  with  the  added  expenses  of  such  sale. 
These  proceedings  are  all  ex  parUj  and  arc  all  proceedings  in 
invitum.  Their  validity  must  therefore  be  determined  by  the 
rules  applicable  to  such  cases. 

Except  in  those  cases  where  proceedings  to  collect  the  public 
revenue  may  stand  upon  a  peculiar  footing  of  their  own,  it  is 
an  inflexible  principle  of  constitutional  right  that  no  person 
can  legally  be  divested  of  his  property  without  remuneration, 
or  against  his  mil,  unless  he  is  allowed  a  hearing  before  an 
impartial  tribunal,  where  he  may  contest  the  claim  set  up 
against  him,  and  be  allowed  to  meet  it  on  the  law  and  the  facts. 
-  When  his  property  is  wanted  in  specie  for  public  purposes, 
there  are  methods  assured  to  him  whereby  its  value  can  be 
ascertained.  Where  a  debt  or  penalty  or  forfeiture  may  be  set  up 
against  him,  the  determination  of  his  liability  becomes  a  judi- 
cial question,  and  all  judicial  functions  are  required  by  the 
constitution  to  be  exercised  by  courts  of  justice  or  judicial 
officers  regularly  chosen.  He  can  only  be  reached  through  the 
forms  of  law  upon  a  regular  hearing,  unless  he  has  by  contract 
referred  the  matter  to  another  mode  of  determination. 

When  a  company  proceeds  under  this  statute  to  take  charge 
of  logs  in  the  stream,  several  questions  of  a  judicial  nature 
present  themselves.  The  principal  are:  1.  Whether  the  cir- 
cumstances exist  which  give  the  right  of  interference  with  the 
property  in  the  stream;  2.  Whether  the  company  actually 
assumed  charge  of  it,  and  safely  and  diligently  moved  and 
delivered  it;  and  8.  What  was  the  legitimate  expense  of  per- 
forming the  services?  All  of  these  involve  questions  of  &ct, 
upon  which  there  might  easily  be  conflicting  testimony.  A 
party  whom  it  is  sought  to  charge  has  a  right  to  have  these 
questions  of  fact  settled,  before  be  can  be  compelled  to  pay 
such  demands,  or  to  have  his  property  sold  to  satisfy  them.  If 
such  a  case  does  not  come  within  the  familiar  constitutional 
rules,  which  assure  to  every  one  the  right  to  due  process  of 
law,  which  preserve  the  right  of  trial  by  jury,  and  which  vest 
judicial  powers  in  stable  hands,  it  would  be  difficult  to  find 
any  meaning  in  those  maxims.  They  have  been  so  frequently 
and  uniformly  applied  in  cases  like  this  that  a  citation  of  ad- 
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judged  cases  appears  a  useless  ceremony.  No  case  can  be 
found  anywhere  which  would  remove  these  questions  from 
judicial  cognizance. 

The  statute  under  which  the  company  defendant  was  incor* 
porated,  not  only  makes  all  proceedings  ex  parte,  but  makes 
the  company  judge  in  its  own  cause,  and  empowers  it  to  exe- 
cute its  own  judgments.  Such  a  proceeding  is  too  plainly  ille- 
gal to  admit  of  an  extended  argument 

The  judgment  below  should  be  reyersed,  and  judgment  ren- 
dered on  the  finding  for  plaintiffs,  for  nominal  damages,  with 
costs  of  both  courts. 

Martin,  C.  J.,  and  Chrisiiancy,  J.,  concurred* 

Manning,  J.,  filed  a  concurring  opinion. 

Judgment  reversed. 

Tbcstbb  with  Power  to  Sell  cannot  Purghabx  at  ma  Own  Saui 
See  Imboden  v.  BurUer,  79  Am.  Deo.  116»  and  oasee  dted  in  note. 

OONSTXTUnONAL  GUARANTT  OV    "DUE    PaOdaS    OV    Law,"   manning  and 

effect  of:  See  notes  to  State  Bank  ▼.  Cooper,  24  Am.  Dec  638;  Brown  ▼•  Bm^ 
mel,  47  Id.  440;  and  FU/U  River  Steamboat  Co.  v.  Foeter,  47  Id.  440;  and  see 
JBmburifT,  (kmner^  53 Id.  325;  ExparUQraoe,  79 Id.  529;  and Porsona ▼.  RueoeU, 
anfep  p.  728,  and  caaea  cited  in  the  notes.  In  Lang  v.  People,  14  Mich.  454^  the 
court,  citing  the  principal  case,  say:  "It  has  been  held  quite  uniformly  that 
leical  proceedings  which  do  not  provide  for  due  notice  to  the  party  charged, 
and  which  do  not  give  him  a  chance  to  have  his  rights  tested  in  a  logal  way, 
are  not  due  process  of  law,  and  are  a  violation  of  constitutional  right."  To 
the  same  effect,  see  the  principal  case  cited  in  Oilehriat  v.  SchsnitUing,  12  Kan. 
873.  In  State  v.  Crane,  36  N.  J.  L.  402,  the  principal  case  is  cited,  and  it  ii 
held  that  it  is  unjust  and  not  due  process  of  law  to  aUow  one  of  two  parties 
to  a  controversy  to  decide  it.  In  McRae  v.  ffogan,  39  Wis.  528,  the  court 
had  under  consideration  the  validity  of  a  statute  similar  to  that  in  the  prin- 
dpal  case,  which  sllowed  any  person  upon  the  border  of  a  river  to  take 
charge  of  and  manage  lumber  being  floated  upon  it»  and  to  charge  a  toll  for 
his  services,  and  the  court  held  it  unconstitutional,  as  imposing  a  boxden  upon, 
such  lumbar  and  the  owner  thereof  without  doe  process  of  law. 


KeLLBB   V.    HOLDBBMAN. 

[U  MICHIOAM,  a«w] 

TftANSAmoN  Dn>  not  CoNsrrruTE  Ck>NTBAOT  which  consisted  of  the  giving 
of  a  three-hundred-doUar  check  for  a  fifteen-dollar  watch,  by  way  of 
m«re  frolic  and  banter,  the  one  party  not  expecting  to  buy  the  watch 
nor  the  other  to  sell  it;  and  no  recovery  can  be  had  upon  the  check,  not- 
withstanding defendant  retained  the  watch  and  did  not  offer  to  retms 

it  until  the  trial. 
AX.  Dsa  Vol.  LXXXm— 17 
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Action  on  a  three-hundred-doUax  check  which  had  been 
drawn  by  defendant  in  fayor  of  plaintiff,  on  a  bank  which  had 
refosed  to  honor  it.  The  facts  concerning  the  check  were,  that 
it  was  given  for  a  fifteen-dollar  watch,  which  defiondant  kepi 
until  the  day  of  trial,  when  he  offered  to  return  it,  but  plain- 
tiff refused  to  receiye  it;  that  the  whole  transaction  was  a 
frolic  and  banter,  the  plaintiff  not  expecting  to  sell  nor  the 
defendant  intending  to  buy  the  watch  at  the  sum  for  which 
the  check  was  drawn;  and  that  the  defendant  when  he  drew 
the  check  had  no  money  in  the  banker's  hands,  and  had  in- 
tended to  insert  a  condition  in  the  check  that  would  prevent 
his  being  liable  upon  it,  but  had  failed  to  do  so.  Judgment 
was  rendered  against  him  for  the  amount  of  the  check,  where- 
upon he  appealed. 

W.  A.  Moarej  for  the  plaintiff  in  error. 
James  Braumj  for  the  defendant  in  error. 

By  Court,  Mabtin,  C.  J.  When  the  court  below  found  as  a 
fact  that  "the  whole  transaction  between  the  parties  was  a 
frolic  and  a  banter,  the  plaintiff  not  expecting  to  sell  nor  the 
defendant  intending  to  buy  the  watch  at  the  sum  for  which 
the  check  was  drawn,"  the  conclusion  should  have  been  that 
no  contract  was  ever  made  by  the  {Murtiee,  and  the  finding 
should  have  been  that  no  cause  of  action  existed  upon  the 
check  to  the  plaintiff. 

The  judgment  is  reversed,  with  costs  of  this  court  and  of 
the  court  below.  ^ 

The  other  justices  concurred. 


Full  ahd  Fan  Ambrt  to  CoRTaAor  n  Nbghbabt  to  mnko  it  ****^***st 
See  Hmriford  S  N.  H.  R.  B.  Oo.  ^.  Jadt&om,  6S  Am.  Dea  177,  tad  mmo  eiM 
la  note. 


Buhl  v.  Kbntoit. 

in  lCIOB»Air,  MOLj 

Ax  Kuuuviov  Saub^  Ohatixl  Ixnouvn  v  Laxii  smm 
PSBSQNAL  EgSATm;  Aod  therefore  a  edo  on  enoatJoa  of 
jeen  in  lands,  made  in  aooordanoe  with  tho  atetatoiy 
■ale  of  real  eetate,  is  yoid. 

Ejbctment.    The  opinion  states  the  &ct8. 
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Walker  and  Kent^  for  the  plaintiff  in  error. 

WeUa  and  Hunt^  and  E.  Hatty  for  the  defendant  in  error. 

By  Court,  Campbell,  J.  The  plaintiffs  in  error  brought 
ejectment  in  the  court  below  as  execution  purchasers  of  the 
interest  of  one  of  two  tenants  for  years  of  certain  premises  in 
Detroit,  which  were  sold  as  real  estate. 

The  first  question  presented  is,  whether  such  an  interest  is 
raal  estate  within  the  meaning  of  the  statutes  relating  to  the 
levy  and  sale  of  lands  on  execution.  The  statute  provides 
that,  where  not  inconsistent  with  the  manifest  intent  of  the 
legislature,  the  word  "land"  or  "lands,"  and  the  words  "real 
estate  shall  be  construed  to  include  lands,  tenements,  and 
real  estate,  and  all  rights  thereto  and  interests  therein":  1 
Comp.  Law^,  sec.  2. 

By  section  8119  of  the  Compiled  Laws,  provision  is  made 
for  selling  "all  the  real  estate  of  a  debtor,  whether  in  pos- 
session, reversion,  or  remainder,  including  lands  fraudulently 
conveyed  with  intent  to  defeat,  delay,  or  defraud  his  creditors, 
and  the  equities  and  rights  of  redemption  hereinafter  men« 
tioned."  By  section  4463,  in  the  general  chapter  on  judg- 
ments and  executions,  it  is  declared  that  "all  chattels,  real  or 
personal,  and  all  other  igoods  liable  to  execution  by  the  com- 
mon law,  may  be  taken  and  sold  thereon,"  except  as  is  other- 
wise provided  by  law. 

As  a  leasehold  interest  of  this  kind  is  a  chattel  interest, 
and  as  it  is  in  this  last  section  classed  among  personal  prop- 
erty, if  it  should  be  held  included  in  the  class  of  real  estate 
also,  some  confusion  must  necessarily  arise.  But  as  we  have 
heretofore  held  in  Trash  v.  Qreen^  9  Mich.  858,  and  Maynard 
V.  HoshvMy  9  Id.  485,  the  statute  definition  of  real  estate  does 
not  apply  in  its  full  breadth  to  execution  sales,  because  in- 
compatible, when  thus  applied,  with  the  general  intent  as  well 
as  the  special  clauses  of  the  statutes  governing  these.  We 
think  the  case  of  a  chattel  interest  is  not  within  the  law 
applicable  to  the  sale  of  lands  on  execution.  Such  interests 
have  always  been  sold  as  personalty  on  common-law  execu- 
tions, and  it  would  require  plain  language  to  deduce  an  intent 
to  make  them  disposable  otherwise.  But  apart  from  the  fact 
that  they  were  so  liable  when  lands  were  not,  the  statutory 
provisions  governing  real  estate  sales  are  not  compatible  with 
the  idea  that  these  can  be  included  within  them.  There  are 
multitudes  of  leases  for  short  periods  where  a  sale  would  bs 
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entirely  nullified  by  a  fifteen  months'  period  for  redemption. 
The  whole  machinery  for  land  sales  is  devised  with  a  view  to 
reach  freehold  estates.  The  lands  are  sold  in  parcels,  the 
papers  are  filed  in  the  office  of  the  register  of  deeds,  successive 
sales  may  be  had  of  the  rights  to  redeem,  and  various  other 
incidents — all  inconsistent  with  any  such  interest  as  is  here 
in  question — show  that  the  property  sold  as  real  estate  is  an 
estate  of  a  more  permanent  character,  and  involving  a  dif- 
ferent kind  of  ownership. 

It  is  claimed,  however,  that  a  sale  which  will  pass  realty 
must  be  good  to  pass  personalty.  So  far  as  the  documentary 
evidences  of  sale  are  concerned,  this  is  true.  But  a  sale  on 
execution  is  designed  to  produce  the  best  price  which  can  be 
obtained;  and  a  sale  on  condition  that  no  title  shall  vest  for 
fifteen  months  would,  under  ordinary  circumstances,  render  a 
lease  nearly  valueless,  besides  involving  the  danger  of  for- 
feiture. No  bidder  would  give  for  the  shortened  term  the 
value  of  the  full  term. 

We  therefore  are  of  opinion  that  no  title  passed  to  the  plain- 
tifiis  by  their  execution  sale.  As  this  disposes  of  the  whole 
controversy,  we  make  no  reference  to  the  other  points  in- 
volved. 

The  judgment  below  is  affimed,  with  costs. 

The  other  justices  concurred* 


Ash  v.  Peoplb. 

rU  ICtCHIOAN*  M7.J 
HumCZPAL  Ck>BFOBATION  HAS  POWXB  TO  LiCEim  AND   RlQULATI  TOndlUg 

of  meats  and  vegetables,  as  exercise  of  its  police  power,  for  nudrntenanos 
of  health  of  city,  and  a  regolation  is  not  in  restraint  of  trade  which  pro- 
.  Tides  that  no  person  shall  keep  a  stall  for  the  sale  of  fresh  meats  oat- 
side  of  a  public  market,  without  obtaining  a  license  from  the  mayor,  and 
paying  a  fee  therefor. 

OBLDtSAJXCE  PbOHIBTTIKO    KkEPDIO  OV  StALLS  IOB  SaLB  of  FbISH  MlAXfl^ 

outside  of  the  pubUo  markets,  without  license  from  the  mayor,  and  r^ 
quiring  the  payment  of  a  license  fee  therefor,  is  valid  and  within  the 
^n^H^'^g  power  of  the  conmion  council,  under  a  charter  which  authoriaea 
them  to  erect  and  maintain  market-houses^  establish  markets  and  mar- 
ket-places, and  to  fully  provide  for  the  good  government  and  regnlatiai 
thereof;  and  to  license  and  regulate  butchers  and  the  keepers  of  shcp^ 
■tails,  booths,  or  stands,  at  markets,  or  any  other  place  in  the  dty,  for 
the  nle  of  any  kind  of  meat»  fish,  poultry,  etc,  and  to  authorise  tbe 
mayor  to  grant  such  license,  and  to  prescribe  the  sum  to  be  paid  tharelor. 
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laassBM  Feb  ib  hot  Tax,  withxh  Msanzng  of  CoNSTrrunovAL  PBoymoir 
that  taxation  for  xevenne  mnst  be  upon  property  only,  where  nich  fee 
is  exacted  under  a  city  ordinanoe  for  the  priyilege  of  keeping  a  stall  for 
the  sale  of  fresh  meate  at  a  place  other  than  the  public  market,  but  is  a 
reasonable  compensation  which  the  city  demands  from  those  who  will 
not  sell  in  the  pnblic  markets,  for  the  additional  labor  of  its  oflSoers,  and 
expense  thereby  imposed. 

Pbobscution  for  oonducting  a  bacdnesB  without  a  license,  in 
Tiolatioa  of  a  city  ordinance.  The  facts  are  stated  in  the 
opinion.  The  provisions  of  the  Michigan  constitation  (art. 
14,  sees.  11-13),  on  which  the  plaintiff  in  error  relied,  provide 
in  substance  that  the  taxing  power  for  revenue  purposes  must 
be  exercised  upon  property  only. 

0,  V,  N.  Lothropy  for  the  plaintiff  in  error. 
William  Orayy  for  the  people. 

By  Court,  Mabtin,  C.  J.  The  charter  of  the  city  of  Detroit 
empowers  the  common  council  to  erect  and  maintain  market- 
houses,  establish  markets  and  market-places,  etc.,  and  to  pro- 
vide fully  for  the  good  government  and  regulation  thereof; 
and  to  license  and  regulate  butchers,  and  the  keepers  of  shops, 
stalls,  booths,  or  stands,  at  markets,  or  any  other  place  in  the 
city,  for  the  sale  of  any  kind  of  meats,  fish,  poultry,  etc.;  and 
to  authorize  the  mayor  to  grant  such  license,  etc.;  and  to  pre* 
scribe  the  sum  of  money  to  be  paid  therefor  into  the  city 
treasury.  The  city  has  established  a  market,  and  an  ordi- 
nance exists  prohibiting  persons  from  keeping  a  meat-shop  or 
stand  outside  such  market  without  a  license  from  the  mayor» 
and  upon  terms  of  paying  into  the  city  treasury  five  dollars, 
and  executing  a  bond  conditioned  that  they  will  faithfully 
observe  the  provisions  of  the  ordinance. 

Ash  keeps  a  meat-shop  outside  the  market  without  a  license; 
and  alleges  and  insists  that  he  has  a  right  to  do  so,  upon  the 
ground  that  the  ordinance  is  unconstitutional:  1.  In  requiring 
a  license  fee  from  persons  selling  meats  outside  the  market; 
and  2.  In  requiring  a  fee  beyond  the  sum  necessary  to  defray 
the  expense  of  making  and  registering  the  license,  and  which, 
it  is  claimed,  is  in  fact  a  tax. 

The  power  to  license  and  regulate  the  vending  of  meats  and 
vegetables  is  not  denied,  nor  its  necessity  questioned.  The 
health  of  the  city  demands  that  it  should  exist  If  the  power 
to  regulate  exists,  then  the  city  has  the  power  to  prescribe  the 
limits  within  which  the  trade  or  calling  shall  be  carried  on 
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without  license.  If  carried  on  elsewhere,  the  city  may  leqnira 
the  license  and  bond  for  protection  and  regulation;  and  may 
require  such  reasonable  fee  as  will  compensate,  either  partially 
or  fully,  for  the  additional  expense  of  inspection  and  regula- 
tion thereby  incurred.  The  market  being  under  the  immediate 
•upervision  of  the  city  officers,  no  extraordinary  expenses  need 
be  incurred,  and  if  there  were,  the  rent  of  the  stalls  is  consid- 
ered a  compensation.  An  ordinance  of  this  kind  does  not  in 
fact  operate  unequally,  and  is  not  against  common  right,  or  in 
restraint  of  trade. 

Nor  is  this  exaction  of  five  dollars  a  tax.  It  is  but  a  reason- 
able compensation  which  the  city  demands  bom  those  who 
will  not  sell  in  the  public  market,  for  the  additional  labor  of 
officers,  and  expense  thereby  imposed.  If  it  be  conceded  that 
the  city  may  demand  a  sum  sufficient  to  defray  the  expense 
of  making  out  the  license,  it  is  difficult  to  conceive  why  it  may 
not  also  demand  enough  to  pay  all  the  expense  attending  the 
supervision  of  the  trade  at  the  place  licensed.  As  we  regard 
the  sum  exacted  as  a  reasonable  fee  for  the  indemnity  of  the 
city,  and  not  as  in  any  sense  a  tax,  we  do  not  deem  it  ex- 
pedient to  discuss  the  further  question  of  the  extent  of  the 
power  of  the  city  to  exact  license  fees,  or  the  limits  of  such 
power. 

The  judgment  must  be  affirmed. 

Mamnino  and  CHRisnANcr,  JJ.,  concurred. 
Campbell,  J.,  dissented. 
Judgment  affirmed. 

PowEB  or  MuNiozpAXi  Ck>BPaBAxioN  TO  PiflB  Obdihanob  BaaUhJOOQ 
BmmiMttM  OR  Oalldios:  SeeShdiony.  Moffiie,  68  Am.  Deo.  149^  and  eases  in 
note.  On  the  tbeory  that  state  govenunents  and  their  agenoies  have  pofwer 
within  oonstitatumal  limitatiaDS  to  regnlate  the  oondnot  of  oitiaens  and  the 
ose  of  property  in  matters  pertaining  to  the  pablio  good,  they  may  regnlate 
particnlar  callings:  Baker  y.  State,  54  Wis.  876^  citing  the  principal  case.  As 
to  the  power  to  keep  np  markets,  and  the  eSect  of  sndi  power  to  anthoriM 
•cities  to  prohibit  sales  of  marketable  articles  elsewhere,  see  Bethmne  t. 
fftigkBe,  73  Am.  Dec  789,  and  cases  in  note  793. 

PowxB  TO  LiaiKSB,  AND  LioBim  wBKir  Hiuo  TO  Bi  Tax:  See  note  to 
People  y.  Naglee,  62  Am.  Dea  831.  In  PktAer  y.  Siato,  11  Neb.  669,  and 
KUeon  y.  Ann  Arbor,  26  Mich.  331,  citing  the  principal  case,  the  courts  hold 
tiiat  licenses  on  partionlar  callings,  or  on  partieiilar  porsoits,  as  police  r^gaUp 
tioDs,  are  not  within  the  ooDstitational  proyision  that  all  taTatian  mast  bt 
adf orm  and  eqnaL 
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MoKsE  V.  Wilcox. 

[U  IDOBXGAN.  86&] 
HOMBSTKAD    MAT  BB   CLAIMED    IV    LaKD    OV  WhIOH    PaBTT  IS  IH    POSSBS- 

BiON  imdar  a  contract  to  pnrohase;  and  in  saoh  a  case^  the  vendee,  if  a 
married  man,  cannot  alienate  his  interest  in  the  land  nnder  the  oontraot 
without  joining  hie  wife  with  him;  and  if  he  refoaes  or  negleote  to  per- 
form his  contract  the  wife  may  perform  it  for  him;  and  if  he  sorrenden 
and  cancek  the  contract  without  her  assent,  such  sorrender  is  invalid, 
and  she  may  file  a  bill  in  equity  in  her  own  name,  for  a  speoifio  perform- 
ance of  the  contract^  in  which  case  the  decree  should  be  for  conveyance 
of  the  land  to  the  husband,  but  subject  to  a  lien  in  favor  of  the  wife  for 
the  amount  she  pays  in  fulfilling  the  contract. 
Vbtdex  ov  Land  in  Posbession  of  Pkbsoh  Othxr  than  Vendob,  is  bound 
to  inquire  what  daim  such  person  makes  to  the  premises,  and  in  the  ab- 
sence of  any  precaution  of  this  kind,  he  takes  the  land  subject  to  the 
equities  of  the  person  so  in  possessioa. 

Bill  for  specific  perfonnance  of  oontraot  by  Wilcox,  to  sell 
and  convey  to  McKee,  complainant's  husband,  a  city  lot, 
which  said  McEee  and  complainant,  soon  after  making  the 
contract,  occupied  and  claimed  as  a  homestead.  The  contract 
provided  for  the  payment  of  the  price  of  the  lot  in  install- 
ments, which  complainant  claimed  was  all  paid  excepting  a 
small  sum,  which  she  offered  to  pay.  The  bill  alleges  that 
McKee,  the  husband,  had  endeavored  to  surrender  the  con- 
tract, and  had  canceled  it,  but  without  complainant's  consent. 
Dickinson  claimed  to  be  a  purchaser  in  good  faith  &om  Wil- 
cox, after  the  said  surrender  by  McKee.  Complainant  con- 
tinued in  possession  to  the  time  of  filing  the  bill.  The 
remaining  facts  appear  in  the  opinion. 

D.  C  Holbrooke  for  the  complainant. 

Conger  and  HarriSj  and  W,  T.  MitcheUy  for  the  defendants. 

By  Court,  Manning,  J.  The  only  question  in  this  case  is, 
whether  a  homestead  can  be  claimed  in  land  of  which  a  party 
is  in  possession  under  a  contract  to  purchase. 

The  constitution,  in  giving  a  homestead  as  a  right,  does  not 
eonfine  it  to  any  particular  estate  or  interest  whatever  in  the 
land:  Art.  16,  sec.  2;  and  the  statute  secures  it  to  a  person 
owning  and  occupying  a  house  on  land  not  his  own:  Comp. 
Laws,  sec.  4600. 

In  Dye  v.  Manny  10  Mich.  298,  in  speaking  of  the  constitu- 
tional provision,  we  say,  the  constitution,  whatever  may  have 
been  the  intention  of  the  pre-existing  statute,  we  have  no  doubt 
was  intended  to  secure  against  creditors  a  homestead  to  every 
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family  in  the  state.  Not  as  a  personal  privilege  of  the  debtor, 
which,  to  be  made  effectual,  would  have  to  be  claimed  by  him, 
placing  him  in  an  attitude  to  have  his  motive  suspected,  but 
as  an  absolute  right,  necessary  to  the  welfare  of  the  household, 
of  which  the  debtor  should  not  be  deprived,  if  an  unmarried 
man,  without  some  act  of  his  relinquishing  his  right,  or  if  a 
married  man,  without  the  joint  conveyanceof  himself  and  wife. 

If  this  view  of  the  constitution  be  correct,  it  is  as  incumbent 
on  a  court  of  equity  as  a  court  of  law  to  give  it  effect  when  it 
can  do  so  consistently  with  the  well-recognized  principles  upon 
which  the  court  acts. 

Equity  sometimes,  to  promote  the  ends  of  justice,  considerB 
that  as  done  which  the  parties  have  agreed  to  do.  Where  a 
party  is  in  possession  of  land  under  a  contract  to  purchase,  it 
treats  the  vendor  as  a  trustee  of  the  titie  to  the  land  for  the 
vendee,  and  the  latter  as  a  trustee  of  the  purchase-money  for 
the  vendor,  and  following  the  law  gives  the  same  effect  to  the 
equitable  estate  thus  erected  that  the  law  gives  to  the  legal 
estate.  Hence  the  vendee's  equitable  estate  on  his  death,  in 
equity,  goes  to  his  heirs  or  devisees. 

By  a  parity  of  reasoning,  equity  will  protect  it  against  the 
alienation  of  the  husband  without  the  wife  joining  with  him, 
when  the  land  is  in  the  occupation  of  the  husband  as  a  home- 
stead; and  the  wife  of  a  husband  who  refuses  or  neglects  to 
perform  his  contract  should  be  permitted  to  do  it  for  him  to 
save  her  interest  in  the  homestead;  as  she  may  redeem  a 
mortgage  to  save  her  right  of  dower  in  an  equity  of  redemp- 
tion. The  court,  instead  of  dismissing  the  bill,  should  have 
directed  a  reference  to  ascertain  the  amount  due  on  the  con- 
tract, and  decreed,  on  the  payment  thereof  by  complainant,  a 
conveyance  of  the  land  to  the  husband  subject  to  a  lien,  to  be 
stated  in  the  deed  to  complainant,  to  the  amount  so  paid  by  her. 

Dickinson  is  not  a  bona  fide  purchaser  without  notice  of  the 
legal  estate  from  Wilcox.  He  admits  in  his  answer  that 
when  he  purchased  he  was  informed  that  a  woman  was  occu- 
pying the  house,  and  that  proceedings  ought  to  be  instituted 
to  put  her  out  of  possession.  This  woman  was  complainant; 
and  it  was  his  duty  to  have  inquired  of  her  what  claim  she 
made  to  the  premises;  not  having  done  so,  he  took  them  sub- 
ject to  her  equity. 

Decree  reversed,  with  costs,  and  cause  remitted  to  the  court 
below  for  further  proceedings 

The  other  justices  concurred. 
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What  Trrus  Nsoessart  or  SnmoxsirT  to  Sufpobt  Hoiie8TBAd:  8m 
the  extensive  note  to  Pryor  v.  Stane^  70  Am.  Deo.  344  et  aeq. 

CoNTXTANCB  07  HoMsaTXAD:  See  Slutrp  ▼.  BaUqf,  81  Am.  Dea  492,  and 
cases  in  note.  In  Snyder  v.  PeopU^  26  Mich.  110,  the  principal  case  is  cited 
to  the  point  that  the  husband,  by  the  daim  of  homestead,  is  depriyed  of  all 
antfaority  to  selly  mortgage,  or  charge  the  property  without  the  wife's  con- 
sent. 


People  v.  Bates. 

[11  HiCBIQAM,  983.] 

BuonoH  OtnciBB  should  hot  Bbjxot  Ballots  bicausb  ov  bezno  Pdv 
IN  Wboko  Box  (where  different  classes  of  officers  were  being  voted  for 
and  two  boxes  were  therefore  used),  if  the  intention  of  the  voter  coald 
be  ascertained  with  reasonable  certainty;  and  this  whether  the  error  was 
the  result  of  the  honest  mistake  of  the  voter,  or  was  caused  by  the  mis- 
take or  fraud  of  the  election  officer. 

Quo  WARRANTO.  At  the  election  in  question,  Hayes  and 
Bates,  opposing  candidates  for  the  office  of  overseer  of  high- 
ways, received  an  equal  number  of  votes,  inclusive  of  seven 
votes  for  Bates,  which  were  found  in  the  box  provided  for  bal- 
lots for  state  and  county  officers,  the  election  for  city  and  for 
state  and  county  officers  having  taken  place  on  the  same  day. 
On  drawing  lots,  as  provided  by  statute  in  case  of  a  tie.  Bates 
drew  the  one  entitling  him  to  the  office.  Hayes  contests  his 
right  to  the  office  on  the  ground  that  he  was  not  entitled  to 
have  counted  for  him  the  seven  ballots  not  found  in  the  box 
provided  for  ballots  for  city  officers.  The  opinion  states  the 
remaining  facts. 

O,  V,  N.  Lothrop  and  J.  L,  Chipmariy  for  the  relator. 

Maynard  and  Meddaughj  for  the  defendant. 

By  Court,  Christiancy,  J.  The  only  question  in  this  case 
is,  whether  the  seven  ballots  for  city  officers  found  in  the  state 
and  county  box,  having  the  name  of  the  respondent  upon 
them,  were  properly  counted  for  him  by  the  inspectors. 

The  two  elections,  though  held  upon  the  same  day,  were  in 
law  distinct  and  independent  of  each  other,  as  much  as  if 
they  happened  on  different  days;  and  it  is,  in  fact,  only  in 
each  alternate  year  that  they  can  occur  together.  But  though 
thus  distinct,  and  the  ballots  to  be  deposited  in  separate  boxes, 
yet  as  both  were  held  together  under  the  supervision  of  the 
same  inspectors,  with  both  boxes  before  them  for  the  reception 
of  ballots,  the  inspector  receiving  the  ballot  might  be  liable, 
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by  honest  mistake,  occasionaUy  to  deposit  a  ballot  in  the  wrong 
box;  and  if  he  understood  that  the  ballots  found  in  the  wrong 
box  were  in  no  case  to  be  counted,  he  might  do  the  same  thing 
for  a  fraudulent  purpose.  But  the  elector  is  not  to  be  deprived 
of  his  vote  either  by  the  mistake  or  fraud  of  the  inspector  in 
depositing  it  in  the  wrong  box,  if  the  intention  of  the  voter 
can  be  ascertained  with  reasonable  certainty.  To  hold  other- 
wise would  be  to  give  more  effect  to  the  letter  than  to  the 
manifest  purpose  of  the  statute.  And  if,  in  consequence  of 
an  error  thus  caused,  the  intention  of  the  voters  could  not  be 
ascertained  with  the  requisite  certainty,  the  election  would 
probably  be  held  void  as  to  all  the  officers  whose  election 
might  be  affected  by  the  ballots  thus  misplaced. 

Nor  do  I  think  the  ballots  in  question  should  be  rejected, 
though  they  might  have  got  into  the  wrong  box  by  the  honest 
mistake  of  the  voters  themselves,  if  their  bona  fide  intention  to 
vote  these  ballots  for  city  officers  can  be  ascertained  with  rea- 
sonable certainty;  unless,  indeed,  there  should  be  reasonable 
ground  for  believing  that,  by  a  similar  mistake,  they,  or  some 
of  them,  may  have  put  another  city  ballot  into  the  dty  box  at 
the  same  election.  There  can  be  no  ground  for  supposing  a 
mistake  of  the  latter  kind  in  this  case,  since,  if  this  had  been 
so,  the  city  ballots  found  in  the  two  boxes  must  together  have 
exceeded  the  number  of  electors  voting  at  the  city  election,  as 
shown  by  the  poll-lists  of  that  election;  whereas,  when  all  were 
counted,  they  fell  three  short  of  the  number  shown  by  the  poll- 
lists. 

There  were  found  in  the  dty  box  618  ballots,  and  this  agreed 
with  the  number  voting  at  tiie  city  election,  as  shown  by  the 
poll-lists.  But  on  examination  it  was  found  that  ten  of  these 
ballots  were  for  state  and  county  officers,  leaving  only  603  for 
city  officers.  The  case  does  not  show  the  whole  number  of 
ballots  found  in  the  state  and  county  box,  but  that,  on  count- 
ing  them,  it  was  found  that  the  whole  number  was  one  less 
than  the  number  of  electors  voting  at  the  state  and  county 
election,  as  shown  by  the  poll-lists  of  that  election,  and  that 
among  them  were  found  seven  baUots  for  dty  officers,  all  hav- 
ing the  name  of  the  respondent  upon  them  fiur  the  office  in 
question.  By  adding  these  seven  to  the  608  dty  ballots  found 
in  the  city  box,  the  whole  number  of  dty  ballots  found  in  both 
boxes  was  610,  or  three  less  than  the  number  required  to 
Gonespond  with  the  poll-list  of  the  dty  dection.  Taking 
out  the  seven  dty  ballots  from  the  state  and  oountj  box. 
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the  number  of  state  and  county  ballots  in  the  latter  box 
would  be  eight  less  than  that  of  the  electors  voting  at  the  state 
and  county  election,  as  shown  by  the  poll-lists  of  that  election. 
If  we  then  add  the  ten  state  and  county  ballots  found  in  the 
city  box,  the  whole  number  of  the  latter  will  exceed  the  num- 
ber shown  by  the  poll-lists  of  that  election  by  two. 

It  is  plain  that  the  clerks  of  the  city  election  made  no  error 
in  keeping  the  poll-lists  of  persons  whose  ballots  were  de- 
posited in  that  box.  But  it  is  equally  clear  that  the  clerks  of 
the  state  and  county  election  did  make  an  error  in  keeping 
the  lists  of  that  election;  as  the  whole  number  of  ballots  in 
that  box  was  one  less  than  shown  by  their  lists.  This  might 
have  arisen  by  the  challenge  and  rejection  of  some  vote  after 
the  name  of  the  voter  had  been  written  down,  and  their  neglect 
to  erase  it. 

The  error  of  putting  the  ballots  in  the  wrong  box  might 
occur  in  several  difTerent  ways:  1.  By  the  mistake  of  the 
voters;  2.  By  the  mistake  of  the  inspector  placing  the  ballots 
in  the  boxf;  8.  By  the  fraud  of  the  voters;  and  4.  By  the  fraud 
of  the  inspector.  If  it  occurred  by  mist^e,  it  is  wholly  imma- 
terial whether  it  was  that  of  the  voters  in  getting  the  two  ballots 
relating  to  different  elections  interchanged,  or  that  of  the  in- 
spector depositing  the  ballots  in  the  box,  so  that  the  inten- 
tion of  the  voters  can  be  ascertained  with  reasonable  certainty. 
If  it  be  admitted  that  the  error  occurred  by  mistake,  had  the 
number  of  city  ballots  found  in  the  state  and  county  box  cor- 
responded wiUi  the  number  of  state  and  county  ballots  found 
in  the  city  box,  no  doubt  could  well  have  been  entertained  of 
the  real  intention  of  the  voters,  to  vote  both  species  of  ballots, 
and  that  the  ballots  had  been  interchanged  by  them  or  the 
inspector  before  they  got  into  the  boxes.  I  think  the  inten- 
tion of  the  voters  who  voted  the  seven  city  ballots  in  question 
b  equally  as  clear  as  if  there  had  been  ten  of  them,  so  as  to 
correspond  with  the  state  and  county  votes  in  the  city  box. 
But  had  these  seven  ballots,  when  added  to  the  city  ballots 
found  in  the  city  box,  exceeded  the  number  shown  by  the 
poll-lists  of  the  city  election,  the  conclusion  would  have  been 
different  And  in  the  present  case,  the  result  might  be  dif- 
ferent with  the  state  and  county  ballots  found  in  the  city  box, 
since,  when  added  to  those  of  the  same  character  found  in  the 
proper  box,  the  number  exceeded  that  of  the  poll-lists.  If  we 
imdertake  to  account  for  the  error  on  the  hyi)othesis  of  fraud, 
the  question  will  be,  whether  it  was  the  fraud  of  the  voters  oi 
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of  the  infipector  depositing  the  ballots.  If  the  fraud  of  the 
voters,  the  ballots  should  not  be  counted;  if  that  of  the  in- 
spector, they  should. 

If  these  seven  electors  undertook  to  commit  a  fraud  of  this 
kind,  it  could  only  have  been  done  with  the  belief  on  their 
part  that  their  votes  would  be  counted,  though  found  in  the 
wrong  box;  and  they  could  have  accomplished  the  fraud  only 
by  handing  in  two  dty  ballots,  representing  to  the  inspector 
that  one  of  them  was  a  state  and  county  ballot.  But  had  this 
been  done,  the  error  must  have  been  exposed  by  the  poll-list 
of  the  city  election,  since  the  aggregate  number  of  city  ballots 
found  in  both  boxes  must  exceed  the  number  of  city  electors 
shown  by  the  poll-lists  of  that  election.  The  hjrpotheeis  of 
fraud  on  the  part  of  the  voters  is  therefore  inadmissible  so  far 
as  it  relates  to  the  seven  city  ballots  in  question;  though  it 
might  explain  two  of  the  state  and  county  votes  found  in  the 
city  box  and  which  were  in  excess  of  the  number  shown  by 
the  poll-lists  of  the  state  and  county  election.  If  the  error  was 
caused  by  the  fraud  of  the  inspector,  in  placing  the  ballots  in 
the  wrong  box,  he  must  have  acted  upon  the  belief  that  the 
ballots  thus  misplaced  would  be  rejected;  and  if  such  were 
the  rule,  he  might  deprive  the  elector  of  his  vote  at  both  elec- 
tions, by  placing  each  of  the  ballots  in  the  wrong  box;  and 
this  he  might  do  without  the  possibility  of  detection,  unless 
observed  in  the  act  of  performing  the  operation;  as  the  error 
caused  by  this  interchange  of  ballots  would  not  be  made  appa- 
rent by  the  poll-lists,  and  ft  would  be  impossible  to  determine 
whether  it  was  the  mistake  of  the  voter  or  his  own  mistake  or 
fraud. 

In  the  absence  of  all  evidence  of  fraud,  it  is  doubtless  more 
in  accordance  with  sound  principle  to  account  for  the  error  on 
the  theory  of  mistake  than  that  of  fraud;  and  the  ordinary 
presumption  that  a  public  officer  has  performed  his  duty 
would  lead  us  to  the  same  conclusion,  unless  there  is  some- 
thing in  the  circumstances  of  the  case  tending  to  counteract 
the  presumption.  We  have  already  seen  that  the  error  cannot 
be  accounted  for  on  any  probable  hypothesis  of  fraud  in  the 
voters.  But  there  is  one  circumstance  which,  though  perhaps 
of  litUe  weight,  yet  may  be  said  to  have  some  slight  tendency 
to  weaken  the  theory  of  mistake,  and  to  excite  suspicion  of 
fraud  in  the  inspector  who  placed  the  ballots  in  the  box. 
Without  counting  the  seven  disputed  ballots,  the  votes  for  the 
two  candidates  were  nearly  equal  in  numbers.    Had  the  error 
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occurred  through  mistake,  there  would  have  been  a  strong 
probability  that  some  of  these  misplaced  ballots  would  have 
been  for  one  of  the  candidates,  and  some  for  the  other;  but  all 
of  them  found  in  the  wrong  box  were  for  the  respondent. 
This  result,  though  as  possible  as  any  other,  could  not,  a 
priori,  upon  any  rule  of  the  calculation  of  chances,  be  said  to 
be  as  probable,  when  there  were  so  many  chances  against  it 
to  one  in  its  favor.  But  I  do  not  place  my  conclusion  in  this 
case  upon  this  ground.  It  is  sufficient  to  justify  the  counting 
of  these  votes,  if  the  error  occurred  either  by  the  mistake  of 
the  voters,  or  the  mistake  or  fraud  of  the  inspector, —  and 
that  it  occurred  in  some  of  these  ways,  and  not  from  the  fraud 
of  the  voters,  I  am  entirely  satisfied;  and  I  think  it  reason- 
ably certain  that  these  seven  ballots  were,  in  good  faith,  put 
in  by  electors  who  did  not  put  in  another  ballot  for  city  offi- 
cers at  the  same  election.  I  think,  therefore,  the  respondent 
lias  sufficiently  shown  his  title  to  the  office,  and  that  the  re- 
lator has  failed  to  show  his. 

Martin,  C.  J.,  and  Manning,  J.,  concurred. 
Campbell,  J.,  filed  a  dissenting  opinion. 
Judgment  for  respondent. 


Elections  —  Essentials  to  Validitt,  and  Effect  thereon  of 
Irregularities  in  CAiiLiNG,  Conducting,  etc.  —  The  purpose  of  this 
note  is  to  show  what  is  essential  to  a  valid  election,  and  what  is  the  proper 
manner  of  conducting  the  same,  but  it  is  not  within  its  scope  to  discuss  the 
qualifications  of  electors,  as  these  are  fixed  by  the  constitutions  and  statutes 
of  the  United  States,  and  the  various  states,  the  provisions  being  generally 
full  and  minute.  A  full  collection  of  these  will  be  found  in  Naar  on  Elec- 
tions, chapters  1  and  2;  while  in  Stimson's  American  Statute  Law  will  be 
found  a  collection,  not  only  of  the  statutes  concerning  suffrage  and  citizen- 
ship, but  of  all  the  statutory  provisions  of  the  various  states  covering  the 
whole  subject  of  elections.  It  is  essential  that  electors  should  be  fully 
qualified  under  the  law  before  being  entitled  to  vote.  The  question  of 
eligibility  to  vote  could  not,  therefore,  affect  the  validity  of  elections,  and 
come  within  the  scope  of  this  topic,  if  the  laws  were  properly  carried  out 
and  eligible  persons  only  allowed  to  vote.  But  as  votes  are  improperly 
and  wrongfully  received  at  times,  the  question  arises  whether  evidence  is 
admissible  to  identify  or  explain  votes  of  this  kind,  so  as  to  affect  the  result; 
that  is,  to  go  behind  the  returns  for  that  purpose.  A  consideration  of  this, 
as  well  as  other  questions  arising  on  the  contest  of  an  election  for  illegal 
votes,  will  be  found  in  the  note  to  People  v.  Pecue,  84  Am.  Dec.  Nor 
is  it  the  purpose  to  consider  herein  the  practice  in  contest-ed  election  cases. 

Conduct  OF  Elections — Generally. — Elections  not  conducted  ac- 
cording to  law  in  form  or  substance  are  said  to  be  void:  Batturs  ▼.  Mega/ry,  1 
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Brswst  162.  Bat  an  election  la  not  vitiated,  nor  win  the  poll  be 
because  of  mere  irrognlarities  in  conducting  the  dectum,  and  oonnting  the 
Totea,  not  proceeding  from  wrongful  intent^  nor  changing  the  result^  nor 
depriving  the  voter  of  his  vote:  Bodge  v.  Lkm,  100  EL  397;  OiOdand  v. 
Schuyler,  9  Kan.  669;  Duson  v.  Thampaon,  32  La.  Ann.  861;  Bamee  v.  Board 
4if  Superviaon,  51  Miss.  306;  Peqpfe  v.  Cook,  8  N.  T.  67;  BaOun  v.  Megajj, 
1  Brewst.  162;  Mann's  Oaae,  2  Phila.  820.  It  is  no  matter  that  legal  votes 
were  rejected,  or  illegal  votes  received,  if  they  were  not  sufficient  to  over^ 
come  the  majority:  Swepeton  v.  Barton,  39  Ark.  649;  Sprague  v.  Norway,  31 
GaL  173;  Pthw  v.  SkOSn,  71  Me.  361;  8.  0.,  36  Am.  Rep.  326;  Third  DieL 
V.  GfSfbi,  2  Oush.  39;  SuHmry  v.  Steams,  21  Pick.  148;  People  v.  Thadier,  65 
N.  T.  626;  but  if  they  would  change  the  result  the  election  is  void:  8taie  v. 
Jwige,  13  Ala.  805.  Much  of  the  law  concerning  the  effoct  of  irrpgnlaritifls^ 
and  even  of  sedous  errors,  is  made  to  depend  upon  whether  the  final  resnll 
would  have  been  changed  had  the  error  not  been  committed:  Naar  on  Eleo- 
tioDs»  p.  127.  Mere  irregularities  are  immaterial  where  they  do  not  infringe 
any  right  affecting  the  result:  WUpUy  v.  MeKune,  12  OaL  362;  or  where  no 
fraud  ia  oommitted  or  made  poaaible:  JOals  v.  Irwin,  78  BL  170;  Bacon  v. 
Mabacher,  102  Id.  663.  While  omissions  to  observe  merely  directory  pro- 
visions of  law  will  not  vitiate  the  poU,  the  contrary  is  the  rule  conoerning 
such  provisions  as  are  mandatory.  The  rule  is  stated,  that  if  the  statute 
expressly  declares  any  particular  act  to  be  easential  to  the  validity  of  the 
election,  or  that  its  omission  shall  render  the  election  void,  all  courts  musi 
so  hold,  whether  the  particular  act  goes  to  the  merits  or  affects  the  result  of 
the  election  or  not:  Barnes  v.  Supervisors,  61  Miss.  305;  Wheehei^s  Case,  82 
Pa.  St  297;  Trimmter  v.  Bomar,  20  &  0.  364.  Courts  will  decline  to  regard 
an  election  as  void,  unless  clearly  illegal,  but  will  rather  give  it  effect  if  poo* 
sible:  SUUe  Board  v.  Freeholders,  36  N.  J.  L.  269;  Cqfnf  ▼•  Edmonds,  68  GaL 
621;  Campbell  v.  Braden,  31  Kan.  764;  Cfoggin  v.  OOmer,  1  Bartlett,  70;  and 
the  burden  is  on  the  contestant  to  show  error  affecting  the  result:  Whipley  v. 
McKme,  12  OaL  362;  Taylor  v.  Taylor,  10  Minn.  107.  If  the  irregularity  ia 
such  that  it  cannot  be  corrected,  or  will  cast  the  result  into  doubt,  the  poll 
must  be  vacated:  LUileJleld  v.  Cfreen,  Br.  EL  Gas.  403;  PkOt  v.  People,  29  BL 
72;  Mann  v.  Cassiday,  1  Brewst  60;  BaUwrs  v.  Meyary,  1  Id.  162;  Harper  v. 
Oreenbank,  I  Id^  199;  Gibbons  r.Shqpherd,  2  Id,  I,  UnlesB  there  is  a  provisBoa 
allowing  a  contest  for  defects  or  irregularities  not  apparent  on  the  face  of  tho 
proceedings,  no  such  contest  can  be  had:  Samge  v.  Wcllfe,  60  Ala.  669. 

NoOos — Prockmaikn,  — The  calling  of  an  election  contemplates  a  notieo 
of  some  kind:  Siaie  v.  Toitng,  4  Iowa,  661.  It  is  held  in  Oalifomia  thai  tho 
proclamation  of  the  governor,  required  by  statute,  is  necessary  to  the  valid* 
ity  of  the  election,  because  that  is  the  established  and  recognised  means  of 
informing  electors  that  an  election  is  to  be  held:  People  v.  Porter,  6  OaL  26| 
McKune  v.  WeUer,  11  OaL  49;  Peopk  v.  Martiin,  12  Id.  409;  Wes&rook  v. 
Boseborongh,  14  Id.  180.  In  Virginia  it  was  said  that  the  failure  of  the  sheriff 
to  poet  notices  would  invalidate  the  eleoticn:  Haddoas  v.  Olarbe  Gbw,  79  Va. 
677.  But  it  aeems  that  if  the  election  ia  a  general  or  regular  one^  ccmiing  at 
the  usual  and  fixed  time,  no  publication  or  notice  would  be  an  absolute 
necessity:  Carson  v.  MePhetridge,  16  Ind.  327;  People  v.  Cowles,  13  N.  T.  339. 
Where  there  ia  such  publicity  as  amounts  to  notice,  the  election  will  not  be 
void  for  want  of  notice:  State  v.  Jones,  19  Id.  366.  Where  the  regular  proc- 
lamation did  not  ahow  that  a  certain  officer  was  to  be  voted  for,  it  was  held 
that  the  few  votes  that  a  candidate  for  the  office  received  would  not  elect 
him:  Foster  v.  Sehtuff,  16  Ohio  St.  632.    So  it  was  held  that  a  vaoaaoy  not 
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mentionod  ia  the  notioe  or  prodamatioii  ooald  not  be  filled:  Siai$  y,  Bvek,  13 
Nmr.  273;  Secord  v.  Fmiieh,  44  Mich.  88.  Li  PeopU  ▼.  C&wlea,  13  N.  Y.  339, 
it  is  held  that  if  the  Tooancy  oooan  after  the  time  provided  for  notioe  to 
electors,  as  it  is  a  matter  of  public  interest  and  notoriety,  the'  electors  should 
take  notice  of  it,  and  a  failure  to  «.nTiniinne  it  by  proclamation  or  notice  will 
not  avoid  the  election.  Decisions  to  the  same  effect  are  McKune  v.  WeUer,  1 1 
GaL  49;  People  v.  Mardn^  12  Id.  409;  and  to  the  contrary,  BeaU  v.  Ray,  17 
Ind.  554.  Notice  published  on  election  day  is  no  notioe:  State  v.  Tcmng,  4 
Iowa,  561. 

Time  qfEUction  and  </  Opeming  and  Cloeing  Polls,  — ^Whcre  the  statute  pro- 
vides that  the  date  of  eleotian  shall  be  fixed  by  a  certain  agency,  it  is  essen- 
tial that  such  agency  and  none  other  should  fix  the  date:  Slephene  ▼.  People^ 
89IIL337. 

Failure  to  open  the  poUs  at  the  predso  time  provided  will  not  invalidate 
the  election:  Cleland  v.  Porter,  74  BL  76;  but  while  a  delay  of  a  few  minutes 
may  not  be  material,  a  delay  of  several  hours  is  of  import^  particularly  if  the 
delay  has  deprived  electors  of  votes  sufficient  to  change  the  result:  Marehatt 
V.  Kewe,  2  Swan,  68;  Chadiokh  v.  Melvin,  Br.  EL  Gas.  251;  S.  C,  68  Pa.  St. 
333;  Jukerv.  CommomoeaUh,  20  Id.  484;  Dickey  v.  Burlburt,  5  OaL  843;  Peoplo 
V.  Murray,  15  Id.  32;  Knowlea  v.  TaUs,  31  Id.  82. 

Cloeing  the  polls  for  dinner  hour  has  been  held  not  to  affect  the  electiont 
Fry  V.  Booth,  19  Ohio  St.  25.  Closing  the  polls  one  hour  before  the  time 
fixed  therefor  will  not  affect  the  validity  of  the  election,  if  no  legal  voters 
were  thereby  deprived  of  their  votes:  Cktiand  v.  Porter,  74  BL  76;  but  if  the 
polls  be  closed  before  the  time  fixed,  and  votes  are  thereafter  offered  and  re- 
jected, the  proceedings  will  be  invalid:  State  v.  WaUem,  37  Iowa,  131;  Wood 
V.  Fitzgerald,  3  Or.  568.  Tlie  requirement  of  a  statute  that  the  polls  shall  be 
closed  at  sunset,  is  directory  and  not  mandatory:  Swepton  v.  Barton,  39  Ark. 
549;  and  the  fact  that  the  polls  were  kept  open  and  votes  received  a  short 
time  after  sundown,  will  not  affect  the  validity  ef  the  election:  People  v.  Cook, 
14  Barb.  259;  Creaap  v.  Gray,  10  Or.  345;  Brockenborough  v.  Cabell,  1  Bartlett, 
79;  unless  enough  votes  were  cast  to  change  the  result:  Piatt  v.  People,  29  IIL 
54;  Locust  v.  Ward,  4  Pa.  L.  J.  341;  and  it  is  even  said,  unless  such  votes 
were  the  particular  ones  which  changed  the  result:  Piatt  v.  People,  29  111.  54. 
If  the  officers  may  adjourn  the  election  in  their  discretion,  a  refusal  to  do  so 
will  not  affect  the  validity  of  the  election,  their  decision  being  conclusive: 
Qoggin  v.  OUmer,  1  Bartlett^  70;  Trigg  v.  Preston,  CL  &  H.  EL  Cas.  77;  but 
the  power  so  to  do  should  be  exercised  only  in  ease  of  necessity:  People  v. 
MarUn,  5  N.  Y.  22. 

Polling  Plaees.  —  Where  no  polling  place  is  expressly  fixed  or  provided  for 
by  law,  the  election  may  be  held  at  the  usual  place:  State  v.  Calhoun,  61  Miss. 
556;  if  there  is  no  reason  to  the  contrary;  for  the  mere  position  of  tiie  ballot- 
box  will  not  make  an  election  null  and  void  unless  by  reason  of  resulting 
injury:  Augtutin  v.  Eggleston,  12  La.  Ann.  366.  If  the  officer  authorized  te 
fix  tiie  pcJling  places  should  fraudulently  so  arrange  them  as  to  dis- 
franchise a  number  of  voters,  the  election  would  be  set  aside:  Hogan  v.  Pike, 
2  Bartlett^  281.  If  the  holding  of  the  election  at  particular  designated  places 
is  provided  by  law,  the  statute  is  mandatory,  unless  a  change  is  absolutely 
necessary,  as  on  account  of  destruction  of  the  building  in  which  the  election 
should  be  held,  and  the  like:  Chadwiek  v.  Nelvin,  Br.  £1.  Cas.  251;  S.  C,  68 
VtL  St.  333.  Adjournment  in  good  faith  from  one  polling  place  to  another, 
irhen  shown  not  to  have  affected  the  reoult,  will  not  vitiate  the  election:  Far^ 
fkigton  V.  Turner,  53  Mich.  27;  S.  C,  tl  Am.  Bep.  88.    The  removal  should 
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lie  the  result  of  necessity,  and  not  to  an  onieasoiiable  distance:  ChadtMs  r. 
Mdrin,  Br.  EL  Oaa.  261;  S.  C,  68  Pa.  St.  333;  Dale  ▼.  Trwm,  78  IS.  170; 
Miller  v.  Bnglieh^  21  N.  J.  L.  317;  C<mmimweoM  ▼.  Oommisaionen,  5  Rawle» 
75;  Foster  v.  Seatff,  15  Ohio  St.  635.  Removal  one  hundred  feet  away  to  » 
place  in  sight  of  the  original  place  was  held  reasonable:  Dale  r.  Irtdnf  78  HL 
170;  Hawee  ▼.  Miller,  56  Iowa,  396.  Bat  a  removal  to  a  place  several  miles 
away  was  held  to  invalidate  the  election:  Knowlee  v.  Teatee,  31  OaL  82; 
ChadtnA  v.  Mdebi,  68  Pa.  St.  333;  S.  0.,  Br  BL  Gas.  251.  Whm,  on  troable 
occorring,  part  of  the  electors  removed  to  another  place,  and  set  up  a  ballot- 
box,  and  voting  continued  at  both  places,  the  legally  constitated  officers  hav- 
ing moved  away  to  the  new  place,  it  was  held  that  both  elections  were  void: 
CcmmonweaUh  v.  ComndeekmerB,  5  Bawle,  45;  and  so  a  box  of  ballots  of  regular 
voters  who  withdrew  from  the  legal  polling  place  to  another  place  may  be  re- 
jected: Word  V.  ByheBt  61  Miss.  649;  though  it  is  held  in  this  case  that  the  court 
might  take  proo&,  and  if  satisfied  that  the  box  contained  valid  and  fair  votes, 
order  them  counted.  But  where  no  polling  place  was  opened  in  a  certain 
precinct,  the  election  would  not  be  set  aside  unless  the  result  is  shown  to 
have  been  affocted  by  such  omission:  LotdeaUe  R,B.  Oo.yr,  Oomtiff  Ocmi,  2 
Sneed,  693;  MeCraw  v.  flaraleon,  4  Ckdd.  34. 

Officers  qf  EUeUon, — An  election  held  and  managed  by  persons  witlioat 
color  of  authority  or  right,  who  were  chosen  at  a  public  meeting  having  no 
authority  so  to  do,  is  void:  Daily  v.  SkleTbrodk^  1  Br.  EL  Oas.  299.  But  eiror 
in  the  appointment  of  election  officers  will  not  affect  the  election,  if  no  injury 
has  resulted:  KclUr  v.  Chapmain,  34  CaL  635;  and  so  where  persons  not  hav* 
ing  the  requisite  qualifications  were  appointed:  SwepUm  v.  JBorfon,  39  Ark. 
549.  There  is  a  distinction  made  between  persons  actiag  under  color  of  offioe^ 
and  those  who  are  mere  usurpers:  People  v.  Codk^  14  Barb.  269.  In  Congress 
it  was  first  held  that  an  election  conducted  by  some  person  not  duly  qoalifiad 
was  void:  Jaduon  v.  Wayne,  CL  &  H.  47;  MeFarkmd  v.  CMpefper^  Id.  221; 
Howard  v.  Cooper,  1  Bartlett;  376.  But  there  wore  at  the  same  time  eases 
to  the  contrary:  MuUOmYi  FviUer,  1  Id.  176;  Clark  v.  Hall,  1  Id.  216;  BU- v. 
Barrett,  1  Id.  313.  In  the  case  of  Bamee  v.  Adams,  2  Id.  760,  the  questioa 
was  finally  settled,  so  far  as  Congress  was  concerned,  and  it  was  held  that  if 
the  officer  was  such  de  /aeto,  and  not  a  mere  usurper,  his  acts  would  not 
avoid  the  election:  Bggleston  v.  Strader,  2  Id.  897.  And  the  question  has  besa 
settled  the  same  way  in  the  courts:  People  v.  Cook,  14  Barb.  259;  S.  OL,  8 
K.  Y.  67;  Taylor  v.  Taylor,  10  Minn.  107;  PritdieU  v.  People,  1  GUm.  629; 
People  V.  Ammons,  6  Id.  107;  ComOy  Court  v.  Sparks,  10  Ma  121;  BaM  v. 
Bank,  11  Serg.  &  R.  414.  Thus  &ilure  or  neglect  of  election  officers  to  be 
sworn,  will  not  invalidate  the  election:  VThipley  v.  MeKwse,  12  OsL  802; 
Rowsds  V.  Smart,  71  Me.  380;  Taylor  v.  Tayhr,  10  Minn.  107;  WeUe  v.  Tay- 
lor, 5  Mont  202;  People  v.  Cook,  14  Barb.  259,  citing  other  cases.  So  the 
fact  that  they  were  sworn  on  a  book  other  than  the  BiUe,  is  immaterial:  Peih 
fie  V.  Cook,  14  Barb.  259;  and  it*  is  held  likewise  rtAnn^ming  an  objection  that 
the  oaths  of  office  of  the  managers  of  an  election  were  not  filed  in  the  ooonty 
clerk's  office:  Trimmier  v.  Bomar,  20  S.  C.  556. 

Whore  an  election  board  consisted  of  three  members,  one  of  whom  was  dis- 
qualified because  a  candidate,  it  was  held  that  as  two  could  conduct  the  eleo- 
tion,  their  proceedings  were  not  vitiated  by  participation  of  the  other: 
People  V.  McManus,  34  Barb.  629;  Taylor  v.  Taylor,  10  Minn.  107.  But 
where  the  law  required  that  three  magistrates  preside^  it  was  held  that  aa 
electi<m,  at  which  two  oat  of  the  three  members  of  the  election  board  were 
not  magistrates,  was  void:  Jackson  v.  Watme,  CL  &  H.  47.    So  where  tiie 
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fftatute  required  that  a  jnstice  of  the  peace  preside,  and  he  was  present  but 
one  half  the  day,  the  election  was  held  to  be  vitiated  by  sach  faot:  /Vanitfifi 
▼.  Kax^manf  66  GhL  260.  That  some  of  the  managers  of  the  election  were  not 
freeholders,  the  statute  requiring  them  to  be  such,  was  held  immaterial:  Cbf- 
Una  v.  Huff,  63  Id.  207.  An  election  was  held  not  void,  because  one  of  the 
candidates  was  the  father-in-law  of  the  manager  of  the  election:  Harding  v. 
CoHqykh,  63  Id.  688.  The  faot  that  the  polls  were  kept  for  a  while  withoat 
clerks,  the  inspectors  acting  as  sach,  was  held  immaterial:  People  v.  Cook,  14 
Barb.  259.  It  is  held  that  an  election  is  not  vitiated  by  the  fact  that  the 
officers  cannot  read,  and  therefore  ask  a  stranger  to  take  the  ballots  from  the 
box  and  read  them:  Sprague  v.  Norway,  31  Cal.  173. 

Fto2enee,  Intkrmdatkn,  cr  Fraud,  — To  avoid  an  election  on  the  ground  of 
intimidation,  it  is  said  that  there  should  be  such  a  display  of  force  as  woul4 
intimidate  men  of  ordinary  firmness:  Harriton  v.  Davia,  1  Bartlett^  341f; 
Bruce  v.  Loan,  1  Id.  482.  But  it  is  held  that  the  whole  poll  should  be  rejected 
only  when  but  for  such  intimidation  the  result  would  have  been  different  or 
uncertain;  for  otherwise  only  the  illegal  votes  should  be  rejected:  People  v. 
Coaiea,  41  Ark.  111.  This  case  differs  from  those  above  in  that  it  holds  that 
if  the  result  would  be  affected,  the  intimidation  need  not  be  such  as  would 
influence  men  of  ordinary  firmness.  But  of  course  voters  who  do  not  use 
even  reasonable  effort  to  cast  a  fair  vote,  cannot  complain  of  intimidation 
and  ask  that  their  votes  be  counted:  Newcum  v.  KirUey,  13  R  Mom.  616. 
Violence  and  intunidation  in  some  preoints  will  not  affect  the  election  in 
others  where  it  was  fair  and  peaceful:  Hunt  v.  Sheldon,  2  Bartlett^  630;  Dor- 
reU  V.  J?a»Zey, 2Id.  764;  Syj^er  v.  St  Martin, 2  Id.  699.  In SkOer.  Maaon,  14 
La.  Ann.  605,  it  is  held  tiiat  it  must  be  shown  that  enough  persons  were  pre- 
vented from  voting  to  have  varied  the  result.  And  to  the  same  effect^  see 
AuguaUn  v.  Sggleaton,  12  Id.  367. 

Fraud,  or  oonduot  claimed  to  be  fraudulent^  will  not  affect  the  validity  of 
an  dection,  unless  it  be  shown  that  it  would  occasion  injury  to  some  one  or 
be  liable  to  change  the  result:  People  v.  Cook,  8  N.  Y.  67;  and  In  re  School 
Diredora,  12  Phila.  672,  it  was  held  that  if  the  poll  could  be  purged  of  fraud 
and  fairly  counted,  the  whole  poll  would  not  be  thrown  out.  Votes  obtained 
by  paying  for  them  are  fraudulent,  and  should  be  thrown  out:  State  v.  OUn, 
23  Wis.  327;  State  v.  Purdy,  36  Id.  218.  But  in  an  election  to  determine 
the  county  seat^  it  is  held  not  to  be  fraudulent  in  this  light,  for  one  com- 
munity to  offer,  in  case  the  coun^  seat  should  be  there  located,  to  do  acts 
and  make  improvements  for  the  public  advantage:  Diahon  v.  Smith,  10  Iowa, 
215.  Offering  to  serve  for  a  less  salary  than  the  law  allows,  is  held  to  be  such 
technicsl  fraud  as  would  avoid  an  election:  State  v.  Purdy,  36  Wis.  213. 
Fraud  of  election  officer,  though  detected,  if  not  sufficient  to  affect  the  re- 
ault,  will  not  vitiate  the  election:  Judkina  v.  HiU,  50  N.  H.  104;  and  so  with 
misconduct  not  amounting  to  fraud:  Dobyna  v.  Wardon,  50  Ind.  298. 

IndigibiUty  qf  (kmdidaU.  —  The  fact  that  the  candidate  receiving  the  highest 
vote  is  ineligible,  does  not  operate  to  elect  the  candidate  receiving  the  next 
highest  vote:  See  Saundera  v.  Haynea,  13  Cal.  146,  especially  if  the  ineligibility 
does  not  appear  on  the  face  of  the  ballots:  Bamum  v.  Oibnan,  27  Minn.  466; 
8.  C,  38  Am.  Bep.  304.  In  Stoepaton  v.  Barton,  39  Ark.  649,  it  is  held  that  if 
the  vote  for  an  ineligible  candidate  is  made  void  by  statute,  the  rule  may  be 
otherwise.  In  case  of  no  statutory  provision,  the  election  being  void,  a  new 
election  must  be  had:  Dryden  v.  Swinbume,  20  W.  Va.  89.  In  OuUck  v.  New, 
14  Ind.  93,  however,  it  was  held  to  the  contrary,  and  the  court  said  tha4 
^otes  for  an  ineligible  person  were  thrown  away,  and  must  not  be  ooonted. 
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Where  one  of  two  candidates  died  before  the  polls  opened,  thong^  the  Judges 
and  voters  knew  it»  and  he  reoeired  the  highest  Tote,  it  was  held  that  the 
ether  was  not  therefore  elected:  State  ▼.  WeM,  7  Ma  App.  142.  IRie  elee- 
toral  commission  of  Congress  in  1877  made  dedsums  in  accord  with  the  ma- 
jority of  the  above  cases.  They  held  that  where  there  were  several  candi- 
dates for  one  office,  and  one  of  these,  who  received  the  hi^est  vote  was 
ineligible,  the  others,  or  the  one  of  them  who  received  the  next  highest  vote^ 
was  not  entitled  to  the  office:  See  Electoral  Commissiim  Report  of  1877,  U.  & 
DocnmentH,  p.  640;  Oronm'B  Oase^  and  others. 

MiaceUaneouB,  —  The  fact  that  officers  of  election  have  the  poll-list  copied 
alphabetically,  and  vse  this  in  connection  with  tiie  pdll-list  required  by  stat- 
ute for  convenience,  will  not  affect  the  poll:  ITogom  v.  PUe,  2  Bartlett^  88L 
Voters  cannot  be  deprived  of  their  votes  by  ne^^ect  of  the  officer  to  make  re- 
torn  within  due  time:  Bomrlamd  v.  HUdreih,  26  OaL  161;  as  for  instance^ 
where  they  neglected  to  properly  certify  to  the  correctnesB  of  the  retnni,  and 
afterwards  offered  to  do  so,  no  fraud  appearing:  People  v.  Norheim,  99  HL 
653.  The  &tct  that  the  poll-book  was  not  sealed,  if  by  oversight^  the  book 
not  appearing  to  have  been  tampered  with,  will  not  affset  the  validity  of  the 
poll:  Pattonv.  ObotM,  41  Ark.  111.  A  poll  is  not  to  be  thrown  out  beoaoao  only 
a  minority  of  the  electors  voted:  Augtutin  v.  Eggletbrn,  12  La.  Ann.  866;  Com' 
numwealth  v.  Beedf  2  Ashm.  261.  The  mere  fact  that  a  candidate  innocently 
handled  the  ballots,  and  on  being  cautioned  desisted,  will  not  vitiate  the  elec- 
tion: Borkau's  Case^  2  Pars.  603.  Using  a  gourd  in  place  of  a  r^nlar  ballot- 
box,  if  carefully  kept»  is  immaterial:  AmMv,  Lea,  CL  ft  H.  601.  The  facttliat 
voters  were  sworn  on  a  book  other  than  the  BiUe^  all  thinking  it  was  sooli, 
is  immaterial:  People  v.  Cook,  14  Barb.  259.  An  excess  of  the  number  of  bal- 
lots over  the  number  of  voters  on  the  poll-list^  cast  for  a  certain  dass  of  offi- 
cers, will  not  affect  the  vote  cast  for  another,  where  the  number  of  votes  in 
the  Utter  case  tamed  with  the  poU-list :  i^dnl^v.PitibJR,  60  Iowa,  313.  Where 
certain  voters  paired  off  by  agreement^  but  some  of  tiiem  afterwards  vrted 
notwithstanding  the  agreement^  the  election  was  held  valid:  FiaU  v.  Peopt% 
S9I1L64. 


Pboplb  V.  Wayne  Cibciuit  Coubt, 

[u  MicmoAir,  age.] 

Wbxt  07  Pbohibitioii  laBUWB  OHLT  TO  BncRAiv  Aoiunr  or  Oouaa  in 
excess  of  jurisdiction,  and  does  not  lie  to  restrain  any  aetioa  whidk  can 
be  reviewed  by  any  of  the  ordinary  methods. 

Uhdsr  MxcmaAir  Pbobatb  Ststxm,  Mvoh  ov  Equirr  JuRnnronmr  is 
vested  in  probate  courts,  and  chancery  oonrts  have  therafore  Jnzisdioticn 
in  those  cases  only  in  which  an  adequate  remedy  does  not  exiBt  in  the 
probate  court. 

Pbohibition  D0I8  MOT  Lix  TO  BjE&ft&AiN  AoxBOir  OV  Ck>inrr  cm  Gbuuvobbt 
upon  bill  in  equity,  filed  against  the  special  guardian  of  a  noh  emipoe,  by 
one  who^  on  appeal  from  the  probate  coort»  had  been  appointed  general 
guardian,  and  alleging  that  error  had  been  brou^t  on  the  order  appoint- 
ing complainant  sucl^  guardian,  and  that  defendant  also  prolongSd  hjf 
iqypeal  proceedings  taken  for  his  removal  and  threatened  further  litiga- 
tion, and  was  grossly  misbehaving  as  a  special  gnardian;  and  prayii^ 
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for  an  injimctioD,  the  appomtment  of  a  receiver  and  an  aoooontiag,  it 
being  held  that  each  billdiowed  a  caseof  equi^  jniiadiotioii  to  grant  tbo 
preliminary  relief  prayed. 

Motion  for  writ  of  prohibition.    The  opinion  states  the  facts. 

L.  Biihop  and  A.  Pond^  for  the  motion. 

T,  Romeyn  arid  O,  V.  N.  Lothrop,  for  the  respondent. 

By  Court,  Campbell,  J.  An  application  is  made  to  this 
oonrt  for  a  writ  of  prohibition,  to  restrain  the  circuit  court  for 
the  county  of  Wayne  in  chancery,  from  entertaining  jurisdic- 
tion of  a  bill  filed  for  relief  touching  the  affairs  and  estate  of 
Joseph  Campau,  alleged  to  be  turn  compos  mentis. 

It  appears  that  the  probate  court  appointed  a  guardian,  and 
that  on  appeal  the  order  was  reversed  and  another  guardian 
appointed,  and  the  cause  was  remanded  to  have  security  given 
by  the  new  appointee.  It  is  alleged  that  a  writ  of  error  has 
been  sued  out,  and  that  the  probate  court  regards  this  writ  as 
a  Supersedeas.  A  special  guardian  having  been  appointed  by 
the  probate  court,  and  an  application  for  his  removal  having 
been  instituted  and  entertained,  he  has  appealed  to  the  circuit 
court  from  the  order  requiring  him  to  answer. 

A  bill  is  now  filed  setting  up  this  complicated  litigation, 
alleging  also  the  threats  of  the  special  guardian  to  prolong 
and  further  complicate  it,  and  also  very  gross  misbehavior  on 
his  part,  and  asking  for  an  injunction  and  receiver,  for  an  ac- 
counting, and  for  the  removal  of  the  special  guardian,  and  for 
the  appointment  of  a  general  guardian. 

As  the  writ  of  prohibition,  if  issuable,  is  only  for  excess  of 
jurisdiction,  it  is  not  material  on  this  motion  whether  the  facia 
charged  are  true  or  not. 

There  seems  to  be  no  power  to  issue  this  writ  to  restrain  any 
action  which  can  be  disposed  of  by  appeal,  or  other  ordinary 
method  of  review.  And  as  aU  decrees  upon  the  merits  are 
open  to  review  on  appeal  in  equity,  we  are  only  concerned 
with  the  application  for  relief  pendente  lite  by  injunction  and 
receiver. 

It  is  unnecessary  and  improper,  therefore,  in  such  a  pro- 
ceeding to  determine  the  questions  which  will  thus  be  brought 
VLp  any  further  than  may  be  required  to  settle  the  preliminary 
rights.  I  am  very  strongly  inclined  to  the  opinion  that  un- 
der our  probate  system  the  court  of  chancery  has  only  juris- 
diction in  those  cases  in  which  an  adequate  remedy  does  not 
exist  in  the  probate  court. 
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That  there  are  some  such  cases,  there  is  no  doubt,  but  there 
is  as  little  doubt  that  a  very  large  portion  of  the  old  equity 
jurisdiction  has  been  vested  in  the  courts  of  probate. 

The  facts  alleged  in  the  bill  show  that  there  is  a  contest  for 
possession  between  a  general  guardian  appointed  on  appeal 
from  the  probate  court,  who  has  not  been  allowed  to  qualify, 
and  a  special  guardian  who  has,  by  an  appeal,  suspended  pro- 
ceedings for  his  own  removal,  who  threatens  further  litigation, 
and  who  is  charged  with  gross  fault.  The  probate  court  can 
make  no  effectual  order  settling  this  difficulty,  which  is  not 
liable  to  be  suspended  in  the  same  way,  and  can  therefore 
use  no  effectual  means  to  prevent  at  once  any  abuse  or  mis- 
management of  the  trust.  The  facts  charged  amount  to  an 
alleged  abuse  of  legal  process,  attended  by  danger  of  damage 
to  the  person  and  property  under  guardianship.  Courts  of 
equity  have  always  had  power  to  preserve  property  in  peril 
during  litigation  from  loss  which  could  not  be  repaired  by 
ordinary  means:  3  Daniell's  Ch.  Pr.  1961, 1962.  And  in  a  case 
like  the  present,  where  disputes  exist  concerning  the  rights  of 
both  guardians,  and  those  disputes  are  alleged  to  be  delayed 
of  settlement  in  such  a  way  as  to  create  constant  difficulty 
and  litigation,  there  can  be  no  doubt  of  the  power  of  equity  to 
take  charge  of  the  fund  and  manage  it  until  some  person  ob- 
tains a  legal  right  to  retain  it. 

We  cannot  assume  that  the  court  of  chancery  will  not  de- 
cide fiiirly  and  legally  in  the  matter,  nor  can  we,  by  prohibi- 
tion, control  that  court  if  acting  within  its  jurisdiction. 

The  writ  should  be  denied. 

The  other  justices  concurred. 


Wbit  or  Pbohibition,  when  Lus:  See  Eac  parte  fFlflicMiii^  88  Am.  Deo. 
46;  Bk  parte  BramUadU,  38  Id.  593»  and  note. 


Phcbnix  Insurance  Company  v.  Allen. 

[U  MiCHIQAN,  501.] 

19 GTS  Patablb  in  "Current  Funds'*  is  Rbgardkd  as  Patabls  onlt 
in  snoh  funds  as  are  current  by  law,  in  the  absence  of  all  evidence  sboir* 
ing  that  anything  else  is  current  at  the  place  of  payment. 

RlCEIFT    BT    CrSDITOR,   OF    DraFT,    AB    CONDITIONAL    PaTXKNT    OF    DkBT^ 

operates  to  suspend  his  right  of  action  upon  the  debt»  until  tiie  draft  is 
properly  presented  for  payment  and  payment  refused,  and  impoees  npca 
him  the  duty  of  doing  everything  with  respect  to  the  draft  iHiich  ia 
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necossary  to  fix  the  liability  of  the  parties,  and  the  onu$  is  upon  him  to 
show  that  he  has  performed  that  du^,  when  he  seeks  to  recover  upon 
the  original  oanse  of  action. 

BlOKT    D&Arr    must    BX    PBI8BNTXD    IOR    PaTBCXNT    within    RSAflONABUI 

Toa;  and  a  oonrt  cannot^  as  a  matter  of  law,  say  that  any  delay  is 
reasonable  beyond  that  wMch  is  required  in  the  ordinary  ooorse  of  bnsi- 
ness,  withoat  special  inconvenience  to  the  holder,  or  by  the  special  cir- 
cnmstanoes  of  the  particnlar  case. 

DlLAT   lOB    Pk&IOD  OV   TwXNTT-ONX   DaTS,  to   MaKB   FBMSKSmtMST   lOB 

Patbcxnt  or  Siqbt  Dbatt,  drawn  upon  persons  in  a  city,  twelve  to 
foorteen  hoars  distant  from  the  place  where  it  was  drawn,  there  being  a 
daily  mail  between  the  two  places,  is  unreasonable,  and  it  is  error  in 
such  case  to  submit  to  the  jury  the  question  whether  the  draft  was  pre« 
sented  within  a  reasonable  time,  no  evidence  being  given  to  excuse  cr 
explain  the  delay. 
CouvBiL  SHOULD  HOT  BB  PxBMiTTXD  TO  BxAD  TO  JuBT  and  commeut  upca 
oases  found  in  the  books  of  reports,  upon  a  question  submitted  to  tlieni 
as  one  of  fact;  as  in  this  case,  whether  the  dxaft  was  presented  for  pay- 
ment within  a  reasonable  time. 

Assumpsit.    The  opinion  states  the  facts. 

Douglass  and  Andrews,  for  the  plaintifiF  in  error. 

C  J.  Walker  and  O.  V.  N.  Lotkropy  for  the  defendant  in  error. 

By  Court,  Chbistiancy,  J.  This  was  an  action  of  assumpsU 
brought  by  Allen,  the  plaintiff  below,  against  the  company,  to 
recover  the  amount  of  a  loss  by  fire  under  a  policy  issued  by 
the  company  to  Allen. 

The  declaration  contained  counts  upon  the  policy  and  the 
common  counts.  The  plea  was  the  general  issue.  It  ap- 
peared from  the  evidence  introduced  by  the  plaintiff  (and  of 
these  facts  there  was  no  dispute) ^  that  on  the  twentieth  day 
of  April,  1861,  the  loss  under  the  policy  had  been  adjusted  by 
compromise  between  Allen  and  the  company  (the  latter  act- 
ing through  one  Holden,  their  agent,  having  power  to  ac^ust 
losses)  at  the  sum  of  $1,106.25,  which  was  agreed  by  said 
agent  to  be  paid  by  a  draft  drawn  by  him  on  the  general  agents 
of  the  Phcenix  Company  at  Cincinnati,  ''payable  in  Chicago 
exchange."  The  draft  for  the  amount  was  so  drawn  on  the 
same  day,  upon  R.  H.  &  H.  M.  Magill,  general  agents  of  the 
company  at  Cincinnati,  payable  to  the  order  of  Allen  at  one 
day's  sight.  This  draft  was  indorsed  by  Allen  to  Stephens 
and  Beatty,  of  Detroit,  for  whose  use  the  action  was  brought; 
the  plaintiff,  however,  retaining  some  interest  in  it,  but  what, 
did  not  appear.  Stephens  and  Beatty  indorsed  and  transmit- 
ted this  draft  to  Harrison  and  Hooper,  their  agents  in  Cincin- 
nati, for  presentment  and  demand  of  payment,  who  duly  pre- 
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eented  it  to  the  drawees,  on  the  2d  of  May,  1861,  and  received 
and  accepted  from  the  drawees,  as  and  for  a  compliance  with 
said  draft  or  order,  a  bill  of  exchange  drawn  by  J.  H.  Bussing 
&  Co.,  bankers  at  Cincinnati,  npbn  Hoffman  and  Gelpecke, 
bankers  at  Chicago,  and  indorsed  by  said  R.  H.  &  H.  M.  Ma- 
gill,  general  agents  as  aforesaid.  This  last  draft  was  in  the 
following  words  and  figures: — 

^'$1,106.25.    Walnut  Street  Bank,  Cincinnati,  May  2, 1861. 
''  Pay  to  the  order  of  R.  H.  &  H.  M.  Magill,  general  agents, 
eleven  hundred  and  six  and  twenty-five  hundredths  dollars, 
current  funds.  O.  H.  Bussing  &  Co. 

^'To  Hoffman  and  Oelpeces,  Chicago,  111." 

This  draft  was  received  by  Stephens  and  Beatty,  at  Detroit, 
from  their  agents  in  Cincinnati,  on  the  fourth  day  of  May, 
1861,  and  on  the  twenty-fifth  day  of  the  same  month  tbej  trans- 
mitted it  by  mail  to  their  agents  in  Chicago,  for  presentment 
and  demand  of  payment;  and  on  the  twenty-ninth  day  of  the 
same  month,  it  was  duly  presented  to  Hoffman  and  Oelpecke, 
the  drawees,  and  payment  demanded,  which  payment  was 
refused;  and  it  was  thereupon  protested  for  non-payment,  and 
due  notice  thereof  given. 

It  was  admitted  there  were  daily  mails  between  Detroit  and 
Cincinnati,  between  Detroit  and  Chicago,  and  between  Detroit 
and  Grand  Rapids,  and  that  the  several  times  occupied  in  the 
transmission  of  the  mails  between  these  several  points  were  as 
follows:  Between  Detroit  and  Cincinnati,  firom  twelve  to 
twenty-four  hours;  between  Detroit  and  Chicago,  from  twelve 
to  fourteen  hours;  and  between  Detroit  and  Grand  Rapids,  less 
than  twelve  hours.  There  was  no  other  evidence  touching  the 
<]uestion  of  diligence  in  presenting  the  draft  for  payment. 

The  draft  was  offered  in  evidence  by  the  plaintiff,  under  the 
common  counts,  but  rejected  by  the  court,  on  the  ground  that 
it  was  not  negotiable,  because  payable  in  current  funds,  and 
not  in  cash.  As  the  plaintiff  does  not  complain  of  the  judg- 
ment, and  we  think  the  draft  was  properly  excluded  for  another 
reason,  it  is  only  important  to  notice  this  point  for  the  bearing 
it  may  be  supposed  to  have  upon  another  question  in  the  cause. 
But  in  the  absence  of  all  evidence  that  anything  else  than  cash 
was  treated  as  current  funds  in  Chicago,  we  do  not  see  how  the 
court  could  assume  judicially  to  know  the  fact  or  presume  it; 
until  this  should  be  made  to  appear,  the  current  funds  in  which 
it  was  made  payable  should,  we  think,  be  held  to  be  such  funds 
only  as  were  current  by  law.    We  must  therefore  treat 
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draft  as  a  negotiable  bill  of  exchange,  payable  in  money.  Tt  does 
not  appear  to  have  been  obtained  for  the  purposes  of  exchange; 
that  is,  for  the  purpose  of  transmitting  funds  to  Chicago;  but 
it  is  clear  that  it  was  received  in  payment  of  the  first  draft  or 
order  drawn  by  Holden  and  indorsed  to  Stephens  and  Beatty,  or 
in  other  words,  in  payment  of  the  sum  due  the  plaintiff  for  his 
loss  under  the  policy.  Whether  received  in  absolute  or  condi* 
tional  payment,  was  a  question  for  the  jury  upon  the  evidence. 
Had  they  found  it  was  received  as  absolute  payment,  they 
could  not  have  found  for  the  plaintiff,  as  his  remedy  would 
then  clearly  have  been  confined  to  the  draft  itself,  which  the 
jdaintiff  was  not  allowed  to  introduce  in  evidence.  It  i9 
only,  therefore,  in  respect  to  its  reception  as  conditional  pay 
ment  that  we  are  to  consider  the  question  of  the  plaintiff's 
right  to  sue  for  the  original  indebtedness,  and  the  question  of 
diligence  in  presenting  the  draft  for  payment.  Its  reception 
as  conditional  payment  would  operate  as  a  suspension  of  the 
plaintiff's  original  right  of  action  till  the  draft  should  be  prop- 
erly presented  for  payment,  and  such  payment  was  refused: 
See  authorities  cited  in  2  Am.  Lead.  Cas.  182.  And  we  think 
the  plaintiff,  by  such  acceptance,  must  also  be  understood  to 
have  accepted  the  duty  of  doing  everything  with  respect  to  the 
paper  which  was  necessary  to  fix  the  liability  of  the  drawer 
and  indorsers,  and  the  onvs  of  proving  that  he  has  performed 
this  duty  when  he  seeks  to  recover  upon  the  original  cause  of 
action  for  which  the  paper  was  received. 

In  Jennison  v.  Parker,  7  Mich.  355,  it  was  held  by  a  majority 
of  this  court  that  where  a  draft  drawn  by  a  third  person  was 
indorsed  by  the  debtor,  and  by  him  sent  to  the  creditor,  to  be 
applied  when  paid,  the  creditor  made  the  paper  his  own,  and 
could  not  sue  upon  the  original  debt  if  he  neglected  the  steps 
necessary  to  hold  the  debtor  liable  as  indorser.  We  see  no 
reason  for  departing  from  the  rule  there  laid  down.  We  think 
the  same  reasons  apply  here,  not  only  with  reference  to  the 
indorser,  but  with  at  least  equal  force  to  the  drawers  also; 
«ince,  if  the  drawers  have  been  discharged  by  the  neglect  of 
the  holder  to  present  for  payment  in  due  time,  the  indorsers 
(who,  so  far  as  the  present  question  is  concerned,  may  be  con* 
sidered  as  the  company  for  whom  they  acted),  would  lose  their 
remedy  over  upon  the  drawers;  for  there  is  nothing  in  the  case 
to  show  that  the  drawers  could  be  held  liable  without  due  pre- 
sentment. 

In  2  Am.  Lead.  Ca8.«  p.  183,  upon  a  careful  review  of  the 
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cases,  it  is  laid  down  as  a  general  principle  of.  the  law  mer* 
chant  that  '^  a  plea  that  the  plaintiff  has  taken  the  note  or  bill 
of  a  third  person  on  account  of  the  cause  of  action,  is  a  sufficient 
bar  to^the  suit,  which  can  only  be  removed  by  showing  that 
the  ordinary  course  of  business  has  been  pursued  with  refer- 
ence to  the  security  thus  taken,  and  that  it  has,  notwithstand- 
ing, proved  inadequate  as  a  means  of  payment."  As  a  general 
rule,  we  think,  this  is  just  and  equitable  to  all  parties,  though 
we  think  the  same  special  circumstances  affecting  the  time  of 
presentment  and  notice  might  be  shown  as  in  cases  between 
indorser  and  indorsee.  Thus  understood,  the  rule  is  substan- 
tially the  same  as  that  which  requires  presentment  to  be  made 
within  a  reasonable  time,  having  reference  to  the  ordinary 
course  of  business,  and  the  circumstances  of  each  particular 
case.  The  law  upon  this  subject,  as  a  general  rule,  adapts  it- 
self to  the  ordinary  course  of  business;  or  more  properly 
speaking,  the  ordinary  course  of  business  constitutes  the  gen- 
eral rule  of  law.  When  the  ordinary  course  of  business  has 
established  a  rule  as  to  time  of  presentment,  which  the 
law  has  recognized,  courts  are  bound  judicially  to  notice  it 
without  proof,  as  in  the  case  of  bills  payable  at  a  specified 
day,  or  a  certain  number  of  days  after  date;  and  doubtless 
the  ordinary  course  of  business  may,  to  some  extent,  be  judi- 
cially noticed  in  other  cases.  But  where  the  law  has  adopted 
no  rule  as  to  time  of  presentment,  except  that  it  shall  be 
within  a  reasonable  time,  as  in  the  case  of  bills  payable  at 
sight,  like  the  present,  the  court  cannot,  without  overlooking 
the  objects  for  which  such  presentment  and  notice  of  non- 
payment are  required,  say,  as  matter  of  law,  that  any  delay  is 
reasonable  beyond  that  which  may  be  fairly  required  in  the 
ordinary  course  of  business,  without  special  inconvenience  to 
the  holder;  or  by  the  special  circumstances  of  the  particular 
case.  And  in  a  case  like  the  present,  where  the  paper  does 
not  appear  to  have  been  obtained  for  mere  purposes  of  ex- 
change, but  in  payment  of  a  precedent  debt,  and  was  not  put 
in  circulation,  but  detained  by  the  plaintiff  for  twenty-one 
days  before  it  was  transmitted  for  presentment,  if  we  cannot 
take  judicial  notice  that  this  delay  was  greater  than  required 
by  any  considerations  of  necessity  or  convenience  in  the  usual 
course  of  business,  we  certainly  cannot,  without  evidence  upon 
the  point,  determine,  as  matter  of  law,  that  this  length  of  time 
was  required  by  any  ynjh  considerations,  or  authorized  by 
any  usage  or  cour3e  ot  ousiness  which  we  can  judicially  notice 
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without  proof.  If  there  was  anything  in  the  special  circum- 
stances of  the  case. to  require  it,  or  to  excuse  the  delay,  those 
circumstances  should  have  been  proved.  But  no  such  evi- 
dence was  given  or  offered.  Nothing  whatever  was  shown  to 
excuse  or  explain  the  delay,  or  to  show  why  the  paper  might 
not,  with  equal  convenience  to  the  holder,  or  any  other  per- 
son, have  been  sent  by  the  first  or  next  succeeding  mail. 
There  was  therefore  no  evidence  before  the  jury  tending  to 
show  that  the  time  was  reasonable.  The  time, — the  unex- 
plained delay  of  twenty-one  days, — was  shown.  But  there  was 
no  evidence  of  any  usage  or  course  of  business,  nor  any  special 
circumstances  connected  with  the  particular  case,  from  which 
the  jury  could  be  authorized  to  draw  any  inference  that  the 
time  was  reasonable.  And  the  burden  of  proof  upon  this 
point  rested  upon  the  plaintiff.  So  far  as  the  jury  are  to  pass 
upon  the  question  of  reasonable  time,  their  verdict  must  be 
based  upon  evidence  before  them.  TS  firom  the  naked  fact  of 
the  length  of  time,  the  jury  are  to  determine  its  reasonable- 
ness, without  any  evidence  bearing  upon  the  point,  they  must 
necessarily  determine  it  as  a  question  purely  of  law;  and  this 
is  not  within  their  province.  The  court  therefore  erred  in 
submitting  the  question  to  the  jury. 

Had  there  been  evidence  upon  the  point,  the  questions 
might  have  arisen,  which  were  so  fully  and  ably  discussed  by 
the  counsel,  whether  the  reasonableness  of  the  time  was  a 
question  of  fact  for  the  jury,  or — the  facts  being  undisputed 
— a  question  of  law  for  the  court;  or,  if  disputed,  of  mixed  law 
and  fact,  to  be  decided  by  the  jury  under  the  charge  of  the 
court  upon  the  law.  But  the  plaintiff,  upon  whom  the  burden 
of  proof  rested,  having  failed  to  produce  any  evidence  tending 
to  show  that  the  time  was  reasonable,  and  tliere  being  no  such 
evidence  in  the  case,  these  questions  are  not  properly  before 
us,  and  we  shall  not  enter  upon  their  discussion.  But  what- 
ever view  may  be  taken  of  these  questions,  we  can  see  no 
ground  on  which  the  counsel  for  the  plaintiff  could  be  allowed 
to  read  to  the  jury,  and  to  comment  upon  decided  cases  upon 
the  question,  found  in  the  books  of  reports.  So  far  as  the 
question  was  one  of  law,  these  cases  and  the  arguments  upon 
them  were  for  the  consideration  of  the  court  only;  so  far  as  it 
was  a  question  of  fact,  it  was  to  be  decided  by  the  jury  upon 
the  facts  given  in  evidence  in  the  regular  course  of  the  trial: 
See  Darby  v.  Ouseley^  36  Eng.  L.  &  Eq.  519;  and  the  finding 
of  courts  or  juries  in  other  similar  cases  would  be  wholly  in- 
admissible as  evidence  in  any  stage  of  the  trial. 
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As  there  was  no  evidenoe  tending  to  show  tlie  tiine  to  be 
reasonable,  and  the  court  held  the  question  to  be  one  of  &ci 
for  the  jury,  and  permitted  the  reported  cases  to  be  read  to 
them  against  the  objection  of  defendant's  counsel,  the  jury  must 
naturally  have  inferred  that  they  were  at  liberty  to  consider 
those  decided  cases  as  evidence  upon  which  they  had  a  right 
to  base  their  verdict  The  cases  could  only  be  properly  read 
to,  or  considered  by,  the  jury,  upon  the  hypothesis  that  they 
were  to  decide  the  question  as  one  of  law;  and  such,  in  this 
case,  must  have  been  the  result,  so  far  as  their  verdict  may 
have  been  in  any  way  influenced  by  the  cases  and  the  argu- 
ment based  upon  them. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Manning  and  Campbell,  JJ.,  concurred* 

Mabtin,  C.  J.,  did  not>sit  in  this  case. 


PATianT  nr  "Oubbxmt  Fuvnii"  offset  of  pnnridim  for,  fa  note  or  ehaokx 
8m  Oakna  Ins.  Cb.  v.  Kxngftr^  81  Am.  Deo.  284^  and  note. 

One  RBGEimTo  NaooriABLX  ImirRiTMXNTa  jlb  Ck>LLATXBAL  %aaavat  if 
boond  to  take  steps  to  charge  the  parties:  PldbsM  ▼.  ToHwnugJC*  Adm'r,  S2 
Am.  Dec.  728»  and  note. 

''RxAaoNABLX  Tna"  nr  Law  ov  Nbootiablb  IfurrammiTB  witii  respect 
to  presentment:  See  note  to  Apmar  ▼.  Been,  17  Am.  Dec  646;  and  see  the 
note  to  MerriU  ▼.  Todd,  80  Id.  261,  diflcnwiing  the  law  of  notes  payable  on 
demand,  in  which  the  question  of  reasonable  time  is  considered;  see  also  Walsh 
V,  Dart,  23  Wis.  836,  where  the  coort  cite  the  principal  case  on  this  point, 
and  hold  that  fourteen  days'  delay  before  forwarding  a  bill  for  preaantment 
was  unreasonable. 

BioHT  07  OouimL  TO  BsAD  Law  to  Jixar  nr  OniL  Oaobs  Sea  mhr 
T.  Tatttoi^  76  Am.  Deo.  606,  and  note. 


Gabteb  v.  Hobbs. 

OoKMOK-LAw  loABBum  OF  Iuvkskper  Aitaohxs  only  to  Sucni  Axrsajm 
as  are  receiyed  by  him  in  his  capacity  as  such,  from  one  who  bears  the 
reUtion  of  guest,  by  which  is  meant,  one  who  visits  the  inn  for  the  pur- 
poses which  the  common  law  recogniBoe  as  the  purposes  for  which  inns 
are  kept.  Thus  one  who  resides  at  one  inn  is  not  a  guest  at  another  ion 
in  the  same  town,  at  which  a  ball  is  being  given,  which  he  is  attending; 
merely  because  the  keeper  of  the  inn  supplies  the  dancing-room,  supper, 
and  dressing-room  at  a  certain  price  per  head,  where  the  tickets  for  tbs 
whole  entertainment  are  sold  by  the  firemen's  company  that  is  giving  ihie 
ball,  at  a  hi^ier  rate^  one  of  which  tickets  the  party  has  bought;  and 
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the  izmkaeper  ii  not  liable  to  him,  in  absence  of  negUgenoe,  for  loss  of 
hie  overooati  far  ooUar,  and  gloree,  which  he  has  d^vered  to  the  hotel 
derk  at  the  office  on  coming  in,  at  the  same  time  registering  his  name; 
and  this,  thoagh  during  the  night  he  spent  some  money  for  liqaors  and 
cigars  at  a  saloon  kept  by  the  innkeeper  in  connection  with  the  hoteL 

Action  against  innkeeper  for  value  of  property  of  plaintiff^ 
alleged  to  have  been  lost  while  he  was  a  guest  at  defendant's 
inn.    The  opinion  states  the  facts. 

Sutherland  and  Miller ^  for  the  plaintiff. 

W,  L.  Webber^  for  the  defendant. 

By  Court,  CnBiffnAKCY,  J.  The  plaintiff  seeks  to  recover  for 
the  loss  of  his  property  solely  upon  the  ground  of  the  defend- 
ant's liability  as  innkeeper;  and  his  declaration  will  not  war- 
rant a  recovery  on  the  liability  of  an  ordinary  bailee.  The 
facts  of  the  case,  so  far  as  they  are  material  to  the  question, 
are  undisputed,  and  are  substantially  these:  The  defendant 
was  the  keeper  of  an  inn  or  hotel  in  East  Saginaw  known  as 
the  Bancroft  House.  The  plaintiff,  though  not  a  resident  of 
the  place,  was  at  the  time  a  guest  at  another  inn  across  the 
street  known  as  the  Exchange  Hotel,  where  he  lodged  and 
took  Jbis  meals. 

There  was  a  firemen's  ball  at  the  defendant's  hotel  on  the 
night  in  question,  which  the  plaintiff  attended.  The  arrange- 
ment for  the  ball  between  the  fire  company  and  the  defendant 
was,  that  defendant  was  to  furnish  dancing-room,  supper,  and 
dressing-rooms,  and  was  to  be  paid  by  the  company  one  dollar 
for  each  supper-ticket.  The  tickets  for  admission  to  the  ball 
were  sold  by  a  committee  of  the  fire  company  at  different 
places  (part  of  them  being  sold  at  the  door  of  the  baggage-room 
of  the  hotel,  where  the  plaintiff  purchased  his).  The  price  of 
these  tickets  was  two  dollars  each.  The  reception  committee 
was  appointed  by  the  fire  company.  At  the  door  of  the  dan- 
cing-hall, the  b^l  tickets  were  ti^en  up,  and  supper-tickets 
given  in  their  stead,  by  a  man  employed  by  the  company. 

The  plaintiff,  on  going  to  the  ball,  delivered  his  overcoat, 
fur  collar,  and  gloves  at  the  o£5ce  of  the  hotel,  to  the  son  of 
the  defendant,  who  was  clerk,  and  also  registered  his  name. 
During  the  night  he  spent  money  for  liquor  and  cigars  at  a 
saloon  kept  in  connection  with  the  hotel,  the  defendant  being 
proprietor  of  both,  and  the  articles  being  sold  by  his  servants. 
The  saloon  was  on  the  ground-floor,  had  a  fix>nt  entrance 
from  the  street,  and  a  door  at  the  rear  opening  into  the  hall 
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of  the  hotel,  and  separated  from  the  office  by  a  hall  leading 
to  the  dining-room  and  the  gueets'  washing-room.  Plaintiff 
remained  at  the  party  (ball)  till  it  broke  up,  about  five  or  six 
o'clock  in  the  morning.  Upon  calling  for  his  coat,  collar,  and 
gloves,  the  defendant  and  his  son  looked  for  them,  and  they 
were  not  to  be  found. 

Upon  these  facts,  was  the  defendant  liable  as  innkeeper,  at 
common  law?    This  is  the  only  question  in  the  case. 

The  common-law  liability  of  an  innkeeper,  for  the  loss  of 
the  goods  of  his  guest,  is  special  and  peculiar,  depending  (like 
that  of  common  carriers)  upon  peculiar  grounds  of  public 
policy,  somewhat  analogous  to  those  which  rendered  the  hun- 
dred liable  for  robberies:  Smithes  Lead.  Cas.,  ed.  1852,  265; 
Story  on  Bailments,  sees.  464, 471 ;  and  while  ordinary  bailees 
are  held  responsible  only  on  proof  of  loss  arising  from  some 
fault  on  their  part,  such  as  negligence  or  want  of  diligence,  the 
innkeeper  is  held  liable  without  proof  of  any  negligence  or 
fault;  and  except  in  special  cases,  cannot  discharge  himself  by 
showing  that  the  loss  occurred  without  his  fault,  or  that  of 
those  in  his  employ. 

But  to  hold  the  defendant  liable  as  innkeeper,  it  must  appear 
not  only  that  the  defendant  kept  an  inn,  and  that  the  goods  were 
lost  there,  but  that  he  was  acting  in  the  capacity  of  innkeeper 
on  the  occasion  when  the  goods  were  received,  and  that  the 
plaintiff  was  his  guest;  or  in  other  words,  that  the  plaintiff 
visited  the  inn  for  purposes  which  the  common  law  recognixes 
as  the  purposes  for  which  inns  are  kept 

By  the  original  writ,  specially  framed  for  enforcing  the  lia- 
bility of  innkeepers,  as  well  as  by  the  cases  generally,  an  inn 
would  seem  to  be  a  house  kept  for  the  accommodation  and 
entertainment  of  travelers  and  wayfaring  men,  and  not  for 
those  residing  in  the  same  neighborhood,  who  may  visit,  or 
others  who  may  remain  at,  the  house  for  some  special  purpose 
not  connected  with  passage  or  travel:  See  Calye^s  Ccue,  8  Coke, 
63,  and  note  to  same;  1  Smith's  Tjead.  Cas.  *131;  also  note  to 
Cogga  v.  Bernard^  Ld.  Raym.  909;  S.  C,  1  Smith's  Lead.  Cas. 
♦199. 

In  Thompson  v.  Lacy^  3  Bam.  &  Aid.  283,  it  is  said:  ''The 
true  definition  of  an  inn  is  a  house  where  the  traveler  is  for^ 
nished  with  everything  which  he  has  occasion  for  whilst  on  his 
way."  In  Bac.  Abr.,  tit.  Inns,  B,  an  innkeeper  is  defined  to  be 
''  a  person  who  makes  it  his  business  to  entertain  travelers  and 
passengers,  and  provide  lodging  and  necessaries  for  them,  their 
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horses  and  attendants."  In  Caly^s  Case^  8  Coke,  63,  it  is  said: 
<<  Common  inns  are  instituted  for  passengers  and  wayfaring 
men,  and  therefore  if  a  neighbor,  who  is  no  traveler,  as  a  Mend, 
at  the  request  of  the  innholder,  lodges  there,  and  his  goods  be 
stolen,  etc.,  he  shall  not  have  an  action;  for  the  writ  is  ad  hoB- 
pUandoB  haminsSy  etc.,  tranMuntes  ei  in  eUdem  hospitanteaj*^ 
etc. 

So  if  a  person  come  to  an  inn  on  a  special  contract  to  board 
there,  the  law  treats  him,  not  as  a  guest,  but  as  a  boarder:  Bac. 
Abr.,  tit»  Inns,  C,  6;  Parhhurst  y.  Fostetj  1  Balk.  388;  and  the 
goods  of  a  permanent  boarder  are  not  protected  as  those  of  # 
guest:  Mawaing  y.  WdU,  9  Humph.  746  [61  Am.  Dec.  688]; 
Kx$Un  y.  HUddyraad,  9  B.  Mon.  72,  74  [48  Am.  Dec.  416]. 
So  if  a  person,  who  is  a  guest,  haye  a  room  specially  for  the 
purpose  of  showing  or  selling  his  goods,  he  cannot  hold  the 
innkeeper  to  his  liability,  strictly  as  such,  in  respect  to  these 
goods:  Burgen  y.  ClementSy  4  Maule  &  S.  306. 

In  yiew  of  these  authorities,  and  others  which  might  be  dted, 
we  do  not  tiiink  the  facts  of  this  case  show  that  the  relation  of 
innkeeper  and  guest  existed  between  the  defendant  and  the 
plaintiff;  nor  that  the  defendant  receiyed  the  goods  in  his 
capacity  of  innkeeper,  but  merely  as  an  ordinary  bailee.  He 
could  not,  we  think,  haye  had  a  lien  upon  them  for  the  plain- 
tiff's bill.  The  plaintiff  was  no  more  the  guest  of  the  inn  than 
any  person  residing  across  the  street,  and  attending  the  ball 
on  the  same  occasion.  If  a  guest  at  all,  he  was  rather  the 
guest  of  the  fire  company.  The  defendant,  on  this  particular 
occasion,  was  no  more  acting  in  the  character  of  innkeeper,  as 
to  those  attending  the  ball,  than  any  other  person  furnishing 
the  rooms  and  supper,  at  any  other  house,  for  such  special  occa- 
sion. The  plaintiff  did  not  resort  to  the  hotel  for  any  purpose 
which  brings  him  within  the  common-law  definition  of  the 
guest  of  an  inn. 

The  judgment  of  the  court  below  must  be  reyersed,  and  the 
defendant  is  entitied  to  a  judgment  in  this  court  for  his  costs 
in  both  courts. 

The  other  justices  concurred. 

LiABnorr  ov  ImnaoBFEBa,  GmsoBBLAixT:  See  PdtUgreio  t.  Ba/nums  09  Am. 
Dec  212;  aad  extenaiTe  note  thereto.  As  to  who  ere  gaeitB»  aee  MeDankUv^ 
Bobkmmt  ^  Id-  674^  end  note  on  this  topio  680.  The  prindpel  cue  U  dted 
in  McKm  ▼.  Otoen,  15  Mioh.  131,  to  the  point  that  the  liability  of  innkeepen, 
M  tnsnreni  of  property  of  goe•ti^  resti  on  a  ground  of  pablio  poli<7,  and  not 
en  omtraotk 
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Andrews  v.  Kibbee.     Kibbee  v.  Andrews. 

Lia  MiCHXOAN,  94.J 

OBjaor  07  Cboss-bill  fob  Rxlixf  is  to  Enaslb  a  defendant  to  »Tail  him- 
self of  some  defense  which  can  only  be  made  complete  by  granting  him 
some  affirmative  relief  against  complainant^  or  against  some  co-defend- 
ant. To  be  such,  it  must  be  strictly  confined  to  matters  involved  in  the 
original  cause,  for  if  it  introduces  distinct  matters  it  is  an  original  bill, 
and  the  suits  are  separate  and  distinct. 

Box  IS  Original^  and  kot  Gboss-bill,  which  is  filed  by  the  defendant  in 
a  suit  to  hold  him  as  the  debtor  and  fraudulent  grantee  of  a  judgment* 
debtor,  and  alleges  that  the  complainant  (the  defendant  in  the  earlier 
■nit),  has  become  the  owner  of  the  debt  for  which  the  judgment  was  ren- 
dered, and  of  a  collateral  mortgage  given  to  secure  it^  and  prays  to  hayie 
his  title  to  these  securities  established;  and  also  joins  as  parties  the  said 
judgment  debtor  (who  was  mortgagor  in  the  collateral  mortgage),  and 
the  holder  of  a  prior  mortgage,  and  prays  leave  to  redeem  from  the  prior 
mortgage,  and  the  foreclosure  of  the  other. 

Abbbonks  07  Demand,  upon  Which  Judomxnt  was  rendered,  to  secnre 
debt  of  equal  amount,  is  entitled  to  bring  suit  in  equity  to  enforce  the 
judgment,  and  the  nominal  residuary  interest  in  the  assignor  cannot 
entitle  him  to  bring  suit,  unless  it  be  alleged  in  his  bill  that  the  aftrignrmr 
neglects  or  refoses  to  do  so^  under  ciroomatances  caloilated  to  prejudioe 
his  rights. 

Bill  in  equity.    The  opinion  states  the  facts. 

/•  P.  Whittemore  and  S.  T.  Douglass^  for  the  appellant 

D*  C.  Holbrooh  and  0,  V.  N,  Lothrop^  for  the  respondent. 

By  Court,  Campbell,  J.  These  cases  haying  been  heard 
together,  and  it  being  claimed  on  the  one  hand,  and  denied 
on  the  other,  that  they  are  to  be  regarded  as  cross-suits,  and 
affected  by  the  rules  governing  those,  it  becomes  necessary, 
before  referring  to  the  peculiar  form  of  the  issues,  to  refer  to 
such  of  the  facts  as  may  bear  upon  that  portion  of  the  contro- 
versy. 

Porter  Kibbee  some  years  ago  executed  to  William  S.  Drigga 
a  bond  for  five  thousand  dollars,  and  an  accompanying  mort- 
gage on  certain  property  which  was  encumbered  by  previous 
mortgages  made  by  prior  owners.  This  bond  and  mortgage 
were  assigned  by  Driggs  to  Stephen  C.  Andrews,  who,  on  the 
6th  of  March,  1858,  assigned  them  to  his  uncle,  James  Andrews, 
to  secure  two  notes  for  two  thousand  seven  hundred  dollars 
each,  payable,  respectively,  April  1,  1859,  and  April  1,  1860. 
In  June,  1859,  Stephen  C.  Andrews,  who  had  retained  the  bond 
in  his  possession,  sued  Porter  Kibbee  upon  it,  in  the  name  of 
Driggs,  for  the  use  of  said  Stephen,  and  obtained  judgment 
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upon  it  September  12, 1859,  and  upon  that  judgment,  after  the 
return  of  an  execution,  filed  a  creditor's  bill  in  his  own  name, 
claiming  to  be  the  sole  owner  of  the  claim,  making  no  allusion 
to  James  Andrews  or  his  interests,  and  bringing  in  Henry  C. 
Kibbee  as  indebted  to  Porter  Kibbee  upon  alleged  joint  deal- 
ings, and  as  having  taken  the  title  to  certain  land  from  Porter 
Kibbee,  with  intent  to  hinder  and  defraud  his  creditors.  The 
Buhls  were  brought  in  as  purchasers  of  the  same  land.  This 
bill  was  filed  December  21,  1859,  and  was  defended  by  Henry 
G.  Eabbee,  and  proofs  were  taken  from  time  to  time  on  both 
sides.  In  March,  1861,  Henry  C.  Eabbee  purchased  the  securi- 
ties which  had  been  given  by  Stephen  C.  Andrews  to  James 
Andrews,  and  the  bond  and  mortgage  assigned  as  before  men- 
tioned. In  August,  1861,  he  filed  a  bill  to  establish  his  title  to 
the  securities,  and  to  foreclose  the  mortgage,  making  as  defend- 
ants George  W.  Bissell,  as  holding  the  prior  encumbrances, 
which  he  claimed  the  right  to  redeem.  Porter  Kibbee,  as  mort- 
gagor, and  Stephen  C.  Andrews,  as  assignor  of  the  securities, 
charged  with  having  asserted  a  right  to  collect  them  for  him- 
self by  the  proceedings  at  law  and  in  equity  first  mentioned, 
and  as  having  colluded  with  Bissell  to  defeat  the  equity  of 
redemption  in  the  mortgaged  premises  by  previous  foreclosure 
purchases  in  Bissell's  name.  The  court  below  authorized 
Henry  C.  Kibbee  to  sue  at  law  on  the  notes  against  Stephen 
C.  Andrews,  dismissed  the  bill  of  the  latter,  and  granted  a 
decree  allowing  a  redemption  and  sale  of  the  mortgaged 
premises,  but  directing  the  proceeds  to  be  paid  into  court  to 
be  distributed  as  should  be  found  proper  on  a  subsequent 
inquiry. 

Before  examining  into  the  other  questions  which  may  arise 
upon  the  testimony  and  pleadings,  it  is  necessary  to  determine 
whether  the  bill  filed  by  Henry  C.  Eabbee  is  a  cross-bill. 

A  cross-bill  for  purposes  of  relief  is  always  designed  for  the 
purpose  of  enabling  a  defendant  to  avail  himself  of  some  de- 
fense which  can  only  be  made  complete  by  granting  him  some 
affirmative  relief  against  complainant,  or  against  some  co- 
defendant.  Equity  rarely  can  grant  any  affirmative  relief 
upon  an  answer  alone.  If  this  could  be  done,  there  could 
never  be  any  occasion  for  a  cross-bill,  which  must  be  strictly 
confined  to  the  matters  involved  in  the  cause.  A  bill  which 
introduces  other  distinct  matters  is  an  original  bill,  and  the 
suits  are  separate  and  distinct:  Story's  Eq.  PL,  sec.  631;  Orif* 
fith  V.  Merritt,  19  N.  Y.  529. 
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A  brief  comparison  of  the  issues  before  us  shows  that  the 
two  causes  have  very  little  in  common,  and  have  no  common 
issue  of  any  substantial  importance.  The  suit  of  Andrews  is 
purely  a  judgment  creditor's  bill  on  a  personal  judgment. 
The  rights  of  James  Andrews  or  his  assignees  are  not  referred 
to  in  the  pleadings,  and  there  is  no  reference  in  them  to  any 
mortgage  security  connected  with  the  bond  sued  upon.  Such 
a  bill,  had  James  Andrews  retained  his  securities,  would  not 
have  affected  or  prejudiced  his  rights.  He  might  have  filed 
such  a  bill  as  Kibbee's  upon  the  same  facts,  and  it  could  not 
be  in  any  way  connected  with  the  former  suit.  The  fact  that 
Henry  C.  Eibbee  is  a  defendant  in  the  other  suit,  and  is 
sought  to  be  charged  as  a  debtor  or  trustee  of  Porter  Kibbee, 
does  not  prevent  him  from  bringing  such  actions  on  his  own 
account  as  he  may  see  fit,  and  they  cannot  be  deemed  cross- 
actions,  unless  the  issues  are  dependent  upon  the  same  matters. 
A  bill  to  foreclose  or  redeem  a  mortgage  presents  no  case 
which  could  possibly  be  connected  with  a  judgment  creditor's 
bill.  The  controversies,  although  having  an  apparent  relation 
arising  out  of  the  peculiar  circumstances,  have  no  legal  de- 
pendence on  each  other,  each  having  matters  involved  which 
are  entirely  foreign  to  the  other.  The  suits  being  distinct, 
each  must  be  considered  by  itself,  and  determined  upon  its 
own  facts.  In  the  present  case,  it  may  perhaps  lead  to  no 
different  result,  inasmuch  as  no  party  can  be  entitled  to  any 
affirmative  relief  not  warranted  by  the  allegations  in  the 
pleadings. 

The  ownership  by  Stephen  C.  Andrews  of  the  bond  against 
Porter  Kibbee,  is  not  admitted  by  Henry  C.  Kibbee.  The 
judgment,  being  in  favor  of  Driggs,  the  nominal  plaintiff,  must, 
if  valid  at  all,  stand  in  favor  of  the  real  owner,  whoever  he  may 
be.  The  evidence  taken  in  the  creditor's  suit  shows  that 
Andrews  had  previously  assigned  the  bond  and  mortgage  to 
secure  a  debt  of  equal  amount  to  James  Andrews.  The  latter 
only,  therefore,  or  those  succeeding  to  his  title,  could  bring  a 
suit  to  enforce  them.  Stephen  C.  Andrews  had,  it  is  true,  a 
nominal  residuary  interest  in  equity,  but  he  could  not  on  that 
account  bring  any  suit  in  equity,  unless  it  should  be  alleged 
in  his  bill  that  the  assignee  neglected  or  refused  to  do  so,  mi- 
der  circumstances  calculated  to  prejudice  his  rights.  He  has 
no  right  otherwise  to  intermeddle  with  assigned  property.  The 
bill  before  us  goes  upon  no  such  hypothesis.  Stephen  C.  An* 
drews  claims  in  that  to  be  the  sole  owner  of  the  bond  on  which 
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he  Bties,  and  his  pretensions  are  entirely  adverse  to  those  of 
his  assignees,  the  bill  not  alluding  to  any  assignment,  bnt  as- 
serting the  continuance  of  his  original  title. 

It  is  claimed,  however,  that  because  Henry  C.  Kibbee  has 
become  possessed  of  tiie  securities,  and  is  a  party  defendant, 
the  case,  under  its  present  aspect,  is  so  changed  as  to  rectify 
this  objection.  This  is  not  so.  The  testimony  which  shows 
titie  in  Henry  C.  Eibbee  shows  that  the  complainant  had  no 
right  of  action,  such  as  he  sets  up  in  his  bill.  It  is  difficult  to 
see  how  he  could  have  amended  his  bill  so  as  to  remedy  this 
defect,  inasmuch  as  thcaje  is  no  evidence  tending  to  show  any 
indisposition  in  the  assignees  to  enforce  their  claims,  and  An- 
drews makes  no  offer  to  redeem  them.  But  be  this  as  it  may, 
the  bill  has  not  been  amended,  and  no  supplemental  pleadings 
have  been  filed.  The  case  stands  in  a  position  where  no  such 
question  can  be  entertained.    This  bill  was  properly  dismissed. 

The  decree  upon  Eibbee's  bill  is  so  framed  as  to  guard  all 
of  the  lights  which  Andrews  may  have  in  the  premises.  The 
only  controversy  arisiag  upon  Eibbee's  rights  in  the  bond  and 
mortgage  is,  whether  the  notes  given  to  James  Andrews  are 
usurious,  and  on  that  account,  liable  to  deduction.  The  court 
authorized  a  suit  at  law  to  be  brought  upon  these,  and  the 
question  is  one  which  can  be  tried  at  law  more  appropriately 
than  in  equity.  The  decree  granting  a  right  to  redeem  from 
BisselPs  liens,  and  a  right  to  sell  the  mortgaged  premises,  is 
for  the  benefit  of  Andrews  as  much  as  of  Eibbee;  and  inas- 
much as  it  requires  the  proceeds  to  be  paid  into  court,  and  not 
to  Eabbee,  the  latter  can  only  receive  hereafter  so  much  as 
may  be  found  due  him  on  the  notes,  which  will  be  determined 
most  effectively  in  the  suit  at  law. 

The  decree  must  be  affirmed,  with  costs. 

Manning  and  Chbistiancy,  JJ.,  concurred. 
Mabtin,  C.  J.,  was  not  present  at  the  decision. 


CiUMB-BniUi,  RfraoT  or,  amd  whbn  Pbopsb:  See  Amet  ▼.  New  Jtne§ 
Jl  Cb.,  72  Am.  Dea  886.  And  aee  the  extended  note  to  Hwrd  t.  Oom^  83  Id. 
261  et  wq.,  ciieooairing  the  law  relating  to  croas-Uilli,  generally.  Griterion 
io  determine  between  original  and  crowi  bill:  See  PcUoA  ▼.  NatkmU  Batik, 
67  Id.  620.  A  bill  aaauming  to  be  a  croes-biU,  but  bringing  into  a  oaae  new 
matters  not  conneoted  with  the  snbject-matter  of  the  original  wait,  is  to  be 
regarded  as  an  original  bill:  Farmen'  and  M,  Sank  ▼.  Bnmtoih  1^  Mioh. 
172,  dting  the  prinoipal  ease. 
Am.  Dm.  Vol.  LXXxm--49 
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Sgbubmbibb  V.  St.  Paul  and  Paoifio  R  R  Ga 

[8  lonnfOTA,  ULJ 

Not  TBTtiFAmAiff.!  lNJimT.--Breoti]iga1n8UeQp(mwhkhtoUyanilRMid» 
aboat  nx  feet  abore  the  level  of  the  land,  in  front  of  plaintiflf 'a  prapertj, 
ia  not  aooh  a  oaae  of  threatened  irreparable  injury  aa  would  joatiij  tba 
iMnanoe  of  an  injnnotion  before  the  hearing  of  the  caae.  It  oooid  bo 
readily  removed  ahould  the  court  adjudge  it  an  injury,  and  plaintiff 
would  then  have  hia  remedy  in  an  action  for  damagea. 

bjimonoir  will  nOt  bi  Gbahtbd  to  BisTRAnf  Mbbb  TbbspjjBi  whbrb 
Injubt  is  bot  Trbbpakablb  and  deairucttve  to  the  plaintiff 'a  eatata,  but 
ia  auaeeptible  of  perfect  pecuniary  conq^enaation,  and  for  udiioh  the  part^ 
may  obtain  adequate  aatia&botion  in  the  ordinary  oourae  of  law.  The 
injury  must  go  to  the  deetmctian  of  the  inheritance,  and  be  ramedileai 
to  authoriae  an  injunction. 

OBABOB   or    OOMPLAIBT    XMAT    AOXB    WILL    WOBX    TBBBPaBABI.B    IWVBV 

AnouBTi  TO  NoTHorOy  nr  Fioxs  do  not  aoatain  the  allegation. 

fHs  case  18  stated  in  the  opinion. 

M(uUr$on  and  Simons^  for  the  appellantfl. 

AUUf  for  the  respondent. 

By  Coorti  Flandbau,  J.  This  action  is  brought  to  restrain 
the  defendants  fix>m  constructing  a  raihx>ad  over  and  upon  a 
portion  of  the  public  levee  in  the  city  of  8t  Paul,  in  front  of 
lands  owned  by  the  plaintiff.  The  allegations  in  the  com- 
plaint are,  substantially*  that  the  defendants  are  constructing 
a  railroad  over  the  levee,  and  erecting  a  trestle-work  upon 
which  to  lay  the  track,  about  six  feet  above  the  surface  of  the 
land.    The  complaint  charges  that  this  will  irreparably  ixqurs 

730 
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and  damage  the  plaintiff.  A  temporary  injunction  was  la- 
aned  on  the  oomi^aint,  and  from  the  order  granting  it  this 
appeal  is  taken. 

The  act  complained  of  is  nothing  but  a  trespass,  and  how 
the  construction  of  a  railroad  upon  a  trestle-work,  six  feet 
high,  can  work  irreparable  damage  and  injury  to  adjoining  lot- 
holders  is  difficult  to  understand.  It  could  be  cut  down  and 
removed  in  a  very  few  hours,  should  the  courts  decide  the 
question  of  right  against  the  company,  and  order  its  removal; 
and  in  such  event  the  parties  would  be  in  precisely  the  same 
situation  they  were  before  the  commission  of  the  trespass,  with 
the  exception,  perhaps,  of  a  loss  of  business  to  the  plaintiff, 
in  the  enjojrment  of  his  warehouse  property,  caused  by  the 
temporary  existence  of  the  obstruction,  and  easily  compen- 
sated in  damages  recoverable  against  the  trespassers. 

We  understand  the  law,  and  the  practice  of  the  courts  to  be, 
that  no  injunction  will  issue  in  any  case  previous  to  a  deter- 
mination of  the  rights  of  the  parties,  unless  the  act  about  to 
be  committed  by  the  defendant  is  of  such  a  nature  that,  should 
the  right  to  commit  it  be  decided  against  him,  the  consequences 
of  its  commission  would  be  irreparable,  as  for  instance,  the  fa- 
miliar case  of  cutting  timber, — the  trees  once  cut  can  never  be 
restored, — or  working  mines,  which  is  destructive  to  the  inher- 
itance. Distinction  formerly  existed  between  cases  which  were 
properly  in  trespass  and  cases  of  waste;  but  it  is  believed  at 
the  present  day  that  they  stand  upon  substantially  the  same 
ground  in  regard  to  the  issuance  of  injunctions  before  the  trial 
of  the  rights  of  the  parties.  An  injunction  is  not  granted  to 
restrain  a  mere  trespass,  where  the  injury  is  not  irreparable 
and  destructive  to  the  plaintiff's  estate,  but  is  susceptible  of 
perfect  pecuniary  compensation,  and  for  which  the  party  may 
obtain  adequate  satisfaction  in  the  ordinary  course  of  law.  It 
must  be  a  strong  and  peculiar  case  of  trespass,  going  to  the 
destruction  of  the  inheritance,  or  where  the  mischief  is  remedi- 
less, to  entitle  the  party  to  the  interference  of  the  court  by 
injunction:  Jerovu  v.  RosSy  7  Johns.  Ch.  315  [11  Am.  Dec* 
484].  We  see  nothing  in  the  complaint,  of  this  character.  If 
it  turns  out  on  the  trial  that  the  defendants  are  trespassers, 
their  structures  can  be  demolished  with  very  little  trouble, 
and  the  plaintiff's  land  and  interests  restored  to  the  same 
situation  they  occupied  previous  to  the  intrusion  of  the  de* 
fendants.  The  charge  in  the  complaint,  that  the  acts  of  the 
defendants  will  work  irreparable  injury  to  the  plaintiff,  amounts 
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to  nothing,  if  the  facts  upon  which  the  bill  is  founded  do  not 
sustain  the  allegation.  Abundant  authority  for  the  doctrine 
above  stated  will  be  found  in  2  Waterman's  Eden  on  Iiquno- 
tions,  pp.  231-235,  and  notes,  where  the  whole  subject  is  elabo- 
rately discussed. 

The  insufficiency  of  the  complaint  to  justify  the  issuance  of 
the  injunction,  necessitates  the  reversal  of  the  order  appealed 
firom,  and  renders  the  decision  of  the  other  points  raised  in 
the  case  unnecessary. 

The  order  is  therefore  reversed,  and  the  injunction  disscdved. 


p^¥T.w\Ai%  OoMPAHT  MAY  BB  Bvjonnn>  WMOM  Ckunemroxnra  m  Bouki^ 
without  aatfaority  of«r  priTate  pruperty,  for  the  use  of  wbkh.  it  ham  not  paid 
or  tendered  oompenttion,  whether  or  not  the  iiqoiy  is  iireiMucable:  Wmian 
MaryhmdIL  B.  Cb.  t.  Owm(f»,  74  Am.  Deo.  6d8;  and  note. 

EQurrr  dow  vot  Eztbnd  in  Jubisdiotion  to  Cphl  TajatAmmt,  ezeepft 
that  jnriedietioQ  will  be  aaaomed  to  prerent  torti  or  injuries  to  property  by 
jnjiinotian  where  the  plaintiff's  title  is  admittodt  and  where  the  threatened 
injniy  will  canse  ixrepacable  damage:  Qmue  t.  PertkUp  69  Am.  Beo.  728. 

OauKi  OF  EQUirr  may  larEsanaM  bt  Ib  juv onov  to  pre?ent  irreparable 
damage  oansed  1^  acts  done  withoot  antfaority  of  law;  as  where  another  ie 
digging  deep  holes  in  oompUinant's  land,  and  planting  therein  huge  stone 
pillars  or  abutments,  digging  and  oanying  away  laige  benks  of  valnable  elay 
tiierefronif  and  constraoting  an  aqnednot  by  ditehes  and  embankments 
throng  and  dividing  the  land:  BdddaLl  ▼.  Bryant  74  Am.  Dee.  500^  and 
note.  For  examples  of  oases  when  injvnction  will  Ue^  see  also  Bmaky  t.  M» 
L,  W.  Ob.,  73  Id.  676;  Atdriek  ▼.  Howard,  dO  Id.  686,  and  oases  in  notes 
thereta  An  injimotiononght  not  te  be  granted,  nnlass  the  injoiy  is  pvesnog 
and  the  delay  dangerous,  and  there  is  no  adeqnate  remedy  at  law:  Ooodrkk  ▼. 
Moore,  72  Id.  7^  and  note. 

FiTLL  AHD  Caxtod  Dibglosubb  ov  All  Fioxb  umst  be  mads  in  apfliai^ 
tion  for  injnnotion:  J20dtlaff  ▼.  BtyoN,  74  Am.  Beo.  660L 

Xbb  FBnraiK4ii  oasB  wis  vo&lowbd  in  Wkltmmr,8i.FmdSFBK,  A,  A 
Co.,  8  Ifinn.  116. 


Brazil  v.  Moban. 

[8  ifnnmoTA,  SHj 

fiOB  T^nhB  or  MniHnn)  Womab,  oommitted  in  prssenoe  of  her  hnshand,  he 
is  pHma/aae  alone  responsible.  She  is  prosomed  to  aot  by  his  direotioi^ 
or  under  his  oontroL  When  the  ease  is  shown  to  be  otherwise,  and  thai 
she  acted  against  his  will,  the  presnn^tion  is  rebutted. 

Fob  Tobtb  or  Mawrtict)  Womab,  conmiitted  in  the  absence  of  her  husband 
they  are  jointly  liable. 

BEFiraAL  OF  OomtT  TO  Pbbiot  Bbibndaiit  to  Ambnd  is  not  reviewable  ea 
appeal,  as  that  is  matter  in  the  discretion  of  the  lower  court 
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PXBMRTINO    JUBT    TO    TaXS  TO    JXTBT-BOOM    PlBABINOS    IN    CaSI    IB    NOV 

Bbbob. 
To  Wabbant  Bblixf  upon  Gboxjnd  or  Newly  Discotbbed  Evidbngx,  it 
iniist  appear  that  the  proposed  evidenoe  would  not  be  camulatiye,  and 
that  defendant  made  proper  efforts  to  produce  it  at  the  former 


The  opinion  siates  the  case. 

HindSj  for  the  appellant 

Daniels  and  Chrantj  for  the  respondent. 

By  Court,  Ekhbtt,  C.  J.  We  do  not  see  how  the  verdict, 
as  against  Margaret  Moran,  can  be  sustained  in  any  aspect 
that  we  have  been  able  to  take  of  this  case.  She  is  a  married 
woman,  the  wife  of  Lawrence  Moran,  another  of  the  defend- 
ants;  and  it  clearly  appears  from  the  allegations  of  the  com- 
plaint, as  well  as  from  the  evidence  on  the  trial,  that  whatever 
part  she  took  in  the  tort  complained  of,  was  in  the  company 
of  her  husband;  and  for  which,  prima  fade  at  least,  he  alone  is 
responsible.  Kent  seems  to  lay  down  the  broad  doctrine  that 
the  wife  cannot  be  made  liable  at  all  under  such  circumstances: 
2  Kent's  Com.  149;  and  by  another  text-writer  it  is  asserted 
that  where  an  action  is  brought  against  husband  and  wife, 
for  a  battery  by  them  committed  together,  and  both  are  found 
guilty,  judgment  must  be  arrested,  because  the  wife,  under 
fuch  circumstances,  could  not  commit  a  battery":  Reeve's 
jJom.  Rel.  73.  The  case  at  bar  is  identical  with  that  put  by 
Reeve,  and  should,  we  think,  be  governed  by  the  doctrine  he 
lays  down,  although  it  is  not  necessary  in  this  case  to  assert 
the  doctrine  so  broadly. 

There  is  an  occasional  case  to  be  found  where  the  wife  has 
been  held  jointly  liable  with  the  husband  for  torts  oommitted 
by  her  in  his  presence.  Such  is  the  case  reported  in  Wdgener 
V.  BiUy  19  Barb.  821,  where  it  was  held  that  the  presumption 
of  coercion  by  the  husband  may  be  rebutted  by  proofs;  yet 
these  cases  are  exceptional,  and  it  is  believed  are  confined  to 
instances  where  the  wife  was  the  actor  in  committing  the  tort, 
and  the  husband,  though  present,  neither  took  part  himself, 
nor  assented  to  tiie  act  or  conduct  of  the  wife.  Such,  how- 
ever, is  not  the  case  in  this  instance,  for  the  same  evidence 
that  connects  the  wife  with  the  assault  and  battery  committed 
on  the  person  of  the  plaintiff  shows  also  that  she  was  not  an 
actor,  but  merely  an  encourager  of  others,  in  which  she  does 
not  appear  to  have  done  more  than  follow  the  example  of 
her  husband.    They  were  together,  alone,  a  short  distance 
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from  where  tbe  others  were  beating  the  plaintiff;  and  the 
husband,  instead  of  dissenting  from,  seems  heartily  to  have 
approved  of,  if  not  instigated,  what  the  wife  said  on  that  oc- 
casion. Both  endeavored  to  incite  the  others  to  farther  vio- 
lence, but  she  is  not  shown  to  have  said  anything  until  after 
her  Iiusband  set  the  example.  Under  such  circumstances,  the 
presumption  arising  from  the  presence  of  the  husband  is  in  no 
degree  rebutted  or  weakened.  The  only  fact  which  the  plain- 
tiil's  counsel  relies  upon  for  that  purpose,  is  the  alleged 
physical  superiority  of  the  wife  over  the  husband  at  the  time, 
arising  from  his  recent  illness;  but  it  by  no  means  follows 
from  that  alone  that  he  would  lose  thereby  the  habitual  influ- 
ence or  control  which  a  husband  is  presumed  to  possess  and 
exercise  over  the  conduct  of  his  wife  while  in  his  presence.  It 
is  immaterial  to  this  case,  therefore,  whether  the  rule  is  as 
laid  down  by  Kent,  and  by  Reeve,  or  qualified,  as  by  the  de- 
cision in  Wiagener  v.  BiUy  19  Barb.  821,  because  either  is  suffi- 
ciently broad  to  relieve  the  wife  from  responsibility. 

A  feme  covert  is  jointly  liable  with  her  husband  for  all  torts 
committed  by  her  when  not  in  company  with  him,  and  would 
be  so  liable  for  all  committed  while  in  his  company,  but  for 
the  presumption  that  she  acts  by  his  direction,  or  under  his 
control.  But  we  can  readily  see  how  she  may  commit  a  tori 
in  his  presence,  not  only  without  being  coerced  or  influenced 
by  liim  so  to  do,  but  absolutely  against  his  will  and  despite 
his  best  efforts  to  prevent  it.  And  when  such  is  shown  to  be 
the  case,  we  think  that  the  presumption  otherwise  arising  is 
and  ought  to  be  considered  as  rebutted. 

In  this  view  of  the  law,  the  charge  as  requested  by  the  de» 
fendants  on  this  point  is  too  broad;  and  the  court  below  did 
not  err  in  refusing  to  give  it  to  the  jury;  because  he  was 
therein  requested  to  instruct  the  jury  that  the  presence  of  the 
husband  was  conclusive  against  the  plaintiff's  right  to  recover 
against  the  wife  in  any  case  under  the  evidence.  But  as  the 
testimony  is  all  before  us,  we  think  that  as  to  the  wife  the  ver- 
dict cannot  be  sustained;  because  the  evidence  is  not  sufficient 
to  rebut  the  presumption  of  coercion  by  the  husband,  arising 
from  his  presence  at  the  time  she  committed  the  acts  com- 
plained of. 

ill  regard*  to  the  other  defendants,  we  see  nothing  in  the 
record  which  would  justify  us  in  disturbing  the  verdict.  The 
refusal  of  the  court  to  permit  the  defendants  to  amend  is  not 
reviewable  on  appeal,  because  it  is  a  matter  purely  discretion* 
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aiy.  Nor  web  it  error  to  permit  the  jury  to  take  with  thenii 
on  their  retirement,  the  pleadings  in  the  case.  Indeed,  it  is 
difficult  many  times  to  arrive  at  the  several  issues  in  a  case 
upon  which  the  jury  are  to  pass,  without  a  careful  examina- 
tion of  the  pleadings,  which  they  may  have  no  opportunity  of 
doing  before  retiring  for  consultation.  We  are  also  unable  to 
determine  that  there  was  misconduct  either  on  the  part  of  the 
jury  or  the  plaintiff.  Judging  from  the  affidavits  produced, 
we  have  come  to  the  conclusion  that  no  misconduct  on  the 
part  of  either  is  established.  The  damages  are,  in  our  opin- 
ion, exceedingly  moderate,  considering  the  aggravated  nature 
of  the  injuries  which  the  plaintiff  received  at  the  hands  of  the 
defendants.  The  evidence  fully  justifies  the  verdict  as  to  all 
the  defendants  except  Margaret  Moran,  and  we  do  not  think 
that  the  court  erred  in  refusing  to  charge  as  requested.  And 
in  regard  to  the  alleged  newly  discovered  evidence,  we  find 
nothing  material  to  the  issues  joined,  which  is  not  merely  cu- 
mulative to  that  offered  at  the  trial,  or  which  the  defendant 
could  not,  with  reasonable  diligence,  have  discovered  and  pro- 
duced on  that  occasion,  so  far  as  we  are  able  to  see.  Indeed, 
the  defendants  are  not  shown  to  have  made  any  efforts  to  pro- 
duce it;  and  for  aught  that  appears  to  the  contrary,  it  was 
known  to  them  prior  to  the  trial  already  had. 

We  have  thus  briefly,  and  in  the  order  in  which  they  were 
urged,  referred  to  the  several  points  on  which  the  defendants 
predicated  their  motion  for  a  new  trial.  A  more  extended 
examination  would  lead  to  a  minute  discussion  of  the  merits 
of  each,  which  we  deem  unnecessary,  as  the  profession  is  fiet- 
miliar  with  the  learning  applicable  to  the  several  questions 
involved. 

We  desire  to  say,  however,  that  upon  an  appeal  from  an 
order  granting  or  refusing  a  new  trial,  the  question  is  presented 
to  this  court,  and  should  be  considered  and  determined  just 
as  though  the  application  for  a  new  trial  had  been  made  here 
originally.  The  decision  of  the  court  below  should  not,  there- 
fore, have  the  least  influence  upon  the  decision  here.  Nothing 
is  presumed  in  favor  of  the  decisum  from  which  such  an  ap- 
peal is  taken,  except,  perhaps,  when  it  is  based  upon  oral  tes- 
timony taken  in  open  court. 

It  would  appear,  at  first,  that  the  most  natural  way  to  dis- 
pose of  this  appeal,  in  accordance  with  the  views  above  ex- 
pressed, would  be  to  reverse  the  order  appealed  fix>m  as  to  all 
the  defendants  except  Margaret  Moran,  and  to  give  to  her  a 
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new  triaL  Under  the  provisions  of  our  statnte,  we  might, 
3;)erhape,  make  Buch  disposition  of  the  case.  But  a  new  trial 
to  her  alone  would  involve  all  the  issues  already  determined, 
unless  we  should  limit  them,  which  we  do  not  feel  authorized 
to  ^.  And  as  a  verdict  against  her  for  the  same  or  a  different 
amount  would  greatly  complicate  matters,  we  think  it  safer  ta 
follow  the  old  rule  in  such  cases;  and  will  therefore  so  order, 
that  a  new  trial  will  be  given  to  all  the  defendants,  unless  the 
plaintiff  dismiss  the  action  as  against  Margaret  Moran. 


ToBTS  or  Mabbibd  Womsn.  -— Tliis  subject  has  been  lengthily  di^eniMeil 
m  a  previoiu  Tolnme  of  this  eeriee.  In  the  note  to  Commonw&aiih  v.  Heal,  6 
Am.  Deo.  IDS,  all  the  rules  of  law  applicable  to  this  subject  have  been  laid 
down  with  Accuracy,  and  with  an  eztensiye  citation  of  authority.  Con- 
sequently, we  will  here  content  ourselves  with  the  citation  of  the  zeoeni 
cases,  and  such  of  the  earlier  ones  as  appear  to  have  been  omitted  in  oar  for* 
mer  dissertation. 

As  therein  stated,  it  is  well  settled  that  for  the  torts  of  a  wife^  conmiittad 
in  the  company  of  her  husband,  he  is  alone  responsible.  The  law  presnmesi, 
from  the  presence  of  her  husband,  that  she  was  coerced  by  him,  or  that  ab* 
acted  under  his  control,  and  by  his  direction:  BaU  ▼.  BemieU,  21  Ind.  427^ 
Carldtm  ▼.  Haywood,  49  N.  H.  314;  StOer  v.  Peopfe,  77  K.  Y.  411;  BOdnOk 
T.  Cbmp,  41  K.  J.  L.  306;  Zo«mimiy  V.  OoU&eiy,  44  Ark.  40L  But  this  is  % 
rebutable  presumption.  The  presence  and  command  of  the  husband  must 
concur  to  justify  the  exemption  of  the  wife  from  responsibility. 

An  offense  by  his  direction,  but  not  in  his  presence,  or  in  his  pressnce  but 
not  by  his  direction,  is  not  within  the  rule  which  gires  immuni^  to  her;  and 
proof  that  these  were  the  circumstances  which  surrounded  the  oommissioii  of 
the  act  by  her,  makes  her  jointly  liable  with  her  husband:  Kogmmmk^  ▼.  QM' 
herg,  44  Aric  401;  HUdreth  ▼.  Camp,  41  N.  J.  L.  306;  MSler  ▼.  SweUmr,  22 
liich.  301;  Warner  r.  Moran,  60  Me.  227;  State  ▼.  Clmes,  69  Id.  296;  Cbrfe- 
Amv.  Haywood,  49N.H.  314;  Handy  y.  Foley,  121  Mass.  209;  SeOer  ▼.  As- 
pk,  77  N.  T.  411. 

For  torts  committed  by  a  wife,  not  in  the  presence  of  her  husband,  and  not 
by  his  coercion,  they  are  jointly  Uable.  In  such  acase,  if  there  isareoofwy, 
the  judgment  is  against  both,  and  the  wife's  separata  estate  may  be  taken  in 
execution:  Sndih ▼.  Taylor,  11  Oa.  20;  BoUy.  Bemwtt,  21  Ind.  427. 

In  the  recent  case  of  Kotmindty  ▼.  CfMberg,  44  Ark.  401,  the  court  rednoed 
to  four  Tery  succinct  rules  the  oiroomstanoes  under  which  a  mazried  wunuyi 
may  commit  a  tortf  and  the  different  liabilitiea  attached  to  each.  The  court 
say  that  the  torts  of  a  married  woman  may  be  committed  under  any  of  the 
following  droumstances:  1.  Where  the  husband  is  absent^  and  had  no  knoi^* 
edge  of  the  intended  act;  2.  Where  the  husband  is  abaenti  but  where  the 
tort  is  done  under  his  direction  and  instigation;  SL  Where  the  hosband  was 
present,  but  the  wife  acted  of  her  own  volition;  and  4.  Where  the  tort  is  com- 
mitted in  the  company  of  the  husband,  and  by  his  command  or  encouragement. 
'*  In  the  first  three  cases,  they  are  jointly  liable,  and  the  wife  must  be  Joined. 
She  is  reaUy  the  offending  party,  and  if  the  marriage  should  be  dissolved  bj 
divorce  or  the  death  of  either  spouse  before  judgment  recovered,  the  liabilitgr 
si  the  husband  ceases.    He  is  joined  because  the  wife  cannot  be  sued  ^Ioiml 
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Bat  in  the  last  case  sappoeed,  the  law  considen  the  tort  as  oonmiitfcad  by  the 
hoaband,  and  he  alone  is  liable.'*  In  trover,  for  the  nnlawfal  oonyeraion  of  a 
chattel,  alleged  to  have  been  committed  by  the  wife,  both  hnsband  and  wife 
may  be  joined,  but  the  eonyersion  must  be  alleged  to  have  been  for  the  bene- 
fit of  the  hnsband.  It  is  erroneous  to  charge  it  to  have  been  for  their  joint 
bflOflfit:  MMIy.  Fart,  2  Dana,  239;  Tobey  v.  Smith,  15  Gray,  536;  Knowingr. 
Mdmfyf  49  K.  Y.  192-198;  Beetle  ▼.  Lurvey,  101  Mass.  344.  The  conversion 
of  property  to  nse  merely  by  the  wife,  is  to  the  nse  of  her  hnsband,  and  not 
of  hersell  The  mere  detention  of  property  wrongfally  by  her,  is  not  her 
tort^  bat  her  hosband's.  This  appears  from  the  fact  that  the  action  of  deti- 
noe^  the  gist  of  which  was  wrongful  detention,  can  be  maintained  against  the 
Irasband only:  ShawY.  EdtUhan,  46  Vt  389-393. 

An  action  will  lie  against  a  hnsband  and  wife  jointly  for  slanderons  words 
spoken  by  the  wife  before  marriage:  ffawh  v.  Harmon,  5  Binn.  43. 

It  seems  that  an  action  to  recover  for  slanderous  words  spoken  by  a  wife, 
the  dedatation  must  be  against  the  husband  and  wife  jointly,  and  must  oharge 
the  words  to  have  been  spoken  by  the  wif e^  as  from  the  nature  of  slander 
thno  can  be  no  joint  utterance  of  the  words  constitating  it:  Roadoap  ▼.  Sipe^ 
dGratt  213;  BdkerY.  Taung,  44  HI  42. 

BmoT  or  Reoekt  Statdtis  Cohvukrivq  Additidnal  Biobxb  ufoit 
Maretw)  Womset,  ufon  AonoNS  iob  teeib  Tobib.  — The  recent  statutes 
adopted  in  many  of  the  states^  confening  additional  property  rights,  and 
enlarging  the  power  to  contract,  of  married  women,  have  materially  a£feoted 
the  liability  of  husbands  and  wives  for  the  torts  of  the  latter.    The  reasons 
why  the  husband  was  made  liable  at  common  law  for  the  torts  of  his  wife^ 
were  veiy  satisfactory.    He  was  entitled  to  the  rents  and  profits  of  his  wife's 
real  estate  during  coverture,  and  to  the  dominion  over  her  personal  property 
inpossesabu.    Bythemarriage,  the  wife  was  entirely  deprived  of  the  use  and 
disposal  of  her  property,  and  as,  without  qualification,  her  person,  her  labor, 
and  her  earnings  belonged  absolutely  to  her  husband,  she  could  acquire  no  new 
property  by  her  industry;  and  as  he  had  the  power  of  restraining  her  by  domes- 
tio  chastisement  in  moderation,  the  law  thought  it  reasonable  to  make  him 
answer  for  her  misbehavior.    In  contrast  to  this,  the  supreme  court  of  Illinois^ 
m  dismissing  the  effect  of  these  statutes,  say : ' '  Now,  he  cannot  enjoy  the  profits 
of  her  real  estate  without  her  permission.    He  has  no  control  over  her  sepa- 
rate personal  property.    It  is  not  subject  to  his  'disposal,  control,  or  inter- 
ference.'   Language  could  not  be  more  explicit.    All  her  separate  property 
is  'under  her  sole  control,  to  be  held,  owned,  possessed,  and  enjoyed  by  her 
the  same  as  though  she  was  sole  and  unmarried.'    He  has  no  right  to  use  or 
dispose  of  a  horse  or  a  cow  without  her  consent.    He  can  no  longer  interfere 
with  her  choses  in  action.    They  are  under  her  sole  control.    The  product  of 
her  labor  is  her  exclusive  property.    She  alone  can  sue  for  and  enjoy  it 
Any  suit  for  her  earnings  must  be  in  her  own  name,  and  she  may  use  and 
possess  them  free  from  the  interference  of  her  husband  or  his  creditors." 
Again  it  is  said:  "The  rights  acquired  by  the  husband  by  virtue  of  the  mar- 
riage have  almost  all  been  taken  away;  and  the  disabilities  of  the  wife  have 
nearly  all  been  removed."    The  court  then  forcibly  say:  "A  liability  which 
has  for  its  consideration  rights  conferred  should  no  longer  exist  when  the 
consideration  has  failed.    If  the  relations  of  husband  and  wife  have  been  so 
changed  as  to  deprive  him  of  all  right  to  her  property  and  to  the  control  of 
her  person  snd  her  time,  every  principle  of  right  would  be  violated,  to  hold 
him  still  responsible  for  her  conduct.    If  she  is  emancipated,  he  should  no 
^longer  be  enslaved " :  Martin  v.  Bobeon,  65  HL  129;  almost  identical  views 
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am  ezpfMsed  In  Norri$  ▼.  CMdH  32  Kan.  409,  where  the  oout  ooodnde: 
"  Under  the  proviaionB  of  our  atatnte,  the  reaaons  amrigned  for  the  liability 
of  the  hoshand  for  the  torts  of  his  wife  no  longer  hold  good,  and  therafofe^ 
in  oar  opinion,  under  the  changes  made  by  the  statate,  the  liability  no  lo^gsr 
distii  It  is  a  part  of  the  common  law  that  where  the  reason  of  the  role 
fails,  the  rale  fails  with  it."  In  New  York,  the  ooort  hold  that  the  ttatates 
of  that  state  relating  to  the  property  rights  of  married  woMn  hsre  not 
altered  the  common-law  liability  of  the  hnsband  for  the  personal  torts  of  his 
wife,  bat  that  saoh  rale  is  changed  only  as  to  torts  committed  l^  her  In  the 
management  and  control  of  her  separate  property,  for  which  she  alone  is 
liable:  Baum  y. Mtdkn,  47  N.  Y.  677;  JRower.  SmUh,  46  Id.  230;  Bnoh  t. 
Sdwerin,  64  Id.  343.  The  provisions  of  the  Pennsylvania  statate  are  not  aa 
broad  as  those  from  Illinois  and  Kansas  above  mentioned,  and  it  Is  held  hj 
the  courts  of  that  state  that  under  their  statntes  no  exemption  is  given  the 
hnsband  from  liability  for  the  wife's  torts,  except  that  where  a  JndgDMnt  ia 
obtained  against  him  for  such  torts  execntion  most  first  issue  ftgainat  bar 
property:  Qukk  v.  iftOer,  103  Pa.  St.  67. 

It  seems  that  under  the  Michigan  and  Iowa  statutes,  a  husband  would 
enjoy  as  great  immunities  as  under  the  Illinois  and  Kansas  enaotmentat 
BergerY.  Jaeobi,  21  Mich.  216;  Mtu&ekmm  v.  OaUig^,  32  Iowa,  38Si 
aoaH  T.  BmrweO,  32  Id.  894;  Mewkhier  v.  ffaUm,  42  Id.  288. 
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l8HlKNa80TA,9i&J 

PiowiB  or  AnoBBxr  to  Ohb  to  Sell  OxsTAnr  Rial  Bbkaxs  pr  **hofiB  am 
SuAVKVU)  bt"  OxBTAnr  Fbbsok,  where  the  land  was  about  to  be  so  sur- 
veyed as  an  addition  to  a  town,  does  not  empower  the  agent  to  sell  the 
entire  tract  for  a  certain  sum  or  at  so  much  per  acre. 

Whxrb  Osm,  IK  GiviNO  Naked  Powxb,  PBasaBons  di  Jssaamsat  Guat- 
nro  It  the  manner  of  exercising  it,  every  requirement  must  be  strictly 
compUed  with,  or  the  power  does  not  arise. 

Whxbb  Aoint  was  Expowxred  to  Ssll  CKBTAnr  Rial  EIrats  nr  Town 
Lots  as  Sahx  was  about  to  bb  Subybtbd^  and  when  but  a  small  part 
of  it  had  been  surveyed,  he  conveyed  the  entire  tract  in  bulk,  at  so  much 
per  acre,  the  sale  was  unanthoriaed,  and  void  even  as  to  the  part  already 
surveyed. 

Hot  RATmcATiON.  — Where  an  attorney  in  fact^  in  excess  of  his  authority, 
conveys  lands  of  his  principal,  and  the  principal  himself  afterwards  seUa 
other  lands  of  his,  adjoining  thereto,  and  describee  it  as  being  bounded 
by  the  land  deeded  by  his  attorney,  this  is  not  a  ratification  or  confiiin»- 
tion  of  the  unauthoriaed  sale. 

The  opinion  states  the  case. 

Heardj  for  the  plaintiff  in  error. 

/.  and  C.  D.  OUJiUan^  for  the  defendant  in  error. 

By  Court,  Emmett,  C.  J.  The  plaintiff  was  the  owner  of  a 
tract  of  land,  adjoining  the  original  town  of  St  Paul,  in  the 
county  of  St.  Croix,  Wisconsin,  now  county  of  Ramsey,  Min* 
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nesota,  which  was  then  being,  or  about  to  be,  in  part  at  least, 
laid  ont  into  lots,  as  an  addition  to  said  town.  In  January, 
1849,  he  gave  to  one  Boswell  P.  Russell  a  power  of  attorney  to 
sell  and  conyey  the  same,  ''in  lots  as  surveyed  by  6.  W. 
Branson,  and  Russell  afterwards,  in  the  absence  of  the  plain- 
tiff, but  in  pursuance,  as  he  supposed,  of  the  authority  con- 
ferred by  said  letter  of  attorney,  conveyed  to  Guerin,  the 
grantor  of  the  defendant,  a  portion  of  said  tract,  consisting  of 
about  thirteen  acres.  The  part  thus  conveyed  had  not  yet 
been  surveyed  into  lots,  nor  had  it,  or  any  portion  thereof,  been 
in  any  manner  surveyed,  except  that  a  very  small  part,  of 
about  one  third  of  an  acre  in  extent,  and  constituting  the  land 
in  dispute  in  this  action,  had  been  surveyed  into  a  block  and 
streets.  The  first  question  to  be  determined  therefore  is, 
whether  Russell  was  authorized  by  the  power  to  sell  and  con- 
vey any  portion  of  the  property  not  surveyed  into  lots.  We 
must  first  ascertain,  if  possible,  what  was  intended  by  the  use 
of  the  words  ''  in  lots,  as  surveyed  by  B.  W.  Brunson,"  and 
then  give  effect  to  that  intention,  if  we  can  reasonably  and 
equitably  do  so;  for  it  must  not  be  lost  sight  of  that  the  plaintiff 
had  the  right  to  annex  just  such  conditions  to  the  exercise  of 
the  power  as  he  saw  proper;  and  they  being  contained  in  the 
instrument  creating  the  power,  all  persons  dealing  with  the 
attorney  were  bound  to  know  these  conditions  or  restrictions 
upon  his  power  to  convey,  and  are  answerable  for  a  proper 
construction  of  the  terms  by  which  they  are  imposed. 

As  before  remarked,  the  tract  mentioned  and  described  in 
the  power  adjoined  the  town  of  St  Paul,  and  its  value  was 
doubtless  greatly  enhanced  by  that  fiEkct.  It  was  then  being 
or  about  to  be  laid  out  into  town  lots,  as  an  addition  to  said 
town,  and  the  inference  is  fair  that  this  was  being  done  be- 
cause it  could  be  disposed  of  to  better  advantage  as  town  prop- 
erty than  by  the  acre.  It  was  perfectly  natural  for  the  owner, 
therefore,  when  authorizing  an  agent  to  sell,  that  he  should 
limit  him  to  sales  by  the  lot,  instead  of  by  the  acre, — indeed, 
not  to  have  done  so  would  have  been  very  remarkable,  after 
having  laid  it  out  into  town  lots,  or  provided  for  so  doing. 
And  what  form  more  convenient  or  comprehensive  than  that 
adopted,  considered  either  in  regard  to  the  description  of  the 
property  embraced,  or  the  particular  manner  in  which  it 
should  be  disposed  of  7  By  adopting  this  general  description, 
a  particular  enumeration  of  all  the  lots  and  blocks  which 
had  been  or  might  be  made  out  of  eighty  acres  of  land  was 
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avoided, — an  enumeration  which  could  not  pofisibly  be  made 
until  after  the  land  had  been  surveyed  and  platted.  And  to 
my  mind,  by  the  use  of  the  words  "  in  lots  as  siuveyed  by 
B.  W.  Brunson,"  the  idea  is  clearly  conveyed  that  it  could 
only  be  sold  in  small  parcels,  as  designated  on  the  plat.  No 
one,  I  think,  could  reasonably  conclude,  after  reading  this  in- 
strument, that  the  plaintifr  intended  thereby  to  authorize  Rus- 
sell to  sell  and  convey  the  whole  tract  in  one  parcel.  This 
would  not  only  be  inconsistent  with  his  having  it  surveyed 
into  lots  at  all  (a  fact  plainly  inferred  from  the  instrument), 
but  would  be  ignoring  the  words  ''in  lots  as  surveyed,"  etc., 
which,  if  used  for  any  purpose,  we  are  bound  to  give  effect  ta 
if  we  can.  And  yet  Russell  had  the  same  power  to  sell  the 
whole  tract  as  one  parcel  that  he  had  to  sell  any  portion  by 
the  acre.  We  believe  that  it  was  the  intention  of  the  plaintiff, 
by  the  use  of  these  words,  to  limit  Russell  to  a  sale  of  lots 
only,  and  thus  secure  to  himself  the  benefit  to  be  derived  from 
a  sale  of  the  tract  as  town  property. 

The  power  given  was  but  a  naked  power,  and  where  the 
owner  of  an  estate  prescribes  in  the  instrument  creating  such  a 
power  the  manner  of  exercising  it,  every  requirement  must  be 
strictly  complied  with,  or  the  power  does  not  arise:  JctqueM  ▼• 
Toddj  8  Wend.  83;  Munn  v.  Commission  Co.y  15  Johns.  43  [8 
Am.  Dec.  219];  Blackwell  on  Tax  Titles,  49;  Hawkins  v.  Kemp^ 
8  Bast,  410;  Loomis  v.  McClintockj  10  Watts,  274;  and  apply- 
ing a  remark  made  in  the  case  last  cited,  the  attorney  here, 
and  those  with  whom  he  dealt,  were  bound  to  notice  that  there 
was  meaning  if  not  wisdom  in  the  use  of  the  words  ^'  in  lota 
as  surveyed  by  B.  W.  Brunson."  The  particular  manner  in 
which  properfy  is  directed  to  be  sold  and  conveyed,  is  matter 
of  substance,  and  not  of  form  merely.  A  power  to  sell  at  pub- 
lic auction  does  not  authorize  a  sale  by  private  contract,  what- 
ever may  be  the  price  offered:  Dart's  Vendor  and  Purchaser  of 
Real  Estate,  30.  Not  even  if  the  price  is  greater  than  that 
limited:  Id.;  1  Sugden  on  Vendors,  62.  Nor  does  an  author- 
ity to  sell  to  A  for  a  given  sum  necessarily  justify  a  sale  to  B 
for  that  or  even  a  greater  sum:  Dart's  Vendor  and  Purchaser, 
81.  A  power  to  sell  at  retail  would  not  authorixe  a  sale  at 
wholesale,  nor  should  a  power  to  sell  a  tract  in  town  lots  be 
construed  as  authorizing  a  sale  of  the  whole  in  one  body  as  an 
enture  tract 

It  is  contended,  however,  that  although  Russell  may  not 
have  had  authority  to  sell  and  convey  all  the  land  mentioned 
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in  the  deed  to  Guerin,  yet  the  deed  was  good  as  to  the  partic- 
ular piece  here  in  controversy;  because  that  had  been  surveyed 
into  a  block  and  streets.  We  do  not  think  so.  The  main 
object  of  requiring  the  land  to  be  sold  by  lots  was  to  secure  a 
greater  price,  by  making  the  value  of  each  individual  lot  enter 
into  the  estimate,  and  if  this  were  done,  the  amount  received 
therefor,  whatever  the  number  sold,  and  whether  sold  to  one 
man  or  one  hundred,  would  be  but  the  aggregate  of  the  values 
of  the  several  lots.  But  a  sale  by  the  acre  would  defeat  the 
very  object  in  view;  and  although  the  whole  thirteen  acres 
mentioned  in  the  deed  to  Guerin  had  been  surveyed  into  lots, 
I  think  the  deed  would  have  been  void,  because  it  was  sold  in 
a  body,  and  not  sold  in  lots  as  directed  by  the  letter  of  attor- 
ney. It  is  not  the  quantity  sold  that  is  material,  but  the 
selling  it  in  small  parcels  of  the  particular  size  and  shape 
designated  by  the  lots  in  Brunson's  survey.  This  direction 
was  in  no  wise  observed  in  the  case  before  us,  not  even  in 
regard  to  the  portion  which  had  been  surveyed  into  streets 
and  a  block;  for  that  was  not  distinguished  from  the  rest,  and 
was  in  fact  but  about  one-fortieth  part  of  what  was  included 
in  the  description  of  the  piece  conveyed.  Moreover,  we  think 
the  contract  was  entire  and  indivisible.  The  consideration 
was  entire,  and  there  is  nothing  to  indicate  that  a  particular 
price  was  fixed  or  agreed  upon  for  the  portion  surveyed. 

Much  stress  is  also  laid  upon  the  fact  that  some  months 
after  the  deed  from  Russell  to  Guerin,  the  plaintiff  himself 
made  a  deed  conveying  another  portion  of  the  land  to  a  third 
party,  in  which  he  describes  the  land  conveyed  as  bounded  on 
one  side  by  land  deeded  by  Russell,  his  attorney  in  fact,  to 
Guerin.  This,  it  is  claimed,  is  a  ratification  or  confirmation  of 
Russell's  conveyance;  but  we  do  not  see  how  it  can  change 
the  relation  which  the  parties  to  Russell's  deed  previously 
bore  to  each  other.  The  Russell  conveyance  was  referred  to 
as  mere  matter  of  description,  and  we  are  unable  to  see  bow 
the  plaintiff  can  be  prejudiced  thereby.  In  point  of  fiMt, 
Russell  had  "  deeded  "  a  piece  of  land  to  Guerin,  which  lay 
along  one  side  of  that  which  the  plaintiff  was  then  about  to 
convey,  and  the  plaintiff  then  supi)osed  that  he  was  bound  by 
Russell's  deed.  The  description,  therefore,  was  literally  cor* 
rect;  but  it  was  not  made  with  the  purpose  of  adopting,  reoog« 
ciizing,  or  confirming  the  act  of  Russell.  It  scarcely  attains 
to  the  dignity  or  force  of  a  recital,  and  even  if  it  did,  a 
'Stranger  to  the  deed  can  derive  no  benefit  from  it  other  than 
«ould  be  derived  from  any  other  written  admission  that  Riis» 
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aell  had  deeded  to  Ghierin,  a  fietct  never  denied.  BuBaell'a- 
deed  is  the  fact  recited  or  admitted,  not  his  power  to  convey. 
But  were  it  the  power  itself^  what  difference  could  it  make  f 
As  before  remarked,  Gnerin  and  his  grantees  are  strangers  to- 
the  deed.  There  is  no  promise  to  any  one — no  consideration 
to  support  a  promise.  How,  then,  can  they  be  benefited  ?* 
Their  rights  depended  solely  upon  the  mere  question  of  Bus- 
sell's  authority.  They  were  bound  to  notice  the  terms  of  the 
letter  of  attorney,  and  they  took  the  conveyance  at  their  owi» 
risk.  They  had  no  equities  superior  to  those  of  the  plaintiff. 
If  Bussell  had  no  authority  to  make  such  a  conveyance, 
Guerin  was  no  better  off  than  if  Bussell  had  made  it  without 
a  power  of  attorney  for  any  purpose.  And  if  he  had  under- 
taken to  convey,  without  power  of  any  kind,  all  the  admis- 
sions and  redtals  which  the  plaintiff  could  make  to  third 
persons  would  not  suffice  to  pass  the  title, — nothing  short  of 
the  usual  deed,  upon  good  consideration,  could  accomplish 
that  result. 

Nor  do  we  think  that  the  conduct  of  the  plaintiff,  in  this  or 
any  other  particular,  has  been  such  that  he  ought  in  equity  ta 
be  estopped  at  this  time  from  denying  Bussell's  authority  to 
convey  to  Querin.  On  the  contrary,  although  for  a  time 
despairing  of  relief,  during  which  he  seemed  disposed  to  sub- 
mit in  silence  to  that  which  be  could  not  remedy,  yet  he  ha» 
never  received  from  Bussell  any  portion  of  the  consideration 
for  the  conveyance  to  Guerin,  and  seems  always  to  have- 
denied  that  he  bad  i)ower  thus  to  convey;  and  judging  from^ 
the  fact  that  he  was  in  the  actual  possession  of  the  property 
in  dispute  in  this  action,  at  the  commencement  thereof,  he 
seems  never  to  have  surrendered  possession  to  Guerin  or  hi» 
grantees.  He  made  no  representations  to  induce  him  to  pur- 
chase of  Bussell,  or  the  defendant,  or  those  through  whom  he 
holds  to  purchase  of  Guerin;  nor  does  the  defendant  or  any 
one  else  appear  to  have  relied  upon  anything  the  plaintiff  may 
have  said  or  done,  or  omitted  to  say  or  do,  in  purchasing  any 
portion  of  the  land  embraced  in  the  deed  to  Guerin. 

The  judgment  of  the  district  court  in  favor  of  the  defendant 
k  reversed. 


PowsBS  07  AxTOBMXT,  CovsTRUcnos  AWD  EviSGT  owt  Sm  SjaMoek  ▼. 
Bead,  62  Am.  Dee.  648;  BUUnrji-v.  Afonvw,  68  Id.  236;  Oarmm  ▼.  Smitk,  Tt 
Id.  639;  Brvm^9  Appeal,  65  Id.  499,  and  the  notes  to  theM  eaeae.  In  oouid* 
ering  the  extent  of  a  power,  the  intent  of  the  parties  must  oontrol.  In  oqd* 
fonnity  with  this  intent,  a  general  power  may  be  limited,  or  a  Umtted  poww 
made  general:   Wiimm  v.  Troup,  14  Id.  468. 
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JuDOiODrr  ov  Dxbobabos  in  Iitoolyehot  is  DxraonvB  if  thare  is  no  saiB- 
cisnt  proof  of  paUicatioii  of  debtor's  applicfttion,  as  dizeoted  by  the  Jadgs 
in  aooordsnoe  with  seotion  6  of  chapter  79,  Compiled  Ststntes. 

SflDuron. — FlsintiiF  nnneoeeaanly  introduced  in  eridence  certain  affidaviti 
need  to  procure  a  judgment^  together  with  sach  judgment^  for  the  pnr^ 
poee  of  showing  his  discharge  in  insolvency.  Hie  affidavits  showed  the 
judgment  to  be  void.  Held,  that  he  was  bound  by  his  evidence;  that  he 
could  not  claim  the  benefit  of  sach  part  as  was  favorable  to  his  case,  and 
ignore  such  as  was  prejudioiaL 

Qbouhss  or  Atcsok  oh  JuDaMSMT  OF  iHSOLvmoT.  —  Flrovisions  in  insolvency 
law  of  grounds  which  may  be  urged,  and  which  will  render  voidable  the 
discharge  granted  to  sn  iuaolventi  reUto  to  facts  extraneous  to  those  ap> 
pearing  on  the  record.  But  other  causes  may  be  urged,  such  as  that  there 
was  no  sufficient  publication  of  the  insolvent's  application  for  disdharge. 

Wbubbb  Pabtt  a  Bvkb  Allowed  to  Alubob  mB  DnwwsBflB  nr  Ixao^ 
vsxoT  AS  'BLAJonawr,  Quj 


Thb  fiELCts  are  stated  in  the  opinion. 
Smith  and  OUrruin,  for  the  appellant. 
Heardj  for  the  respondent. 

By  Conrti  Atwateb,  J.  This  was  an  action  bionght  by  the 
plaintiff,  Ullman,  to  enjoin  the  defendant  from  proceeding  to 
collect  an  execution  issued  upon  a  judgment  in  favor  of  s^d 
defendant  against  the  plaintiff.  The  ground  of  the  plaintiff 
for  the  relief  claimed  is,  that  subsequent  to  the  rendition  of  the 
judgment,  and  before  the  execution  was  issued,  the  plaintiff 
had  been  discharged  from  his  debts  under  the  provisions  of 
chapter  79,  Compiled  Statutes,  page  654,  relating  to  relief  of 
insolvent  debtors. 

The  answer  put  in  issue  the  discharge,  and  also  set  up  fraud 
in  obtaining  the  same.  There  was  a  reply  denying  the  new 
matter  set  up  in  the  answer. 

The  first  proceeding  disclosed  by  the  paper-book  furnished 
to  the  court  upon  the  trial  of  the  cause  is,  that  *'the  defendant 
objects  to  the  introduction  of  the  insolvent  proceedings  herein,'^ 
upon  various  grounds  stated  with  the  objection.  We  infer 
from  this  that  the  plaintiff  offered  these  proceedings  for  the 
purpose  of  proving  the  allegations  of  the  complaint  in  regard 
to  the  discharge  from  his  debts.  It  appears  that  the  court 
sustained  (he  objection,  ^^so  far  as  to  exclude  the  introduction 
of  the  judgment  roll  in  said  proceeding  as  evidence  in  this 
case/'  The  appellant  alleges  this  as  one  ground  of  error  in 
thei  ruling  of  the  court  below. 
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Among  the  grounds  of  objection  to  the  introduction  of  these 
insolvent  proceedings  was,  that  ''no  proper  proof  was  required 
of  the  publication  of  the  notices  directed  by  the  judge  to  be 
published  as  required  by  section  6  of  chapter  79,  Compiled 
Statutes."  It  appears  that  the  order  required  notice  of  the  ap- 
plication to  be  published  in  the  Jefferson  City  Examiner,  a 
newspaper  published  at  Jefferson  City,  the  capital  of  the  state 
of  Missouri,  and  in  the  St.  Paul  Weekly  Press,  a  newspaper 
published  in  St.  Paul,  Ramsey  County,  once  in  each  week  for 
ten  successive  weeks  prior  to  the  day  of  hearing. 

Section  7  of  chapter  79,  above  referred  to,  provides  that  "on 
the  day,  etc.,  the  judge  or  courts  as  the  case  may  be,  shall  pro- 
ceed to  hear  the  proof  and  allegations  of  the  parties,  and  b^ore 
any  other  proceeding  be  had,  shall  require  proof  of  the  pub- 
lication of  the  notice  as  herein  directed."  Proof  of  the  pub- 
lication of  these  notices  is  thus  made  an  essential  prerequisite 
to  the  right  or  power  of  the  judge  to  proceed  with  the  hearing 
of  the  case. 

With  regard  to  the  notice  published  in  the  St.  Paul  Weekly 
Press,  the  afSdavit  of  publication  stated  that  the  notice  had 
been  published  in  said  paper  for  ten  weeks,  but  did  not  show 
that  it  had  been  published  "once  in  eaoh  week  for  ten  sucoes- 
siye  weeks." 

With  regard  to  the  notice  published  in  the  Jefferson  City 
Examiner,  the  afSdavit  was  not  made  by  the  printer  of  such 
paper,  or  by  his  foreman,  or  principal  clerk,  as  required  by 
section  60  of  chapter  84,  Compiled  Statutes,  nor  that  the  notioe 
annexed  to  the  af&davit  was  taken  from  the  paper  in  which  it 
was  published,  nor  that  it  was  published  once  in  eaoh  week, 
as  required  by  the  order.  The  afldavit  is  also  defective  in 
that  no  venue  is  stated.  The  date  of  the  first  publication  is 
stated  to  be  June  22,  1861,  and  the  last,  August  24th  follow- 
ing, which  shows  only  nine  weeks'  publication,  in  hdj  unless 
the  court  may  assume  the  publication  existing  during  the 
week  following  the  24th. 

The  proof  was  defective  in  regard  to  the  publication  of  both 
these  notices,  either  in  view  of  the  statute  regulating  the  same, 
or  of  the  order  directing  the  publication;  and  was  insufficient  to 
authorize  the  court  to  proceed  to  enter  the  judgment  for  dis- 
charge of  the  insolvent  upon  his  application.  Courts  have 
uniformly  held  that  statutes  of  this  nature  must  be  strictly 
construed,  and  a  party  claiming  a  benefit  under  it  must  show 
a  full  compliance  with  its  provisions.    In  a  proceeding  sum- 
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mary  in  its  nature,  under  which  the  rights  of  creditors  are 
divested  without  their  consent,  and  where  personal  service  of 
notice  of  the  proceedings  is  not  required,  it  surely  is  reasonable 
that  courts  should  carefully  insist  that  creditors  have  at  least 
the  notice  required  by  statute.  And  the  importance  attached 
by  the  framers  of  the  law  to  the  proper  publication  of  the  re- 
quired notice,  is  indicated  by  the  several  provisions  regulating 
the  same,  and  in  the  absolute  prohibition  against  any  proceed- 
ing in  the  matter,  by  the  judge,  until  proof  of  such  publication 
has  been  produced  to  the  court.  In  the  case  of  Kipp  v.  FuOer- 
Con,  4  Minn.  478,  it  was  held  that  a  judgment  could  not  be  at- 
tacked collaterally,  which  had  been  rendered  by  a  superior 
court  upon  a  proceeding  within  the  scope  of  its  general  juris- 
diction. In  this  case,  the  jurisdiction  is  specially  conferred 
by  statute,  and  the  court  expressly  prohibited  from  exercising 
it  to  the  extent  of  entering  a  judgment,  until  certain  condi- 
tions have  been  complied  with. 

The  appellant,  however,  urges  that  these  affidavits  wetb 
wholly  immaterial  to  the  case  on  trial,  and  that  it  was  not  ne- 
cessary for  him  to  prove  that  the  order  of  the  court  had  been 
published  as  directed  in  the  order,  and  that  if  there  had  been 
no  affidavits  or  other  proof  of  the  publication  of  the  order  of 
the  court,  the  other  papers  would  have  been  sufficient  to 
establish  the  allegations  of  the  complaint. 

Whether  this  proposition  be  correct  or  not  in  the  abstract, 
it  is  unnecessary  to  decide,  since  it  is  not  applicable  to  this 
ease,  as  presented  by  the  papers  before  the  court.  Whether 
necessary  or  not,  to  make  out  his  case,  it  appears  that  the 
plainti£f  did,  in  fact,  present  these  affidavits  in  evidence  as 
part  of  the  proceedings  on  the  application  of  the  insolvent  for 
his  discharge.  The  whole  evidence  introduced  by  the  plain- 
tiff mast  be  considered  in  determining  whether  his  discharge 
was  properly  granted.  He  cannot  claim  the  benefit  of  such 
parts  as  may  be  &vorable  to  his  case,  and  at  the  same  time 
ignore  such  as  may  be  prejudicial.  And  if  the  whole  evi- 
dence ottered  showed  that  the  judgment  of  discharge  was  un- 
authorised and  illegal,  there  was  no  error  in  excluding  the 
judgment  roll. 

It  is  further  urged  that  section  24  of  the  insolvency  act 
specifies  and  enumerates  the  causes  and  grounds  which  may 
be  urged,  and  which  shall  render  voidable  the  discharge  granted 
to  an  insolvent,  and  the  objection  now  urged  by  repondent's 
counsel  is  not  there  mentioned. 

Am.  Dae  Vol  LXXXm— 00 
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The  caoseB  specified  in  this  section  are  those  mostly  re- 
lating to  some  fraud  practiced  by  the  applicant  in  the  pro- 
ceedings to  obtain  his  discharge,  and  relate  to  facts  extraneona 
to  those  appearing  of  record.  To  hold  that  a  judgment  of  dis- 
charge could  only  be  attacked  and  vitiated  upon  some  one  or 
more  of  the  grounds  there  specified,  would  be  to  place  such 
judgments  upon  higher  ground  than  those  obtained  in  the 
ordinary  course  of  judicial  proceedings, — a  conclusion  that 
can  hardly  obtain,  whatever  view  may  be  adopted  of  the  in- 
solvent act.  It  will  scarcely  be  claimed  that  a  judgment  of 
discharge  would  be  valid  and  conclusive,  where  no  publicatioQ 
whatever  of  the  notice  required  by  statute  was  made,  in  case 
the  court  or  judge  saw  fit  to  render  a  judgment  in  such  case; 
and  we  think  the  objection  here  made  may  also  be  urged  in 
addition  to  those  enumerated  by  the  statute. 

After  the  judgment  roll  was  excluded,  the  counsel  for  the 
defendant  moved  to  dismiss  the  action,  which  motion  was 
granted,  and  judgment  ordered  for  the  defendant.  It  is  urged 
that  the  court  erred  in  granting  this  motion  without  afiording 
the  plaintiff  an  opportunity  of  offering  other  proof^  as  under 
section  28  of  the  insolvency  act  the  discharge  itself  was  sufil- 
dent  to  entitle  the  plaintifiT  to  the  judgment  prayed  for. 

It  is  a  sufficient  answer  to  this  objection  that  it  does  not 
appear  by  the  record  that  the  plaintiff  offered,  the  discharge 
itself  in  evidence,  or  any  other  proof  whatever.  And  so  far  as 
section  28  is  concerned,  it  may  be  remarked  that  it  does  not 
authorise  an  insolvent  to  bring  any  action  based  upon  his  dis- 
charge, but  only  permits  him  to  plead  such  discharge  in  his 
answer,  in  bar  of  any  action,  based  upon  certain  grounds 
therein  stated.  Neither  that  section,  nor  any  other  contained 
in  the  act,  authorises  the  insolvent  to  plead  his  discharge  for 
any  purpose  as  plaintiff;  and  while  we  deem  it  unneoessaiy 
here  to  decide  this  point,  it  may  be  remarked  that  the  dis- 
charge would  seem  in  most  cases  of  little  practical  value 
unless  this  is  permitted;  as  in  this  case,  executions  might  be 
issued  upon  judgments  obtained  previous  to  the  disohargSy  to 
the  great  annoyance  of  the  debtor,  and  against  which  he  would 
be  remediless,  except  by  action  to  enjoin,  or  motion  to  set 
aside;  though  whether  the  latter  proceeding  could  be  enter- 
tained, it  is  unnecessary  here  to  dedde. 

The  judgment  below  is  affirmed. 


BaorrAL  or  Jubodioiioiial  Facts  nr  Ddobaboi  nr  iBsoLVBVoris 
faelt,  bat  not  oooolwiv*^  erideiiM  of  the  hcU  recited:  Sitmkm  t.  MOIb,  64 
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Am.  Dee.  612.  The  diacharge  is  not  ooncluaiye  evidenoe  of  the  facts  neces* 
esiy  to  gire  the  officer  juzisdictiaQy  and  it  may  he  avoided  in  a  collateral 
aotioii  hy  proof  of  the  non-existence  of  snch  facts:  Note  to  above  case.  Bat 
in  Reed  v.  Vaughn,  65  Id.  133^  it  was  held  that  a  certificate  of  discharge  in 
bankmptoy  cannot  he  impeached  by  pleading  facts  which  show  that  the  court 
wliioh  granted  the  discharge  had  no  jurisdiction  over  the  application  therefor. 

BynoNOB.  — A  nice  iUnstration  of  the  point  made  by  the  court  upon  this 
question  is  afforded  by  a  recent  California  case.  In  an  action  upon  a  policy 
ef  life  insuraneey  the  insurance  company  defended  upon  the  ground  that  the 
assured  had  committed  suicide.  At  the  trial,  after  other  evidence,  plaintiff 
gave  in  evidence  the  preliminary  proofs  of  death  furnished  to  the  company, 
which  proofs  set  out  the  verdict  <rf  a  coroner's  jury  that  deoeased  had  com- 
mitted suicide.  This  document  was  dfered  in  evidence  for  the  sole  purpose 
el  showing  a  compliance  with  the  requirements  of  the  company's  policy,  and 
under  a  claim  that  it  should  be  used  for  no  other  purpose.  Plaintiff  then 
rested,  and  defendant  did  likewise,  relying  upon  the  proofs  as  introduced  by 
pViwtiff  to  sustain  his  case.  The  lower  court  decided  in  favor  of  plaintiff, 
but  the  supreme  court  held  this  to  be  error:  "When  the  papers  were  in 
evidence  they  were  before  the  courts  and  showed  on  their  face  that  the  de- 
ceased had  conmutted  suicide,  and  for  the  purposes  of  the  trial  they  were 
frima /aek  evidence  of  that  ftuct,  and  should  have  been  so  considered  "t 
WaUkerr.  MmkuUHfe  /m.  Ox,  66  OaL  417. 


Hamilton  v.  Batlin. 

18  XnnrasoTA,  408.1 

Aonmr  to  Bmon  Cloud  ibom  Tulk— Pobsbhioh  rot  Nioibsakt. — 
Where  a  party  forges  a  deed  to  himself,  from  plaintii(  of  certain  of  his 
land%  and  by  successive  deeds  the  land  is  conveyed  to  two  other  persons, 
who  are  in  possession  thereof  plaintiff  out  of  possession  may  "»""tr*^«"  an 
actioa  against  all  the  parties  to  have  the  several  deeds,  and  the  records 
tiisreol^  canceled  and  set  aside  as  casting  a  cloud  upon  his  title.  Such 
aaa  action  is  an  equitable  one,  and  is  not  cut  off  by,  nor  is  it  brought  un* 
dsr»  the  statute  authorising  a  party  in  posssssion  by  a  summary  proceed- 
log  to  call  upon  all  persons  making  adverse  daims  to  the  land  to  present 
tiiem  lor  adjudicatian. 

Ths  Opinion  states  the  ease. 

Cooper  and  Comman^  for  the  plaintiffs  in  enor. 

BrUbin  and  Warner,  for  the  defendant  in  error. 

By  Court,  Flandrau,  J.  The  plaintifb  in  the  court  below 
allege  that  John  Batlin  was,  on  the  first  day  of  February,  1856, 
and  still  is,  seised  and  possessed  of  the  title  in  fee-simplo  of 
the  lauds  in  question.  That  a  deed  of  the  same,  £rom  the 
plaintiffs  to  Robert  W.  Hamilton,  was  forged  and  placed  on 
record.  A  series  of  deeds  from  Hamilton  and  his  grantees  are 
set  out    The  action  is  brought  to  cancel  and  set  aside  these 
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several  deeds,  as  casting  a  cloud  upon  the  plaintiff's  title. 
The  answer  puts  in  issue  the  question  of  the  forgery  of  the 
deed  to  Hamilton,  and  alleges  that  the  defendants,  Hart  and 
Cobb,  are  the  owners,  and  entitled  to  the  i)ossession  of  the 
land.  The  possession  of  Hart  and  Cobb  is  admitted.  On  the 
trial,  all  the  issues  were  found  for  the  plaintiff,  but  nothing 
was  said  about  the  possession.  The  question  presented  here 
is,  whether  the  plaintiff  can  maintain  the  action,  unless  he  is 
in  the  actual  possession  of  the  premises^  and  we  are  dted  to 
section  1,  page  595,  of  the  Compiled  Statutes,  as  showing  that 
he  cannot. 

We  have  had  questions  of  this  character  under  consideraUoQ 
on  several  occasions, — in  some  cases  where  the  action  waa 
brought  under  the  statute,  and  in  others  where  it  was  not  In 
the  case  of  Steele  v.  Fishy  2  Minn.  153,  the  action  was  under 
the  statute,  the  complaint  simply  alleging  that  the  plaintiff 
was  in  possession,  and  the  defendant  claims  adversely.  We 
hold  this  sufficient  to  make  a  cause  of  action  against  the  defend- 
ant, and  compel  him  to  place  his  claim  on  record  for  adjudi- 
cation, or  abandon  it. 

In  Meighen  v.  Str<mgy  6  Minn.  179  [80  Am.  Dec.  441],  the 
action  was  brought  under  the  statute,  and  the  proper  allegar 
tion  of  possession  was  made  by  the  plaintiff,  and  put  in  issue 
by  the  defendant.  The  jury,  however,  failed  to  pass  upon  the 
issue  of  possession,  and  found  a  verdict  which  was  incomplete. 
A  new  trial  was  awarded,  partly  upon  this  ground,  and  partly 
upon  other  errors  committed  upon  the  trial.  That  case  holds 
that  where  the  action  is  predicated  upon  the  statute,  possee- 
sioD  is  a  necessary  ingredient  of  the  plaintiff's  case. 

In  DofmeUy  v.  Simontany  7  Minn.  167,  the  action  was  to 
clear  off  the  record  of  a  mortgage  foreclosure  which  had  been 
avoided  by  a  subsequent  redemption.  This  action  was  not 
brought  under  the  statute  at  all,  but  under  a  principle  in 
equity  which  authorizes  an  instrument  originally  valid,  bat 
which  has  by  subsequent  events  become  fundiw  officio  or  ex 
tinguished,  to  be  canceled,  when  its  existence  may  be  a  doQd 
upon  the  plaintiff's  title.  In  this  case,  it  was  insisted  that 
possession  in  the  plaintiff  was  necessary  to  maintain  the  ac- 
tion; but  we  held  otherwise,  as  the  action  was  not  under  the 
statute. 

The  case  of  StaU  v.  Baeheldery  6  Minn.  223  [80  Am.  Dec. 
410],  was  brought  under  the  statute.  Possession  was  alleged, 
and  only  controverted  on  the  ground  that  the  state  could  not 
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haye  such  possesBion  as  was  contemplated  by  the  act  The 
nature  of  this  statute  was  examined  in  the  opinion,  at  pages 
288,  239,  and  the  doctrine  in  Stede  v.  Fish^  2  Id.  168,  ap- 
proved. 

It  will  be  seen  from  these  cases,  that  where  the  action  is 
prosecuted  under  the  statute,  in  the  summary  manner  therein 
authorized,  it  must  be  by  a  party  in  possession;  but  it  does 
not  follow  that  any  of  the  remedies  furnished  by  equity  to 
parties  not  in  possession,  are  by  the  statute  cut  off  or  in  any 
manner  interfered  with.  The  situation  of  the  plaintiff  here 
is  this:  He  is  the  owner  in  fee  of  certain  lands.  Hamilton 
forges  a  deed  of  the  same  to  himself,  and  places  it  on  record. 
He  then  conveys  under  the  forged  deed  to  other  parties,  who 
place  their  deeds  on  record,  and  go  into  possession  of  the  land. 
The  plaintiff  discovers  the  fraud  which  has  been  committed, 
and  desires  to  be  relieved  from  its  effect.  Now  the  only  rea- 
son that  can  be  urged  against  a  resort  to  equity  in  such  a  case 
is,'  that  he  has  an  adequate  remedy  at  law.  The  only  redress 
that  he  could  obtain  at  law,  woidd  be  by  an  action  in  the 
nature  of  ejectment  to  recover  the  possession  of  the  land.  In 
such  an  action,  the  validity  of  the  deed  to  Hamilton,  and 
those  depending  on  it,  could  be  tested,  and  the  plaintiff  re- 
cover the  possession  of  the  land;  but  the  court  in  such  an  ac- 
tion could  not  decree  the  delivery  of  the  deeds,  nor  cancel  the 
record  of  the  same,  which  record  would  remain  a  cloud  upon 
his  title,  quite  as  embarrassing  as  before  the  action  was  brought. 
There  is  no  form  of  action  at  law,  therefore,  that  would  fur- 
nish an  adequate  remedy  under  the  circumstances.  Equity 
cannot  be  ousted  of  jurisdiction  for  this  reason. 

To  show  that  a  case  of  this  character  is  of  equitable  cogni- 
sance, we  have  but  to  refer  to  an  elementary  writer  on  the 
subject.  Mr.  Story,  in  his  commentaries  on  equity,  vol.  2,  sec. 
701,  says,  in  speaking  of  the  cancellation  of  deeds:  "  The  whole 
doctrine  of  courts  of  equity  on  this  subject  is  referable  to  the 
general  jurisdiction,  which  it  exercises  in  favor  of  a  party  qvda 
iim$L  It  is  not  confined  to  cases  where  the  instrument,  having 
been  executed,  is  void  upon  groimd  of  law  or  equity.  But  it 
is  applied  even  in  cases  of  forged  instruments,  which  may  be 
decreed  to  be  given  up  without  any  prior  trial  at  law  on  the 
point  of  forgery."  Now  that  law  and  equity  is  administered 
by  the  same  tribunals,  no  doubt  can  be  entertained  of  the 
power  to  try  all  such  questions  in  the  present  form  of  action. 

The  statute  was  evidently  passed  to  furnish  a  speedy  remedy 
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to  parties  in  possession,  by  a  snmmaxy  proceeding  to  call  upon 
all  persons  making  adverse  claims  to  the  land  to  present  them 
for  adjudication.  The  plaintiff,  under  its  provisions,  is  not 
called  upon  to  set  out  the  claim  made  by  his  adversary,  but 
simply  to  aver  the  ta^i  that  he  makes  a  daim  which  compels 
him  to  sustain  or  abandon  it  This  action  is  not  of  that  char* 
acter.  The  complaint  folly  sets  up  the  defendant's  claim,  and 
demands  specific  relie£  We  think  it  is  well  brought,  under 
the  rule  in  equity  above  quoted,  and  that  the  question  of  poiK 
session  made  by  the  answer  is  immateiiaL 
The  judgment  is  aflSrmed. 


BmovAL  Of  Oloud  ov  TnuL— Oofiirt  of  sfiiiiif  Ins  povwlo 
daed  whioh  it  »  doad  on  title  to  imI  esteto:  Doumhg  t.  Wkmkif4B 
Dm.  ISei  XfosT.  Smd,4AU.  216|  AmbT.  Armm^ 48ia.  7SL 

Jvmuuwnnu  ov  OBAHOiBr  io  not  tikon  sway  1^  itetnte  oonteting  jiii» 
diotiim  on  »  oonrt  of  la>w»  in  cm6s  in  wliibh  oqvi^  origbully  ponMnd  Jiifio> 
dJHifffli  A^  *p^ff^  th^  j^T'y^ifFtifln  fiwm  tint  Hom  Iwoobmi  owioorriti  /\Bfw> 
▼.  Adfait(  66  Am.  Deo.  74;  Omwi  t.  iSlirftar,  62  Id.  74& 

Tarn  PBDRsrAL  ciss  n  oniD  in  Mm^  ▼.  Bkidt,  16  limn.  18^  as  bai^g 
ana  of  tlia  many  caaaaiaiHiidi  tho  alatafea  nMntionad  in  tin  ofinion  bas  baas 
enalniad.  II  ia  aIaoaitadiaralto»T.iVrl*iiki8Id.416^iHMnllife8M. 
staiaintiiar 
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ISlDinnaorAvW.] 

AcHBTAXQiovBmLoirBzoBAvai,  Dbawvov  FABBimnPf  mrOMa 

BBS  ov  FiBMt  in  hia  own  nama^  doaa  not  bind  tin  ibm.    OnapartMrbas 
gaDoral  power  to  bind  the  firm»  bat  only  by  naa  of  tiio  flim  naaaa. 

iBsmDVAL  Mbmbbe  ov  FntM,  Who  AflOBRB  Boa  ov  Bsobabob  Dbawb 
uroH  FntM,  or  BmOwn'SAMM,  doaa not baoosM indifidnaDy liable  nor 
doea  be  bind  the  flnn. 

Ho  Obb  oAir  AooBR  Bol  ov  BiCKABea  but  Fbssoib  orcv  Waoii  is  m 
Dbawv,  BxaiR  lOB  Hobob. 

Thb  opinion  states  the  fiusts. 

fiMt&  and  Oilman^  ton  the  appellantf. 

BrUbin  and  Wamen^  fixr  the  respondent 

By  Court,  Flandbau,  J.  Action  on  bill  of  ezdhange  against 
acceptor.  On  the  eighteenth  day  of  September,  1858,  the  de- 
fendant Patrick  Nash  and  one  William  B.  McOroirty  wise 
partners,  under  the  name,  firm,  and  style  of  ''  Nash  and  Mo> 
Qtorty/*    On  that  day,  Patrick  Mumame  drew  the  bill  in 
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qaeetion  on  the  said  firm,  m  favor  of  William  Devine,  and  to 
luB  order,  payable  in  one  month  from  date.  William  Devine 
indorsed  the  bill  to  the  plaintiff*  who,  on  the  twenty-fifth  day 
of  July,  1859,  presented  the  same  to  Patrick  Nash,  who  ac- 
cepted it  by  writing  on  its  face  the  following  words:  ^'Accepted 
this  25  July,  1859.'' 

The  statnte  of  this  state,  on  the  sabject  of  acceptances,  is  as 
follows: — 

*^  No  person  within  this  territory  shall  be  charged  as  an  ac- 
ceirfor  on  a  bill  of  exchange,  nnless  his  acceptance  shall  be  in 
writing,  signed  by  himself  or  his  lawful  agent" :  Comp.  Stats., 
sec.  7,  875. 

We  will  have  to  consider,  in  deciding  this  case,  two  qneii- 
i  turns:  1.  Whether  the  acceptance  by  Nash  was  good  as  a  part- 

nership acceptance,  and  binding  on  the  firm;  and  2.  Whether 
'  it  was  competent  for  him  to  accept  the  bill  as  an  individual, 

and  incur  a  liability  against  himself  alone.  If  the  acceptance 
was  binding  upon  the  firm,  the  action  is  well  brought  against 
one  of  the  members.  The  Compiled  Statutes,  sec.  88,  p.  636, 
provides  that  '^any  onex>f  the  joint  associates  may  also  be  sued 
for  the  obligations  of  all.''  If  the  liability  was  individual,  the 
acceptor  was,  of  course,  the  proper  defendant. 

In  the  case  of  Mcuan  v.  RutMeyy  1  Camp.  884,  it  was  held 
that  an  acceptance  by  one  member  of  a  firm,  in  his  own  name, 
would  bind  the  firm,  when  the  bill  was  drawn  on  the  firm.  The 
same  was  again  held  in  Wells  v.  MasUrmany  2  Esp.  781.  This 
doctrine  seems  to  have  been  adopted  in  Collyer  on  Partner- 
ship, sec.  410,  and  in  Byles  on  Bills,  144,  on  the  authority  of 
these  cases,  and  some  others  there  collected.  In  the  case  of 
Dcmgal  v.  CowleSj  5  Day,  611,  the  same  is  again  laid  down,  on 
the  authority  of  the  case  of  Mason  v.  Rumseyf  1  Camp.  884. 
There  are  other  cases  that  hold  an  acceptance  by  a  member 
of  a  firm,  in  a  name  other  than  the  firm  name,  to  raise  a  ques- 
tion of  tacty  to  be  left  to  the  jury,  whether  the  name  used  sub- 
stantially describes  the  firm,  or  whether  it  so  far  varies  that 
the  acceptor  must  be  taken  to  have  made  it  on  his  own  ac- 
count: See  Faith  v.  Biehmondy  11  Ad.  &  B.  888;  Drake  ▼. 
Elwytiy  1  Gaines,  184. 

Acceptances  could  formerly  be  made  by  parol,  which  was 
the  law  in  Connecticut  at  the  time  of  the  dedsioii  in  Daugal 
V.  CowleSy  5  Day,  511,  and  that  point  is  expressly  made  by  the 
court  in  deciding  the  case.  The  same  may  be  said  of  the 
case  of  Mason  v.  Rumsey^  1  Camp.  884,  which  was  decided 
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before  the  statute  of  1  &  2  Geo.  IV.,  c.  78,  sec.  2,  which  provided 
that  acceptanoes  to  be  valid  must  be  in  writing.  Even  after 
this  statute,  the  English  courts  have  held  that  the  word  "  ac- 
cepted," written  on  the  bill  by  one  having  authority,  is  suffi- 
cient to  bind  the  drawees.  The  only  principle  upon  which  the 
courts  have  held  that  an  acceptance  by  one  partner  in  his  own 
name  will  bind  the  firm,  is  the  implied  authority  which  each 
member  has  to  act  for  the  whole,  and  when  the  bill  is  drawn 
upon  the  firm  and  accepted  by  one,  they  hold  that  he  intended 
to  accept  it  as  drawn. 

I  find  one  English  case  decided  in  the  court  of  exchequer 
in  1841,  which  holds  a  doctrine  much  more  in  accordance  with 
our  views  of  the  principles  which  should  govern  the  question. 
In  Kirk  v.  JSIurtan,  9  Mees.  A  W.  283,  the  defendants  were 
partners  under  the  name  of  "John  Blurton."  One  of  the  firm 
drew  a  bill  in  the  name  of  ''John  Blurton  &  Co."  The  firm 
was  sued  upon  it,  and  the  partner  who  did  not  driaw  the  bill 
defended:  Faith  v.  Richmond^  11  Ad.  &  B.  839;  Mtuan  v.  Rum- 
My,  1  Camp.  884,  and  other  cases  were  cited.  Alderson,  B.,  in 
delivering  the  opinion,  says:  ''  The  court  do  not  entertain  any 
doubt  as  to  the  principles  of  law  applicable  to  this  case.  One 
partner  can  bind  his  copartner  only  to  the  extent  of  the 
authority  which  is  given  to  partners  generally,  to  enable  them 
to  cany  on  the  partnership  business,"  which  authority  he 
says,  in  another  part  of  the  opinion,  is  ''  to  bind  the  finn  in 
the  name  of  the  partnership  and  in  that  only." 

Since  the  passage  of  our  statute  on  the  subject  of  accept- 
ances, no  inferences  can  be  indulged  in.  To  make  an  ac- 
ceptance valid,  it  must  be  in  writing,  signed  by  the  acceptor 
or  his  lawful  agent.  Mr.  Nash,  as  a  partner  of  the  firm  of 
Nash  and  McOrorty,  had  a  right  to  accept  the  bill  for  the  firm 
by  virtue  of  his  general  powers  as  a  partner,  but  this  power 
of  a  partner  is  to  bind  the  firm  by  the  use  of  the  firm  name, 
and  in  no  other  way.  This  he  did  not  do,  and  we  are  clear 
that  the  acceptance  cannot  be  held  to  bind  the  firm. 

We  are  next  to  consider  whether  fhe  defendant  can  be  held 
as  acceptor  individually.  It  is  a  well-settled  rule  of  com* 
merdal  law,  that  no  one  can  accept  a  bill  but  the  person  upon 
whom  it  is  drawn,  except  for  honor:  PolhiU  v.  WalUr,  8  Bam. 
&  Adol.  114;  Dmia  v.  Clarke,  1  Car.  &  K  177;  May  v.  JTetty, 
27  Ala.  497.  If  a  bill  is  drawn  upon  A,  and  B  accepts  it^ 
the  act  is  merely  voluntary,  without  any  consideration,  and 
creates  no  liability  whatever  in  the  law.    It  is  allowed  for  the 
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convenience  of  commerce,  that  a  person,  other  than  the  drawee, 
may,  after  presentation,  refusal,  and  protest,  accept,  for  the 
honor  of  the  drawer,  or  any  of  the  indorsers,  or  of  all  the 
parties  as  he  may  see  fit;  bat  this  is  a  well-miderstood  trans- 
action, and  is  done  wpra  protest,  and  nnder  certain  wellnsettled 
forms  and  ceremonies.  There  is  no  pretense  that  Mr.  Nash 
was  such  an  acceptor  of  the  bill  in  question. 

Where  a  bill  is  drawn  upon  several  individuals,  an  accept- 
ance by  any  one  of  them  is  binding  upon  him,  although  the 
bill  may  be  treated,  and  should  be,  as  dishonored,  if  not  ac- 
cepted by  all  the  drawees,  because  the  holder  is  entitled  to  the 
acceptance  of  them  all,  but  in  such  case  a  liability  accrues 
against  the  party  accepting,  because  he  is  a  drawee,  as  much 
as  if  the  bill  had  been  drawn  upon  him  alone.  Where,  how- 
ever, the  bill  is  drawn  upon  a  firm,  any  member  of  the  part- 
nership, in  his  individual  capacity,  is  quite  as  much  a  stranger 
to  the  same  as  a  third  person.  He  is  only  connected  with  the 
bill  through  his  membership  of  the  firm,  which  is  drawee,  and 
in  virtue  of  such  membership  he  has  power  to  use  the  firm 
name  in  accepting  it.  If  he  accepts  it  in  his  individual  name, 
he  does  not  bind  the  firai,  and  there  is  no  consideration  for 
his  act  It  is  the  case  of  a  bill  drawn  on  one  party  and  ac- 
cepted by  another. 

The  court,  in  deciding  the  case  below,  after  stating  that  ^'  if 
<Hie  of  several  parties  to  whom  a  bill  is  addressed,  accepts  the 
same,  such  acceptance  will  bind  him,"  adds  in  another  part 
of  the  opinion,  ^'  it  can  hardly  be  said  that  one  of  two  or 
more  partners,  upon  whom  a  bill  is  drawn,  is  so  far  a  stranger 
to  the  bill  that  an  acceptance  will  not  bind  him.  If  one  of 
several  persons  between  whom  no  business  relations  exist,  can 
bind  himself,  by  accepting  a  bill  drawn  on  all,  it  is  not  per- 
ceived why  any  one  of  several  partners  may  not  do  the  like." 
We  have  endeavored  to  show  the  error  of  this  position  above. 
In  the  case  of  a  bill  drawn  upon  several  individuals  *^  between 
whom  no  business  relations  exist,"  each  is  a  drawee  in  his  in- 
dividual capacity,  and  competent  as  such  to  accept;  but  in 
the  case  of  a  bill  drawn  upon  a  firm,  the  association  and  not 
he  individual  members  thereof  is  the  drawee,  and  an  accept- 
ance by  one  member  in  his  own  name  is  not  an  acceptance 
by  the  drawee. 

The  complaint  is  demurrable,  and  the  demurrer  should 
have  been  sustained. 

Order  overruling  demurrer  reversed. 
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IniWpgT.  Jlayifliid;g>ABLDee.  737,  it  it  held  tfasfc  a  UH  of  a^aogd 
bt  acMptod  bj  tha  penon  intended  as  dzmwee  thereof,  or  if  he  refnaae  to  a» 
mgi,  then  by  a  third  penon  for  honor;  hat  in  Croder  ▼.  JSrfer,  51  Id.  72^ 
11  k  nid  lliftt  "in  all  oonlnoti  ooneeming  negotiehle  paper,  the  act  of  one 
partner  hinda  all,  aran  thoo^  he  aign  hia  indiTidnal  name^  if  it  i^peaia  en 
tta  faoa  of  the  pi^er  to  ba  on  partnerah:^  aoooont^  and  to  ha  intended  te 
baTa  a  Joint  eperatiflni  and  tta  holder  nnj,  at  Ma  eleotion,  enforce  payuian^ 
either  Jointly  afdaal  Hm  fifm«  or  aapaiately  againat  the  par^ 
taiaia 
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AwimimsoB  Jjn)  VnouroBy  Jndgmoiit  •gainit^  effect  on  snretiMi  S8^  18C 
AvTSHB  FMnmiov»  n^mtty,  what  raffieient  to  daitroy,  497-000. 
AsBATy  latifiotion  of  munithoriied  acts  of,  what  snfficiiat^  644. 

r<ipireewit»tiani»  power  to  bind  prinoipal  by,  644. 
MmuLL  BoHD^  nirelj  on,  Is  bound  by  the  judgment^  881. 
AmLLATM  PBOOBDiHQfl^  affidaTiti,  how  made  part  of  the  reoord,  44& 

ezoeptions  miut  be  taken  at  the  trial,  467. 

ezoeptioDiv  when  nnneoeenzy,  467. 

new  trial,  when  to  be  granted,  444. 

rerdiel^  whea  ■homld  be  eet  adde  as  agsmst  endenoe^  487. 


Bavk,  liabOity  for  Idhtra  to  notify  Indoner,  888. 

EanuvPTOT,  dJsoliarge,  impeanhing^  786. 
promise  to  pay  debt  baaed  by,  704. 

BgxLDmo  jan>  Loah  Aasoounomi^  history  o^  618. 

prsmfauui  ezaoted  by,  are  not  treated  as  QsarioDS  in  Iftngiandi  818L 
premiiuns  ezaoted  by,  states  in  whiofa  are  regarded  as  iisinioa%  618^  814 
oi;61& 


CoMMOir  Gabbueb,  duty  as  to  delrrery,  86. 

▼alne  of  goods  or  letters,  datj  of  sender  to  disclose,  86. 

See  Bailsqad. 
CoiofVKiOATiOH,  pciTilsged,  attorney,  to  what  may  testify,  118. 

privileged,  persoui  present  when  oommnnication  is  made  to  atton^, 
118. 
ConTBAcrr  of  insane  person,  whether  Tcid  or  Toidable,  623. 
CoirsTiTunoHAL  Law,  calUnga,  power  to  regulate,  742. 

dne  process  of  law,  l^gal  proceedings  which  do  not  fall  within,  731,  717. 
OMnrsTAVCi,  conditions  in,  against  nse  of  property  for  any  other  than 
tain  designated  pnxpoee^  effect  o^  and  acti<»is  to  enf cros^  6S8L 

oonditiions,  wotds  appropriate  to  creation  o(  676. 

frandnlent  as  against  ereditors,  what  is,  634. 

indeilng,  omission  of^  by  recorder,  417,  436. 
OonroEATiOK^  jnrisdiction  over  foreign,  doing  bnsinees  here,  884 
Cousx^  preenmption  In  tuwar  of  jurisdiction  of,  461. 
CuMorAL  Law,  false  pretenses,  726. 

unlawful  act  done  under  belief  that  it  is  lawful,  666. 

i>BATa,  presumption  of  from  abeence,  666. 

I>ui)s^  aoknowledgment  of^  defects  which  are  not  &ktal,  180i 

acknowledgment  of^  Identic  of  grantor  must  be  shown,  180. 

acknowledgment  ol^  must  show  that  grantor  was  known  to  the 
18a 
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Dvuimoiir  of  mfnim  pttrtDcnli^  104. 

DMMJom  for  pwjpwty  wrangfnUj  tnkm  b  wniwiwwry,  15BL 

Dnmmr,  ahmdonmimt  o^  408. 

eonTeyaaoe  prnwling  is  Toidt  488. 

m&n  intnu&on  of  tmpMier  doai  not  dastr^y,  480. 

Dotioe  to  dimwiwd  not  eMontiil  to^  487. 

M-ttLtry  by  going  on  land  with  intendsd  poiehMer*  4811 

M-«ntry  Vf  rarvcying^  488. 

M-«ntry«  ozpfokion  of  diioiinr  not  ommitial  to^  488. 

ro-«ntry  made  by  f oroo^  489. 

M-«itry,  no  f onnal  dedanttion  is  reqnirod,  488. 

Mi«ntry,  to  tenninate»  reqnisiteo  of^  487, 

ro-«ntry,  iHiat  acts  do  not  amount  to^  489. 

ijl^ts  and  romadios  of  owner  after,  487. 

lAnmDrT  ereated  by  adrerae  nser,  693. 

dripping  of  eaTOS,  preooriptive  right  to,  604. 

of  neoearity,  604. 

reaerration  by  grantor,  when  implied,  694. 
BuonoK,  contestant  most  show  error  afiiBeting  result^  700. 

date  of  holding  most  bo  fixed  by  proper  anthority,  78L 

fraud  in  oondnoting,  763. 

improper  reoeption  or  rejection  of  Tote,  750l 

intimidation  sufficient^  avoid,  753. 

irregularities  not  changing  result  do  not  Titiata^  760l 

not  oonduoted  according  to  law,  749. 

nolioe  of^  faQure  to  give,  760. 

offioers  aoting  without  authority,  762. 

officers,  disqualification  of  part  of,  762. 

officers,  failure  to  be  sworn,  762. 

offioers  who  oamiot  read,  763. 

tfiwii— irftn  to  obsenre  mandatory  rule  of  statute^  7601 

poUs,  adjonming  from  one  place  to  another,  761. 

poUs,  dosing  prematurely  or  at  improper  times^  7U 

poUs,  failure  to  open  at  proper  place  or  time^  70L 

poUs,  holding  at  improper  plaoe^  761. 

prodlamation  for,  omiaaion  of,  760. 

TCtem,  n^eot  of  offioera  to  make^  754. 

Totea  caat  contrary  to  agreement  not  to  Tote,  761 

Totea  giyen  for  a  compensation,  763. 

▼otes  giYon  for  inelign>le  candidate,  763. 

Totes  given  to  candidate  who  agrees  to  donate  part  of  salary  to  Ihi 
Uo,768. 
fcroFFiL  against  married  woman  from  pleading  her  ooTertu%  Zlt, 

against  payor  of  note  in  &Yor  of  purchaser,  S81  S48l 

by  silence  or  aoquiesoenoe,  626. 

lN]Nri<  what  constitutes,  318,  324. 

when  not  arailable,  318. 
Btxdenci,  deposit  of  letter  in  postKiffioe  cr sates  pffstnmpHwi  ef  lis  dslh«|^ 

726. 
Rinuu'i'jow  iaaned  without  plaintiff's  authority,  316^ 

irragularity  in  iasuing,  when  <loes  not  affect  purrhssor,  316^ 
KuuuTiO!f  Sals,  inadequacy  of  price  as  ground  for  TacatiQ^  SUL 
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of»  66OI 
070. 
oak,  870l 

OVAUHAV,  iiuvtiM  <4  «ffMt  OD,  of  JudgiiMiik  agniiist  prinmpdv  884 

HiosWATi»  ooonty  oommiwBonTi  not  liable  for  non-repair  ci,  088. 
oAoera  0^  dntios  and  liability  of^  884^ 
iirniaei  fuUng  to  keep  road  in  repair,  when  liable^  884^ 
OTcneer  not  bound  to  repair  beyond  fundi  in  hie  baad%  888b 

iMsmtamom,  bow  far  boond  by  judgment^  888. 

notioe  to^  to  defend  aoitk  886. 
iHiAflT,  fnacStwrnusy  prooeedingi  against^  881. 
JjnAiraTf  oontraot  wbetber  Toid  or  Toidabb  on  acoovnt  0^  888L 

pr eew  nuptioni  regardmgy  888. 

teate  0^488. 

what  anfBfflent  to  ayoid  oontraot^  624^ 
IvTOUjrci,  life^  Tordict  of  ooroner'e  jury  aa  eyidenoe  of  raioide^  787* 


JvitQMJBn  againet  aerignao  of  mortgage,  wben  bmda  aeaignor,  880. 

against  ezeoator  or  administrator,  when  binds  sureties,  888. 

against  guardian,  when  binds  soretiee,  880,  884. 

against  plaintiff  in  attachment,  when  binds  snreties^  882. 

against  prinoipal,  when  binds  soretiee,  381. 

against  sheriff  and  oonstables,  when  binds  soretiea,  882. 

against  sorety,  when  binds  prindpal,  380,  880. 

ngainst  warrantee,  when  binds  warrantor,  888. 

as  evidence  against  sureties,  380,  381. 

assignee  takes,  sab jeot  to  g^re-existing  equities,  818. 

binds  soretiee  on  appeal  bond,  381. 

binds  soretiee  on  injonction  bond,  381. 

ooUateral  attack  on,  when  not  permitted,  834. 

effect  of,  against  persons  responsible  for  defects  in  streets  and  highways 
387. 

efEsot  of,  against  persons  responsible  orer  to  defendants,  386. 

effect  of,  in  actions  to  set  aside  conToyance  as  a  frand  on  platntiil^  884 

foreign,  defenses  to^  887. 

foreign,  jnzisdiotion  is  presumed,  450. 
JmnoiAL  Sau,  confirmation  of,  when  should  be  granted,  487. 
JuBT  TUAL,  instructiQiis  must  not  ignore  any  part  of  the  eridsnos^  9J% 

instmotions  should  not  be  directed  to  isolated  faoti^  118. 

Laws  of  Sistbb  Statu,  judicial  notioe  of,  451. 
LsTTKB,  deposit  in  post-office,  when  evidence  of  deUvery,  788. 
Linr  of  factor,  extent  of,  699. 

IdMiXATioira,  Statuts  or,  abeenoe  from  the  state,  to  stop  running  0^ 
be  such  as  to  change  domicile^  844. 

*'bsyond  seas"  and  "  out  of  the  state  "are  aynonymoustema^  84& 

rsaidenoe  without  state  means  more  than  mere  abeenoeb  844 

ntom  to  the  state^  what  is,  645. 

temporaiy  abeenoe  from  state,  845. 

ifAMWMi  WoMMV,  oonvorsioa  by,  liability  of  hnsliaiid  isi^  717* 
hMbwd's  liabiUty  for  torts  ot  778. 
loint  liafaOity  with  husband  for  tortib  778w 
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UABsntD  WoMXVy  ilaader  by,  joint  liability  irith  hnsbuid  for,  777. 

preiamptioii  that  they  aet  under  compnlrioa  of  hnsbMid,  778b 

etatates  changing  hoabend'e  intereet  in  property  of,  777. 

tort  committed  by,  in  preeenoe  of  hnsband,  776. 

tort  committed  by,  not  in  presence  of  hoeband,  776. 

tort  oommitted  by,  ttatntee  limiting  hnsband  •  liability  for,  77E. 
ICastib,  liabOi^  to  one  aerrant  for  negligence  of  another,  05SL 
MmoBUXvfs  lama,  partiea  to  anit  to  foredoae^  401. 
llmvo  PAsnnBSEiP,  aoconntin^  when  entitled  to^  lOQL 

agreement  to  proapeot  on  the  aharea,  104. 

authority  of  managing  agent  o^  103. 

authority  of  membera  of,  103. 

eo-tenanta  of  mine,  105. 

defined,  104. 

ifebeAca  penowe^  none  in,  106. 

dUEarenoe  between  and  other  partnerahipa,  104. 

difference  between  and  ordinary  partnership  in  minea,  106. 

diasolntian  not  created  by  death  of  member,  or  trmoafer  of  his  ahara,  107* 

ditch  companisa  are  goTemed  by  mlee  o(  llOl 

estoppel  to  deny  aet  of  member  or  agents  lOSL 

sspreaa  agreement  not  required  to  form,  106. 

^'gmb  atake  "  contraota  crsate,  104. 

how  diaaolTed,  107. 

implied,  when,  and  from  whati  101 

majority  of  ownerahip  controla,  107. 

new  partners,  liability  o^  for  old  dabts^  100. 

partnera  in,  who  deemed  to  be,  lOSi 

powera  of  membera  of,  107. 

pnrehaaer  of  intereet  of  one  partner,  106. 

relation  of,  from  what  ariaea,  106. 

roles  of  ordinaxy  partnership^  when  apply  to^  104. 

snits  by  one  member  against  another,  lOOl 

superintendent  o^  powers  o^  103. 
MonoAoa  by  one  eo-tenant,  efleetof  partition  en,  ttl. 

by  aereral  co-tenants,  ^. 

interest  cony^yed  by,  and  how  assigned,  806 
MmraaiFAL  Ck)BPQRATioir,  when  answerable  for  aots  of  its  sflssta,  688. 
MuimB  oommitted  by  one  of  several  persons  oauapieuig  to  eeauBH  saelhsv 
fslony,  712. 

HaoofUBLi  IiisiBTTiCEiin,  ^at  are,  in  Indiana,  924. 
eoon^  warrants  are  not^  82. 

,  bond%  fsilnre  to  giye^  whether  forfeit^  873. 
eseoutive^  when  may  not  declare  office  Taoant  without  Judlolal  Inquliy^ 

376. 
tefeitnre  by  acoeptaaoe  of  incompatible  offios^  374. 
iorfeitnre  by  failure  to  qualify,  373. 
lotf eiture  by  remoral  from  county  or  distriot^  874. 
inoompatible  and  inconsistent^  instanoee  of,  874,  STSL 
ineompatible  and  ineonaiatent>  what  are^  374. 
intofrioatian,  statute  providing  for  removal  foe,  874 
W|^||^a|  saoertainment  of  malfeaaanoe  or 

moval  for,  376. 
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Qbk%  Jndidal  Mwrtftfiummt  of  rwoKDoy  in,  wbaa  maoMWcy,  19%  ITU 
ayJfoawno»|  Jnstifyiiig  removal,  87& 
^pulifying,  itatntM  oonoaniiig  Are  directory,  87SL 
lenoval  from  ooonty,  efleet  o(  m  an  abandonment  e(  S94 

fJusExmr  in  fragmenti^  not  decreed,  48& 

two  or  mcreco-tenanti  may  haw  their  moletiei 
Tided,  486. 
FAiBHiMBMnp,  landa  e(  and  attaohmmiti  thefaen,  51S. 

]0V7  on  intereet  of  one  pavtoMV  (KHL 

lien  of  firm  ereditonb  51Si 

lien  of  partner,  61S. 
FJBrr-wAU^  dnEatum  of  ri|^  to  vae^  Hk 

pBTommptioQ  of  grants  o4m» 
ttaAKMQ,  oomplaint  for  foode  aoUly  OOl 

onaaJnU  k  n  dependniflj  on  tta  ocffiMl  fldl^  fl8L 

eMai4nU  defined,  SSL 

flwee  bin  intrpdnoing  new  Blatter,  fiM« 

graei  hill  mnit  nnt  anewme  fmifiHim  iif  urigimil  MHi 

OBoea-biD,  new  pertie%  iHiether  may  be  brao^  in  bj, 

flwee  bni,  eobjeot-matter  et  nmat  be  germane  ta  tht  erigMI  Mt 
oiOBebill  to  discover  eridenoeb  2S3L 
aroee  eomp1einl»  eoqpe  and  pnrpcea  et  gji 
tlnuo  LAinM^  patent^  haira  hidid  on  trnet  lor  deriaeaa  aai  Tvdaii^  4ML 

patent^  heira  who  may  claim  nnder  patent  to  n  de  oedenl^  4§k 

patent^  lapiad  to  decedent  who  baa  oonveyad  with  aovwanli  of  w«^ 

mAy,  468. 
patent^  atatntea  aniluniiing  ianing  to  decedent^  407. 
patent^  atatntea  anthonifaig  iasning  to  decedent^  letiaaaili*  dfcat  e^ 

4681 

pntant  to  adndnialrator  or  exeontor,  effect  of^  468L 

pntant  to  decedent^  cffset  of  at  common  kw,  467. 

pntani^  to  bain  of  dacadenl^  th^  take  by  deaoenlb 
461, 

patent^  to  legal  repreeentaliveab  affMte(47a 

pnlant^  to  one  of  two  Joint  antsy  mn,  461, 

patent^  when  Tcata  title  in  tmet  for  others  468^  darai 

probate  Bale  e(  before  patent  imnei^  47a 
P0UO  Oifianii^  liabili^  to  peraon  injured  by  their 

fwuf  Jndioie],  liabili^  o^  664, 

load^fficen,  dnty  and  lialnlitiea  o(  661 
PuMBAan,  Umajide,  whoiaa,  122. 

Bnoonmira,  ir**— ^*«  of  index^  eflbet  ol^  4179  4SBw 

H^HiBA*^  accident  ia  evidence  of  ne^ect,  08^ 

care  eometed  while  canying  paaaengera,  68(^  68a 
^ffliitjifffeiag  Unci^  and  power  to  make  contracta  for,  688L 
paaeanfleri,  in>t^^*«f  of  contribntory  negligence  ci,  68^ 

flau  by  admini8tnitor,failnre  to  n^  notice  of  application  for  erdvfm^  Utk 
by  aampleiaeqiiivalent  ton  warranty,  663. 
dalivaiy  of  cattle  ranning  at  large  on  a  range^  142L 
nnrv,  Jndgment  againeti  eflEect  on  eQretie%  882. 
Judgment  againet,  effect  on  peraone  answeraUe  ae  indamnlten^ 
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Smmw^  Dno^  artoppal  of  diifimd«nt  by,  6^  129l 

Bsippnro,  master't  antfaority  to  tdl  tomI  or  oMgo^  ML 

Blakhbb,  npnteiion  of  pktntiff  m  a  dofcnao,  64flL 

SruHO-ouirfl^  right  to  Mt  on  ono't  prenuM^  16S. 

fiTAToni  ov  Feaum^  trees,  oontnust  for  nle  of  grownf^  48Sb 

BnanEB,  oontrflmtion  between,  S80. 

oontnotbg  m  to  reenlt  of  suit  Are  bound  by  the  jndgmiM^ 

dleoharge  o^  by  nleaee  of  property  levied  on,  314. 

for  perfomuuioe  of  a  deoree^  are  bound  by  it,  S8IX 

Jndgnient  egeinet  prindpel,  oflfoct  oi,  m  evidenoe  ageiul^  88L 

Judgment  agfeinst  principal,  when  not  oonclnsive  agpunsl^  88L 

Judgment  agunat^  when  eridenoe  against  principal,  800L 

o(  guardian,  when  bound  by  jndgnient  against  him,  S90. 

UB  ^ppnl  bond%  are  bound  by  the  judgmenti  SSL 

UB  bonds  in  Judiflid  prooeedinga^  efliMt  ol  judgnient  against  priiMipii 

«B  administrator's  bond,  eflEeot  on,  of  judgment  against  principal 

«B  attMshment  bond,  eflfoot  on,  of  judgment  against  principal,  S89 

«B  bail  hood,  sfliMt  on,  of  judgment  against  principal,  382. 

«B  daliTury  bond,  effect  on,  of  judgment  against  prindpa],  882. 

«B  deputy's  bond,  effect  on,  of  judgnient  against  principal,  387. 

en  guardian's  bond,  effect  on,  of  judgment  against  principal,  38^ 

an  indemnifying  bond,  effect  on,  of  judgment  against  prineipal, 

en  injunction  bond,  effect  on,  of  judgment  against  principal,  381. 

en  sequestration  bond,  eflbct  on,  of  judgment  against  princ 

an  sheriff's  or  ocnstable's  bond,  efliBot  on,  of  judgment  against  priaaipi^ 


ToBa%  of  married  woman,  liability  of  husband  and  wife  for,  778-778^ 
TmrAMna*  release  of  one  of  sereral,  IG9. 

lil^t  0^  to  reoorery  for  injuries  inflioted  by  spring-gnu^  eta.,  168. 
TmnawM,  attachment  or  azeontion  against^  does  not  bind  trust  pnpsrtf  »  SH» 

UaaoB,  as  to  methods  of  doing  bnslnesoy  864» 

contrary  to  rules  of  law,  664. 

contrary  to  terma  of  contract^  277,  66C 

illegal,  when,  664. 
Vwnr,  contract  with  building  and  loan 
law  of;  612-614. 


Wor%  hnsband'a  liafaOity  for  torta  of,  3Sa 

See  MamJtuo  Woksr. 
Wabbamioi,  judgment  against  ooTenantee,  iHian  bfaid%  3ML 

notice  requisite  to  bind  by  judgment  against 
Wakeavit,  impliad  from  sale  by  sample^  668^ 
Wmm^  interest  wliioh  wiU  disqualify,  M8b 
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AOULDKNT. 
AOOOXJKT. 

AOKKOWIiIISDGMXIITB. 

TO  DnD  CoRTAnmro  Blahk  Btmm  whbui  Wob» 
''Kvowv"  flEOULD  Appiab  in  the  duiBe  "who  ii  penonilly  known 
lo**  fhis  cAoer  ta  be  the  leel  penon  who  ezeonted  the  deed,  is  fatally  de- 
feothre.    KB^  ▼.  Dmit,  176. 

%  QnaamATM  lo  Aokvowlbikiment  or  Oohtxtavgi  bt  MAmmn)  Womam 
n  Sumcaon;  if  it  states  that  she  was  made  aoqnainted  with  the  oon- 
tsuts  of  the  instnunsnty  without  stating  that  this  was  done  by  the  oer* 
tifjdng  offioer  or  any  perticnlar  person.    Jonsen  t.  MeOakttl,  84. 

&  Omxiiiun  or  AaKNOwuEDaMXzrr  or  Mosxaioa  or  Lands  nc  Iowa, 

a    A0CXIBDA9GI   WITH    LaW8   Or   AnOTHIB    SfATI    WHSRB   MaDB,   IS 

Ijisumoifirr  under  sections  2245  and  2246  ol  the  Iowa  BoTision  of  1860, 
if  it  faili  to  comply  with  the  form  required  in  Iowa»  and  there  is  no  seal 
attached  by  the  court  or  offioer  taking  the  acknowledgment^  nor  any 
oertificate  under  the  proper  authority,  attesting  the  official  eharaoter  of 
such  officer,  as  required  by  those  sections.  J<me$  ▼.  BerkMre^  412. 
4  DirwrnvB  CiBTinGATis  or  Aokhowlbdomsht  abb  vot  Oitbbd  by  sec- 
tion 2248  of  the  Iowa  Reyision  of  1860,  if  made  after  that  section  took 
sffMt    Id, 

%*  MOBTBAAB    DBTBUTITBLT    AoXNOWLBDOBD  IB  AsimnBU   CI    BfiDBHOB 

against  the  mortsaffor.  •■nil  almg%  affsinst  a  subsecmsBt  Dorohaser.  if  f ol* 
lofwed  by  effidenot  that  he  purchased  with  aotsal  Botiet  ef  tti  eristenoei 
14. 

8eel>BBD8^  IfiffK 

ADULTERY. 

Mab  oabvov  bb  OujivwrBD  or  Cbimb  or  Adultibt,  iHm^  In  good  fsithp 
■anlsi  and  cohabits  with  a  woman  whose  husband  has  remained  absent 
for  BMsre  than  serea  years  together  without  being  heard  froiBy  and  Is  be- 
llsred  by  both  parties  to  be  dead,  althoogh  in  fMt  he  Is  itfll  fifing.  Gp»- 

ADVERSE  FOSSBSaiaK. 
See  Easbmbbti^  l«4r 


♦  •  «ii 


A0ENO7. 

Dealoni  man  Aasn,  Who  Aon  oinnEE  Spboial  ob 
AvTBOaOT^  wMlMr  written  or  verbal,  la  bound,  at  his  peril,  to  know 
wbat  tho  power  of  the  agent  ia,  and  to  nndervtand  iti  legal  effect;  and  if 
the  agent  exceeds  the  boondary  of  his  legal  powers,  the  act^  as  far  aa  it 
concerns  the  principal,  is  Toid.    Jtflqfort/^oftimorev.  J2qfiio/d«,  535. 

&  AlffBOVGB  PniTAXl  AOXNT  MAT  BCfD  HIS    PEXKGZPAL  BT  ACTS   in   vio- 

laticn  of  his  special  instmctums,  if  they  are  within  the  scope  of  a  general 
authority,  the  mle  is  otherwise  when  applied  to  the  acts  of  an  officer  of 
a  pablic  corpcmticn;  the  reason  being  that»  in  the  former  caee^  the  extent 
of  the  authority  is  necssnrily  known  only  to  the  principal  and  agent, 
while  in  the  latter,  it  is  a  matter  of  record  in  the  books  of  the  corpora- 
tion or  the  pablic  laws.  Id. 
%,  OoTBBinaanr  ob  Other  Pobuo  Body  n  kot  Boinn>  by  acta,  declara- 
tioni^  or  representations  of  its  igent^  udess  it  manifestly  appears  that 
Hm  latter  is  acting  within  the  scope  of  his  aathority,  or  lliat  he  is  held 
omt  as  baring  authority  to  do  the  aot^  or  is  employed  in  his  capacity  ••  a 
pablic  agent  to  make  the  declaration  or  representation  for  sndi  body. 

a. 

L  Aon  OK  AaquTBaoMSCE  so  vor  BATonr  Umaothobizbd  Oqhtraoi^  but 
rather  authorise  judges  and  juries  to  presume  consent  or  ratifiaaiioa. 
Id. 

i.  MuinaiPAL    OOBPOBATIOHS  GASHOT  BB   FbIBUICED  TO   BlTDT  IXD  C6H« 

■IBM  Aon  of  their  officers  and  agents,  but  acts  of  ratiflcation  by  mmth 
bodies  politic  should  be  direct,  explicit,  nnequiyocal,  and  with  fnU  knowl* 
edgo  of  the  facts.    Id, 

C  Obb  Wbo^  wTTHotrr  Authobitt,  Assmoi  to  Act  as  Abbbt  or  A>* 
OSBBB,  and  makes  either  a  deed  or  a  simple  contract  in  the  name  of  tiie 
latter,  is  not  personally  liable  on  the  corenante  in  the  deed,  or  on  tiie 
promiae  in  the  aimple  contract,  unleaa  it  contain  apt  words  to  bind  hira 
personally,  and  the  only  remedy  against  him  is  an  action  on  the  case  for 
falsely  aaanming  authority  to  act  aa  agent.    Duncan  t.  IfUea,  293. 

!•  FBbsoit  WH08B  Duty  It  n  to  Sbll  Fbofebtt  iob  Bbr  Pbicb  It  wha 
Bbimo  can  under  no  circumstances  become  a  purchaser  thereof  wBteas 
expressly  authorised  by  Ibw.  Anm  r,  PM  Bmon  Log  Drkring  and  Bmm 
%  Ofct  7SL 

8ss  0QBMB4Tn»%  16|  FiflfOBif  Nbqotubui  Ib»bombbt%  18-aO| 


ANDCALSL 

OV  OWHBBS  OV  SXOOK    UHDIBB  LaWB  OV  StASS  OV   IuJBQIB  to 

than  Bpoa  tho  ocmmnB  noge  of  the  county  is  within  legisktifo  ooalro^ 
and  BHjr  be  abridged  or  destroyed  by  the  lagislatQi%  and  this  poivir 

SeeBAZUUUSBi  8ali^  15-801 

AFFEAL& 
88a  FtBAUVo  ABB  PBAonoi^  n-56L 

afpucahqn  of  patiixnt& 

See  DBimnt  AKp  Gbbdrob. 


— CSow  QV  OlBDm  ov  OouvT  not  fuiiPlBg  In  liM  juant  «f  flit 
ptofla^  and  adjodging  that  a  party  named  lliavafai  ahall  pnj  a  eartirfn 
■■Minnt  to  tha  diMiff  to  wlioae  hands  the  copy  of  the  order  diall  oome,  or 
in  delaidt  thoreol^  the  aheriflf  ahoold  arreet  and  detain  him  in  eostodj, 
doaa  not  anthoriaa  the  aheriff  to  make  the  arrest  on  de&mlt  of  the  party, 
aa  the  IDinoia  oonatitation  prondea  that  "all  prooeaiy  write,  and  other 
praoeedinga  ahall  rm  in  the  name  of  'The  People  of  the  State  of  Oli- 
Mfa.'"   Xtf^Mbn T.  ffa/j;  SOB. 

A  lujaam  Scainrni  AvTaossanM  CkaamTAZOBS  or  Vmaob  to  amat  for 
eriminal  oflensea  oommitted  in  their  preaenoei  hot  if  they  make  arreota 
vndir  other  eireomatanoei^  they  do  ao  at  their  peril,  and  mnat  take  the 
Tiaponiilnlity  of  ahowing  that  the  prisoner  haa  heen  gsQty  of  a  erimsw 
M 

&  KlBWmva  Omanui  or  Coubt  mat,  apon  a  mare  ocdar  of  the  eonrl^ 
^detain  penona  who  are  in  the  presence  of  the  eonrl^  or  who  are  afaeady 
in  ooatody ;  fant  anoh  order,  if  sent  into  the  oonnirj  withont  prooeasb  will 
not  aathoriia  an  aneel    Id. 

ASSAULT. 

ov  Tnxiaarr  n  vor  Leabu  to  AcnoN  von  AauLUUt,  iiriiere^  having 

gained  peaoeaUe  possession  of  part  of  the  tenement^  after  the  termina- 

tioQ  of  hia  tenant's  estate  therein,  he  prooeedi  to  take  posesssion  of  the 

fsaidne^  uring  no  more  force  than  is  neoeasary  to  orercoma  tiie  tsnanf ■ 

Mufifoni  T.  Bkhatdmm,  617. 


soa 


ASSIGNMEirrS. 

ovGaon  nr  AcrnoK  Taxu  It  Susjaof  lo  fiiam  Bgiranrwith 
itwaa  aflboted  inthe  handaof  theaaslgnor.    Jfotoon  ▼.  JMsKi^ 


or  JuMHOHT  Takes  It  SvBjBcnr  to  WiuxifBt  Bgunna  ex* 
let  in  isTor  of  the  judgment  debtor,  though  it  seems  that  he  takea  H 
freed  from  the  daima  of  third  persona  of  which  he  haa  no  notioe.  Id. 
9k  Aawma  of  O  iut»  mnnn  Oaldobiiia  PBionoa  Aor,  MADiTAnr  Aomnr 
VK  Owa  Namb  aipunat  a,  where  a  owea  B^  and  the  two  agree  that  tha 
eUm  ahall  be  paid  to  a    MeLaremr.  Hmkkkmm^SI^ 

8aa  JvMsmMMBk  7}  MonoAQM^  8^;  NanoriASLi  lamnoDm^  9i-<9| 


ASSUMPSIT. 
8aa  DiBDi^  11;  PLSAnnro  Aim  Peaodo]^  lt» 

ATTACHMBNTS. 

m  Valid  avd  sHoirLD  kot  na  Vaoatbd^  when  the  gnnnd 
thsiefm'  ia  a  frandnlent  disposition  of  property  with  intent  to  detend 
enditocs^  and  plaintiff  in  particalar,  and  is  stated  in  the  affidarit  npon 
whidi  it  was  issned,  in  positiye  tenn%  and  sapported  by  a  statement 
of  faeU  poaitiTely  aet  forth.  Re^bmnY.  Bradtett^iBl. 
A  QmmmD  vrov  Whjoh  Atkaohiodit  n  Abkxd  may  be  stated  in  the  a£l* 
da?it  therefor,  in  the  Ungnage  of  the  statute,  withont  spaciilying  more 
partionlarly  the  facts  intended  to  be  allied.  Any  additional  facta  atatsd 
tfnn  thoae  required  are  sorplosage.    Id. 


804  IvDsx. 

H  Ir  AifiOATir  worn  Anjkiamwn  u  ftowmuuiT  iind«r  tiieflteMi^  th» 
III  mntiiiff  Iii0  aHiflhrnunt  bsoondot  minisfenial.  Mud  Is  nxn&Aw 
lonosd  by  the  blvk  of  fhe  cimiL    Id. 

4i  It  n  No  Diwhm  to  Aomxii  ioe  RaoovsEr  ov  MomnTy  Am 
tm  8w  UP  DT  AxswsB  AS  PlAA  ZH  BiBy  lliftt  the  dolaDdaiit  bas 
alihed  by  a  creditor  of  the  phintiit  Hie  proper  oooxm  of  tte  delHid* 
eat  In  flaflh  oeee  it  to  eet  up  the  ful  in  en  affidMit^  and  monre  the  eovt 
for  a  rtiy  of  pwweedingi^  until  the  prooeedlnfi  in  tte  aotJan  tw|^  bgr 
flw  attartiing  Qrodltor  ibonH  bn  fliipoiod  ot    JfriTw  i,  JfrP^  aMflL  tWl 

See  PAXDiaasHir.  4-6L 


ATTOKEnET  AND  GLUUTEl 

!•  CbiiiUHtwryAL  OdmnnnoAsciom  Maui  bt  Oluut  io  Anuuisr  jiv 
TtanuAHD^  BO  te  aa  thi^  ralate  to  the  faiifneai  irldeh  the  ittionwy  <e 
emplojed  to  traaaaot;  and  the  attom^  oannot  be  onmptJIed  to  diaeloea 
them.  Bat  tide  role  doeo  not  apply  to  any  laeti  within  the  aitorneyla 
knowledga^  or  information  aoqnired  by  him  in  any  oOiflr  way  than  bj 
audi  oopfldential  oommnnioationa  of  tte  dient.  €MUa^fmt  t.  infiiww% 
114. 

%  OoMinjiinuxiom  vov  Fbiyduhed. —While  an  atkom^  and  oiiont  are 
tEaBaaotiiiff  bmineaL  any  itatementi  meilift  by  the  dient  to  otheri  preeomk 
at  the  time^  or  by  other  peraona  to  eaoh  other,  or  to  tiie  eEanti  are  no4 
priril^gedy  and  the  attoniey  ia  boond  to  diadoae  them  the  lame  aa  any 
other  witnaaa.    Id. 

H  Dorr  of  Anoannr  oon  sot  TnimiAn  wirai  Bwufwr  of  jodgoMB^ 
but  eztonda  to  llie  twlliwti^n  of  llie  money  reoorded^  when  the  ena 
ohaiged  for  prolearional  aernoea  waa  doaigned  to  oofw  tte  ooBeotion  of 
tiie  money,  aa  well  aa  the  i-eooyery  of  tte  Jndgnienti  Bn^fAr.  Hanh 
€md  ISUoL  202, 

4b  XHnnr  ov  PAanisuHZP  Owpomd  of  AvwuiMn  at  Law,  wlio  enbrae» 
a  ooUeotbig  bnaineai  with  the  praotioe  of  law,  eztaida  to  the  oolleotiea 
of  money  leooTorad  by  judgment^  nnlaaa  ii  a  otherwiae  agreed 
ttie  partiea;  and  aa  this  is  a  pariaerdi^  dnty,  it  oontinaea  with 
member  after  the  dimdlation  of  the  ilnn.    Id. 

C  TiUan.rnr  of  Baob  Mmnnnt  of  PAsnnDtsnp  of  attdmeya  to  eoOeet 
money  recovered  by  judgment  oontinnea  after  lite  diawlrtkn  of  tte  par^ 
nerahip^  notwithstanding  sach  dissbfaitioa  may  hare  taken  place  before 
the  bosiness  intrusted  to  them  waa  oompleted,  and  the  only  way  that 
anch  liability  oan  be  released  is  by  notioe  of  the  diseofaition.  In  tiie 
abeenoe  of  each  notioe^  aa  the  dient  iatmated  his  hnaineas  to  the  finii. 
he  has  a  fi^t  to  look  to  eaoh  member  thereof  for  its  faithfol  peif oraa-' 
anoe.    Id, 

C  OoirnUor  of  Attornxt  to  Oaebt  ov  on  Ddbiib  Sun  n  Ebtzu  Ow- 
nuor,  and  the  period  of  limitation  rona  only  from  the  termination  of  the 
aoit    J0IM  T.  Laioton,  683. 

y.  AiTOBNST,  uvpin  Obveral  EicpLOTiaDiT,  oav  Enfjuhs  No  GLani  warn 
SIBTKB8  irsnL  Final  TKBinvAnov  of  Buit,  nnlesa  the  relaticn  el 
attorney  and  dient  changea  before  that  time.    Id. 

%  RiLAnoH  OF  ATxoHiniT  AHD  OuKHT  MAT  Bi  Tbuhhaxed  preriova  to 
termination  of  snit^  for  a  good  and  soffioient  oanae,  and  vgoa 
Id. 
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H  fcisron  ov  LmiTAfioiiiB  doebs  vot  Bboih  to  Rvit  AOAinvr  Ainr  Pabv 
ov  Claim,  of  Anosiner  iob  Sikviom  rendered  and  money  paid  in  oon« 
dnoting  a  amt  to  ito  tennination,  under  a  general  employment,  nntil  tha 
final  entry  of  judgment  therein,  nnleea  the  attorney  witiidraws  £rom  the 
floit  before  its  final  termination,  on  aooonnt  of  the  client's  failure  to  snp- 
f]y  reaaeneMe  fand%  or  for  otJier  good  canae;  in  which  oaae  a  present 
ill^t  to  enforoe  hia  olaim  for  past  aervioes  would  ariae,  and  from  tba 
ItaM  of  iBoh  withdrawal  the  atatate  woold  oommenoe  to  ran.    Id, 

See  Bimmmm,  Si;  ImrairoT,  8,  i. 

AnCIIOK& 

1»  §mmm  Br-annnvo  ob  Povmro  jit  Pubuo  Baim  n  UvLAWfui^  beiig 
oontiwy  to  pahlie  jfd&ay,  and  will  render  the  sale  inTalid,  beoaaae  • 
toad  vpon  the  pnrchaoer.    MUler  t.  Boffnardf  IdS. 

t>  Ir  n  OoMFixBzrr  iob  Sxllib  at  Fubuo  Salb  to  Fee  Monxuii  Pbks^ 
«r  to  reaeiTe  to  himself  the  right  to  bid,  or  to  employ  another  to  bid  for 
Mm,  fant  ha  most,  to  render  sale  under  such  ciroumstanoea  valid,  ipw% 
fldr  Bioiioe  of  that  fact,  so  that  no  one  will  be  misled  or  daoeiTed.    M. 

BAGGAGB. 
8oa  OOMMOV  OABBmui^  22;  24-27. 

BAILBCENTS. 

&iv«v  BaiumT  n  iBir  Plaimtiif  n  vor  Butitlbd  to  Baoom  wasu 
Bm  mmm  ^momma  laiJUBT  oir  Himulf,  or  haa  been  guilty  of  nag^ 
and  that  nagUgenoe  in  any  way  oonours  In  oaoaing  tba  leas  at 
A^r*  ▼•  ^^  Fargo,  ^  Ob.,  80L 
See  iMnoBPiBa. 

BANKRUFTOT. 
See  iRBOLTmur* 

BONDS. 
MMm  AaawmnuaciBB,  11»  1%  Gvashav  am9  Wabb^  It 

BOUHDABIEa 

Labb  m  CtamnmD,  Boitbdbd  <»  Hoon  ab  Mobvmbbi;  Hm  had 
tatheadfiof  tha  aagfoa  only  paasea,  that  beiag  Hm  axtnBia  pari  of  tha 
kdlii^^    CbrirqirT.  ITfffii^esa. 

BBIDOBSb 
Sao  OoiBroftAnaB%  iL 

BUBDEN  OF  FBOOF. 
SI;  IvBABirr,  5; 


OAVBAT  EMFTOB. 
See  ExEOUTiOKfl^  90. 
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UBBfriFiOATB  OF  DSPOBD. 
8m  Kkktoabui  IwiEumun^  L 


»i:i:'»j 


8m  Oommov  CUbub^JSi 


•4W(I 


CfHOSBS  IN 
8m  AflDOHHsm^  !• 


M;^:K^.ll 


8m  Dmnnmni. 

COMMOF  OARRTBRa 

OoHPAani  IBB  Oomiov  OAwiiTiaM^  and  nl^Ml  to  all  Mm 
tor*!  duties  and  rMpooflibilttiM.    JSTo^w  t.  WeUi,  Aryo^  4  €b.,  80. 

%  CoKuoK  Cabbubs  ibb  RnpoHBZBU^  Ma  Gbrdlal  Buu^  iob  hot  D» 
UTBBiiia  GooDfl^  placed  in  their  ohafga  for  transportatioiif  to  the  rigjhA 
penon;  bat  a  delivery  whioh  will  end  the  reeponabilil^  ol  tiie  cairiir 
MflnetimM  dependa  vpon  a  varied  of  eirouniataBoes.    Id, 

t,  DsuTXRTOFLBTnBBaABDPicKAOXBmiistbeeithertothepar^towfaaB 
the  letter  or  package  ia  addreaaed  in  peraon»  or  to  aonaa  agents  tUk,  or 
employM  anthoriaed  by  him  to  recehre  the  aame.  Bat  tiiiaoCfean  dependa 
npoa  tho  eatahliahed  mode  or  coatom  of  doing  bnainaai  between  the  onr» 
rier  and  hia  coatomera.    ItL 

4  DiQBEK  OF  Cabs  and  Duigbngb  Wmm  Cakbtbb  o  Bouvb  «o  Bnow 
urov  PBOPBBrr  intraated  to  him  for  traaaportaticiiy  dependa  apon  iln 
Talae  and  qoalil^.  Valoe  ia  an  important  ingrediaat  in  luaiaiilaih^  tt» 
qaeation  of  nef^igence.    Id. 

i.  Common  Oabbibbs,  as  Gbnbbal  Buu,  abb  Boitnd  io  Ua  OBDorABar 
DnjGBNCi^  and  are  liable  for  ordinary  negleot;  that  ii^  they  mnat  tab 
each  care  of  the  property  intraated  to  them  aa  eroiy  pradflsft  and  Intal- 
ligent  man  commonly  takes  of  hia  own  gooda.    Id. 

C  Common  Cabbieb  has  Kg  Right  to  Ofbn  Lbithb  ob  Paokaob  iiitwataJ 
to  him  for  tranaportatian,  in  order  to  inform  himaelf  cl  the  qsallty  or 
Taloe  of  ita  contents.    Id, 

7.  Obnbbal  Rulbb  aa  to  Valui^  btc,  of  QBonrABT  Goobs  Lhhumbd  t» 
Common  Cabbibb  for  tranaportationy  where  he  ia  onahlo  to  aaoartain  iH 
from  the  appearanM  of  the  package.  Employer  la  onder  bo  oWigatJna 
to  inform  the  carrier  of  the  valoe  of  the  property;  and  the  mere  iaol 
that  he  faila  to  do  so»  in  the  abaenM  of  any  attempt  or  act  to  mialead  or 
deoeire  him  aa  to  the  yalaci  will  not  affect  the  Iqgal  liability  and  respon- 
sibility  of  the  carrier.  Bat  the  carrier  haa  a  ri^it  to  inqnira  aa  to  th» 
▼slue  and  character  of  the  property,  and  to  have  a  coReot  anawer;  if  ho 
is  deceiTcd,  or  a  false  anawer  ia  given^  the  carrier  will  not  be  reaponaiblo 
for  any  loaa.  If  the  carrier  makea  no  inqoiry,  and  no  artifiM  ia  oaed  to 
mislead  him,  then  he  ia  reaponaiWe  for  any  loai^  however  great  the  vain* 
maybe.    Id. 

%  Cabbibbs  of  LsmBS  abb  not  AmcrsD  bt  Rulb  ICakino  It  Ihrrr  or 
Common  Carrieb  to  Inquibb  aa  to  Valub.  Good  rMsons  exist  for 
the  role  in  the  case  of  ordinary  packagee  of  good%  which  ars^  from 
sity,  received  personally  by  the  carrier  or  his  servants.    Bat  thcM  i 
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4b  B0l  apply  to  th*  raoeipl  and  tnnimUoo  of  lottan,  btOMU^ 
boK  ayitemy  and  otiier  pbuu  adopted  for  doing  this  kind  of  bodnaa^ 
mako  it  almost  an  impoaaibility  for  the  earner  to  make  the  inqoizy  aa  to 
the  Tafaie  of  the  contenta  of  each  letter  reoeired  by  them.    Id, 

IL  GammTBR  ov  LamBS  vkbd  Makb  No  Imqvirt  a8  to  Valus  or  Oovmm 
OFLBmBareeeiredbyhim.  The  aender  must  inform  him  of  snohTaliie  la 
all  oaaaa  where  he  deairea  to  hold  the  oarrier  reaponsible  for  any  loaa  bo- 
yond  thatof  an  ordinary  letter  not oontaining  articles  or  paperaof  speoial 
Talne.    Id, 

Ml  Ir  n  Immatbual  wnwiim  Sumnt  or  LnriE  bab  Nonoi  ob  hov  oI 
the  ooatom  and  usage  of  letter-oaniars  to  take  spooial  paina  and  eaio 
In  the  transmission  and  deUreiy  of  yalnable  letters.  His  dnty  ia  to  hi^ 
lorai  the  oarrier,  so  far  as  it  oon tains  any  artible  of  spooial  yalne.    Id, 

U.  XxFuas  CoMFANT,  EvoAoiD  Di  TKAHSKiaaov  AMD  Dhjtxrt  ov  Lnr- 
TKBSt  IvouMED  19  SxALBD  BmrxLOFB,  IS  HOT  LiABU  for  any  art&ele  ol 
apeeial  Talne  inelosed  therein,  or  for  any  loss  beyond  that  of  an  osdinaiy 
letter,  unless  informed  when  it  reoeiTes  a  letter  for  transmission  that  il 
oontams  some  article  or  paper  ct  special  Talne.    Id, 

I&  Bnnxiiio  Ghbok  bt  Oommoh  Oabbixb  ur  8xalb]>  BinrBUin^  An>  Im- 
DOBSBD  DI  Blavk,  instead  of  to  the  order  of  the  firm  to  whom  it  la  an^ 
oonstitntss  gross  enftlnsiniws  and  oolpaUe  negligence  on  the  part  d  the 
aender,  if  he  be  an  intelligent  bosiness  man.  And  if  tho  wrong  panoa 
draws  tho  money  it,  the  sender  ought  not  to  reooTsr.    Id, 

JUL  Bzntan  OoxrANT  WmoB,  iob  CoiiPBNBATiozr,  Bbobitbb  Hon  ion  Ooir 
UKJnov,  n  LiABLB  FOB  Abt  Kbolbot  by  which  the  indorsers  are  ^a> 
oharged;  and  if  it  employs  a  notary,  he  will  be  regarded  aa  its  agent  for 
whose  neglecta  and  mistakes  it  will  be  responsible.  Where,  therelore^ 
snoh  company  reoeires  for  cblleotion,  for  a  compensation,  a  bill  of  ex- 
shange  drawn  In  one  state  and  payable  in  another,  and  on  the  day  before 
demand  and  protest  shoold  be  made,  delirers  it  to  a  notary  who  makaa 
SBoh  demand  and  protest  one  day  before  the  matnrityof  the  bill,  whereby 
the  drawer  and  indorsers  are  discharged,  the  aooeptor  being  iaaolrenlk 
tiie  company  will  be  liable  to  the  holder  for  the  amount  d  the  bin  and 
interest  thereon.    Amerkem  Saoprem  Co,  y.  Haired  834 

M.  Mbabubb  of  Damaois  aoaih8T  Oommom  Oabbibb  pob  Loss  of  Dbafi^ 
Bill,  Kotb,  or  other  secority  for  the  payment  of  money  i%  prima  /adi, 
the  amount  due  on  the  same;  but  the  defendant  may  reduce  the  damages 
by  proof  of  payment,  the  maker's  insolToncy,  or  any  fact  tending  to  in- 
Talidate  the  security.    Zelgler  t.  WdU,  Fargo^  A  Co.,  87. 

18.  ftEATBM BHT  OF  VaLITB  OF  D&AFT  19  COMFLAIirr  AaAOmT  OOMMON  OaB- 

BIBB  TO  Bbootxb  Damagbb  FOB  ITS  Loflfl,  IS  sufficient  if  it  statss  the 
aum  for  which  it  was  drawn;  but  a  mere  aTorment  that  it  was  "tbIu- 
aUe^"  or  of  a  certain  Talue,  is  insufficient.    Id, 

18.  DasoBiFnov  of  Dbaft  hi  Ooxflazht  AOAnm  Oommon  Cabbiib  to 
Bbootbb  Damaobs  fob  nn  Loaa^  is  insufficient,  where  it  does  not  state 
the  date  of  the  draft,  tho  amoont  for  which  it  was  drawn,  the  time  when 
It  was  payable,  or  to  whom  it  waa  payable.    Id, 

17.  FBBBT-MAir  D  LiABLB  AS  OoMMOB  Oabbibb,  where  he  takea  ohaige  of 
a  team  driTon  upon  his  boat^  and  directs  an  attempt  to  oroas  the  strean^ 
and  B  loss  ensues  in  consequenoe  ol  his  negligence  In  the  outfit  or  maa- 
agsmsnt  ol  his  boal^  although  tho  team  was  driTon  upon  tho  boat  at  n 
Una  ol  peoBlfar  danger,  and  In  oppositifln  to  his  eapRMordsr.    Qri/Uk 

T. 


liL  BviiNUKni  Of  Boia  Qixiuvraro  Dmm  ov  Oomiov 
PiODXiAB  GiBOuimijran  n  mov  AimiimBui  in 
mnhn  far  ii«^2gMioe^  udImi  it  bo  flnl  diowB  thttl  tbenk 
to  the  plaintiff  tttlMrdinotlj  or  oonsfcraetmlj.    Id, 

191  C^ifcMT^  Acn  AM  VcfKwjtamxa  Aman  or  OonoKQiOB,  in 
foods  to  bo  oaoiod  orer  hli  own  lino  and  thonoo  o? 
oonnooted  tliorowithy  in  the  nbooooo  of  ■pedal  inatnutiona  from  the 
i^nor  to  the  anooeeding  oairim;  and  Iho  laat  canier  haaaUan  ^on  tiie 
food%  not  only  for  the  freight  vpon  hia  own  part  of  the  roota^  bnt 
lor  any  frai|^t  paid  by  him  from  tho  oommenoement  of  the 
tion.    Brigff9Y.Bo§UmiimiLowtttILR.Ok,$25. 

ML  Oabetie  has  No  RiOBr  to  Sxll  Goods  to  Ebvoks  hd  Lmr 

lor  the  freij^t  earned  by  him  in  their  tranaportatioii,  and  lor  fvai^i 
•amed  by  preceding  oairiera  of  the  gooda  and  paid  by  him.    Id. 

tL  Oabueb  Who  Wbovofollt  Sill8  Goods  to  Bitiobcb  web  lav 
TBMBMOs  voB  Fruoht  18  GuiLTT  OF  CojfYEBgum^  and  ia  liahle  to  an 
action  therefor,  in  whioh  the  meaanre  of  damagea  is  the  market  Talne  ef 
the  gooda,  deduoting  the  amount  of  the  lien.    Id, 

&  ftAiT.»AAn  GoMTAirT  IS  Pbbsuickd  to  Bnanvs  BAflOAon  ion  lkAX» 
fOKCATioii,  and  not  for  atorage^  and  ita  liabilil^  ooramaneea  ao  aoen  as 
tiie  baggage  is  deliyered  to  and  leoeiTed  by  its  agent,  notwitiiatending 
the  foot  that  it  waa  not  cheeked  at  tlie  time  it  waa  reoeived,  and  wonl4 
not  be  for  aeveral  hoora,  nor  nntil  fifteen  minntea  before  the  train  afeartod, 
and  that  the  passenger  waa  so  informed*  £Rdbs  t.  Namgattuk  S.  JL  Oo^ 
148. 

tL  Dmuvwax  on  Kon-dujvsbt  or  Ghbok  iob  BajOoaob  is  oI  no 
tanoa^  as  afieoting  the  liability  of  a  carrier,  it  being  merely  in  tiie 
of  a  reosipt^  and  intended  as  eridence  of  the  ownsaah^  and  idsBtily  of 
thebaggigeb    Id. 

•L  BaooiTiET  BT  PASSiNaBB  AonvsT  Oabbibb  idb  Loss  or  liinnir  oob> 
tained  in  tronk,  ia  confined  to  anoh  a  anm  only  aa  was  neeaassiy  for  par> 
aonal  nse  and  trayeling  ezpensee;  and  momoy  caniad  lor  the  pnipass  of 
pnrohasing  clothing  at  the  place  to  which  the  paanngsr  waa  tmreli^f 
cannot  bo  recovered.    Id. 

ML  lUniBOAP  OOBVOBATION  MAT  ASBUMB  BOFOBaiBaDnr  VOA  Saib  TBA]» 

voasAinDH  or  Baooaob  beyond  the  limits  of  its  own  road,  wfasrs  there 
are  connecting  Lines.    N^facr.  Bimiim  etc  S.  B.  Ox,  MS. 

ML  Bt  fltATPTi^  All  Railboap  OopgEATioys  nr  MAMAnnDiiTB  miirGivB 
Ckbok^  when  reipiested  to  do  so^  to  passengon^  lor  the  bagpga  of  anoh 
passengers^  when  deliTered  for  transporlatioB.    Id, 

17,  LiABnjTT  oy  RintBOAD  OoBJOBATiair,  ovbb  OoiiBBunBO  LniBi^  bo»  Lobs 
or  Baooaob  uhsib  Fbouuab  GiBOOiasAVCis.— Whore  Tarions  sail- 
road  eompanisa  haTing  oonneetiiig  Unas  from  Boaton  to  Montroal  hwrs 
•mngad  among  tbemaelTea  for  an  soDosniaa  train  over  their  aeveral 
roada,  and  the  company  at  the  Msamehiisfltta  end  of  the  ronta 
tiekels  witii  oonpons  attached  for  the  whole  distamw^  and  ita  agant 
fiuea  to  give  a  chock  for  the  tranks  of  one  who  haa  porehaaad  anoh 
oioaiiion  ticket^  saying  that  the  same  *' would  be  psrfsotiy  salo^  as  ha 
waa  to  go  throDgh  with  tbem,**  and  the  baggage  ia  pat  into  one  of  the 
eooipany'a  baggage-oan,  which  ia  sent  throogh  the  whole  distanea  in 
shaige  of  its  agents  the  company  is  liable  if  the  trsaka  are  loot  a^ywhsra 
npon  the  rontOb  and  interoet  may  properly  bo  allowed  from  the  date  of 
delsnlt.    Id. 
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&  CamiON  Oa&szsb  mat  SraauLLT  OcftmAm  vrh  BmLorai  ioe  Pab* 
TUL  OB  Total  Bxkmftior  from  bis  oommon-lAw  liabifity  am  an  inmrer 
ol  property  committed  to  his  oostody;  and  a  notice  by  tbo  canier  to  thia 
affMt^  if  brooght  home  to  the  owner  of  property  deliyered  for  tranapor^ 
tatian,  and  aaaented  to  clearly  and  nnequivooaUy  by  him,  will  be  bind- 
ing and  obligatory  npon  him.    Judmm  ▼.  Wtitem  R.  R.  Co.,  646. 

ML  CnniOH  Cabbikb  OAmror,  sr  Msbb  Gkhbbal  Nonci^  ezcnarate  himaell 
Mtirelj  from  his  legal  liability  for  property  deliyered  to  him  for  oar^ 
riaga^  nor  limit  aaok  liability  abaolntely  to  a  certain  amount  beyond 
iriiioli  ho  win  not  be  held  reaponsible  in  case  of  injury  or  loaa;  althou^ 
ttie  property  is  ddxvered  to  him  by  another  carrier,  to  whom  the  notice 
hna  been  made  known,  and  who  received  the  property  from  the  owner 
lor  carnage  orer  hia  own  line^  and  then,  aa  agent  of  the  oonaignor,  to 
forward  it  by  another  carrier.    Id. 

Ml  VwuKm  TBATSLnro  mf  Rin.TioAB  utoh  Fbsi  Pabb  ntoii  OoMPAirr,  npoo 
which  ia  indoraed  n  atatement  that  "it  ia  agreed  that  the  pervon  aooept- 
iag  this  ticket  assamea  all  risk  d  personal  iignzy  and  loos  or  damage  to 
jropetty  whilst  vsing  the  same  on  the  trains  of  the  company,"  does  not 
■MUM  any  risks  arising  from  the  gross  nsgligonot  of  the  ssrvwts  cl  the 
nQnad  oonmany  in  ronninff  the  train.  Imdkma  O/hL  Jim  Clx  t.  JfiaiAL 
Ml 

OONDmONB. 
See  DiEDfl^  22-81 

OONNBOIINO  UXnBL 
See  Bailboaim^  S7« 

OONBTITUTIONAL  LAW. 

!•  Oumxnivnnuii  Flu>vnioH  that  "No  Pibsoii  bbaul  wm  DnsifBD  m 
Lm^  LnuTT,  on  Pbopbbtt  without  dne  process  of  law,*  as  implied  to 
jBdlrial  proceedings,  was  intended  to  secore  to  citiMBs  the  right  to  n 
trial  aad  jndgment  aooording  to  the  forms  of  law,  by  aa  impartial  tribona^ 
ef  tiie  qnestioos  cl  his  lisbflity  and  responsibility,  before  his  psrson  or 
Us  property  ahaU  be  oondemned,  which  indndes  regular  aUsgatioiii^ 
oppcrtanity  to  answer,  and  trial  according  to  some  settled  course  tA 
Jndioial  proceeding.    Panomt  t.  Rusaell,  72S. 

&  SEAxim  TaarnaxQ  wcm,  Sbodbb  ahb  Saui  of  VnBiia  ov  Mbbb  Asbib- 
nmr  of  debt  or  demand,  without  any  proof  to  substantiate  the  claim 
being  made  before  a  Jndioud  tribunal,  and  without  any  judgment  or 
deoree  cl  any  such  tribunal,  allowing  the  sale^  ia  unoonatitntional,  being 
Ib  oonfliot  with  the  provision  that  "no  person  ahall  be  deprired  of  lif< 
libsrty,  or  property  without  dne  process  of  law."    Id, 

%  Unxn  COMRITDTIOirAL  PB0fV18n>N  THAT  No  PBBSQir  OAN  Bl  BbFBXTBB 

ov  Pbopbbtt  wrrHOirr  Dub  Pboobbs  of  Law,  one  cannot  legally  be 
divested  d  his  property,  except  in  proceedings  to  collect  the  public 
revenue^  unless  he  is  allowed  a  hearing  before  an  impartial  tribunal, 
where  ho  may  contest  the  daim  set  up  against  him,  and  be  allowed  to 
meet  it  on  tha  law  and  facts.  Amur.  PcHffurtmLoff  Drkfing ami  Boom- 
k^  Cft.,  7S1. 
A.  0EATOTB  n  UMOONmrunxnf AL  or  Dbfhivuio  Pbbsomb  of  Pbopbbtt 
WITHOUT  Dub  Pboobsb  of  Law,  which  authorises  rafting  companies 
losmed  under  it,  without  any  necesrity  arising  from  the  obstruction  ol 


no  IXNOL 

flNir  0W11  ImdMi^  to  aMBBM  tti6  oootral  and  maingsniMit  flf  tts  Iflgi  €f 
wiconaanting  partiM  wliioh  are  boiiig  floated  on  pablio  waten^  aal  to 
aDfdcoe  oomponaation  against  tbe  Ipga  for  tbna  oontroUiiig  aad  loanagfaig 
tlMo^  amoe  under  sneh  atatate  the  oorporationy  or  ita  agante^  mnat  of 
■oeeaaity  detennino  wfaon  tho  oeae  ariaea  which  jvsfcifiea  aaimiiifng  aodb 
ootttraly  ■ninanhij  chaxge%  aad  enforcing  paymeAt  thereof  by  aale.    /dL 

%k  AfAion  n  UvoonnxTUTKurAL  Wmoa  Allows  Fibsoiib  io  Ri  ■■<«■■ 
PuBLSO  Oitia^  without  either  electioa  or  iq^pointment.  So  held  where 
tiie  atatate  anthotiaed  rafting  oompaniea  formed  under  it^  witfaoat  wmj 
ubj  ariaing  from  the  obatmotion  of  their  own  bvaineaB,  to  aaaomo  m 
of  police  power  by  taking  tbe  control  and  managemant  of  tbe 
logn  of  nnoonaenting  partiaa  which  are  being  floated  on  pablio  watery 
and  enforoing  oompenaation  against  the  lag/t  for  thns  controlling  and 
managmgthom.    Id, 

4  Wsna  Two  Qaaxtb  or  Fowm  asm  BaonxovAinr,  the  last 
el  tho  k^gialatnre  nmst  control,    Korakr.Oit^f^OikHpat2S6. 

See  AXDUisi  FUABDra  ajkd  PEAonci,  4^  5;  Tizmov,  L 

OONTIKUANOB. 
See  PLBu>nrai  ahb  Fbaoeioi^  S-S. 

OONTBACia 

L  TtUMBMonom  tod  vot  ConsTrruTB  Coifnuor  whioh  ooasisted  of  tiio  glr> 
fag  of  a  thiee-hnndred-dollar  check  for  a  fifteen-doUar  watch»  hj  way  of 
mere  frolic  and  banter,  the  one  party  not  expecting  to  bay  tho  watch 
nor  the  other  to  sell  it;  and  flo  recovery  can  be  had  apon  the  oheok,  not- 
withstanding  defendant  retained  the  watch  and  did  not  offer  to  retam  it 
vntQ  the  triaL    KOler  r.  JSTMerman,  737. 

t>  OonTRAon  Madb  bt  Childbxn  in  Fayob  or  thbzb  Pabxntb  abb  Objboib 
or  Glosb  SaBomrr.  If  they  are  not  reasonable,  and  entered  into  with 
perfect  good  faith,  and  especially  where  the  original  pnipoeee  for  which 
they  havo  been  obtained  are  perverted  or  used  as  a  cover,  they  will  be 
aet  aside^  save  as  to  third  parties.  This  role  applies  to  gmii  goardiaoa 
and  confidontial  advisers.    HUghberger  v.  Stuffier,  593. 

%  Whbbb  Pabxmt,  thbouoh  Bztbbmb  Agb  and  InnBMiTr,  has  Bboomb 
Childish,  aitd  Dbpbmdb  upon  hbb  Son  tob  Adviob  in  all  her  affidn^ 
contracts  made  by  her  in  his  favor  are  sab ject  to  the  same  strict  scmtiay 
given  to  contracts  of  children  in  favor  of  their  parents.  In  sach  a  caas^ 
it  is  not  necessary  to  prove  the  exercise  of  overweening  inflnence^  mis- 
representation, importanity,  or  frand  <iGunde  the  act  complained  of.     ItL 

4^  Damages  fob  Bbbaoh  of  Aobxeicxnt  not  to  Kkxp  Another  Tavbbb 
IN  Save  Town,  made  by  the  grantor  of  a  tavern  as  an  indooement  to  the 
Bale  thereof,  embrace  the  depreciation  in  the  value  of  the  property  eold 
resalting  directly  from  the  breach.    Evan$  v.  EiUoi,  819. 

i.   CONTBACT  WILL  BB  FbBSUMED  TO  BB  ObAL^  IF  PETITION  DOES  NOT  AVXB 

It  TO  BE  IN  Wbitino  or  refer  to  any  writing;  and  in  sach  case  the  appel- 
late court  will  not  consider  a  paper  containing  written  evidence  of  the 
contract,  thoagh  found  in  the  record.    Byaatee  v.  i^eew^  481. 

flee  AoBNor,  6;  Cubiom;  Damages,  2;  Evidbnci^  8^  9;  Infanct,   1,  S| 
Inbaxitt,  6;  Ofiiob  anp  Officebs,  S-11;  Plbadiho  and  PBAOnCE,  §k 
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CQBPOEAXIQN& 

nr  OlMAniAxnni  ov  IUn*BOAP  Oomfeisr  oaj  be  hgMmA  If 
ItgMrtfrnn     Appnmng  €frmd  Tntnk  MaOwof  Ob.  t.  OooK  V  m.  S87. 

t>  OoBiORiziov  ■!•  No  AuTUuaiTi  to  Cbavqb  m  DowDiui  TO  Aironnoi 
ScAXi^  bacMMe  ol  anthoritj  gnatad  to  it  to  own  aad  miaago  |iio|wgij 

&  OOEBTCIBADOW  BA8  No  AlTTHOBXTr  10  MiOBATS   TO  AXCTHEB   StIXS  UI 

ttie  abMOM  of  aniliority  irom  the  itoto  ereathig  it^  boeauM  of  aatliori^ 
gnated  it  by  moh  othor  steto  to  aet  thorem.    Id. 

4.  CVmTaEATHMBlCtaAIMP  Wn'HOUT  LoCIALirrariUUriBDIKTHMIE  CHlBJliBM 

•10  zegwded  «%  by  implioatioo  of  bur,  looal  to  tbe  stele  oMfttfaig  tball^ 
aad  niMt  bsfo  their  bmiiieee  Uxiations  therem.    Id, 

fL  CbmoEAra  Aon  Foopobked  bt  Bomr  or  OoBvooRAmni  SmcEBii  oor  ot 
flSATB  OEBAmo  It  sm  T<nd.    Id, 

4  An  or  OoBroBATwai  nr  DxtBBMDnvo  nr  Wbaiv  LmEAiuonri  abb  im 
Wma  TmBB  itook  MbeoiiptioDe  aheU  be  peidy  perfonned  eat  ef  the 
■tsto  rwieting  it^  is  Teid,  and  saofa  snbsor^tians  cannot  be  ooUeeted. 
Id. 

y.  RaniBOAT>  OoMrANT  has  Aothobitt  to  Taxb  abb  NBoanAn  a  promis- 
aofy  note  in  tiie  ordinary  oonne  of  its  business.  It  may  thersfoie  take 
sneh  note  in  payment  of  capital  stock  sabacribed  in  it.  OoodHA  r,  Beif* 
wMU,  WUdtr,  4fr  Co.,  Sia 

ib  Baobqad  Siogk  8UB8C8IFTI0BS  ABB  Patablb  BT  Oallb  made  periodi- 
cally by  the  company,  and  a  sabsoriber  may  aToid  these  csUs  by  ghring 
a  note  for  the  groes  amoont  of  the  calls  in  a  certein  time.    Id, 

t.  lUniBOAD  GoMrANT  OABVOT,  AS  Bbabob  OB  TTB  BuMBBBH  deal  in  notes 
aad  bills  of  ezehaage^  bat  caa  only  make  sooh  paper  sabsenrient  to  the 
great  design.    Id. 

10.  Lboaijit  or  Oboabibatioh  or  lUniBOAP  Oompant  cannot  be  attacked 
eoQaterally  as  in  a  snit  by  the  asdgnee  on  the  company's  note.    Id. 

IL  AsnoBMBBT  or  Nom  or  Bailboap  Oompant  by  ite  president  is  pHma 
/ode  the  act  of  the  oompeny,  and  if  denied,  it  most  be  by  plea 
by  affidavit.    Id. 

UL  Wbbbb  8100K  nr  Bai£boai>  Oompant  d  Subsgbibbd,  it  most  be 
for,  notwithstanding  any  falie  representations  made  at  the  time  of  the 
ezeontion  of  the  note  in  payment  for  the  stock.    Id, 

IX  Wbbbb  Pabtt  Subscbibis  bob  Stock  nr  Bailboad  Oompant,  and  giyes 
his  note  for  payment  of  the  stock,  the  company  need  not  make  a  demand 
for  the  amoont  of  stock  thns  snbecribed.  It  is  the  duty  of  the  maker  to 
pay  the  note  and  demand  certificatee  of  stock.     Id. 

li.  Sbobbt  Aobbbmbnt  to  Rblbasb  Obb  Sbt  of  Subsobibbbs,  or  one  par> 
ticolar  sabacriber  to  stock  in  a  railroad  company,  is  nnfair  and  a  fraud 
'   open  other  subscribers,  and  will  not  be  enf oroed.    Foif  t.  Blaehkmef 
246. 

I&  MmnoPAL  OoBPOBATiON  Bnjots  BzBMPnoN  or  SoTBBBiOBTr  from  re* 
sponsibility  for  ite  sote,  or  those  of  ite  independent  corporate  officers  who 
dsnre  their  righte  and  dnties  from  the  sovereign  power,  while  in  tiie 
eaufoise  of  theee  legidatiTe  powers  which  it  holds  for  paUio  pnxpoees^ 
and  aa  pert  of  tbe  goiremment  of  the  ooontry;  bnt  when  in  the  exerdss 
of  those  private  franchises  which  belong  to  it  as  a  creature  of  the  law,  it 
te  responsible  for  the  aote  of  those  who  are  in  law  ite  agents^  and  thcogb 
4hsj  ars  not  appointed  by  itseU.    Caumiif  Oommimkmen  r.  IhitttU^  W. 
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16w   WbEBS  StATUTB  OOHfXBB  POWXB  UTON  OOBPCnUTIDH  to   bo 

for  the  public  good,  tho  ezerciae  of  the  power  is  not  merely  dieorelioiiaiy 
bat  unpentiTe,  end  the worde  ''ponirer  eiiid  entliori^ "  in  gnchoeeeemey 
be  oonstmed  to  meea  duty  uod  obligation.    Id, 

17*  MnviGiPAL  CoBPOBATioirs  ABB  HOT,  like  individually  boiznd  to  leek  tfa«r 
ereditora,  to  make  payment  of  their  indebtedneea,  and  cannot  even  bind 
fhemaehrea  to  pay  it  at  any  other  place  than  at  their  treasmy;  nnleaa 
■peoially  aathorind  by  legidative  enactment.  CfUif  qfPtkin  t.  BepuMa, 
944. 

lA*  MvmcnPAL  CkmroBAXioir  has  Powbb  to  Liobiisb  axd  Bboulatb  Tend- 
ing of  meati  and  Tegetablesy  aa  exerciBe  of  its  police  power,  for  nain- 
tenance  of  health  of  dty,  and  a  regolation  ia  not  in  restnunt  of  trad» 
whidi  pfOTides  that  no  person  shall  keep  a  stall  for  the  sale  of  frak 
meats  outside  of  a  public  market,  without  obtaining  a  license  from  ^bm 
Biayor,  and  paying  a  fee  therefor.    Ask  t.  People^  740. 

19l  Obuvabcb  Pbohibiiiko  Ejopizra  o#  Stalls  vob  8alb  of  Fsbsv 
Wua^  outside  of  the  public  markets,  without  license  from  the  mayor» 
and  requiring  the  payment  of  a  license  fee  therefor,  is  valid  and  witfaiia 
the  enacting  power  of  the  common  council,  under  a  charter  which  aa« 
tiiofiies  them  to  erect  and  maintain  market-houses,  establish  markete 
«m1  mai^et-plaoes,  and  to  fully  provide  for  the  good  government  and 
vsgulatiGn  thereof;  and  to  license  end  regulate  butchers  and  the  keepora 
of  shops^  staUs,  booths^  or  stands^  at  marketi^  or  any  other  place  in  iSbm 
eily,  for  the  sale  cl  any  kind  of  meat^  fish,  poultry,  eta,  and  to  aiitiiflRM> 
ttie  mayor  to  grant  suolt  Uosnss^  and  to  pteaeribe  the  sum  to  be  paid 
tfasrefor.    /dL 

lOi  Grrr  or  Ottawa  has  Powbb,  ihtobb  m  GaABasB,  io  Bxicr  Qbixi* 
vabob  Ikposdio  Pbbai/it  iTPOxr  OomcAinxBMi  or  Oahal-boats^  ela,. 
for  injuriss  dene  by  them  to  bridgas  over  caoal  within  the  eity  Bmitiw 
although  the  lagislature  had  previoualy  conferred  the  aame  power  upo» 
the  canal  "board  of  trustees.''    JEbraA  v.  OS^  (t/'OMnea,  26B. 

tl.  PdwBB  OcnmEBBXD  BT  Chabtbb  uroH  Cett  to  Kioor  mxd 
Bbidobb  nr  Rbpaib  Imfubb  authority  to  employ  the  means  bi 
to  the  end,  and  the  imposition  of  fines  for  a  wiHful  or  nsi^igant  injury  t» 
such  strueturss  would  not  be  an  improper  mode  of  aiding  to  keep  tiisai 
ia  repair,    id, 

1&  Ubbbb  AuTUUBcnr  to  BaouLATB  Polks  or  Omr,  fiaas  aad'teCaitmB 
■ay  be  in^osed  for  injury  to  public  property  witiifai  the  eity  fiaitBi  UL 

See  NaooTiABLB  IvantuKBHia^  11. 

00SI8. 
See  Habbas  Oobpos^  2|  Sbvomi;  & 

OO-TENAKOT. 

tm  BiOHBRBAS%  7f  liO■a«AOfll^  11;  PlllllMWl 

OOUPONGL 
See  iBTBBBn;  (L 

COVENANTS. 
See  .Dbbds,  14-21 
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criminal  law. 

I.  FisTT  GAnror  bb  Pbotbd  Oxjilty  of  Osm  Owrmmm  bt  Btuiknui  thA* 
at  a  diffcrsnt  time  and  place  he  was  guilty  of  oommittmg  a  ■imJIlar  of- 
fenaOi  Bat  this  rnle  only  appliea  to  oaaea  where  the  offonse  oharged  and 
that  ofiered  to  be  proved  are  dlatinot.  It  does  not  apply  where  the  eab- 
Jeot-matter  under  inyeetigation  is  of  sneh  anatare  that  it  may  oooaift  ol 
■ereral  stagee  or  oontinaoas  aot8»  aU  constitating  one  tranaaotion.  Coat' 
momBealth  t.  OampbeH  706. 

%  WWJKDATIOV  FOB  BviDBZrOB  OF  FaOIB  TbHUHO  TO  FbOVB  GmOLTT  PUB- 
POa  ABB   IbTBIIT  OF  PBOOHBR  at  SuBSBQIUBRT   FOOffT  OF  TiMB.  —  III 

an  indiotment  for  nrarder  committed  daring  a  riot^  in  which  the  pria- 
ooer  waa  engaged^  evidence  ia  incompetent  to  prove  other  riotoaa  aota  by 
hfan  at  a  diibrent  plaoe^  and  aeveral  hoars  earlier,  onleea  it  ia  firat  ahown 
that  tiie  Torioaa  acta  were  all  parte  of  odm  contfamoaa  tranaaotion.    Id, 

ft  TrnmooK  Bboaobd  nr  OoKmanov  of  Ublawfuxi  Aior  n  Lboallt  Bb- 
■roBBEBUi  for  all  the  oonaeqaencea  which  may  natoraOy  or  neoaaaarily 
flow  from  it;  and  if  he  combinea  or  coof ederatea  with  othera  to  aooom* 
pliah  aa  illegal  paipcae,  he  ia  liable  cHmbiaUter  for  the  aota  of  each  and 
an  who  partio^^ate  with  him  in  the  ezeoatioa  of  tiie  onlawfal  dealgB. 
Id. 

4  CmmaAL  UmstcanaajiY  fob  Aon  of  Oibbbs  n  Sobjbov  to  BBiaoH- 
AXM  tamrusmx  that  the  particular  act  d  one  of  a  par^,  for  wfaidh 
his  aaaooiatea  and  oonlederataa  are  to  be  held  H^KIji  mMt  he  ahown  ta 
hsfebeeu'doiie  for  the  furtheraaoe  or  in  prosecution  of  tiieoomnoaobjool 
aad  design  for  which  they  combined  together.    Id. 

ft  BlOIBB   GANKOT   BB   HBLD   GUILTT  OF  MUBDBB  OB   MAHSLAVOHnB  by 

raaion  of  the  accidental  kiUing  of  aa  innocent  peraoo  by  theae  who  are 
engaged  in  anpprtaaing  the  riot    Id, 

ft  JUBT  IS  GOBBBOTLT  IUgfBUUrBD  OH  TBIAL  OF  InBIOIMBHT  FOB  MVBDBB 

OoMMirrBD  DUBoro  Riot,  in  which  the  priaoner  waa  engaged,  that  un« 
leaa  they  are  aatiafied  beyond  a  reaaonable  doubt  that  the  deeeaaed  waa 
killed  by  meana  of  a  gun  or  other  deadly  weapon  in  the  hands  of  the 
priaoner,  or  of  one  of  ^e  riotera  with  whom  he  wae  aaaociated  and  actings 
he  ia  entitled  to  an  acquittal.    Id. 

f  •  BxoBT  TO  Takb  Lztb  nr  Dbibbib  of  PBbsob,  HABixAnoH,  ob  Pbof* 
BBTT  ia  natural  rights  but  ita  exeroiae  ia  limited,  in  law,  to  the  preven* 
tton  of  f oroible  and  atrooioua  orimea,  of  which  burglary  ii  one.  SiaU  r, 
Moortf  169. 

ft  TAxnro  of  Ldi^  nr  Pbbtbbtion  of  OantB  cooaiBting  of  biiialing  into 
and  entering  ahop  in  the  nighty  with  intent  to  ateal,  ia  not  Justifliadt  ia 
tiie  ahsanoe  of  statute  making  such  crime  burglary,  anoh  cffBuae  being 
held  at  the  common  law  not  to  amount  to  burglary;  though  by  the  law 
of  Ooanectioat  it  would  be  juatifiedy  aa  in  this  state  the  statute  consti- 
tutaa  audh  oflfonae  burglary.    Id, 

ft  XraxBiroB  OF  Fbbvioub  Good  Obabaoibb  of  Aooosbd  ia  admisnblo  ia 
an  criminal  prosecutiona^  induding  capital  eaaaa.    Ecpp9  r.  Peopk,  281. 

ift  As  Gbbbbal  Rolb  nr  Capital  CASl^  evidence  that  thirty  yeara  before 
the  oommiaaien  of  the  crime  ohaiged,  defendant  waa  engaged  in  amag- 
gliag^  ia  iaadmiaaible;  but  where  iaaaaity  ia  aet  up  ia  defense,  and  the 
coolneaa  and  unconceniof  the  priaoner  at  the  time  he  did  the  aet  ia  mads 
a  prominent  feature  ia  the  caae^  aad  iaferanoea  are  aouj^t  to  be  drawa 
therefrom,  favorable  to  auch  plea»  auoh  evidanoe  ia  admiasihle  to  lebal 
fuoh  inferences.    Id. 
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IL  1m  OUncAL  CUa  wbbui  Lnonr  n  8b  vfjus  Dim% 
glf«  ia  •fjdnioo  his  imltem  good  ebanoter  am  a  mm  and  a 

ISi  Xnaonanrr  Obabodio  that  Dmonum  QnAiBXD  Goods  bt  Faub* 
PJUVAMU^  mado  "  la  hia  oiq^aoi^  as  mapchsiidise  brdkor,"  may  be  aoa- 
teinsd.  This  aTsnusnt  is  whbDy  immateria],  and  tfao  nuudnif  UUh  jper 
ImMs  noil  iiWiimi ,  is  applioablo  to  it  The  offonso  which  the  statato 
alma  to  pNTonl  ia  the  obtoining  of  property  by  fidse  pietensss  with  ao. 
infeant  to  defraod  tiie  owner  tfaersof.  A  possesrion  so  obtained  ia  orini- 
nal  by  whomsoeTcr  it  is  aooomplished.    OommomoeaHh  t.  J^fiim^  712L 

VL  lajoaoaan  lux  vm  Subxainsd  Whioe  Chaboxb  that  DDmnuviv  wt 
Fazablt  FmmaxiiKl  that  he  was  acting  as  a  bcoker  for  an  iradiscloaed 
principal  in  the  pnrohase  of  goods,  indneed  the  Tendor  to  aooept  hia 
offer  and  ssU  the  gwrft  to  said  ^•n^iylfWMH^  prinoipalf  and  to  dslzver  tiie 
same  to  tiie  defendant  as  his  broker.    Id, 

14  Hakiko  or  Falsi  PaKmrsi  on  BsPBanDiTAXioir  o  hot  or  Isbklt 
CRDmrAL.  It  beoomea  so  only  by  being  aooompanied  with  a  trandnlent 
intent.  The  Intent  is  pert  of  the  sabstanoe  of  the  israe^  and  mnat  be 
proved,    /d. 

Ifi.   OhDIB   IVDIOIMXIIT  lOX    QBTAIHOrO  GOODB  UHDIE  FaXJU   PltWaWli^ 

EnDBHcn  THAT  DKiSirsAKT  WAS  D«Kn.T  iHaoLVSiiT  at  the  time  ol  mak- 
ing the  false  xepieoantations  relied  on  is  oompetoit  against  him  for  tlie 
porpoee  of  showing  his  intent.    Id, 

ML  Whut  IimiffT  of  Aoousxd  Pabtt  Fobmb  Amr  Past  or  Mativb  is 
IssuB,  evidence  of  other  facts  not  in  iasne  may  always  be  givmi,  provided 
they  tend  to  establish  the  intent  imputed  to  him  in  committing  the  act 
A  wider  range  of  evidence  is  permitted  in  proving  intent  than  Is  allowed 
in  support  of  other  issues.    Id, 

17*  VoVabiavob. — Under  indictment  for  obtaining  goods  by  false 
an  averment  that  the  defendant  falsely  pretended  that  he  had  an 
from  a  certain  person,  whose  name  he  did  not  diacloss^  to  porehsse  the- 
goods  at  a  certain  pricey  is  sustained  by  proof  that  he  falssly  pcetsnded 
that  he  had  an  order  from  that  person  to  pnit;haBe  the  gooda^  and  bar^ 
gained  for  them  on  his  own  behalf  at  that  price.    Id» 

m  Saiol— UaiKBB  IvDioiMiHT  lOB  Qbtaikivo  Goom  bt  Faub  Pbb» 
nonia^  tbbbb  n  No  Vabiahob  between  an  averment  that  the  vender 
wae  induced  by  reeson  of  the  falae  pretenses  to  accept  tiie  ofibr  and  mSk 
and  deliver  the  goods  and  proof  that  his  inducement  was  the  ezpeotatiott 
of  receiving  the  price  from  the  undisclosed  prinoipaly  if  it  i^peacs  that- 
thia  ezpectotion  wae  created  by  the  falae  pretensea  of  the  defendaatk 
Id. 

Vk  Wuia  DOBS  OoHSTiTUTB  Vabiabck  —A  count  in  an  indictment  for 

obtaining  goods  by  falae  pretensea^  which  alleges  that  the  defendant* 

fiJsely  pretended  that  he  had  an  order  from  a  certain  person  in  New 

Tcrky  whoee  name  he  did  not  disclose,  to  puit;haBe  the  goods,  is  not  soa- 

tnbed  by  proof  that  he  falady  pretended  that  he  had  an  cfdar  to  por* 

ehase  tfaen^  without  stating  that  the  order  came  from  a  person  In  Neir 

Id. 

Bee  Abvubbt;  Abbbct;  IbiabrTv  S-Uk 

CROSS-BILL& 
8ee  Dbbdb,  13;  Bqurt,  S-& 
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OUSIOM. 

Of  OmwMf  or  Lozro  BrtAXvao,  will  hot  TmmwavK  Pak- 
WMm  80  ComtLkOtaa  that  it  dian  not  affwt  tiMir  lig^  la  th« 
p^rtjimlur  OMS.  IMUer  t.  ^mti^  27i. 
IL  OoanaoHaE  n  Boovd  to  Kotigi  BuBunen  Ourom  ok  Uaaob  of  long 
■tMnHnfe  g&Dfml  and  nnifotiDy  at  the  plaoe  to  iddoh  the  property  ia  oon- 
aigned  for  aale^  oontroUing  aa  to  time  of  payment  i^on  a  aale  for  eaah, 
and  the  operalion  ol  ttie  eoatom  will  notbeaflMad  by  hia  tgnoraaoa  In 
fael^  npon  tba  aiibjeet    Id. 

SeeUaAOM. 

DAMAOBB. 

L.  Sum  n  OcwtimMiD  am  Liqoxiussd  or  Aboebxaihsd  Daxaoh^  Ain>  nog 
Jke  FBUlOTy  In  oontnust^  whereby  one  party  la  to  draw  on  tiie  other,  aa 
aooommodation  aooaptor,  and  to  pbee  fonda  in  hia  handa  to  meet  the 
draft  whioh  la  made  payable  at  bank  at  ita  maturity,  or  in  caae  of  fufan^ 
la  to  pay  him  ten  per  oent  on  the  prinoipal  and  Intereat  ol  tiie  draft  aa 
damagM.    Mmrdn  AOor.  Hmoourd^  176. 

%  Iv  All  Aonooni  oh  CovnuoT  Somnmro  nr  Dukaah^  PLAnmvr  a 
XmrBLiD  TO  BaooYXE  oklt  to  Ibcmrr  or  In jubt  SnaxAinD^  and  If 
dreomatanoea  exiat  whioh  mitigate  the  injury,  they  mnat  be 
In  meaaoiing  the  damagea.    Eing  t.  Qibom^  209. 

•aa  Comaui  OAimfiai^  14-21;  Cknmu0i%  4|  DmMk  SQt  Ui 

17. 

DBAXE. 
See  BfiJOWiCDi^  1-^ 

BKBIOB  AMD  GREDHOB. 

XanBBR  Miaa  wtmam  "MAvnar  ov  Dimaxd  Dsawvo  Lmaaar  ahooM 
be  afpUed  to  the  principal,  in  the  atawee  of  an  agreement  to  tiie  eeni* 
tn»y.  After  prino^al  and  intereat  botii  baeome  dne^  tiie  rale  la  ottieff>- 
wfaOi    Starr  T.  jBtfeftmondL  180. 

Baa  CoKfomaaoMmf  17|  IiraoLTBior;  PijmrxBaHiP,  2,  8;  Salbi^  0-14 

DBDICATEOK. 

Sa  Oommoni  SuinanMr  Dsdhqahoh,  there  mnat  be  the  Intentlen  en  tiM 
fart  af  the  owner  to  make  the  gift,  and  alao  an  aoceptanee.    Xhe 
ae^a  JntentJon  may  be  manif eated  in  writing;  by  ila<i1ifatlim%  er  by 

See  HiOBWAT%  C 

DEEDS. 

teOB  nr  WuxDra  nr  (hn  Past  Of  Oorr  av  Dud  tiie  name  ef 

iliadley  iaatead  of  WUMn  Lindl^,  the  tma  name  af  the  giantea^ 

nai vitiate  the  deed  for  the pnrpoeaa of  aTidanoew   Pardmr,  Limikp, 

2191 

%  MMJaafiM  wImtaud  Diid-— Biraor  av  Qmaaiov  ov  Hau  nr  Boor  «f 

DnoDk — Where  one  eigne;  aaale,  and  delivaia  an  Inatrament  aappoeed  ta 

ha  n  parCeot  deed,  bat  hia  name  appeara  in  no  other  part  thereof,  hia  in- 

in  tiie  premlaea  deeoribed  in  aaoh  Inalrument  la  not  thereby 


SM 

T9ij9Am    A  dMd  imsl  oontdbt  words  coKpnairo  <if  as 
bound.    Ptabody  t.  ITeioeM;  486. 

Sl  Notabt  Who  CxBnim  to  AcKirowLXDOiiBfT  n  CoMramrT  Wi 

TO  Bbtabloh  Dus  EzxoDTioir  OF  CovmjaiCE,  m  aguiwt  the  denial  of 
tliA  penon  by  whom  hit  oartificate  atataa  it  to  lisfo  been  aoknowla^gad. 
Jamatn  r.  McCfahU  SL 

i.  Statxmbht  bt  Alligxd  G&AirroB  to  KorimT  Wbo  Omkomieu  to  Ao- 
xvowLBDOiCBirT  THAT  BiavATUBM  IB  BIB,  IS  good  and  snffioifliit  aridsoeo 
of  the  exeoatioiiy  and  may  be  proved  by  the  officer.    Id, 

i.  Siokatuui  ov  Gbaxtob,  AmzBD  sr  Thibd  Pttaoir  at  Fobmme'b  Ba- 
QUBR  AHD  nr  ma  TmnniTATg  pBBaDroi»  ia  aa  mneh  hia  ajgnatmo  as 
thoagh  it  had  been  written  by  himself.    Id, 

t  Bulk  Stated  as  to  whin  Ofncn  Coft  of  Dno  mat  bb  Bbad  nr  B?^ 
DBNGB  nnder  the  atatate  and  rale  of  oonrt    Bavqf  t.  CAose^  51i. 

7.  Qfiigb  Ooft  of  Dbid^  whbv  Admdbiblb  nr  BviDBvca  at  All»  xat  bb 
Admittxd  at  any  time^  and  no  exception  liea  to  ite  admission  liKbo  a  oaaa 
at  any  particiilar  time.    Id. 

C  Ooft  of  Loct  Dbid  n  Adhobbiblb  nr  BviiMUian  when  the  grsntss  and 
cnsfcodlan  of  the  original  teatifiea  that  he  haa  made  diligent  aeaibh  for  H 
in  the  plaoe  where  it  ought  to  have  been*  and  in  plaoes  wfasio  it  waa 
probable  it  might  have  been*  in  good  fattii,  with  a  view  to  finding  Ik 
Pmrdm  v.  IMOey^  219. 

IL  Dbbd  dobb  vor  Ofbbatb  as  Oohstbvotivb  Noiioi%  tbovoh  Aokbowif 
BBOBD  and  left  in  the  proper  offiee  for  r^gistntifliiy  if  tiie  tax  tfcanen  haa 
not  been  paid,  where  the  atatate  proridea  that  no  deed  shall  be  held  ta 
be  legally  lodged  for  reoord  until  the  tax  be  paid  tfaeieon;  and  the  gian- 
tee  hasy  aa  to  oreditora  and  poiohaaers,  only  aa  e^putaUa  title.  fWWJM 
V.  Clark,  471. 

IOl  Dbbdb  abb  to  bb  CkuranuTBD  Most  Sxboholt  AOADnr  Gbab«ob»  wbmt 
there  ia  any  nnoertainty  or  amlqgaity  in  tiie  tema  thereof.  I}odg§  v. 
Waiiey,  61. 

11.  Gbhxral  Ruxa  that  Grabtbb  Who  Takbb  Quxiolaim  Dbb>  oahbqt 
Bboovbb  back  Oovsipbbatiov  Pah)^  in  oase  of  fsihirs  of  tifle^  does  not 
apply,  if  the  title  fsili  for  want  of  anthority  in  the  perMA  who 
the  deed  to  act  in  the  oapaoil^  in  which  he  professes  to  aot  In 
case,  aagumpsU  will  lie  to  reoover  baok  the  oonsidemtiiwi,  and  no  pnvi- 
ons  demand  is  necessary;  bat  the  aotioii  oannot  be  maintained  by  ana 
to  whom  the  purchaser  haa  aabseqaently  oonv^yed  the  premises  Warh 
V.  Bidfanl,  651. 

IS.  Quitclaim  Deed  of  BjBXxnrABT  Dbtod  Pasbbb  hbi  LmBBsr,  aa  aodb 
devisee,  in  the  granted  premises,  althoogfa  the  deed  makes  no  leferanea 
to  the  will,  when  otherwise  the  deed  would  wholly  be  inoperative.  IFfar 
beriy  V.  ffurtt^  2295. 

VL  Dbbd  of  Subsbqubmt  Pubohasbb  is  Suffiuumt  of  Itbblf  to  Show 
Natubb  and  Patmemt  of  Considbbatioh,  where  a  petitum  in  lora> 
closure  does  not  sUege  that  such  pnvohaaar  acquired  hia  title  inndn- 
kntly,  or  without  consideratioa,  and  his  cross  hiU  allegee  that  he  ia  » 
bamajide  purchaaer,  and  the  answer  thereto  raiaea  no  iasoe  aa  to  tiie 
sideration.    Jones  v.  Berks/are,  412. 

14  Uhdbb  Oovbnamt  of  Oknbral  Wabkabtt  in  Dbbd,  Tma 

QUVBTLT    ACQUmBD    BT    GBANTOB    IbUBBB    to    BbBBFIT   of  GBABTBil 

and  the  statutory  covenant  in  a  deed  expreased  l^  the  worda  '*paa^ 
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iMffgMn,  and  ■eIl»'*imporl  a  mfiolMit  wairanty  to  give  effsot  to  tha  nihx 

VL  Souk  tbat  Titui  Subsbqushtlt  Aoqitibsp  st  GsAirntt  Jjkubmb  to 
"BMKwm  OF  GBAirm,  wider  the  qperativa  wwdi  "gnnti  bairgaiii«  and 
aaU,**  in  a  deed,  obtaina  whether  aaoh  prior  grantee  had  aeiain  fa&  faol 
of  the  pffemiaea,  or  not;  and  althon^  the  deed  by  which  the  grantor 
anbaeqiMntly  aoquired  title  waa  not  reoorded»  or  waa  imprqperlj  with- 
held, or  waa  loat  or  deatroyed.    Id, 

1&  BaaovDESQ  or  Dsid  soxb  vot  Qxtb  It  Smor  nr  Pabbiho  Tru^  bat 
only  aeeorea  the  title  from  betng  defeated  by  a  anbaeqiMnt  aale  el  tha 
land  to  an  innocent  pnrehaaer.    Id, 

17.  Bsmviir  on  Dnmnix  will  Lb  to  Riootsb  Biid  withheld  from  tha 
penoo  in  whom  the  title  to  the  land  thereby  oonreyed  ia  Teated;  and  II 
a  deed  ahoold  be  loat  or  deatroyed,  a  ooort  of  equity  wonld  reliefo 
againat  ita  loaa,  by  oompelling  the  ezeontum  of  another  deed*    Id, 

18.  OoyuiAim  of  Siibim  and  of  Good  Bight  to  Oontst  abb  Bbosbn,  if 
at  all,  at  the  delivery  of  the  deed.  They  are  peraonal  oorenanti,  not 
numing  with  the  land,  and  are  inprcBamdL  Their  hreaoh  dependa  npon 
no  fatore  oontingenoy,  and  if  the  grantor  ia  not  wall  aeiaed,  or  if  ha  haa 
not  the  power  to  oonvey,  at  the  time  ol  the  delivery  of  tha  deed,  an  ao- 
tion  at  onoe  aoeniea,  and  a  reeorery  may  be  had.    Id, 

U.  Rioht  to  Bbootbb  fob  Bbbach  of  Cotbraiit  of  Sbdot,  OB  OF  Good 
Bight  to  Oqhvbt,  aurvrrea  to  the  peraonal  repreaantathrea  of  a  giaiitea 
by  deed.    Id, 

flOl   KbASUBB  of  DaKAOBB    fob   BbHAOH  of  COTVfABTB  OF   SbDIV  AMD  09 

Good  Bigbt  to  CkxNYBT,  in  an  action  inatitated  bef cie  the  grantor  ao* 
qnixed  title  to  the  premiaee^  and  the  grantee  being  oat  ol  pooeeaaion,  ia 
the  parahaae-money,  with  intareat.    Id, 

81.  NoMXHAL  Damaobs  omlt  can  bb  Bbooybbbd  for  breach  of  the  core* 
nanta  of  aeiain  and  of  good  ri|^t  to  oonyey,  in  oaee  the  grantor  aoqiiiiaa 
title  alter  aoit  broaght.    Id, 

B.  Iv  CABBi  OF  Doubt  as  to  whbthbb  Clausb  dt  Dbbd  bb  CovniABTor 
a  oonditioii,  courta  of  law  will  alwaya  incline  againat  the  latter  oooatnuh 
tion.    SmMon  Y.  School  DUMa  No,  S,e70, 

&  Dbbd  will  vot  bb  GoHsimuBD  to  Obbatb  Bhoatb  ov  Ooiiditi0b«  mi- 
leaa  language  ia  need  which,  est  propHo  vigon^  importa  a  condition;  or 
unleaa  the  intent  of  the  grantor  to  make  a  conditional  aetata  ia  otharwiaa 
dearly  and  nneqnivocaUy  indicated.    Id, 

94.  Usual  abd  Fikoteb  TaoHinoAL  Wobds  bt  Whuh  CVxhditiobal  Braxb 
D  Gbabtbd  bt  Dbbd  are  "provided,''  "ao  aa,"  or  "on  condition.* 
"  Worda  of  oonditum  are  mb  condiUone,  Ua  quod^  proriao,"  Oonditian  in 
deed  may  also  be  ereated  by  the  use  of  the  worda  d,  or  gmd  d  eoHMngat^ 
and  tha  like,  if  a  danae  of  f orf eitare  or  re-entry  be  added.    Id, 

M.  Wobds  "Gauba"  and  ^^fbo^"  whbb  Usbd  in  Dbbds,  abb  Sombtdibb 
Said  to  Obbatb  CoNDznoBi  that  ii^  where  a  deed  ia  made  in  ezpreaa 
teima  lor  a  epecifio  parpoae^  or  in  conaidaratioa  of  an  act  to  be  done  or 
aanrioe  rendered,  it  will  be  interpreted  aa  eraating  a  conditumal  eefeate. 
Bat  thie  exception  to  the  general  role  ia  oonfined  to  caaea  where  the  aab- 
]ect*matter  of  the  grant  ia  in  ita  natora  exeeatoiy.    Id, 

ML  If  Qhb  Maxbs  Fboffhbht  nr  Fe^  ba  Ibtbbtiobb^  ad  Bitbotuk,  ad 

Pboknutui^  and  the  like^  the  aetata  ia  not  oondttuNial,  bat  abaolnte^ 

Botwithatanding.    ThaaawordamBatbaeonjainedinadeedwithothew^ 
Am,  DBa  Vol.  LXXXIIi- 
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Kiviii^  ft  ri^t  to  jp<ub&t  ct  dobliriBg  a  fuifslioro  in.  a  Bpuclftwf 
gmoy*  or  the  grant  will  nofe  bo  doomod  to  be  oonditlimiJ.    Id, 

17.  Ih  Gaaxtb  iBOfM  Gbowv,  ahd  nr  Divmi^  Ocwmtookal  Brasb  nur 
BB  Obsaxbd  BT  Ua  ov  WoKSB  iHiioli  dedMO  that  it  WM  ^ren  or  dar?ind 
lor  a  oertam  pupoae,  or  vrbk  a  partionlar  intflntuniy  or  on  paymont  ol  n 
oartain  rain.  Bat  this  rola  is  applaoabia  only  to  thaoe  granta  or  gifli 
iHiieh  are  pniely  ▼olontazy,  and  wbore  there  ia  no  other  rwnaidei  at  to 
moTing  the  grantor  or  donor  beaidee  the  pnrpoea  for  idiioh  the  eatate  ii 
dedared  to  be  oreated.  Booh  worda  do  not  make  a  oondition  irtNn  naeA 
in  deeda  of  prirate  peraona.    Id. 

&  GRAsm  m  Bound  in  Equitt  bt  OoBDinair  nr  Bbbd  of  Lot  that  no 
bnildingit  ahonld  be  ereeted  thereo&y  exoept  for  dveUing-hooaea  only,  Hm 
oondition  haTing  been  inaerted  in  aooordanoe  with  an  oral  agreemani 
among  the  original  ownera  of  the  land,  in  dividing  it  intohooioloti^  thai 
the  aame  ahoold  be  occupied  ezelosively  for  dwelling-hooaea;  and  tba 
ownera  of  others  of  the  lota  may  join  in  a  anit  in  equity  to  reatratn  him 
from  Tiolating  the  reatriction,  by  oonverting  a  dweUing-hoiiae  npon  hii 
lot  into  a  pnblio  eating-hoaae.    Porter  ▼.  Ntf^Ungale,  632. 

Wk  DbBD  m  HOT  TO  BB  OONBTBfTBD  AB  GbAVT  ON  OOKDZnON  SUBSBqUJBiri; 

Bolely  for  the  reaeon  that  it  oontaina  a  danae  dedaring  the  pmpoae  idv 
which  it  18  intended  the  granted  premiaee  ahall  be  need,  where  rndi 
porpoee  will  not  inure  specially  to  the  benefit  of  the  grantor  and  has 
aasigns,  bat  ia  in  its  natore  general  and  pablic,  and  where  there  are  no 
other  words  indicating  an  intent  that  the  grant  ia  to  be  Toid  if  the  d^ 
elared  porpoee  is  not  folfiUed.    J?ai0SDii  t.  iSdbol  ZXiAnM  Jfo.  5,  870. 

IOl  Wobos  IB  Dbbi>  Dbqlabibo  that  Gbabt  IB  Masb  iok  Sfboiiio  Fob* 
POBBy  or  to  acoomplish  a  particohMr  object^  may,  if  praperiy  nxpiaaaeJ, 
oreate  a  oonfidenoe  or  trast^  or  amount  to  a  ooTenant  or  agreeoMnt  oa 
the  part  of  the  grantee;  bat  the  abeenoe  of  any  ri^t  or  remedy  in  £w«r 
of  tlko  grantor  nnder  saoh  a  grant  to  enf oroe  the  approfriation  ol  land  io 
iSbb  apecifio  porpoee  for  whidi  it  waa  oonviqred,  will  not  ol  itaelf  BMka 
that  a  oondition  which  is  not  so  framed  aa  to  wanant  in  law  that  hita^ 
protabon.    Id. 

8L  Sraxb  oahbot  bb  Masb  Bxibaseblb  ob  OuBimmB  SoMBgnnT  bj 
•onatmetum  f oanded  on  an  argament  ab  iwoonmadmUJ  only,  or  on  oonaiA- 
erationa  of  anppoaed  hardship  or  want  of  equity,    Id» 

K  Grant  of  Land  Wmxm  has  bbbn  Usbd  bob  BuBTiBQ^niAfli  to  n  town» 
''lor  a  barying-place  forever,"  in  oonaideration  of  lo^re  aiid  alRwtwn, 
''and  diyera  o^er  Taloable  oonaidarationa^*  is  not  n  grant  i^on  n  oondi- 
tion saboeqaenl  Bnoh  a  grant  is  not  pnely  Tohmtaryi  II  ia  only  par- 
tiaOyao.    Id,  ^ 

tk  Bratb  will  not  OEraiffABfLT  BB  Bbhukid  bj  tiki  BMra  faflnn  of  ihm 
oonaideration  of  a  grant  of  land,  or  tiie  nan-faUQlnMBt  of  tiio  pnipooa 
lor  which  a  oonveyanoe  by  deed  ia  made.    Id. 

WL  QbbGabdinal  PBonnBUior  Bbal  FkonaerrfliiBAT  OuBunaiMW  Sob* 
■BdUBHT,  which  dalsat  estatai^  are  not  to  bo  lworad»  or  niBad  by  inlnr- 
enoe  or  imnlioaliona    Id. 

8ae  Aoknowlbdombbib;  Aobbot,  6;  BomnkABifli;  XxBOOxnaa^  19;  Hns- 
BABP  ABB  Wzii^  8-4;  LnANxrr,  4;  Sbbbihb;  Vbbbqb  and  YBBm^  i. 

DEBiAND. 

Ho  Bbmand  Fbbviovb  to  Inbhtution  of  Bun  bos  Bbuuvmbt  ov  Pm^ 
n  Nbobmabt,  iHiere  the  poasession  of  it  waa  originally  aoqurad 
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\f  a  tori  It  ii  onlj  whin  the  origiiial  powcMJan  Is  UmfaXf  aad  tlM 
MttiA  dspoids  i^cn  tliA  vnlawfiil  detantion,  that  a  (Irnnand  fa  nqjainL 
JbppMl  T.  Arm,  118. 

DEPOSITION& 

8m  Fkjunnra  avd  PEAiona%  Ul 

DBXINUB. 

Sm  DlEDfl^  17. 

i>owxmjL 

1.  IkmaanM  »  HiBnAsiov  Fdcbd  or  AhtFlaoi^  witboata^jfRnntis* 
tHitkn  ol  nmariDg  tbareCram.    CHkmm  y.  OVumm^  0QS. 

and  tha  dfapotitioa  of  property  after  death.    Id* 
IL  Pmwiufm  TBAT  Domoiui  oven  Aoqiuxbxd  OominnH  uktil  Nsw  Qhi 
IS  Srasubhsd  applies  to  qmestloiis  regHdmg  saeeesrion  to  piopegij. 

A.  TmmooK  omr  bavb  but  (hn  Dqmzgil%  in  regard  to  the  snooessifln  of  prop- 
mrijp  shhoogh  he  may  hsfo  two  plaoes  of  residonoe  for  purposes  of  hod* 
asBB  or  plesssre.    Id. 

8L  IpAvt  GinDtAL  Bulb  oan  bb  Afpuid  to  Pntaon  hatzvq  Two  Dwilu 
nra-BOum^  one  in  the  city  and  tha  other  in  the  conntry,  or  in  two  dif« 
tesBt  eitie%  and  residing  in  each  a  part  of  eadh  year,  thereby  learing 
in  doaht^  so  far  as  his  domestio  establishments  alone  are  oonoemed,  whieh 
of  them  fa  intended  as  the  real  domieiley  it  fa  that  the  domioile  of  origin, 
m  ttie  prerioiis  domioile^  shall  preraiL    Id, 

C  EBmnoiGB  An>  Intbbtioh  to  Bbmazv  mubv  Bora  Covoom  nr  Qbdib  to 

fcr4Br.TWI  DOHKJILB.     Id. 

f.  **lnmnua  to  Bisnn'*  mm  BsLAn  to  Futubb  abb  hot  to  Tamt, 

wfasrs  it^  oombined  with  residenoe^  fa  relied  npon  to  estsUish  a  domicila. 

id. 
C  Tmnjooa^B  IiTBiiiiuiB  to  Dmron  oy  hd  PBonBrr  aooordmg  to  IIm  laws 

of  way  psrtunlar  plaoe^  does  not  tend  to  fix  hfa  domieila  there.    Id. 
H  Wmx  tbat  Tbbxasob  Dmobtbm  Hiii«Bi.F  IB  HIS  Will  and  ib  hd  Oodi* 

on.  as  '*€f  the  ei^  sad  state  of  Kew  York,"  does  not  fix  hfa  domioils 

thsn.    Id. 
Ml  Wobd  "R■i^lM^lta^*  nr  Lboal  PfffBAnm/wr,  fa  aynsnymoos  with  hahi* 

tai^  or  donuflils.    Lmgdom  ▼.  Dond,  641. 

8ss  OoBVOBAXioBa^  2-6;  Statutb  of  Lnozanoara^  S;  Wnii^  C 

VOWESSL 

Wacfw  lB?to  Bmum  Labss  or  Dbgbasbd  Huibabs^  ab  Gvabuab  or  m 
Sou  Hbib  as  Law,  nnder  order  of  ooort^  naoonditionally,  without  rof- 
etenoe  to  any  daim  of  dowor,  and  as  the  solo  property  of  the  ward,  fa 
•stepped  from  ssttiQg  up  a  daim  of  dower  against  one  who  pornhases  at 
snoih  ssle  in  ignoranoo  of  her  daim.     Wimmam  t.  Jfocy,  S16. 

RAflKMKWlK 

I.  EaMMlBTl^  ABB   GBBATIOB   TKBBBOr  BT  AbTBBSB   BbJOTMBBT.— WUls 

twoadjoiniqg  estatss^  sa  upper  and  a  lower  ons^  are  both  owned  by  the 
Mas  penon,  no  easement  osn  be  oroated  in  the  lower  one  by  the  nse  of 
a  dnin  thvoogh  it  for  the  benefit  of  the  upper  one;  and  after  the  owner* 


•h^  is  Mvwedy  the  oontfanumoe  of  the  dnbk,  whan  ite  «ie  is  aol 
or  TirfUfl^  or  known  to  the  Ofwuer  off  tfaelowiaroffeiite^luwDotondeDojte 
prove  the  aoqniiitioQ  of  an  aMomimt  by  adfWM  onJoymfluL  Ominif  ▼• 
1FtZ2ii»688. 

%  IvEHOLAin),  DxiD0VPUlllBBBBDVmBnBT10C?(UinHVBf0BBJQV» 

AS  ieA«gM«wTii^  all  prhnl^goo  or  oopvonigpowi  in  and  npoQ  adjoming  ludi 
of  the  grantor,  wbibh  were  apparent^  and  had  been  «nd  by  the  grantor 
inoonneotioQwiththepremiaeabeteetfaeoonveyanoeu  Thiaiaaoiriiae 
part  of  an  eatate  haa  been  granted.  The  oonToyance  la  n  eoufeyanee  ef 
the  premiaeo  as  they  are.    Id, 

IL  AoQunmoH  ov  BAsmnrr  oa  Teeu  bt  Adybbo  BKioncniT  a  Hbwb^ 
nam  ov  Fior  wob,  Jubt.  l¥b«r«^  by  the  tme  oonstniotion  of  n  daed,  n 
grant  of  land  extenda  beyond  the  eavei^  and  to  the  waUa  of  nhooae  ewMd 
by  the  grantor,  and  the  water  ia  allowed  lor  mora  tiiaa  tmtmkj  yeara 
tboieaftor  to  fall  npon  the  granted  land  from  the  eavea  of  thefaonaa^  itia 
n  faot  for  the  jnry  to  detarmine  wheihar  the  ownw  of  the  honae  thereby 
aocjoirea  a  title  by  adyerae  eojoyment^  or  an  eaeement^  or  no  i^t  at  al^ 
in  the  land  under  the  eayea.    Id, 

4  No  EASMMMan  u  Bbbbbtbd  bt  ImiaaziDir,  wfaara  the  oevaar  of  two  ad- 
joining eatatea,  reaerring  the  upper  eetate^  oonvey%  wiiii  full  oorenante 
of  warranty,  the  lower  estate^  through  which  ndsain  rana  lor  the  beoeAl 
of  the  upper  eetate;  unleaa  it  ia  de/aeto  annexed  to  the  eatate  whioh  the 
grantor  retaina,  and  ia  neoeaaary  to  the  enjoyment  thereof  and  ia  in  nae 
at  the  time  of  the  grant.  And  auch  neoeaaity  cannot  be  deemed  to  ezialfe 
if  a  aimilar  privilege  can  be  aeoured  by  maaonaMo  trouble  and  expenaab 
Id. 

i.  Frisumbd  Obabt  of  Basbkbbt  or  T<ATBBAf.  SunoBi;  abb  to  TJm 
Pabtt- WALL.  —Where  two  ownere  of  realty  build  adjoining  houaaa  at  ihm 
fame  time^  in  auoh  a  manner  that  an  alley  ia  left  between  them,  one  off 
the  walla  of  which  reata  on  the  property  of  eaoh  owner  reiipeotively»  the 
two  walla  coming  together  at  the  top  in  an  arbh,  above  and  npcn  whid^ 
on  the  division  line  between  their  property,  i$  erected  a  party-waU,  inta 
which  the  honaea  on  eaoh  aide  are  bnilt^  it  ia  held  that  the  manner  of  ooa- 
atruotion  impUea  an  agreement  or  contraot  between  the  ownara  tbat  eaoh 
ahall  have  a  right  of  support  or  easement  in  the  land  of  the  other,  ao  iar 
aa  necessary  to  maintain  the  alley  for  mutual  uae^  and  tiie  party-wall  te 
r>t^^mtm  gapport  of  the  two  houses,  and  that  the  unintSRuptad  enjcy* 
ment  of  such  right  for  a  period  of  more  than  fifty  yeara  raiaean  preeump- 
tion  of  nmtual  grante  for  such  enjoyment  for  the  time  the  two  honaea 
shall  be  capable  of  sale  and  benefioud  oooupation,  qwratmg  to  prednda 
any  authority  or  right  of  either  of  the  partiea  to  interfere  with  the  aUaya 
or  walls  without  the  ccmaent  of  the  other,  unleaa  he  ean  do  ao  withool 
injury  to  the  latter'a  possession.    DowSng  ▼.  Heimki(fi^  54S. 

$,  Aooxptancb  bt  Publio  Afl  D0KBE8  or  Basbmbbt  n  Usitallt  Mabi- 
nsTXD  bt  Acts,  such  as  taking  chaxge  of  and  repairing  a  hq^way  by 
the  proper  county  or  town  authoritiea.    Otntlemam  ▼.  Sotde^  264. 

y.  Aobbemxzit  bbtwbbn  Ownbbs  of  Abjaiobbt  Labbs^  oohobbbxbo  Oooo- 
PATioN  AND  MoDB  OV  UsB  THBBBOiV,  thoa|^  Bot  entered  into  in  the 
form  of  a  covenant  or  condition,  or  ao  framed  aa  to  be  binding  on  haics 
and  assigns  by  virtue  of  privity  of  estete^  may  yet  create  a  ri^bi  in  tta 
nature  of  a  servitude  or  easement^  which  a  oonti  of  eqoity  wffl 
Poribirr.  Nff^^ingale,  632. 

See  HioHWAT%  6. 
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Wm'BaMmiMSJM^  1%  17,  22|  Tmofwwtt^  1,  & 

SLII!CI10]!n9L 

Ofvmiw  iBooiiD  HOT  Kmor  BiLMin  sioAiTn  cv  bbdto  Pov 
nr  Waoiro  Box,  (when  diffmnt  oUmmi  of  offioen  w«r»  Iwfaig  voted  te 
and  two  boiM  were  thflreforo  oaed),  if  tlie  intentLon  of  the  voter  oonld 
bo  awerteinod  with  nmooMib  0Brtemty;aiid  thb  whrtii»  thewior  wm 
tiio  molt  of  the  hooMt  miiteke  of  the  voter,  or  was  oanaad  hj  tho  nb* 
tekeortaadofthoolMtknoffiflor.    Peofkr.  Bakt^'JiSk 

^  ENTRY. 

8m  Rbautt,  1-& 

BQUiXy. 

1»  VjnB  MifflfTOAif  Pto»ATB  Stbxbi,  Much  or  Rqhtrt  JuEiiMCfnoat  li 
vorttd  in  probttto  oonrti,  and  chancery  ooorte  have  therefore  JnriadiotloA 
in  tfaoae  oaaea  only  in  whioh  an  adequate  remedy  doea  not  eodat  in  the 
peobate  court    People  v.  Wayne  OtratU  Court,  764. 

%  Wbmtbbb  Bell  n  Dbmujuiablb  ion  Want  oy  Equirr  where  fled  by 
m/kmeeoveri  as  eeekd  que  ln«<  agamst  her  trustee  and  a  stranger,  allfigiiig 
that  the  trustee  has  loaned  trust  fnnds  to  the  stranger,  who  has  not  paid, 
and  that  the  trustee  is  insolvent^  bat  alleging  neither  refosal  of  the 
trustee  to  sue,  nor  stranger  to  pay,  nor  showing  when  the  insolvenoy  el 
the  tmstee  oommenoedy  and  alleging  no  waste  or  misoondaot^  snd  pray* 
iog  lor  removal  of  the  trustee^  appointment  of  another,  and  decree  thai 
the  stranger  pay  to  the  new  trustee,  qucere,    Maeon  ▼.  Maeon,  172L 

%  OfeJBor  OF  GsoflB-BiXiL  lOR  RKJxr  IB  TO  Bnablb  a  defendant  te  avail 
Unaelf  of  some  defense  which  can  only  be  made  conq^Iete  by  granting 
bim  some  aiBrmative  relief  against  complainant,  or  against  some  oo- 
defendant.  To  be  sooh,  it  must  be  strictly  confined  te  matters  involved 
la  the  original  oaose,  for  if  it  iotrodooes  distinot  mattersitia  an  origfaial 
bin,  and  the  soite  are  separate  and  distinot  Andreim  v.  KSfbee,  Sbbee 
V.  Amdrme,  766b 

A  BOiL  a  Obioihal,  ahd  hot  CBOfls-EZLL,  which  ii  filed  by  the  defendant 
in  a  soit  to  hold  him  as  the  debtor  and  frandnlent  grantee  of  a  judgment 
debtor,  and  all^gee  that  the  complainant  (the  defendant  in  the  earlier 
nit)  has  become  the  owner  of  the  debt  for  which  the  judgment  was  ren* 
dered,  and  of  a  collateral  mortgage  given  te  seoore  it,  and  prays  to  have 
bis  title  to  these  securities  estebHshed;  and  also  joins  as  parties  the  said 
Jodgment  debtor  (who  was  mortgagor  in  the  collateral  mortgage),  and 
the  holder  of  a  prior  mortgage^  and  prays  leave  to  redeem  from  the  prior 
mortgage,  and  the  foredosore  of  the  other.    ItL 

§k  Ommb*bill  Minrr  vm  OovmrxD  to  Subjiot-mattbi  oy  OuanrAL  Bni^ 
and  new  matter  not  germane  te  the  matter  of  the  original  bill  nmst  not 
be  admitted  inte  a  oross-bilL     ffurd  r.  Caee,  249. 

&  ItoBnuxT  Who  n  ZxcnrLKD  to  AynBXATivx  Rxlut  gait  Qrazv  It 
oira.T  ST  Cboss-bill,  and  it  is  not  essential  that  all  the  facte  whioh  wonld 
entitle  him  to  the  relief  aooght  should  appear  in  the  originsl  bilL    Id, 

|»  ChimiBnf  BT  JuirioB  Mobtoaobb  Who  was  Pabtt  DmwwsnAJn  to 
VoaaoLoeuBB  Suit,  Sebkivo  Rbubf  against  a  sale  made  by  the  prior 
■ortgagee,  pendenie  Ike,  nnder  the  power  of  sale  in  lus  mortgage^  andlov 
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lwT«  to  ndmm  from  Hut  mortgage^  wis  bald  to  be  cflnflimd  to 
jMfe-nMitfeer  ol  the  origmal  bill,  and  ite  aoope  and  objoot  withm  tho 
poM  of  a  ccoM-bOL  Id, 
&  Kvr  TAxaaa^  Who  wsbb  vov  Pinw  10  Ohbixal  Biu«  vat  ib 
Bbodokt  nr  bt  Gbom-sill;  and  ^rtiere  a  Jmikriiiorlgiigaa^  laadapoi^ 
delndaiit  to  a  rait  te  foradloauo  of  a  prior  morlgigey  aoeka  nliaf  vpoa 
oroii  bfn  againat  a  aalo  mado  by  tlia  prior  mariiMEaa^  SMadaafe  Bta^  udar 
apowor  of  aalo  in  hia  morlgigay  tlia  parchaaar  at  aooh  aalo ia an  iadi^ 
paoaablo  party  to  tiw  cnM-baL    Id. 

8aa  ]>nii%  1%  17|  Vkusm  or  DmauwM^  S|  BuMiiaaB^  9* 


S9GBOW. 


flaoBniML 
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X8IAIIBS  OF  B] 

la  HHt*  Hoiu>  TkKU  10  liAHD  iBOH  BnBRAXB  btUiair  OVA  ri|^ii^ 
oabjoot  €b1j  to  tlie  dobta  of  tbair  aaoeator  in  llie  modo  pcofidad  by  kw^ 
and  not  mbjoet  to  any  other  oontrol  of  the  admiiiiatnitar.     WaBridg§  t. 
Z%.  227. 
%  haoALTrnMTO  Lahbs  Dbvsdd bt TiKrATOiB»  10 ^TteiK Paxbht 
lOB  LBUMiRBBinB  Diaxh;  Teata  in  Ida  hoba  by  Tirtoo  of  tho 
bnttb^holdihetiaointniatlorthodoriaeea.    CbU  t.  Miaari;  466u 
H  Baa  vr  Divnni  10  RBtxmnt  Lahim^  iob  Whbs  Fatdt  Ibbdsd  to 
after  hk  deatbf  nmat  ba  in  eqaity«  and  the  boin  of  tiia 
^artiea.    Id. 
Sea  T^MMtm,  IS;  Biaummai  ikn>.  AoMnaauisMi  Wnxii 


BSIOFFBL. 

L  If  liAsnfimnrrwHBvHicMrQBTToSFBAii^ofBilyirindabarUB 
apaaMngiflMn  oonadenoe  lequiwa  him  to  ba  aUrak    PMI^pt  t,  dai^ 
47L 

%  XRonsL  IH  Pad  Atctbib  yjpow  Sous  Aoi  ok  RKnmineAxiini  of  n 
party  touching  a  matter  of  intereat^  mado  imder  eiroomataneaa  putting 
the  party  in  fralt^  wiierel^  another  party,  wiliioat  negligenoe  on  hia 
parti  ia  indnoed  to  act  in  the  belief  that  a  given  state  of  facta  eziata^ 
Ba^  T.  ifeiftrCry,  S22. 

IL  Om  sBAiiL  HOT  Bi  PXBMiinD  TO  IxumM  Ahoxhbb  to  PoBOHin  Pnor» 
nxT  of  a  third  peraon  for  a  Talnable  oonaideration,  and  then  aet  np  % 
prior  and  better  title  in  himaelf  to  defeat  the  title  of  the  pnrchaaer: 
AtoaflHf  Y.  ife^amara,  86  Me.  176;  a  a,  68  Am.  Deo.  740.  SimekJMt 
▼.  Wmtnon,  624. 

4  AxABovQH  EaiorpiL  or  Pad  mat  not  always  Ruh  with  Lanb^  a  mbaa- 
qnent  pnrchaaer  with  knowledge  of  the  facta  oonstitatiiig  the  eatoppal 
can  atand  in  no  better  condition  than  hia  grantor.    Id, 

lb  SROvraL. — A  grantor  of  land  with  foil  oorenanta  of  waitantyi  and  hia 
pririoi^  are  eatopped  to  daim  any  intereat  in  the  granted  praniiaaiu   Om^ 

See  NnooxxABLB  IrarBimxinBi^  S7»  88. 
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KVlDJfiNOK 

L  PiMT  mm  Bi  TBS4TKD  AB  LmsQ,  iHMfeiioofidaioeisiiitrodaeadto 
■hovr  Uf  deslh.    PmboOif  r,  BeweU,  480. 

%  OKI's  Aaaivcai  iboh  Pishoulab  PLAfli  Raisib  Ko  PluHimtnamr  ov 
HD  Dbasb,  when  thflra  is  no  evidonoa  that  lis  sfw  sstohllihed  his  resi- 
danoethare.    BUmd^M ▼.  JRiMnos,  524, 

H  To  Raibb  PMBumriioH  of  Diaih,  a  party's  absenoa  of  aeraa  yean  or 
mora  from  his  homa  or  flstsMiBhad  rosicUmoa  mnst  ba  provad,  and  that 
no  intelliganoa  zaspaoting  him  has  baen  laoeiyad:  Btrnmu  ▼.  MeNamara^ 
M  Ma.  176;  a  a,  68  Am.  Dao.  74a    Id. 

4L  Wbssi  Tmji  n  CLamD  io  bi  or  Fixbbb  BaoAun  ov  hib  Soar's 
Dbath,  not  only  nmst  tha  dasih  off  tha  son  ba  shown,  but  also  that  ha 
died  withoat  iasna.    Id, 

i.  OoDBaB  Taxb  KoraoB  ob  Comsi'Itutiobb  ov  Sdibb  Statis;  and  when  it 
appears  therefrom  that  tha  oonrt  rendering  the  judgment  in  dispute  was 
one  of  general  jnrisdictiop,  it  will  be  deemed  oondnsiTe  in  the  stats 
where  the  aotion  is  broni^t.    Brnkher  ▼.  Bank  qfBrowntmUe,  446b 

€1  Dbolabatiohb  ov  Pabtt  or  hib  Own  Fatob,  whbb  Maiub  to  Opfob- 
DTO  PiBTT,  ABB  Adubbiblb  only  for  the  pupoae  of  showing  tiiat  at 
the  time  snob  deolarations  were  made,  the  opposing  party,  by  word  or 
oondnet^  admitted  their  truth.    Batbu  t.  CfUtri,  437. 

7.  PLAorEoys  Nabbativb  Dbolabatiobb  ov  Past  Btbntb  abb  LfAOBOB- 
siBLB  as  evidenoe  in  his  &Tor,  though  made  to  his  attending  physicisn. 
JbMTKM  Y.  LoweO  QoM  lAfifd  Co.,  621. 

IL  Pabol  EviDBNGa^  TO  Show  that  Wbiitbv  Aobbbmbbt  dobs  hot  Con- 
CAIN  Wbolb  OB  TkvB  CoNTBAOT  on  aooouut  off  teod,  aocident,  or 
mistat-iy  most  ba  entirely  dear  and  moat  aatisfaotory.  QtkpAt  y.  BJak^ 
418. 

%  Pabol  Evxdbngb  ov  Pbbvioub  ob  GoNTBiiPOBANBoini  Nbqoviasionb  wnx 
NOT  BB  AmoTTBD  iu  equity,  as  well  as  at  law,  to  Ysry  or  oontradict  the 
terms  off  a  written  agreement^  unleas  it  is  made  to  appear  that  Hie  par- 
tieo^  at  the  time  of  consommating  the  agreement^  aotnaDy  intended  or 
vnderstood  that  suoh  terms  or  stipulations  should  ba  inoocposatad,  but 
were  omitted  by  acddent^  mistake,  or  fraud.    Id, 

Vk  fiB0ONI>ABT    EyIDBNOB  OV    BXDTBNOB    AND    OONTBNTB    OV    BbOOBD    OB 

Oehbb  Dooumbnt  to  show  the  regularity  off  legal  proeaodingii,  is  admis- 
sible, if  the  originsl  be  lost  or  destroyed,  ss  in  the  caaa  off  any  other  lost 
faistrument.     WiUqf  Watjiad,  In  re,  49. 

11.  Sboondabt  Byzdbnob  ov  Contbntb  OV  Wbitxbn  PAnBs  n  Aumiwibi.h 
where  the  originals  themselYee  oannot  be  procured,  after  an  effort  made 
to  do  80.    CwmumweaUh  y.  J^firtu,  712. 

IS.  Pbbbb  Cofibb  ov  Lbttbbb  abb  Admisbiblb  in  Evu>BaoB  AOAiNBr  Pabtt^ 
where  the  originals  csnnot  ba  procured,  but  are  proved,  by  means  of  such 
copiei^  to  hsYe  been  in  the  handwriting  of  defendant;  and  independently 
of  sudi  proo^  the  copiee  are  admiwrible  as  doenments  in  his  posMssion, 
and  to  whioh  he  has  constant  aoceea.    Id. 

XL  Pabtial  DBBKBuonoN  OB  Obutbbation  ov  Pbbbb  Oovibb  ov  Lbttbbs 
will  not  render  them  inadminible  as  cYidence^  if  thqr  »•  idantifled  by 
testimony.    Id. 

14  Whilb  Pbbbb  Copt  ov  Lbttbb  n  Inoompbibnt  ab  Mbanb  ov  Oqmpabi- 
BQN,  by  whioh  to  Judge  off  the  characteristios  of  a  hsadwriting  which  is 
in  dispute^  it  may  still  retain  enough  off  its  originsl  disrsoter  to  ba  iden- 
tified by  a  witneii^  uiien  its  own  genuinanasi  ii  csUad  in  queation.    /dL 
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lA.  VmomsQ  HAHxnnamio  bt  Plans  Oarr  orLRETBB.^'WlMrailMpr«» 
Mpj  of  a  letter  is  ihowii  to  witneat,  he  ehoold  be  Mkod  if  it  appeers  to 
be  in  the  handwritiiig  of  defendant;  then,  by  proving  that  it  is  a  pi 
oopy*  it  would  f qUow  that  the  letter  from  which  tlM  uapression 
made  is  the  defendant's  aba  He  should  not  be  asked,  "  In  whose  hand- 
writing was  the  original  of  which  this  pnrporte  to  be  a  copy  T  "  for  this 
question  elioite  the  opinion  of  the  witness  concerning  tiie  handwriting 
and  the  neceasaiy  oonseqnence  of  that  opinion  in  the  same  answer.  But 
a  new  trial  will  not  be  granted  for  snch  an  error.    Id, 

Ml  FanuifPTioif 8  on  iHiiBxzicnB  of  Fact  kat  bi  Dsducoo)  sbom  Pnoor  oi 
Cebtain  Othxs  Faoib^  which,  aooording  to  the  common  experience  of 
mankind  or  the  nsaal  coorse  of  business^  natoxally  or  necessarily  lead  te 
the  reeolt  or  condnsion  which  is  sooght  to  be  drawn  from  them.  Thus 
proof  that  letters  were  deporited  in  a  post-office  properly  directed  is  ori- 
denoe  tending  to  show  that  th^  reached  their  destination,  and  were 
received  by  the  persons  to  whom  they  were  addressed.    Id, 

17.  TwiiQBAPmo  MxasAGBs  abs  AmcnaiBLB  AOAiNffr  Pabxt  as  ET'Oucb 
oy  BU  Bbolabations,  and  also  as  evidence  tending  to  show  coma  aaioa- 
tioBS  to  the  person  to  whom  thqr  were  addressed,  if  proved  to  b*  in  his 
handwriting,  and  to  have  been  received  at  the  telegraph  office^  ai-d  senl 
over  the  wires  properly  directed  to  a  person  who  was  than  Uvuu  at  the 
pbw)e  of  their  destination.    Id, 

18i  Emtbt  or  Yendoh's  Books  is  not  Wsmnv  Cohtbaot  ov  Sal?,  andis 
not  Ugal  evidence  of  a  sale.    Id, 

10.  Bill  ov  Pakgels  Diuvxrbd  dobs  not  Show  to  Wboik  Gbb^ht  wjs 
GiTBNinassle;  neither  does  the  order  for  a  delivery  of  mandian«ii8e.  Id, 

IOl  Pabol  Evidbnob  is  Adicissiblb  to  Show  that  Salb  was  nr  Fa«  t  ICadb 
TO  Undisolosbd  Pbingipal.  Where  defendant  is  tried  on  an  indict> 
nsnt  for  obtaining  goods  by  fahwly  pretending  that  he  was  acting  as  a 
broker  for  an  undisclosed  prinoipal,  the  vendor  may  testify  that  ho  gave 
credit  to  such  principal,  although  he  entered  the  transaction  in  hia  books 
of  account  as  a  sale  to  the  defendant^  and  made  out  a  bill  of  paroeb  in 
that  form.  The  question  as  to  whom  credit  was  in  ftust  given  may  prop- 
erly be  submitted  to  the  jury  as  a  question  of  fact    Id, 

n.  To  RKNiHOt  EvDBHOB  OF  CtoUiATBRAL  Faoxb  Gompbtsnt,  thsrs  mnst  be 
some  natural,  neceasaiy,  or  logical  connection  between  them  and  tfaa  in- 
ference or  result  which  they  are  designed  to  establish.    Id, 

Si  In  No  Casb  is  Bvhudtob  to  bb  Ezoludbd  of  Ant  Fact  ob  Odkntm- 
SCANOB  connected  witii  the  prinoipal  transaction,  from  which  an  inference 
as  to  the  truth  of  a  disputed  fact  can  reasonably  be  made;  especially  when 
it  becomes  neceasaiy  to  ahow  a  particular  intent  in  a  party  as  an  essen- 
tial ingredient  in  the  crime  with  triuoh  he  is  charged.    Id, 

f8b  InQOIBT  INTO  InTBNT  CANNOT  BB  IteBNDBD  to  FaCOB  OB  GOOiniBTANCBS 

widoh  do  not  necessarily  bear  on  the  issue  to  be  established;  just  as  evi- 
dance  of  all  collateral  facte  and  dronmstanoes  must  be  oonfined  to  the 
proof  of  those  which  have  a  ^gitimate  and  diieet  conneotion  with  the 
principal  transaction.  Id, 
M.  Pbbsuxftions  Inadmissiblb.  — Where  witness  answers  that  he  cannol 
tell,  but  "presumes"  the  eziatence  or  non-extBtence  of  faeti^  lus  testi- 
mony is  not  admissible  as  evidence,    ffo^qf  r,  Chate,  014. 

tSw  IbBBLBTANT  and   ImMATBBIAL   TiSTIMONr  SHOULD  BB  ExCLigDBDw     Id, 

M.  AsscMBD  Facts  upon  Which  Ezfbbis  Basb  thbib  Opinion  wamt  aa 
BsTABUSHBD  BT  PBooF,  or  their  judgment  will  be  worth  ~****^'^  and 
should  not  be  weighed  by  the  Jury.    Id, 
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n  MwnaoKCB, — Flaiiitiff  unneoeeaarily  introdaMd  in  fivldeiioe  oertem  affi- 
dsvite  used  to  proonre  a  judgment^  together  witii  saoh  judgment^  for  the 
poipoaeofdiowiiighisdiBohargemiiiaolTency.  TheaffidaTiteehoiredthe 
Jadgmsnttobevotd.  ^eU,  that  ho  wis  bonnd  by  hk  eyidenoe;  that  he 
oonld  not  elaim  the  beoafit  of  looh  part  as  waa  &Yorable  to  hia  oaae^  and 
ignore  aooh  aa  waa  prejndioiaL     UUman  ▼.  Lkm^  78S. 

18»  WwoM  FABir  ov  Okksaxs  Bvuxenoi  Exoipted  to  n  Good^  akd  Fabi 
JxAjaaaBBOUt,  Qmswmal  QBjaonoH  to  the  whole  must  he  orvmlecL 
FMy.  WUmm,SM. 

m  Btidsnoi  n  Propxrlt  Rusoked  is  LaiLBViJiT  whidh  ia  offared  to 
pnrre,  in  an  aetion  of  tort  againat  a  gaa-li^^t  oompany,  that  gas  eooaped 
from  the  defendants'  pipea  into  other  houses  than  the  plaintiff 'a  at  the 
time  alleged,  and  that  the  defendants  were  n^ligent  in  referenoe  thereto^ 
before  it  haa  been  shown  that  gas  eame  Into  the  plaintiff 'a  hooae.  A»- 
mrmmY.LawaOoBL^htCa,^  021. 

Ml  FtADrniY  mat  Avail  HiMwin.T  oy  Ftuxnr  Suprjed  bt  Dnvinum;  to 
eatahiUah  a  given  fact  eoscntisl  to  his  oase^  but  which  he  omitfeed  toprovo 
bsfon  dosing  his  evidenoe.    DeMer  y.  Bearsp  274 

tL  Bujuiui  OF  Fboov  n  upon  Pabit  Atxbbino  Kbo atiti^  when  the  msaoa 
of  proving  the  fact  are  equally  within  the  control  of  eadi  party;  bnt 
when  the  opposite  party  most,  from  the  natore  of  the  oase^  be  in  posssa 
aioa  of  foil  and  plenary  proof  to  disprove  the  negative  averment^  then  he 
mnst  addnoe  it^  or  it  will  be  presomed  that  the  ftust  does  not  exist. 
Chreai  We$ternB.  R.  Oo.  y.  Baoon^  IINI. 

Ml  VAxn  to  Suit  n  xor  Bouhd  bt»  or  Hild  to  Adiot  as  Tbui^  every 
statement  made  by  his  witnesses  during  the  trial  of  a  oanse,  beoanse  he 
does  not  deny  or  contradiot  them  at  the  time.     WUOm  y.  SHdger^  64. 

9k  PlMOH  IB  HOT  AmOIKD  BT  0QNYKB8ATI0ir8  OB  DBGLABAnom  MaDB  OT 

ma  Fbbbbiigi^  unless  made  to  him  in  each  a  manner  as  requires  him  to 
deny  or  by  his  aoqaieseenoe  to  admit  them.    Id, 
91  Aifflffpom  OF  Fact  bt  Ooitnbbl  ix  Qvb  Suit  are  not  adndssible  in 
evidsnce  agiunst  the  client  in  another  soit.    Id. 

flee  AcKBTOWLBDOMXinB,  5;  Attobnbt  and  OusNTp  12;  CoMMOH  Cabbibb% 
18;  OoRTBAonSy  5;  Obdonal  Law,  1,  2,  ^11,  15,  16;  Dbbm,  3-8;  Ezb- 
ODTiOHa^  40;  BVmsioir  Laws;  Husbakd  and  Wiib,  4;  Innkxefxbs,  6; 
Ibbabitt,  6;  Landlobd  and  Tenant,  1;  Nbootiablb  Ltstruiibntb,  10| 
PABarsBiMUUP,  10^  18;  Plbadino  and  Pbacxicb,  4%  43,  64;  Slandbb,  S| 
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r-BOuKEi^  BTBir  OB  Mail  Boutbb,  abb  not  Szbiipt  fBOM  8alb  €V 
XaomeRXV.    LaOrop  y.  Middkkm,  112. 

%  iMfr  or  BzBOunoN  qtqn  Febbt-boat  dobs  not  Oanavot  Pasbaob  o9 
Hail  within  the  meaning  of  the  act  of  Congress  making  it  a  penal  el* 
ienaa  to  **  knowingly  and  wiUfoIly  obstmot  or  retard  the  passage  of  the 
BMil,  or  of  any  driver  or  carrier,  or  of  any  horse  or  carriage  oarryiog 
the  same,"  where  no  mails  were  on  the  boat  at  the  time  of  levy,  thooj^ 
th^  were  brought  on  soon  afterwards.    Id. 

M,  WbIIHBE  WiTHDBAWAL  of  EzBOUTION  AaAINBT  Pbingipal  bkpobb 
iMfYp  and  oonseqnent  relinquisfament  of  the  lien  of  execution,  will  di^ 
charge  surety,  qwere.    Rcbtmm  y.  BoberU,  308. 

4  V»  OoNVfiTUTB  Vaud  Lbyy  ON  Pbbsqnal  FBorBBTT,  it  must  be  within 
tto  power  and  control  of  the  officer  when  the  levy  ii  made,  and  he  nmsl 


826  Index. 

tAa  the  property  into  hfapowowion  in  a  reMonaMetiaiefliflf 

in  looh  an  open,  pablio>  and  nneqnirooal  nuuiner  m  to  i^priae  eterjbe^y 

that  it  has  been  taken  in  ezecntion.    DoMmm  t.  Waiircmf  206. 

i.  lb  OoxranriTnTi  Vaud  Lett  on  Psbsonal  Pbopbbtt,  the  offioer  nuufcao 
deal  with  the  property  as  to  oooatitate  him  a  treepasaer,  withoat  the  pio- 
teotioii  of  the  ezeoation.    Id. 

%,  Idirr  SHOULD  Bi  LfDOBSiD  OH  EjUBUUTiOH  in  its  lifefa'iiMv  and  ahoold  be 
distinct  and  speeifia    Id. 

7.  Sons  8PIGI1B  ov  PmsoHAL  PfiOPKBTT,  aa  a  growing  erap^  need  not  be 
taken  into  the  perMoal  pooeceeion  of  the  officer  at  the  tune  of  the  lety 
of  exeontion;  but  it  would  be  pmdential  in  the  officer  to  call 
ties  in  the  neighborhood  to  witncv  that  he  had  takn  it  in  exeontion, 
he  ihoold  indorse  the  fact  on  the  wrik    Id, 

%,  FwauaaL  ov  Gbowoto  Cbof  Takkh  uvdie  KuDuumar  haa  a  i^^  te 
enter  the  prenuses  to  gather  and  harvest  ik    Id, 

0.  lb  OomriTi'm'B  Valid  Livt  oh  "Ujmbkr,  it  need  not  be  removed;  bal 
the  offieer  making  the  levy  nmst  ezeroise  some  aot  over  it^  saeh  ai^  witin 
oot  the  proteotioa  of  the  ezeentifln,  would  make  him  a  trapaossr;  be 
most  perform  some  pnbliob  open*  and  nneqoivooal  aot  tiiat  wiU  lead  aB 
persons  to  know  that  the  law  daims  control  over  it^  and  that  the  prsf- 
erty  is  no  loQgsr  in  the  oostody  of  the  former  owner,  but  in  tiiait  of  ihm 
Uw.    Id. 

lOii  OoumAXtM  LiTT,  Madbvo  Shield  FftonDmr  fkontfaeehineefelhsr 
parties  is  invalid.    Id. 

11.  Lbvt  ICade  to  Gbsate  Lodt  separate  from  the  posissrien  is  invalid.  ML 

1&  Wheeb  Cbhdixob  Sebbb  Qom  or  Debioe  uhdee  Bxbooiioe, 
BuflEsrs  thfn  to  remain  in  his  posseenooy  the  ezeoation  is  fraBdnlent 
void  as  against  a  sabseqnent  exeoaticoy  if  the  aotnal  or 
knowledge  of  the  creditor  as  to  the  deUy  is  shown.    Id. 

lt»  Ihhoobht  Cbediiobs  Who  have  Lost  theib  Kaeoumuh  Iadi  thiongl 
the  delay  of  the  officer  in  making  the  levy,  have  their  lemsdy 
him  for  his  negligence.    Id. 

14i  OnriGXB,  nr  Seieiho  Pbotebtt  to  Sasibit  EiMJunov,  mubv 

mHB  ITS  Valuer  not  by  the  price  demanded  for  it  wliea  sold  privafaily 
by  the  owner,  but  mnst  take  into  acoonnt  the  probable  extent  of  saerifiee 
to  which  it  would  be  sabjeoted  at  a  pnUio  ssle.    /Veao%  t.  Siqfder,  lA 

lA.  It  IS  No  Defehsb  ro  Acxnur  aoaih8t  Shebiiv  iob  Faiujbe  to  Man 
SurnciBHT  Levy  that  he  believed  the  property  levied  on  waa  snflWeirt 
to  satisfy  the  ezeoation;  bat  he  mnst  use  the  diligence  of  pmdent  msM 
in  the  management  of  their  own  affiurs,  and  mnst  take  enongk  ptopet^y 
to  sllow  for  the  sacrifice  nsnally  incident  to  forced  ssles;  and  at  the  aease 
time  he  mnst  be  carefol  not  to  make  a  levy  so  ezoeesive  as  to  bear  en  its 
fsce  the  appearance  of  oppression  and  onnecessaiy  rigor.    Id. 

IMk  OrnrioH  ov  Witness  as  to  Value  op  PEOPEBrr  SmsD  oh  Eaeuutw 
is  inadminible  in  an  action  against  a  sheriff  for  making  an  inaafficisBl 
levy;  the  amoont  brought  at  the  sheriff's  sale  of  the  property  is  ordi- 
narily the  best  evidence  of  its  value  in  saoh  an  action.    Id. 

17.  Damaoeb  Df  Action  against  Sherivf  ion  Failube  to  Maxb  Simi- 
oient  Lbvt  are  not  necessarily  the  fall  amoont  dne  on  the  JmlgiBSnifc 
for  the  debt  may  still  be  collectible  from  the  defendant;  bat  they  should 
be  commensorate  only  to  the  injury.    Id. 

Ill  Dorr  ovSkebdv  UNDER  EzEOunoHis  to  levy  npcQ  and  oeQ  an  the  1^1^ 
title,  and  intereet  of  the  debtor  in  the  properly;  and  tte  fast  tiunt  Ike 
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oOieet,  through  ignoraiico  or  miiteke^  failed  to  set  forth  fully  and  oo^ 
reotly  the  nature  of  each  mtereet^  will  not  prejndioe  the  porohMer'i  title 
thereto.    Dodger.  WaXLey^  61. 

191  BacizAL  nr  SHnmnr^s  Dxu>  to  Pobohassb  at  EzicinnoH  8al%  desorib- 
ing  the  property  as  "  being  a  leasehold  unexpired,'*  doee  not  operate  as 
a  limitation  of  preceding  general  terms  of  description  as  "all  the  ri^^t^ 
titles  and  interest  of  "  the  exeontion  debtor.    Id. 

n  Bona  Fms  PuBGHiaiB  ov  Land  AT  Shkbivf'b  Sixi  inmiE  FoBBOLOBUBB 
DiCBBB  will  not  be  prejudiced  by  the  error  of  the  derk  of  the  ooort  in 
iasoing  an  order  of  sale  npon  the  Judgment^  without  tiie  direction  of  tho 
plaintiff  npoQ  which  the  sheriff  advertised  and  sold  the  mortgaged  pram- 
ises»  thoni^  the  plaintiff  was  not  at  tho  sale.   StmlM  and  W^ftr,  Hanegt 

to. 

tl.  Domavcai  larwaia  |ld6^  Sum  Bid  ior  PftomiTr  at  SHnmnr^s  Sau^ 
AND  9000^  Ha  aetoal  faloe^  is  not  so  great  as  jMrssto  render  tho  salo 
▼Old.    Id 

B.  At SiAJUTiov  Saui^  Obatcil  Ixtmbmssbim  LAin> abb  Oobbedbbbd as 
Pbbsohal  Bbcatb;  snd  therefore  a  salo  on  ezeoation  of  an  estate  te 
years  in  laad%  made  in  aooordaaoe  with  the  statntory  prorisioBs  lor  the 
sals  ol  real  estate^  is  Toid.    BteM  ▼.  JCsiifois  738. 

f8b  PUBCRA8BB8  fBOM  Obarto  AT  ExBOUTiDN  Salb  must  satisl(y  thamaalTes 
ef  tho  Talidity  of  the  titles  snd  require  ooTsnants  of  their  grantor,  or  risk 
the  title  under  a  q[iiitclaim  deed.  If  theb  grantor  wis  guil^  of  ttnoA^ 
their  remedy  is  against  him;  or  if  th^  took  a  oorensnl^  they  nnst  look 
to  it  for  recovery.    WaUfHdge  ▼.  Dai^t  227. 

tl  Iixnroa  Statutb  Bblatebo  to  Bsbooteov  Salbs  does  not  anthoriie  the 
sheriff  to  divide  entire  porosis  of  real  or  personal  pruperty,  lor  the  pur- 
pose of  sale^  so  as  to  make  it  oppiessive  or  injurious  to  the  parties;  he 
can  only  divide  the  property  when  it  is  susceptible  of  division  without 
iqjury,  and  must  so  sell  it  as  to  satisfy  the  judgment  snd  oosti^  prodnos 
the  largest  pricey  and  the  least  injury  to  the  debtor.  MeLeam  OomUg 
Bamk  v.  Flagg^  224. 

W^  BsBOonoN  Saul  — Uhdbe  Illzvos  Statdtb,  when  articles  of  proper^ 
or  traota  of  land  are  severely  the  sale  should  bsssveral,  and  when  diflbr- 
snt  traota  of  land  havs  beoome  one^  by  extending  a  bailding  over  all, 
they  loee  their  several  character,  and  should  be  offared  lor  sale  as  one 
tract,  and  at  ono  bidding.    Id, 

SI  DmuoR  or  Pmpbbtt  iob  Pubpusbb  or  BzaounoN  8al%  when  sash 
properly  is  not  susceptible  of  division  without  injury  to  the  debtor,  is 
such  abuse  of  tho  prooses  of  tho  court  as  requiree  the  sale  to  be  eet  asidsw 
id. 

U.  OooBT  IS  HOT  Bbqvibbd  ov  Motiov  iob  GoHfiBHATioir  of  exeoutisn 
sals  to  look  into  the  judgment  or  execution  further  than  is  naceasaiy  ts 
determine  whether  the  officer  has  properly  performed  his  duty  under  tts 
writ^  nor  permitted  to  decide  upon  the  regularity  of  either;  but  if  satis- 
fied from  examination  Hiait  ^^^^  sale  was  — **^^  in  eanfinraiitir  wiik  law.  it 
is  ths  imperative  duty  of  the  court  to  oonfirm  the  sale.  XMkr  v.  A4 
451. 

■ML  Obdsb  Oonhbihb o  guouTioN  Salb  AsjimraAnB  Mbbblt  that  tts 
prooeediuff  of  the  officer,  as  th^  i^P^r  of  rssord,  aro  vsgolar,  and  s 
direction  to  the  aheriff  to  complete  tho  sale.    Id 

J9.  If  EzMonoN  is  Ibbboulab,  ob  Unauthobobd  bt  Law,  defendant  has 
hii  remedy  to  set  it  aside;  or  if  it  is  void  for  any  reason  not  appearing  in 


828 

lit  prooiw»1ingB  of  the  offioer*  hb  has  his  appropgiato  naudy  fadgprndwit 
o(  and  in  no  wmy  aflbotod  by,  ilie  order  of  confimiatian.    Id, 

9X  Kasbas  Oodi  TaavTDWB,  that  if  No  Goods  ob  Gbatteu  off  tlie  deblor 
oaa  bo  faond^  the  offiosr  ahall  indocw  on  the  ezeoation  "no  goodi^'*  mod 
lorthwitii  levy  on  the  landi  and  tenementa  of  the  debtor;  thenCon^ 
when  no  snob  indcmement  ia  found  on  tiie  writ»  nor  any  eridenoe  In  the- 
niun,  thai  the  debtor  had  not  aoffleient  goods  and  ehattela  to  antiafy 
the  exeontieoy  n  aale  made  nndar  it  ought  not  to  be  oonfinned.    ItL 

9L  Qbjiot  of  Pnovmov  of  Kanbab  Oodi^  that  if  no  gooda  or  ebatteb  of 
the  debtor  can  be  faond^  the  officer  ahaU  indone  on  the  exeontioB  ''no- 
goods"  before  levying  on  the  debtcr^a  real^,  is,  that  his  pwsonal  pn^ 
«rty  may  be  fbst  sppUad  in  payment  of  the  debt;  and  if  there  la  noM^ 
to  phMo  proof  upon  the  record  to  satisfy  the  ooort  of  the  regularity  of 
the  sale  in  that  respect^  npon  motion  for  confirmation.    Id, 

8fiL  Whxrb  BswonoN  Salb  of  Bbal  FIuifibtt  is  made  nnder  n  stntBte- 
requiring  that  the  officer  making  each  sale  shall  give  at  least  five  dayi^ 
notice  of  the  sale  to  the  person  owning  the  land,  and  the  offioei^a  letiuii. 
doee  not  show  a  compliance  with  the  statate,  it  is  insufficient.    Id 

83.  Ck>UBT  SROULD  Dkjlins  to  BanBTADr  Monov  to  set  aside  an  order 
confirming  anexecntioii  sale  made  by  the  lower  ooorti  when  there  was  n»- 
ixregnlarity  in  obtaining  the  order  complained  oi    Id 

ti.  CooTBS  OF  Law  wnx  hot  Hbsitatb,  as  bktwsbn  Pubgsasbb  and  ttie- 
original  partiee  to  the  soit^  to  set  aside  an  ezecntian  sale  on  aoeoimt  off" 
frand  or  ixregnlarity.    MeLeom  Ccmdy  Bank  ▼.  Flagg,  224. 

86.  Whxbi  Pusghabib  at  BzaounoN  Salb  is  Attobkbt  of  Bmokd  and* 
beneficial  plaintiff  in  the  case^  he  must  be  held  liable  forsll  imgnlaritisB' 
in  the  sale.    Id 

86.  Gaybat  Bhftob  zb  Rolb  at  Sherifv'b  Salb  of  land  to  satisfy  a  mori> 
gage.     WaSnidge  r.  Daif,  227. 

87.  Ck>UBT  OF  Equitt  will  not  Sbt  asidb  SHBBm^B  8a£b  Ain>  Bbbd  nr 
CoLLATBBAL  AcnoB  Qommencftd  for  that  porpcee^  where  the  levy  and* 
sale  were  irregolar  and  fraudulent.  If  any  remedy  eziBts  under  aod^ 
droumstances,  it  is  by  motion  properly  made  in  the  court  where  the  Judg- 
ment was  rendered  to  set  aride  the  sale.    Bolea  t.  Johfukm,  111. 

88b  If  Gbabtob  at  Shbbiff'b  Salb  Fbbfbtbatbs  Fbaxtd  upon  the  po^ 
chaser  as  to  the  title  sold,  this  doee  not  entitle  a  subsequent  grantee  bnm* 
such  purchaser  to  recover  the  purchase-money  from  the  first  grantor. 
WcXbMg^  Y.  Da^^  227. 

88.  Bxboutzoh  Dbfbitiunt  CAViroT  Dbfbat  Pubobabbb'b  Bbodtbbt  ov  mB- 
PoBBOBZON  by  setting  up  a  title  in  some  third  person.    MelkmM  ▼• 
Badger^  123. 

UL  EzBOUnON   OlFBBBD  IB  BVIDBBCB  MAT  BB  EZOLUDBD  WHBN. — WheTB- 

Ay  a  creditor  of  a  fraudulent  purchaser,  B^  baa  obtained  a  judgmeai 
agiunst  him,  and  levied  execution  thereon.  A,  in  an  aotion  against  him- 
by  the  original  vendor,  C,  to  recover  the  property,  is  not  injured  by  the 
refusal  of  the  court  to  receive  in  evidence  tiie  execution  issued  on  tho- 
judgment  of  A  «.  B,  and  other  proof  in  connection  therewith,  that  tha^ 
property  was  sold  to  him  by  the  sheriff  under  that  execution.  A,  by 
his  purchase  under  the  execution,  could  acquire  no  better  t*tle  than  B> 
had;  and  the  same  evidence  which  eetabliBhed  the  fact  that  B  had  n» 
title  would  equally  establish  the  same  fact  as  agiunst  A;  and  the  foroo- 
and  effect  of  that  evidence  cannot  be  avoided  or  defeated  in  any  way  bjf- 
the  exclusion  of  the  execution,  etc.,  in  evidence.  SarffoU  t.  Stmrmp  llfiL 
Bee  HOMBBTBAM,  12-16;  JOBISDICTI02f,  6,  7;   Plbaddto  ahd  Pbaoho^  4^ 
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AND  AI)Mnn9rRlLT0B& 

»■  Boon  KoN  n  ho*  BsiOFraD  <rain  j^axduwing  a  tttU 

from  fhe  liflin  of  Ida  intestate  by  the  f ormsr  adnunistntor  haviiig  for»- 

doMd  a  morlgige  and  pioeiired  a  aale  of  tbe  pramieee  to  pay  a  debt 

WaXbMgt  t.  D^  227. 
%  Amy  MaBMnaBMonATiam  is  to  Gbabaohb  ov  Teeu  lold  by  the  odigl- 

aal  adminiftntor»  oaa  otHj  hann  him  inidiTidiiaIly»  and  doea  not  operate 

agidaat  hia  •oooeMor.    Id> 
S  TmM  or  IxnaoAsm  Pmumiw  Dimdoilt  to  BMom,  and  doei  not  Teat  in 

the  adminietwitor  aa  traatee.    Id. 
4  AunuuwiUTOiB  aanroT  Amor  Tsbm  ov  Hhm  to  rati  estate^  deaoended 

to  them  from  the  inteetata^  ezoept  by  aale  antbniaad  by  ocdar  of  court. 

a. 

fk  Tbim  €sr  Hubs  hot  AwnoatD  sr  Voamtumuvm  Salb.  —  Admfaiatrator, 
by  taking  a  mortgage  on  land  of  hia  inteatata^  admita  aome  kind  of  title 
in  the  mor(g»gar;  but  if  aooh  admimatrator  affeerwaida  aaQa  tho  mort- 
gagor'a  title  to  aatiafy  tho  mortgage^  he  doea  not  thereby  merge  the  l^gal 
or  equitable  title  of  tho  heiia  in  that  of  the  mortgagor.    Id, 

H  AmnnaTBATaB  has  Kg  Fowbb  to  Admit  away  Tnu  ov  Hubs  of  hia 
inteatate.  A  f orebloaare  of  a  mortgage,  and  aale  of  the  property  nnoer 
aaraontion,  will  not  have  that  efFeot.    Id, 

7.  AmmnsiBATOB's  Salb  uhdbb  Qbdbb  ov  Ooubt  ov  Rbal  Bbtaxb  oi 
BBOBraHT  oonveya  no  titles  if  the  notice  of  application  lor  the  order  ia 
faunfBeient.    €Hb»n  t.  Roll,  181. 

IL  AjnmnsTBAXOB's  NonoB  of  AppLnunoH  iob  Salb  ov  Dbobdbbt's  Rbal 
Bbxatb  ia  invalid,  and  the  aale  oonYeya  no  titles  where  the  atatate  pro- 
Tidea  that  the  firat  pnblicatUm  of  the  notice  most  be  at  leaat  aix  weeka 
before  the  preaenting  of  the  petition,  and  there  are  leaa  than  aix  weeka 
between  the  firat  publication  of  the  notice  and  the  time  apecified  therein 
lor  the  preeenting  of  the  petitiooy  notwithatandingthe  petition  ia  in  fact 
preaentadafter  the  time  ao  specified  and  after  the  lapae  of  aix  weeka.    Id, 

t.  Pabths  Intbbbstbd  abb  Boukd,  aftbb  Pbofbb  KoraoB  ov  AFPucATioir 
lOB  Salb  of  daoedent'a  realty,  to  appear  and  attend  upon  the  coort  dar- 
ing the  whole  of  the  day  apeoifled  for  the  preaenting  of  the  petition  for 
aale^  either  to  raaiat  the  application  then  or  to  hear  the  order  of  theooart 
fixing  another  timo  for  hearing  the  proof;  bnt  if  during  that  day  no  peti- 
tion ia  preeented,  they  may  preaome  that  the  porpoae  of  preaenting  it  ia 
abandoned,  and  are  not  required  to  attend  daring  the  whole  term  to  aee 
if  any  movo  will  be'made  in  the  matter.    Id, 

tk  Objbotion  that  Land  Sold  bt  ADimnsTBATOB  ubdbb  Qbdbb  ov  Oovbv 
waa  not  add  in  the  amalleat  l^gal  aabdivinona  cannot  be  raised  by  a 
mere  intnider  or  trespaaaer.     Wimberly  ▼.  Hurti,  296. 

IL  BoKD  OivBN  BT  Adxznistbatob,  UPON  HIS  Aptointicbmt,  s  Mbamt 
OBLT  TO  Sboubb  Faithvul  AppBOPBLiTiON  of  tho  peraooal  property  of 
hiBinteatate,andaachbondcancover  only  breaohea  off  that  tmst  fTor- 
gtmtfMAdm'r  ▼.  CSpp,  8i3. 

1^  Addixioiial  Bond  Gitbn  bt  Adminibebaiob  vtqn  Salb  09  Rbal  B»> 
TATB  of  his  intestate  ii  designed  to  secure  tha  faithful  diaohacge  of  the 
new  dutiaa  only  whioh  are  impcaed  upon  him  by  the  statute,  and  oaa 
only  corer  tiio  neglect  of  duty  in  tha  adminiatmtion  of  tha  prooaada  off 
sadiaale.    Id, 

8ae  Braxbs  09  Dbubbbbtib;  FccroBBS;  Statvtb  or  IkuiM^  h    - 
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BXSMFX10N& 

KXFERTS. 
8m  IvuiMm,  26;  WmraKn^  7-lfll 

«yyRieft«  (X)BiPAKIB8L 
CfoeCknaiOH  Oabsoes. 

FACnOB& 

L  Warn  GooM  abb  OovnoiixD  to  OoiofissioH  Mbbobaxt  io  bb  8qu^ 
wiTBtfUT  Aht  RBBnuonoHSy  and  with  instniotfams  to  the  laolor  to  dail 
wiiii  llio  goodi  m  hii  own*  and  after  they  are  receivod  the  market  priea 
liJliTeiy  low,  the  oommisnon  merdhantmay  go  ahead  and  aeO  the  good% 
and  he  la  under  no  obligation  to  notify  the  onnaigniM'  before  making  ailea, 
Adam»  t.  Copron  <fr  Co.,  6G8. 

%  VmntaaAJL  jjxd  Aobht— OoNsioiroB  ahd  Cobbiuiim — Aonoii  to  Rb» 
COTBB  Riiumufa  ADVAiroEifxirr  ox  OomioiiiEBirr. — Where  an  Ameri* 
can  merohant  ooniigned  gooda  to  a  London  eommiaiion  hooae  whioh  bad 
m  ooReepondent  in  America  who  waa  anthoriied  to  make  adranoee  upon 
■Boh  oonaSgnmenta  by  drafts  upon  the  London  firm,  if  he  woold  be  v»- 
ipooaible  for  all  overdrafta,  and  where  thia  ooireapondant  made  ad^ 
1^  drafts  upon  tlda  London  firm  to  the  merohant^  upon  the  lattar'a 
ing  to  refond  all  soma  In  exoeaa  of  the  net  prooeeda  of  his  oonaignment  of 
goodly  and  where  the  adyanoementa  were  ao  hugely  in  exceH^  in  a  suit 
1^  tiie  oorreapondent  againat  the  merohant  to  reoorer  thia  eanMaa»  it  wbb 
held  that  if  the  London  firm  performed  their  dntiea  as  faetora  with  da* 
«are  and  akHl,  they  hare  the  ri|^t  to  be  reimboraed  to  the  fall 
of  their  adTanoea,  and  they  may  awert  that  rl^t  againat  their  < 
girlng  him  credit  for  the  prooeeda  of  his  oonaignnient»  or  againat 
oocrespondent  upon  lus  undertaking  of  that  liability;  and  the  merohaa*. 
nay  be  oompelled  to  refond  to  either  of  the  other  two  parties  but  he 
be  oompelled  to  make  hot  one  satisfaction.  If  the  London  firm 
gnllty  of  nafl^igenoe  or  miaoondnot  l^  whioh  their  oonajgnnr 
losi^  their  right  aa  well  aa  the  ri^t  of  their  ooneepondsnt  to 
tta  azoeas  of  adranoea  is  only  a  qnalified  one^  for  the  oonaignnr  may  re^ 
vgim  snob  n^c^igenoe  as  a  d^ense  to  any  elaim  that  either  of  them  oonld 
make  on  that  ground.  Dio  liability  of  the  oorreapondent  to  the  Londoa 
finnlathe  troe  measnre  of  his  ri^ts  agsinst  tho  oonaignor,  and 
of  aotion  aoemed  agsinst  snob  oonaignor  at  the  same  time  that  he 
Uablstothe  London  firm,  subject  to  snob  defenses  as  the  ooosignor  ooaU 
mako  on  the  groond  of  tho  consignee's  n^gligenoe  or  misoondaot.    Id. 

H  Fjuoiob's  RBTAiirxR  MAT  BB  Pbovbd  bt  Okal  TBRnBurr  In  a  anit 
i^ainat  him  to  recover  the  proceeds  of  a  sale^  and  it  la  Immaterial 
Aether  a  retainer  la  prored  at  all,  wban,  letters  written  by  him  ahovr 
that  he  reoeiTed  and  sold  the  properly.    Detkler  ▼.  Been,  274 

A,  Faoiqb  n  HOT  Bbquibbd  to  kSeip  Itonr  Bbobetbd  ibok  Salb  o# 
€kx>D8  ov  DxiRBBVT  Oqhbunobs  Dt  Sbpabatb  ahd  DomBOT  Fab* 
CMts,  bat  may  mingle  it  all  In  ono  mass,  and  with  Ms  own  prtYota  fanda. 
Ei  becomes  a  debtor  to  hia  principal,  and  la  liable  to  aa  aotion  te  a  bal* 
anee  dwe,  after  rendition  of  aocoont,  without  any  pierioBa  ilsniaBd  VmB 
▼•  Jjttnettp  69B» 
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§k  OmaoHUOv  Mxbchabts  hativo  Ldot  ufon  Mokxts  Reukivad  am 
Pboouds  ov  Goods  Conbionkd  to  Thxm  iqb  Salk,  to  seoore  th«m- 
wbtwm  Agiaiiuit  loes  upon  aooeptanoes  and  indonementB  for  the  eonsignoni 
nmy  mingla  saeh  numeyB  with  other  fnnds  in  their  hands  without  being 
gnllty  of  nuaapprqpriaiiDg  it;  and  where  they  have  done  so,  the  snhs^ 
qnent  aaBignment  of  their  estate  in  insolvency  will  not  enable  the  con- 
ilgnors  to  maintam  an  action  against  them  therefor  daring  the  oontinnanoe 
of  their  liability  upon  the  aoceptanoes  and  indorsements.    Id, 

C  Facior's  Lnnr.  — Where  goods  have  been  sold  on  commission,  under  an 
agroemont  between  the  consignors  and  commission  merchants  that  the 
latter  shoold  accept  the  drafts  and  indorse  the  notes  of  the  coosignorsp 
wiio  would  ooatinno  to  send  them  goods  to  be  sold  on  commission;  that 
■oeh  oommissioa  merchants  should  pay  and  take  up  such  notes  and  drafts 
as  they  serenlly  matored,  using  for  that  purpose  the  proceeds  of  the 
sale  of  the  goods;  and  that  if  such  proceoda  were  insnffident  to  make  the 
paymsnts^  the  consignors  would  furnish  them  with  cash  to  the  full 
■mount  of  the  defieienoy, — the  conmiissionmerQiiants  hayeaUsn  upon  all 
the  goods  oonaigned  to  tfaom,  for  the  whole  amount  of  existing  lisbilitaea 
fneomd  l^themsehrss  in  the  course  of  the  bnsinsss  pursued  l^  the 
parties  under  the  agreement^  and  have  a  ri^t  to  retain  the  proceeds  of 
the  sales  of  goods  to  meet  and  pay  th^M  liabjlitios  as  the  sersral  debts 
beeone  due,  or  until  they  shall  otherwise  be  relisTed  snd  diaohafged 
Hisrafrom.  Until  this  is  done^  the  oonsignors  have  no  ri|^t  to  inaisi 
mftm  payment  of  any  balanoe  dizeotly  to  tfaemaelTea^  and  can  aaintrin 
a»  aetion  to  recorer  ik    Id, 

Sea  Oomov  OAwimiBa>  I9|  Octroici  Nmbmbmbl 

FALSE  PBKCENSBS. 
See  Obimikal  Law,  19-19. 

FENCES. 
See  Raziaoass. 

FBKRTRfl. 
Sea  €ammm  Oatkbtww,  17;  BuswTimi^  1-& 

FIZTUBES. 

L  Din  or  Obaskil  as  bbno  Oouvmuuit  or  Pabxidqlab  Tmum  oe 
BimanM  fa  an  immatsfial  dement  in  determining  wfaslihsr  it  is  a  fiztureu 
Parir.  Bakery  fi6a 

&  8m  Ain>  Wkobt  or  Abtiolv  abb  Wholly  Immatielal  in  their  bear- 
ing on  the  question  as  to  whether  it  is,  in  a  legal  sense,  a  fixture.    Id. 

IL  lOB-CHnr  AS  Fdctubb. — A  laxgeand  heary  wooden  box  lined  with  lino, 
which  is  put  together  in  one  of  the  rooms  of  a  tayem,  and  used  for  an 
ice-chesty  is  personal  property,  not  a  fixture,  and  will  not  pass  by  a  deed 
of  the  real  estate^  although  it  cannot  be  removed  from  the  room  without 
being  taken  in  pieces,  and  ii  well  adapted  lo  the  uses  of  a  taivenL   Id, 

4  QuiSnOKB    HB8PBCTINO    RiOHT    TO    FlXTUBBB    AbISB    BBTWBBN    ThBXB 

Clabbbb  or  PXB80N8:  1.  Between  heir  and  executor;  and  there  the  rule 
obtsjns  with  most  rigor  in  favor  of  the  inheritance,  and  against  the  right 
to  consider  as  personal  chattel  anything  which  has  been  affixed  to  the 
froabold;  2,  Between  the  executor  of  a  tenant  for  lifeand  the  remainder- 
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aaa  or  lefwdoiMr;  and  here  the  ri^t  to  flxtoxw  is  ecniMerad 
&Torahly  for  the  exeoator;  3.  Between  landlord  and  tenant;  and 
the  claim  to  have  artioles  eoniidered  aa  peraonal  yimierty  ia 
with  the  greateat  latitnde  and  indnlgence;  4.  And  there  ia  still  an 
tionof  a  faroader  charaoter  in  respect  to  fixtozea  ereotod  for  pwpoaaaof 
trade.    t/oAnfon'e  A'r  t.  fTifsman's  Eafr^  475. 

S.  SniOT  BULB  MM  TO  Fdcivbib  that  Amna  nrwinr  Hnm  Ain>  bw 
VTOB,  appliea  eqnaUy  between  Tendor  and  Tendee^  and  morls*8W  and 
mortgagee.    Id» 

t.  MoDKBir  Bulb  Bioaiww  Hviut«Tmifo  is  Fimnai  Whsoh  his  am 
Attaicmkd  to  BiAX^rr  with  a  Tiew  to  the  pnipoeas  for  whioh  the  raallj 
is  held  or  emplojed,  howerer  slight  or  temporary  the  oonneotian  h^iwesB 
them.    Id, 

7«  QvBRXcnr  wmrmut  CHATnui  asm  to  u  Bhabdbd  ab  Fuwimm  de- 
pends less  npon  the  manner  of  their  annexation  to  the  f^reehold  than  «poB 
their  own  natore  and  their  adaptatUm  to  the  pnipoeaa  for  wfaieh  thijan 
osed.    I(L 

IL  Okahdxubbs  on  Qas  Fixtubbb  Pabb  vfob  Salb  of  Fbbbholdw    ML 

9.  Pdbchabbb  ov  Fbbbhold  at  Salb  ubsbb  Qbdbb  of  Covbt  bob  Bb* 
fobobmbnt  of  Vbndob'b  Libb  will  take  gaa-fixtorss»  tboii|^  they  vwe 
put  np  by  the  Tendee^  if  the  vendee  makes  no  daim  to  them  or  d^feotiaB 
to  the  sale.    ItL 

FOBBION  LAWS. 

WsauM.  OF  Fomoir  Law  n  for  Jubt  to  Find  upob  Btidbbcb;  bvt  %  is 
the  duty  of  the  ooort  to  conatrae  such  law,  espeoiaUy^if  it  be  in  wiil- 
lng»  and  to  direot  the  Jury  aa  to  its  force  and  eflRwtb  ObcU  Btmk  t. 
Sorry,  US. 

8ae  BrxmBOB^  0;  Kbqotiablb  iBsntUMBBn,  M^  86;  Wnxa^  ?»  C 

FOBFEITUBE& 
See  CoBPOBATiONa»  2SL 

FOBWABDINO  AGBNiaEL 
See  Ck>iiM0B  Cabribbs^  191 

FBAUD. 

ftBA  ALLBBDro  Fbaud  kdbt  ALSO  Statb  in  what  the  fraad  oonaistB.  OotM 
fidk  Y.  ReymokU,  Wilder,  ^  Co,,  240. 

See  CoBTBAOn,  2,  3;  Evidbngb,  8, 9;  BzBOonoBa^  83^  88;  Salbi^  lO-lH 

FBAUDULENT  CONVEYAKCEa 

1.  Validitt  of  Txilb  Aoquirbd  fbom  Fbaudulbbt  Pubohasbb.— One 
who  takes  property  from  a  frandident  purchaser  in  payment  of  or  as  ee- 
enrity  for  a  pre-existing  debt  against  sooh  frandolent  purchaser,  cannot 
hold  it  against  the  Tender.  Nor  will  a  creditor  of  the  fraudulent  Ten- 
dee,  who  levies  on  and  sells  the  property  fraudulently  obtained,  on  an 
execution  againat  the  fraudulent  sendee,  and  who  becomes  the  purchaser 
at  execution  sale,  acquire  any  title.  Bat  a  htmajid€  purchaser  from  the 
fraudulent  vendee^  P^yu^  *  TaluaUe  opnaidsration,  without  notice  of 
the  fraud,  in  the  usual  courae  of  trade,  can  hold  the  property  against 
the  original  Tender.    Sargent  t.  Siurm,  118. 
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iopvt  hif  [Mwpert^  beyond  the  readi  of  onditoni  and  zeoeiTM  thflrefor 
•n  faadiH|nfttft  piaaant  ooonderatioii  with  whidh  to  latuify  their  cbiiii% 
wd  the  graatae'a  pranuM  to  proride  foture  eapport  for  the  grantor,  the 
aoiiTiq^aiioa  la  a  nullity  aa  between  the  grantee  and  the  grantor*8  eredi- 
tai^  and  the  grantee  holda  the  property  liaUe  for  their  elaima.  Sachan 
anangaBBian*  between  grantor  and  grantee  la  a  onntiiiiiing  frand,  and  ia 
toid  botti  aa  to  prior  and  aobaeqiient  ereditora.    Bidmuparier  ▼•  8idmi§- 

QASNISHMENT. 
See  AmAcmiBim. 

ORAKTS. 

Cbuan  nr  hauaanoVf  a  'MAHUtmuawm,  asm  LmoED  10  Oasmb  or 
SniOT  NnuMiUTi,  eapeeiallj  where  there  ia  a  grant  ol  land  bj  metaa 
and  boaada^  without  expieea  leamvatian,  and  with  full  oofwaoli  of 
waitaatj  agpinat  eneomhranoea.    Carbreif  t.  WUUtf  68& 

GROWING  GBOPa 
See  ExiounoNs,  7-0. 

GROWING  TREES. 

L  flaiaov  aunmra  Tbubiv  OoimifrLA'noHavTHmt  Immidzazh  Bmba* 
WLAXUa  from  the  aoily  by  either  the  Tender  or  Yendee^  ia  a  oonatmotiTe 
aereranoe  of  them,  uid  they  paaa  aa  ehattela;  and  the  ooniract  ia  not 
wxUiin  the  atatate  of  franda,  though  no  definite  time  ia  fixed  for  their 
lemoraL  The  phraae  ''in  oontemplation  of  iimniidiate  aeparation  from 
the  aoil, "  ia  naed  to  diatingiiiah  a  aale  of  atanding  treeo^  or  growing  oropa, 
whioh  paaMa  no  intereat  in  the  land  ezoept  a  lioenae  to  enter  upon  it  for 
the  pUTpoae  of  remoriDg  them,  from  a  oontraot  oonferring  an  exoluaiTe 
light  to  the  land  for  a  time  for  the  puipooe  of  m^Mwg  a  profit  out  of  the 
growth  upon  it.    Byaasee  r,  Seese,  481. 

1.  SiUBcnoH  AND  Majuono  ov  Trsxs  Sold  as  Chaitiui  by  purohaaert  with 
the  knowledge  and  oonaent  of  the  vendor,  ii  a  oonstruotive  deliTery,  and 
the  title  Teata  in  the  pnrehaaer  aa  againat  the  vendor.    Jd, 

IL  Bona  Fidb  Pubokasbb  ion  Valuaslm  OovsamRATtoia  Tajd,  whoaoquirea 
title  to  land  before  he  baa  notioe  ol  a  aale  of  the  atanding  treeo^  ia  en* 
titled  to  them,  and  the  purchaaer  of  the  traea  nmat  look  to  hia  vendor 
lordamagea.    Id. 

GUARANTY. 

1.  AMOLura  PBomu  and  hot  Guarantt.  —An  indoraement  on  n note  in 
thaaa  worda,  ''For  value  reoeived,  I  promiae  to  pay  the  within-menp 
tioned  money  to"  the  payeea  therein,  and  aigned,  ia  not  a  guaranty,  but 
a  full  promiae  to  pay,  and  had  nothing  to  do  with  the  note^  exoept  to 
refer  to  it  to  aaoertain  the  amount  to  be  paid.    Bremurr,  Weater,  4ii. 

S.  GvAmAmoa  n  hoi  BhtiixiID  to  Nones  ov  MoN-FAmmT  until  he  baa 
diown  that  the  want  ol  notioe  baa  done  him  a  prejudioeb    Id. 

Si  OcnraiRAor  ov  Puakamtt  ov  Patumt  ov  Gousrr  Wabeant  n  Abso- 
tmr^  In  Iow%  that  the  wanant  will  be  paid  when  doe  and  praaentod. 
Oti/ln  V.  Scyniowr,  896. 
AM.  Dm.  Vol.  LXXZm-M 
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GUABDIAN  AKB  WARD. 

L  ADSflnovAL  BcxHD  Gimr  sr  OxTAsmAX  oh  Saui  ov  Wabi>*8  Rmai«  B»- 
xin  li  an  independent  undertakings  and  rait  may  bo  bronght  upon  it 
whenerer  it  ia  brolmiy  withoat  having  fint  reaorted  to  the  original  bond 
off  the  guardian.  Sooh  bond  ia  not  diacharged  by  the  faot  that,  oo 
reporting  the  aale^  the  goaidian  prodnoed  the  prooeeda  thereof  in  oonrt 
and  then  withdrew  them  by  order  of  the  eoort;  it  can  only  bediaofa&rged 
l^  the  actual  payment  off  the  mon^ya  annng  from  the  tale,  aooordix^  to 
law,  to  the  ward  or  other  peroon  entitled  to  receive  the  aame.  Siaie  cs 
r$L  MomU  r.  AteCo^  84A. 

&  dUAKDUkX^  JOn>  HOT  JUDOH  OR  CuUkX  OV  OoUBTp  B  PbOPIR  CuBEODUV 

off  the  moneya  ariaing  from  the  lale  of  the  ward'a  real  effeateu    id. 
Sea  OovTEAon,  2;  Dowia;  Ihtahoi;  !» 2. 

HABEAS  OOKPUa 

L  flcia  BA.TXHO  AjDonmD  Bhoubh  Habbab  Corfob  Aor,  nr  SoBBaHoi^ 
the  adoption  of  the  praotioo  nnder  the  act^  aa  aetUed  in  the  Ihgjlieh 
oonrtBr  ia  rappoaed  to  have  been  alao  intended  by  the  legidatare.  JioM- 
mondT.  Peop&^SSO. 

%  QfnoBB  IS  hot  Liabli  iob  Oosis  ufoh  DiacHABOB  OB  Pboqhbb  from  his 
eoatody  npon  habeas  eorpua^  having  arreafced  the  party  nnder  valid  pr»> 
oeoB,  and  committed  him  to  jail  nnder  rach  arreet.    Id, 

M,  Wbiz  OB  Habbab  GoBFua  will  hot  Lib  to  Ddceabob  PABvr  Imbbib* 
ORBD  UHSBB  Gafzas  AD  SATiBBAOiBHinTiiy  npoQ  the  mere  gioBDd  tkat  hB 
WB8  not  aoed  by  hia  li^^t  name.    Id, 

HANDWBinNa. 
See  EvmBHOi^  14^  15, 17. 

HIGHWAYa 

1.  POBUO  HuBWAT  IB  HOT  Bbtablibbbd  by  the  more  aozvqr  and  platfing 
off  a  road  by  a  ooonty  anrveyor,  nnder  the  direetion  of  hj^iway  ooaunia- 
aionerB.  Sneh  a  proceeding  ia  diwigned  only  to  aaoertain  the  owiaaa  and 
dialanoeo  of  n  road  daimed  to  be  already  eatabliahed,  and  it  eatopo  the 
pnblio  from  *^i«^iw»i«g  that  the  road  rona  npon  a  different  line  from  the 
■BTV^y.    Cfentienum  v.  Scute,  2&L 

%  Xbavbl  kat  Suobtlt  Dbviatb  bbok  Tbbbad  OB  BoAD  TO  Avom  Ob- 
BBOonoH,  and  not  change  the  road  itaelf.  Bnt  when  the  wliole  length 
off  the  road  ia  abandoned  Uat  ei|^t  or  nine  yeara,  and  ia  not  anfliciently 
traveled  to  prevent  ita  becoming  obetmoted  by  the  growth  off  weeda  aai 
gnM%  there  ia  not  that  oontmiMd  vaer  eeaential  to  a  pieamipUfB  ligjil 
Id. 

ti  FOBUO  OAHHOT  AOQUntS  PBBSOBIFTIVa  BlOHT  TO  PAflS  0(VBB  XbAOT  OV 

Lahb  Gbhbrallt,  bnt  it  mnat  be  '^^^"^  to  a  definite^  certain,  and 
preciae  line  or  way.  Id. 
4  TwBBTT  Ybabb  n  Shobtbct  Pbbidd  wxmiH  Wriob  Pubuo  oah  Aoqpibb 
PBBMUumvB  BiOHT  TO  UsB  BoAB)  and  travel  over  vaiiooa  linea  ooq- 
wging  in  a  common  point  cannot  be  aonnited  aa  to  make  cat  the  reqni- 
aite  length  of  time.    Id. 

i.  UlBOBBOiADTOlfiBTABLIBH  PSBBQBIFnVB  BSOBT  MUBT  BB  OPBM,  adi 

and  nnder  daim  of  right.    Id. 


iL  Dmouusubk  €v  Pdbuo  Hioswat  mm  bi  ot  Owvd  ov  TteJi  10 
QmauxD, — A  tntptmer,  or  nvmi  a  tmaai^  oamiol  gmift  »TaUd  «Mt» 
mnt  OTW  Hm  land  of  Hm  owner.    /cL 

y.  Aoimr  ov  Gin  ior  Nov-BSPAm  ov  Hiohwat  will  Ld  at  Hm  imteiiM 
ol  the  p«r^  mstemmg  speoul  damage  tbereby,  in  any  caae  in  whioh  an 
indiefemant  for  non-repair  would  lie.  Oountif  Commiitkmen  t.  DudBttt^ 
007. 

H  PmUO  BOAD  QlflDBB  ABB  LlABLB  TO  IXNTWOAJS  BOB  Ib JUBIBB  BUW» 

IBBBD  by  fwOnre  to  keep  loeda  in  repair  when  tbey  are  ezpready  ohaiged 
by  atBtote  with  the  duty  of  keeping  each  roada  in  repair^  and  their  dntiee 
In  that  regMrd  are  defined,  and  they  are  provided  by  atatnte  with  the 
ol  fhlfflling  aaoh  dntiee.    Id, 

See  Rabbmbbti^  6i» 

HOMESTBAD& 

MAT  BB  Olatmbd  js  Lamb  OB  VFoBm  Pabtt  m  nr  Pnam 
BOB  vnder  a  oontraet  to  pnrchaae^  and  in  sneh  a  eaae  the  Tendee^  if  a 
aaxried  man,  oannot  alienate  hie  interest  in  the  land  under  the  oontraet 
withoBt  joining  hie  wife  with  him;  and  if  he  refnaee  or  n^gleeti  to  per- 
tem  hia  oontraet^  the  wife  may  perform  it  for  him;  and  if  he  aorrendera 
aad  eanoela  the  eontraot  without  her  aaaent^  anbh  annrender  is  inTalid, 
and  die  may  41e  a  biU  in  eqni^  in  her  own  name,  for  a  apeoifio  perf orm- 
anoe  of  the  eontraot^  in  which  caae  the  decree  ahonld  be  for  oonTeyanee 
d  the  land  to  the  hnsband,  bnt  sabject  to  a  lien  in  favor  of  the  wile  for 
the  amoont  ahe  pays  in  fulfilling  the  contract.    MeKee  v.  WUeooB,  743^ 

%  HoHBBiBAD  Claim  hat  Inclupb  Sbvxbal  CoHnauoca  Lora^  prorided 
they  do  not  exoeed  in  valne  the  sum  of  fiye  thoosand  doOar^  the  amount 
allowed  by  the  homestead  law.    McDcmld  v.  Badger^  123b 

&  HdiiBiBAD  Claim  OAmroT  Includb  Mobb  than  Onb  Lot,  where  the 
value  of  the  lot  on  which  the  homestead  residenoe  is  sitoated  equals  or 
esoeeda  the  sam  of  &7^  thousand  ddOars  in  valne.    /cL 

4b  PBBflOV  TO  BB  EbTITLBD  TO  BbBBFIIB  OV  HoMBSTBAD   BZBKPHOB  ICDBB 

bbOwbbb  obPbbmibb8»  and  if  the  exemption  attadhea  to  any  eatatelsaa 
than  a  fee^  it  oannot  oontinae,  or  be  claimed,  after  the  eatate  haa  tenni« 
Bated.    J?roioiiT.  JEeOer,  258. 

H  WlBOW  n  PBBGLXrDBD  IBOM  SbXTIRG  UP  HOMBRTBAD  BlOHT  ZV  FBBMlBBi 

Hbld  bt  hbb  Husbakd^  and  upon  which  he  resided,  nnder  a  leaas^  the 
term  having  expired  before  his  death.    Id, 

C  HOMBBnUB  EZBMPTIOH   OABBOT  ATTACH  TO  TbBBMBNT,  OwHBBSHZP  09 

Whzok  IB  I>iacx>NHB(TrBD  from  the  soil  upon  which  it  is  ereoted.  The 
esemption  attaches  only  by  virtae  of  the  ownership  of  the  land  npon 
which  the  tenement  is  situated.    Id, 

T.  HOMBSnUB  OANNOT  BB  CaRTXD  OUT  OB  PbOFBSTT  HBLD  ZN  JOZBT  TBV« 

AB07,  or  tenancy  in  common.  While  debtors^  therefore^  own  property 
aa  tenanta  in  common,  it  is  chargeable,  by  operation  of  law,  lor  their 
partnership  debts;  and  the  fact  that  one  of  them  has  oconpied  it  aa  a 
homeatead  doea  not  afliBct  this  liabilily.    J^iaAop  y.  iSTnUard;  132L 

H  Ubdbb  Ilunoib  Statutb,  Wm  can  Lobb  hbb  Hombstbad  only  by  a  re- 
Isase  exeoated  by  her  in  the  mode  provided,  or  by  removing  from  and 
^^^m^Atmmg  tho  promises  as  a  home.    Hotkbu  v.  LUd^/UH  210. 

H  Wbbbb  Huibani>  and  Wm  Join  in  Mobtoaob  of  homeataad  property, 
bat  the  wife  doea  not  release  her  homestead  rights  soch  right  is  bo4  al- 
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laoted  hf  fandomm  and  nle  of  wfaich  t&e  parties  had  notioa^  and  i» 
wliiditlie7didiiot€l4Mt^  aadaodbialawinbeaetaaidooniDOtta    JUL 

10.  HanJLVD  oakitot,  bt  Fiujno  to  Haxb  Dmim  for  himnlf  and  inf» 
in  a  f oreolonm  proonodhifc  give  to  a  mortgago  in  iHiieh  the  wiie  hae 
not  zeleaaed  her  homeetead  righ^  the  same  practical  effect  that  it  would 
haye  had  she  released  A  decree  m  each  proceedings  ^does  not  bagait 
the  homestead  rights  hat  as  it  is  an  apparent  cloud  npon  it^  tfaa  decra^ 
and  an  proceedings  under  il^  shcold  he  set  aside.    Id, 

IL  JuDGiOHT  n  Ho  Lmr  vron  WntmsmAJX    MeDonMr.  Badger^  ISL 

1%  HoMWCTiLp  OAXHor  Bi  floxj)  OTOV  BuHJUTJEOVf  ezoept  where  it 
more  property  than  the  law  allows  in  whieh  case  the  smplu^  not 
empt^  maj  he  sold.    Id, 

IX  Whiui  HamBnuDD  Raaarwrnm  Kxmwtjoh tob  OEWgAgr 

yet  it  ii  made  ohargaaUe  for  debts  hj  the  acts  d  the  parties  intereoted 
in  its  pressflTatioDc  and  in  some  cases  by  operation  d  law.  Bkhopr* 
SMMrd,lS2. 

1^  HomibtulD  d  SuBJiov  TO  RuuuTiuiii  WBXV.  — WhevB  a  partastshi^ 
in  wpTiaiiassofl  drcomstancsi^  ccmverts  its  w^^jM^f^  npon  the  strength  cC 
irtiich  it  has  obtained  credit^  into  real  estate  to  be  daimed  as  a  licme- 
■tsad  by  one  of  the  firm,  and  for  the  pnipose  of  placing  their  proparty 
beyond  the  reach  cl  their  creditors^  the  limd  is  stiU  liable  for  the  debts 
d  the  firm,  and  is  snbject  to  the  e»ecntions  d  the  creditot%  notw  illistand- 
ing  the  declaration  d  homestsad.    Id, 

]|»  Oasm  DiaruauiiiiiBu.  — OowTBrAircgBi  of  Fbop— rrlCAPB  ToPoTPng^ 
nrr  bromd  Bmaobl  or  0BsnnoB8»  faAi«*iing  nles  d  personal  proparty 
lor  the  pQipose  d  raising  fonds  with  which  to  disohaige  certain  debts 
oonstitating  a  lien  npon  a  homestead  for  the  pnipose  d  saving  it  to  ihm 
claimant^  and  the  pnipose  d  whioh  is  known  to  the  pnrehaeer  at  tiia 
tims^  mnst  be  distingnished  from  cases  where  an  insd^vnt  debtor  paya 
money  in  Jiis  hands  to  disohaige  an  enonmhrance  npon  liis  hainsslead. 
The  former  are  Toid  for  frand,  bat  the  latter  are  l^gsl*  becanse  tiiera  is 
no  mle  d  law  which  prsrents  a  debtor  in  insdvvnt  cirenmstances  teas 
paying  one  debt  in  preference  to  another.    Id. 

10.  BraoxiiDrT  io&  Pabt  ov  HomsnEAD  Fumm,  »If  the  declaration  d 
homestead  claims  and  describes  two  lots  d  land,  and  the  one  on  wliioli 
the  dwelling-hoase  is  sitnated  is  worth  five  tfaonsand  doUan^  or  mose^ 
and  both  are  sold  on  an  execntion,  issned  on  a  jndgment  against  the 
hnsband,  the  purchaser  at  the  exeontica  sale  will  aoqidre  a  valid  title  to 
the  lot  on  which  the  dwelling-hoase  is  not  SLtaated,  and  can  maintain 
ejectment  therefor.    McDonald  y.  Badgar,  123. 

17.  Valus  ov  pRnoBBS  IB  ImcATKBXAX^  whon  homestead  ijght  is  set  np  in 
defense  to  ejectment.    Pardee  t.  LtwfZqr,  219. 

Ul  Uhdeb  Illinois  Statute  Wife  oak  Lon  hsb  HoMMnAB  Bioht  on^ 
by  a  release  ezecnted  as  the  act  directs.  In  the  abeence  d  sooh  release^ 
the  property  cannot  be  disposed  o^  either  at  forced  or  Yolnntary  sale^ 
and  is  inviolate  to  the  wife  in  spite  d  the  claims  of  creditors  or  hasband. 
Id. 

12.  iLLnvQU  STATum  Oastb  HomraAB  Rioht  npon  the  wife  and  her  chil« 
dren  for  their  benefit»  and  they  can  be  deprived  of  it  only  in  tbe  mannet 
provided  by  the  act  itself.    Id. 

20l  liusoa  Statoct  dois  not  Bbquibs  Wm  on  hsb  Hubbahb  to  do  any 
act  to  secnre  their  homestead  right.  They  are  both  passive^  while  tha 
law  nlsntly  bat  eiBMstoally  protects  them.    Id. 
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tL  Bznfpnoir  or  HomiSAP  cuur  bb  Intekpogucd  in  DnsNgs  of  any  Mtkm 
Mdking  to  deprire  husband  and  wife  of  their  homettaad  right.    Jd. 

tt  80  LoNO  AS  Puraasn  abx  Oooctfikd  as  Homestead,  a  deed  witfaoat 
the  release  of  husband  and  wife  can  have  no  effect  to  deprive  them  of  tba 
homestead^  and  the  homestead  ri^t  can  be  set  up  as  defense  in  any 
aotioii  hnmght  to  eject  them  from  the  prenuses.    /cL 

HOMIdDK 
SeoCBDONALLAw,  5-11;  Insabitt,  1ft. 

HUSBAND  AND  WIFE. 

1.  FtttMirAL  Pbopbbtt  of  Wivb  WmoH  Comes  to  Heb  aiteb  Mabbxaoi 
does  not  beoome,  ip&o/aela,  the  property  of  the  husband;  it  beoomes  his 
enly  when  it  has  been  aetoally  reduced  to  possession  by  him,  by  sneli 
acts  as  evince  an  intention  to  divest  his  wife's  right  or  title^  and  make  it 
absolutely  his  own.    Stcmdrford  v.  Deoot,  351. 

t.  Whbeb  Wivb  Pats  bob  Land,  Pubchased  in  Name  of  Thibd  FEB8ON9 
Pabtlt  bt  Note  held  by  her  in  her  own  right  at  the  time  of  her  mar- 
liage  and  never  reduced  to  possession  by  her  husband,  and  partly  wiA 
sumey  which  she  received  after  marriage  from  the  estate  of  her  grand* 
lather  without  any  kind  of  limitation  to  her  separate  use,  but  which 
never  came  into  the  possession  of  her  husbemd,  and  which  he  never  re* 
osived  or  claimed  by  virtue  of  his  marital  rights,  such  land,  although 
Bsed  and  oooupied  by  the  husband  and  his  family,  cannot  be  subjected 
to  the  payment  of  his  debts.    Id. 

1.  OONTBrANOE   BT   DeED  OB   PuBOHASB   TO  WZTE,   INSTEAD  OV    IIUSBAND, 

Cbbatk!  No  PBBSUMFnoN  that  the  property  conveyed  ia  her  separate 
estate.  It  excludes  all  presumption  that  the  property  was  acquired  *'  by 
gift^  bequest^  devise,  or  descent.''    MeDimaJld  v.  Badger,  128. 

4.  CtaNVBTANOB  OB  KbAL  EsTATB  BT  DeED  OB  PUBCHASB  TO  WlBE  IS  PbB- 

BUMnuvB  Evidence  that  the  property  conveyed  belongs  to  the  com- 
mnnity,  and  is  liable  aa  such  for  the  debts  of  the  husband,  and  can  be 
disposed  of  by  him  like  any  other  community  property.  But  this  pre- 
■mBptian  maybe  overcome  by  clear  and  satisfactory  proof  that  the  prop- 
erty was  pnrohased  with  separate  funds  of  the  wile.  Id, 
H  Bdbband  d  Liablb  bob  T0BT8  OB  Wm  Committbd  dvbino  Oovebi'ubb. 

C  la  Aofum  AOAnrar  Husband  and  Wm  bob  LatebbVi  Tobt  in  Bubn- 
WKQ  MwL,  evidenoe  is  admissible  to  show  that  a  short  time  before,  and 
just  preoeding  the  burnings  die  threatened  that  "she  would  bum  it; 
that  she  woAld  put  a  torch  to  it;  that  it  should  not  stand  much  longer; 
that  the  old  rattle-trap  should  be  burned  up."  Such  evidence  does  not 
eome  within  the  rale  that  ezdudes  the  admissions  of  the  wife  against 
the  husband.  Sueh  threats  are  not  merely  admissions,  but  faots  having 
»tenden<7  to  show  that  she  bmned  the  miJly  or  caused  it  to  be  burned. 
Id. 

f.  Won,  T0BI8  or  Mabbibd  Woman,  committed  in  presence  of  her  husband, 
he  ia  prhna/iiide  alone  responsible.  She  is  presumed  to  act  by  his  direo- 
tion  or  under  his  oontroL  When  the  ease  is  shown  to  be  otherwise,  and 
that  she  acted  agidnsl  hii  will,  the  presumption  is  rebutted.  Brmtlr, 
Monm,  772. 

H  Waa,  Tobob  or  Mabbibd  Woman,  committed  hi  tibe  atesncs  ol  hsr  has 
bead,  fhqr  SM  Join^  liable.    Id. 
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9.  HmnAUD  n  TwofFwaLT  Jonm  itxth  Wm  as  Fabtt  Dokhdaut,  in  m 

Mtion  upon  tlio  oUigatioii  of  a  firm  of  wliieh  fhe  wife  wm  a  mftmbar, 

oontraetod  prior  to  her  maniage  and  wfaOe  she  was  tk/eme  mtie.    KbOof 

T.  Hkkt,7B. 

See  Dowsb;  HomnAiiB;  iHViuror,  4. 

INDICTMEMT&' 
See  Obdoxal  Law^ 

mFANOY. 

1.  CosTBacT  or  Iotant  canvot  bb  Esidbobd  AOAimrr  Hnc  bt  Aonov  av 
Law  OB  SxrxT  nr  Bquiit,  witfaoattheappoixLtmeiit  of  agnardiaa  ad 
and  a  jadgment  at  law  obtained  withoat  mdi  appomtmeat  will  be 
▼eraed.    FarrU  t.  Rkhmdmm,  618. 

%  PaoGBBDiNas  iM  iHBOLVBHor  IB  Ibvituk  aoadtr  Ibvabt»  bot  Bbpbb- 
8BNTED  BT  OuABDXAB  AB  JjOEM^  ABB  VoiD^  aod  B  OToditor  having  a 
valid  attachment  npon  hia  estate  maj  maintain  a  bill  in  equity  to  aat 
them  aside,  although  snoh  creditor'a  daim  ia  one  whioh  mi^t  be  avoidad 
by  the  in&nt»  on  plea  and  proof  of  infancy.    Id* 

S.  Mnf OB  MAT  Makb  KBOBBaABT  CoBTBAOiB  foT  oommenoeoMBt  and 
cation  of  civil  suit»  where,  under  the  peeoUar  oiicomatanoea  of  the 
it  ia  the  only  means  by  which  he  can  procure  the  abaohite 
which  he  requirea.    Munatm  v.  WaMaaid,  151. 

4.  Attobnxy  icAT  Bbootbb  of  Husband  and  Wm  Fbbi  bob  hd  8kb- 
YicES  and  moneys  expended  by  him  in  commencing  and  proaeonting  m 
favor  of  the  wife^  while  ahe  waa  a  /eme  tolle  and  a  minora  an  action  for 
breach  of  promise  of  marriage  against  her  present  hnaband,  with  whoaa 
the  suit  was  aettled  by  the  marriage,  if  it  appears  that  the  aemoea  eC 
the  attorney  were  absolutely  requiaita  for  the  peraonal  leUa^  protcctaoBb 
and  support  of  the  minor.    Id, 

INJUKOnONS. 

1.  Not  Tbbkpababt.b  Injubt.  —Erecting  a  treatle  npon  whieh  to  lay  anil- 

road,  about  six  feet  above  the  level  of  the  land,  in  front  of  phiatiff'a 
property,  is  not  such  a  case  of  threatened  irreparable  injury  aa  woold 
justify  the  issuanoe  of  an  injunction  before  the  hearing  of  the  eaaa.  It 
could  be  readily  removed  should  the  court  adjudge  it  an  iQJuiy»  and 
plaintiff  would  then  have  hia  remedy  in  an  action  for  damagea.  8tkm' 
mder  v.  8L  Paml amd PacifieB.  R.  Co.,  770. 

2.  Injunction   will  not  bb  Gbantbd  to  BBserBAiN   ICbbb  TBBBPAfl^ 

wuerb  Ikjubt  is  not  Irbbpabablb  and  deatruotive  to  the  plaintiff  *a 
estate,  but  ia  susceptible  of  perfect  pecuniary  compenaaticn,  and  for 
which  the  party  may  obtain  adequate  satisfaction  in  the  ordinary  ooum 
of  law.  The  injury  must  go  to  the  destruction  of  the  inheritanoeb  and 
be  remedileaa  to  authoriae  an  injunction.  Id, 
8.  Charob  in  CkxHPLAiNT  that  Aon  will  Wobx  Tbbb?ababi«b  Ibjumb 
Amounts  to  Nothino,  ib  Facts  do  not  sustain  the  alliytion.    hL 

IKKKEEPEB& 

1.  OoiCMON-LAw  LiABiuTT  OF  Innkbbpbb  Attaohbb  ONLY  TO  Such  Abticlbb 
aa  are  received  by  him  in  hia  capacity  aa  such,  from  one  who  beara  tba 
relation  of  guest,  by  which  is  meant  one  who  viaita  the  inn  for  the  par* 


pom  wUflb  the  oonmMm  l»w  reoogniM  m  fha  pnipoiw  for  wUoh  inu 
an  kepi.  Tiraa  oo6  who  resides  at  one  inn  la  not  a  guest  at  another  inn 
in  the  same  town,  at  which  a  hall  is  being  given,  which  he  ia  attending^ 
msreiy  becaose  the  keeper  of  the  inn  aapplies  the  dancing-room,  aapper, 
and  dresring-room  at  a  certain  prioe  per  head,  where  the  ticketa  for  the 
whole  entertainment  are  aold  by  the  firemen's  company  that  ia  giving  the 
ball,  at  a  higher  rate,  one  of  which  ticketa  the  party  haa  boa^t;  and 
the  innkeeper  is  not  liable  to  him,  in  absenoe  of  negligence,  for  less  of  his 
orerooat^  for  collar,  and  gloves^  which  he  haa  deUvered  to  the  hotel  dark 
at  the  office  on  coming  in,  at  the  same  time  regirtering  his  name;  and 
this,  thoDgh  during  the  night  he  spent  some  money  for  liqnon  and  oigan 
at  a  aaloon  kept  by  the  innkeeper  in  conneetion  with  the  hoteL  OaxUr 
T.  EM9,  leSL 

%  ImnuBpntfl  abx  Liabli  ion  Goods  ov  Ouxst  which  are  brought  to  them, 
within  their  inn,  ii\/ra  hotpUium,    Burroum  ▼.  TWe&er,  690. 

lb  IteJVXBT  OF  Goods  of  Gusbt  nrro  Cubiodt  of  ImnaKm  n  not  NiOBh 
SAJiT  TO  Chabox  Hm  with  them,  for  although  the  gnest  does  not  de- 
liver them,  or  acquaint  the  innkeeper  with  them,  still  the  latter  is  bound 
to  pay  for  them  if  they  are  stolen  or  oarried  away,  even  though  the  per- 
aon  who  stole  them  or  csiried  them  away  is  unknown.    Id. 

4.  It  IS  NorKioiBSAnT  to  Pbovb  Kkuoxxvob  zv  Innkxbpib  to  Maxb  Hni 
LiABLB  for  goods  deposited  with  him  by  a  guests  and  which  ave  proved 
tobelost    Jd. 

ib  AOIS  OF  OWNKBS  OF  PBOPIBTr  OB  THUS  SlBTAMTB  HAT  BzmPT  Lm- 

KZiFDi  FBOM  HIS  LiABiLiTT  f OT  goods  of  his  gusst^  where  such  owner 
takes  control  of  his  property,  though  it  be  still  k^ra  hotpUimn,  and  its 
loss  or  injury  may  be  attributed  to  his  own  neglect.    Id. 

C  BVIBXKOI  OF  GbOSS  NsOUBOr  OF  OWNBE  OF  ^OFSSTT  TO  BZBKR  IrV- 

KUPBB  FBOM  LiABiLrrr  for  its  loss  must  be  oonflned  to  the  period  whils 
he  was  a  guest  at  the  innkeeper's  house.    Id, 


mSANITY. 

L  On  n  MOT  vov  Compos  Mbrtis  simply  because  he  does  not  msBSfs  Us 
afidrs  "in  a  proper  and  provident  manner.**  Men  may  be  ssna  wbo  are 
neither  sagadooa  nor  sueoessful,  and  who  transact  their  business  in  an 
improper  and  improvident  manner.    Hamif  v.  Chate,  614. 

&  Pbbasb  "non  Compos  Mxntis"  is  Stxtontmoius  witb  That  of  ''Hov- 
SANB  Mi3n>  AND  ICbmobt," — the  "unsound  mind"  of  modem  phrase- 
ology.   Id, 

lb  "Hon  Compos  Mxhtxs,"  ob  "Uhsouitd  Mum,"  abb  Lboal  Tbbms  of 
Dbiuitb  Siokificiatioh,  and  are  understood  by  courts  of  law  to  In^orl^ 
"not  weakness  of  understanding,**  but  a  total  deprivation  of  reaaon.   Id, 

4  Dbbd  of  IirsAHX  Mah  is  Voidablb,  hot  Void.  He  may,  when  restored 
to  his  right  mind,  affirm  the  contract  he  made  when  insane.    Id, 

6.  Pabtt  is  Mbhtallt  Comfbibxt  to  Makb  CkwTRAor,  if  he  is  able  to 

understand  what  he  ia  about.    Id, 
6b  Pbisomptiob  of  Law  n  nr  Fatob  of  SAvirri  avd  Bubdbh  of  Fboof 
lies  on  him  who  seeks  to  establish  it.    Id. 

7.  Mattibs  Ivabmibbiblb  whbbb  BAJsm  n  Quvxnuf  at  Issra.— Upon 

the  trial  el  an  issue  as  to  whether  the  grantor  in  a  deed  was  of  sound 
mind  at  the  time  el  its  eseontion,  neither  the  Judgment  el  the  court  set- 
ting aside  his  will,  where  said  Judgment  was  rendered  subsequent  te  tfaa 
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Mnreyance,  nor  the  noordof  the  iqypolutuiBPt  of  a  gnaHinn,  mide  neei^y 

m  year  after  the  date  of  the  deed,  Is  admlwihle.    Id, 
S,  DsrsNcni  ov  Mobal  LfBAVxrr  nr  OBDmriL  Oashb  is  bo  Pbodliablt 

LiABLB  TO  Abvsi  that  the  utmost  oare  and  circaixispeotUm  are  req[iured 

on  the  part  of  the  court  in  preeenting  to  the  jury  the  legal  prineii^lM 

relating  to  it.    ScoU  v,  CommontoeaM,  461. 
9.  To  EsTABUBH  DxnDnn  or  Moral  tsBAsrrr,  it  is  necessary  to  show  faj 

dear  proof  either  its  contemporaneoas  existence  evinced  by  present  cir- 

cnmstancesy  or  the  existence  of  a  habitual  tendency  developed  in  previous 

cases  becoming  in  itself  a  second  nature.    Id, 

lOl    MOBAL   iNaANITT   KXKD   HOT   KAVS   MAinVBSIXD  ItBBLV    **IS    Fosm 

AoTB*'  of  similar  character  or  like  natnre  to  the  oSenae  charged,  in  order 
to  be  made  available  aa  a  l^gal  excoae  for  crime;  and  an  instmctiofn  to 
this  effect  is  erroneous.    Id, 

11..  Moral  Iksanttt,  to  bx  Availablb  as  Ezousr  wor  Crocs,  most  hm 
shown  to  eziBt  in  such  violence  as  to  render  it  impossible  for  the  part^ 
to  do  otherwise  than  yield  to  its  promptings;  and  whether  this  impoesi- 
bility  of  resistance  arises  from  a  subjugation  of  the  intellect  by  the  mor- 
bid impulse  or  propensity,  or  from  an  overwhelming  and  destmetioa  of 
the  faculties  of  the  mind  to  the  extent  of  rendering  the  party  inci^abla 
of  governing  his  actions,  is  a  point  of  not  much  practical  importsaoe; 
but  the  former  mode  of  expression  more  aptly  conveys  the  correct  ides^ 
and  is  less  calculated  to  confuse  or  mislead  the  jury.    Id. 

15K.  In  Order  to  Maks  iNSAmrr  Good  Dxtknsb  to  the  crime  charged,  it 
must  appear  from  the  evidence  that  at  the  time  of  committing  the  act 
the  prisoner  was  not  of  sound  mind,  but  affected  with  insanity,  and  aoch 
affection  was  the  efficient  cause  of  the  act,  and  that  he  would  not  have 
done  it  but  for  such  affection,    ffoppe  v.  P^ople^  231. 

18.  IiraAsnT,  to  Constitutx  €k>0D  Dstensr  to  Crock,  must  be  of  sobh  a 
degree  aa  to  create  an  uncontrollable  impulse  to  do  the  set  ehaiged,  by 
overriding  the  reason  and  judgment,  and  obliterating  the  sense  of  zjght 
and  wrong  as  to  the  act  conmiitted,  and  depriving  the  aecused  of  ihm 
power  of  choosing  between  theuL    Id. 

14  Bsasokabls  Doubt  as  to  Sahttt  of  the  aocoaed  demands  his  ao^oitlal 
of  the  crime  charged.    Id. 

15.  Where  Insanitt  is  Set  up  in  DEnorsE  to  mnrder,  the  bordon  of  proof 
is  not  on  the  accused  to  make  out  his  defense^  but  the  proseentian  most 
prove  the  sanity  of  the  accused  beyond  a  reasonable  doubt  in  order  te 
convict.    Wslker,  J.,  dissenting.    Id. 

See  Criminal  Law,  10^  11;  SLAnm^  M. 

INS0LVIENC7. 

1.  Hebiob's  Ktpriww  Promise,  ajter  BnoBABOB  or  BAHKBORor,  to  paj  a 

debt  due  before  the  bankruptcy,  is  binding  upon  him.    Lerow  v.  9RI- 

marth,  701. 
S.  Kbw  I^mise  in  Writing  to  Pat  Debt,  Made  aiter  OcnaoDiaBMiiiT 

of  proceedings  in  insolvency,  and  before  the  granting  of  a  oertiffcate  of 

discharge,  is  valid  and  binding.    Id. 
S.  iNAVFLicABiLiTr  OB  Reed  V.  Frederkue,  8  Grat,  230^  TO  This  Oasb  Dn- 

oussed;  and  if  applicable,  the  dktum  in  that  case  could  not  be  sustained. 

Id. 
4  Bnoubh  Law  Maezno  Promise  bt  Bankrupt  to  Pat  Demand  fraoa 

which  he  has  been  discharged  validJias  been  anmilM  by  statntSb   Id, 
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C  Whbthke  Pabtt  18  BvsB  Allowed  to  Alliox  hh  Bibqhawii  nr  Inoii* 
TWKOt  AS  FuasTm,  Qomrm,    UUman  v.  Lkm,  788. 

H  QmofOJom  or  Attack  oh  Jvwsmest  of  iNsoLTcror.  *- Aro^isifln  In  iaaol- 
wmusy  law  of  grounds  which  may  be  urged  end  which  will  render  Toid- 
nble  the  dieoherge  granted  to  en  inaolvent  relate  to  facte  extraneooe  to 
thoee  appeering  on  the  record.  But  other  oauaee  may  be  urged,  such  as 
that  there  was  no  eofficient  publication  of  the  insolTent's  ap^cation  for 
diaohaxge.    Id, 

7*  JmNanmr  or  DmHiBoi  nr  IxaoLwmsar  n  Dnaonyn  if  there  is  no  suf • 
fiflient  prod  el  pnMioation  el  debtor's  appUcationt  aa  directed  by  the 
Judge  In  aooordance  with  section  6  of  chapter  79^  Compiled  Statntesb 

id. 

See  IviAiroTy  SL 

IH8TBU0naN& 
See  P&iAxxDio  ahd  "BaLAaaaa,  81MBL 

TSTEBXffS. 

!•  Iiuuii  D  Allowabui  nr  All  Oasis  whbi^  eltiur  by  aipiew  eonftraol 
or  by  hnplioaticn,  it  is  the  duisj  of  a  par^  to  pay  orer  mooiy  dae  wltii- 
ont  any  previous  demand  of  the  creditor.    Jf^odB  t.  Bkmehai^  881 

%  Pdbohasib  or  Goods  hxb  Oasb,  Patablb  or  BuraBr*  n  OifA»omsiif.m 
WITH  Ihtiust  from  the  date  of  the  deEirery,  In  case  d  Bon-payment. 
Id. 

8b  iMnBarr  d  Gbbatubb  or  Statut%  and  cannot  be  reoorewd  vnlass  aa- 
tfaoriaed  by  it    CfU^ofPOimr.  JSe^nokUtUL 

4  If vmoiPAL  OoBPORAiiQMB  ABB  HOT  BiQUiBBD  to  pay  Inftarssft  on  their 
indabtedneei^  for  the  reescn  that  they  are  presumed  to  bare  eoEhansled 
aU  their  powers  of  taaeation  for  the  payment  of  their  debts,  and  are  not 
named  In  the  act  regulating  interest  on  indebtedness.    Id, 

8L  IsjjiUTBDHiBB  OT  MuHBaPAL  OoBPOBATiOH  docs  ttot  bssr  JnlSTSst  in  tfaa 
abeence  d  en  express  agrsement  to  that  eflect,  and  of  lingjslatinn  giviqg 
power  to  centRaefc  lor  the  pigment  of  interest    Id, 

8L  Iv  Ooorars  Attahhsd  to  OErr  Bohds  can,  in  any  ewil^  draw  intsrssi 
without  en  aipisas  agrsemant^  it  can  only  be  aftsr  »  proper  demand  el 
paynsnt    Id. 
Sea  IhnroB  abd  GnsDiBRm;  NaixmABLB  iHsimuniw^  8I-881  Vmm. 

INSUBANOE. 

Gbbatiho  RouBiWi  OE  yaaaauiir  iob  Salb  or  yBSOBL — Ibbdb* 
AHOB.  —  Mbrtgagaes  ol  a  vosssl  cannot  recover  on  a  policy  of  Jnsnrance 
aa  lor  a  total  loss,  where  a  TeaMl  has  been  sold  by  the  master  who  was 
alw  the  owner,  by  simply  showing  that  the  master  acted  in  good  &ith, 
and  could  not  otherwise  obtsin  funds  to  pay  salvage  end  other  neceeeaiy 
espensee  at  the  pert  where  he  then  was.  They  must  also  show  that  he 
acted  with  good  judgment  and  discretion,  as  a  prudent  owner  would  have 
done;  end  that,  upon  finding  himself  unable  to  procure  funds  through  hia 
own  exertions,  he  communicated  with  the  insurers,  to  sffbrd  them  an 
opportunity  to  raise  the  needful  funds,  provided  he  could  have  done  ee 
by  the  nee  d  reasonable  meens  and  without  extraerdinaiy  deky.  8$^- 
fkmtonr.  Paef/ieMmL  fm.  Co,,  681. 
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JUDGMENTS. 

I.  Dmub  or  OooBV  nAnsa  JuBODicnov  ov  Tamueb  akd 

lUXXBy  n  Valid  aitd  BonHoro  on  all  the  p«rtiM»  and  oamiol  ba  a^ 

taokad  ooOateally.     Wimb$H0  v.  Huni,  296u 
S.  Ho  Mah  <w»gg  TO  BM  BouHP  BT  PBooMpniqatowhidi  ha  waaaaUaimw, 

Aba^y.  CftoM^Sli. 
S.  JirDQUHT  OK  Dbmubbbe  18  HOT  FiHAL  JuDaMXST  imQH  Wmiv  AnsAL 

Lbs.    Bpbemm  t.  iZ!o60r<i^  aoa. 

4  JirDOMDIT  OV  COUBT  BKLOW  OABXOT  Bl   PtIAIIBII  AS  PBTOB  ABUmMOA- 

noHy  where  tha  oua  haa  baen  appealed  to  and  paved  upcm  by  Ilia  I 
eoort    Or^lm  t.  Sqpmmr,  396l 

ib  JUBOMBBT  OABVOT  BB  TutADMD  A8  PBIOB  ASJUIMCASiaH,  Blllaii   it 

terminea  the  aotoal  qveation  at  iflaoe  between  the  partial^  upon  iti : 

C  JuiwMBBT  n  Dbbt  of  RaooBD  BOB  BaooyBBT  OB  Whioh  Aaaam 

whether  the  jndgmflnt  be  a  foreigiior  adomeatio  one^  althoo^  thaplam* 
tiff  may  have,  in  the  court  where  it  waa  renderedt  a  remedy  on  the  Jndf' 
meat  by  ezeoation  or  otherwiae.    DaMitm  y.  Kebaher,  860. 

7*  Absiombb  or  Dbmand^  upon  Whioh  Judombht  waa  rendfired  to  aaaua 
debt  of  equal  amoont^  ia  entitled  to  bring  aoit  in  equity  to  mdonm  tiia 
Judgment^  and  the  nominal  roaiduary  intereat  in  the  amrignnr  oaanot  en- 
title him  to  bring  luit^  unless  it  be  alleged  in  hia  bill  that  the  umgudm 
nflffleeti  or  refnaea  to  do  so^  under  cironmataiuMa  calonlated  to  pfejudioa 
his  rights    Andrewi  y.  KSbbee,  706. 

C   F0BBBARAN0a»   BOB  KzirSTBBN  TbaB8»  TO    SUB  OH   PBOMiaBQBT  NOfB  IB 

Ho  Waiykb  of  payee's  right  toaatiafya  judgmeoA  founded  upon  said  nots^ 
by  a  leyy  upon  land  fraudulently  oonyeyed  by  the  judgment  debtor. 
8idetupairiar  y.  jSVdnMparler,  027. 

tL  Ib  8uit  on  FdBBOH  JuDOHBBT  BOB  SuM  Obbtazb,  nhere  dafiendant  has 
withdrawn  hia  anawer,  and  there  are  no  yaluea  to  fix,  iasue  to  try,  daan 
agea  to  aaseai^  or  fMt  to  aaoertain,  he  ia  not  entUJad  to  a  jnxy  ta  aaasai 
damagea.    Butcher  r.  Bank  qf  Browtrnttle,  441^ 

l€l  Ib  FuuDoro  Judombrtb  or  Coubts  or  Ldokbd  JuBiHDmnoB,  H  ia 
neoeasaiy  to  state  the  &eta  upon  which  th^  are  founded;  but  aa  ta 
oourta  of  gonenl  Jurisdiction,  auch  ayerments  are  not  neeessary.  Want 
of  jurisdiction  must  be  shown  by  the  par^  attacking  the  judgment.  IiL 

II.  Ih  Sum  OH  Fo&Bioir  JuDOMBNTa*  it  is  not  necessary  to  arer  juriadi^ 
tion  in  the  court  rendering  the  judgment.    Id, 

18.  Judombht  or  Ckyusr  HAynro  No  Jubisdioiiov,  eitfaer  of  the  person  er 
the  subject-matter,  is  yoid.    Id, 

18.  CIR0U1I8TAKCB8  UNDBB  WhXOH   JuDOMBBT  HAT  BB   OOLLATBUAIXT  In* 

pbaohbd  by  one  not  a  party  or  priyyr  1.  Where  the  court  rendering  it 
had  no  jurisdiction  of  the  oaae;  2.  Where  it  waa  obtained  by  fraud  or 
collusion;  8.  Where  it  waa  erroneously  or  unlawfully  entered  up  to  the 
prejudice  of  rights  of  third  parties.  Beyond  thii^  tiie  law  does  not  au- 
thorise parties  to  proceed  in  the  collateral  impeachment  of  judgments. 
Sidmsparker  y.  Sidengparker,  h27. 
14.  Samb.  — Judombht  nr  Psbsohal  Aanos  hot  Liablb  to  Aht  op  Thbbb 
OBJBonoHS^  whether  rendered  on  detolt  or  after  contestaticn,  is  con- 
dusiye  aa  to  the  relation  of  debtor  and  creditor  between  the  parties,  aa 
well  aa  to  the  amount  of  indebtedness,  and  cannot  be  collaterally  im- 
peached by  third  parties  in  a  aubaequent  suit,  where  such  relatioa  and 
indebtedness  are  called  in  question.    Id. 
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Wk  Wmamv  JummuiT  beat  bi  Oou^^snoLAUtY  Impbachk^  wlm  aa  aotion 
li  tmni^  vpoiL  it  in  a  sbter  state,  by  piwtf  on  the  part  of  the  defend- 
anl  tiuit  he  had  no  legal  notice  of  the  snit^  never  appeared  therein,  nor 
■nlimltied  hinnflil  to  the  jnriadietion  el  the  oonrt  rendering  it  Thia 
nle  ia  to  proteot  the  oitiaens  of  one  atate  from  tiie  eflaot  of  Judgmenta 
impteperly  rendered  againat  them  by  eoorta  barving  no  jnriadictioA  over 
T**"*     ^vMMrtM  T«  Z^eonort^  ovS* 

JuMoamr  n  Abbommd  to  sn  OoBCLinnTB  jun'wuir  Fisnii 
aa  to  an  maMara  embraoed  ia  the  reooid  thereof  vntil  it  ahall 
hmo  been  aet  naide^  or  raTeraed  en  a  writ  ef  enw  or  other  proper  pro* 
aaadJHg     Id, 

U*  DoMiwiu  JuDQUHT  Bbhdbod  bt  Oovm  09  OnmuL  JuBQuonoii 
Cbuorav  Bn  Ooujoiballt  XnnucniH  where  no  fraud  or  want  of  Jnria- 
dletfon  ia  iq^P^rant  upon  the  fue  of  the  reootd.  Thni^  in  aa  aotion  upon 
n  donaatto  Jndgment  for  eoata»  in  the  atate  where  it  waa  rendered,  and 
between  citiaBna  of  tiuit  atate^  proof  that  tho  aotion  in  iHiieh  it  waa  ren- 
dered waa  proaeonted  by  aa  sttotni^  withont  aatiiorify»  and  withoot  the 
knowledge  of  the  par^  for  whom  he  aaaamed  to  ao%  fa  JnadmiaaiMe  to 
iaipeaeb  the  Jndgment    /cL 

■w  AittHMaaw^  2;  Anonannr  ahd  Olddit,  S-6;  Srismcii^  6i  Horn- 

eniAiM^  111  lHios:.TBirar,  6b  7|  Bk-^ow. 

JUBISDIOnOK. 

L  OofomtB  ov  ChniBAL  JuBmuonoir  are  preaomed  to  hnTo  had  JvMietien 
vntil  tho  oontraiy  appears.  EverypreaamptioniainfaTerof  tbeir  jnria- 
diotion.    BtOekerr.  JB<mkqfBrawmlUe,i4/i, 

%  Wbxbi  Oavbi  ov  Acnenuf  ImmrDTHD  at  Law  d  Ohb  ov  Builuhivblt 
Kquikabu  JvuBDionov,  it  ia  the  dnty  of  the  plaintiff,  under  the  Ken- 
iaoky  oode^  to  amend  Jiia  pleadings  and  more  the  oonrt  to  tsansf er  the 
aotion  to  the  proper  doofcet    OM  r.  8iewat%  4S6, 

$k  JvuHDionov  OF  SuTKnai  Gqubt  oh  AmiL  n  DRmmnoD  bt  Amodivt 
dajimwd  in  the  oompUint»  where  the  plaintiff  ia  appellant^  and  the  jndg- 
mant  ia  for  the  defendant.  Soeh  jnriadiotion  ia  alio  determioed  1^  the 
amoont  in  diapnte^  wfaioh,  prior  to  1863^  waa  any  aam  ezoeeding  two 
Imndred  doOan,  exolnahre  of  ooeta.    SbUhum  v.  Lachmam,  96. 

C  **AMoasT  IS  Dmrurm"  n  DzmRBKCB  bxtwbbzt  Amovmt  or  Judombht 
ABB  Sun  Glahebd  bt  Complaiht,  where  the  appeal  ia  by  the  plaintifl 
from  »  Judgment  in  hia  faTor.  So  if  the  appeal  is  taken  by  the  defendant 
from  a  judgment  rendered  against  him  for  a  snm  ezoeeding  two  hnndred 
dollar^  exdnshre  of  ooats,  etc.,  the  sapreme  court  haa  jnriadiotum,  be- 
eanae  the  amoont  of  the  jndgment  ia  "the  amoont  in  dispote**  on  the 
appeaL  So^  too,  if  the  appeal  is  taken  by  the  defendant  from  a  judgment 
in  hia  &yor,  where  he  has  set  up  a  counterclaim,  "the  amount  in  dia- 
pste"  is  the  diffinenoe  between  tho  amount  of  the  judgment^  excluaiTe 
d  eoats,  and  the  sum  claimed  in  hia  counterolaim;  and  if  that  judgment 
ia  for  a  sum  more  than  two  hundred  dollars  lees  than  he  daima  in  his 
answer,  the  aupreme  oourt  haa  juriadiotion.    Id, 

§B  iBTBBBvr  DvB  FoBMB  Pabt  OF  "Akoubt  IN  DmruTB.**  It  ia  a  part  el 
the  demand  aued  for,  and  where  the  prino^^  sum,  for  wliieh  judgment 
ia  reooirered,  is  less  than  two  Imndred  doOars^  the  supreme  oourt  wiD 
bare  juriadiotion,  if  the  intaraat  added  awefla  the  jndgiiMnt  to  mora  than 
iwo  hundred  doUara.    Id. 


844  Ind^ez. 

6w  Vaudiit  of  SzacDTiov  An>  Livt  n  witkxm  Jubibdiciiok  ov  Statb 
OouRT,  whue  an  offioer  ol  a  United  Statas  court  bringi  tronrer  in  a  atata 
ooart  in  his  individital  oapaoi^^  to  raoorer  the  potiwwiion  of  propertj 
fl1"h<"^^^  by  him  by  Tirtiia  of  an  ezecntion  iasaed  by  a  oonrt  of  the  Unitad 
Statai^  and  a  levy  made  nndor  such  exaeation.    DaMmmY.  Waldron,2M» 

T*  Busm  CouKT  kab  JuBisDionDN  TO  Xbt  Validitt  of  Eucutaom,  and 
prooeedinge  nnder  it^  in  an  action  of  ejectment  brought  in  aoch  eonrt  by 
m  party  ^^"■"V'g  tiUe  by  Tirtae  of  a  aale  of  the  premiieB  made  nndar  aa 
wcwtion  iHoad  by  a  oonrt  of  the  United  Statea.    Id. 

Sea  JinMUODna,  1,  2;  10-12;  VTills,  1,  2. 

JURY  AND  JUBOBS. 

1.  OraranRromm  OFWamBir  Doooidutkat  Bboohi  QavnoH  urn  Jon; 
when  the  doabt  as  to  tta  meaning  ariaea  from  eoEtrinaio  iaota  not  appear* 
ing  upon  Ilia  inetniment^  and  the  intention  of  the  partiea  haa  to  ho 
ioni^t  for  by  a  reeurenoe  to  the  atate  of  Iaota  aa  they  eooated  when  tfao 
inatmment  waa  made»  and  whioh  the  partiea  are  preaomed  to  have  ref • 
ermee  to.  Sndi  an  ambiguity  ia  a  latent  one^  and  mi^  be  ezphuned  by 
paroL     Warner  y.  MUtenberger,  07S. 

%  Rpaaxnvo  Jubt  to  Taxs  to  Jntr-Booit  PLBABOiae  n  Gao^  n  sot 
Sbbob.    Brmtt  y.  Morm,  773. 

See  FLBABDra  ard  Paaoho^  SSt-36. 

LAGHBGL 

LaaoB.  — BiLAT  of  Tbxbb  Tbabs  bbforb  Diath  ov  Okabtbi^  avd  Tw» 
Tbabi  AFTBBy  to  bring  an  action  to  eet  aside  a  deed  made  to  faim,  pn^ 
eared  by  imposing  upon  a  trost  rdation  oocnpied  towatda  a  vMk*minded 
woman,  ia  not  snoh  laches  aa  wiU  pr^dioe  her  ri^ts,  her  disability 
being  a  continuing  one.    Highberger  t.  Siffier,  008. 

LAIIDLORD  AND  TlOfrANT. 

1.  SmoT  OF  VoBmB  TivAirr's  CSohtsaot  to  Ooxtr;  ajtd  of  ma  Dbqlaxa* 
nom  wmui  in  Posansiov.  -—Where  a  former  tenant^  in  jfsssuiui^ 
axeonted  a  contract  to  conyey  premises  to  a  snbseqnent  tmant^  a  dio* 
seisort  and  nnder  whom  the  defendant  in  a  writ  of  entry  daima  to  hcld^ 
tiie  daolarationa  of  the  former  tenant^  limiting  or  qnalifying  his  right 
arishiig  from  possession,  are  adminible,  where  he^  witii  the  knowledge  of 
tiba  disseisor,  acted  aa  tiia  agent  of  the  disseisee.  Sooh  declarations  can- 
not bo  conaidered  aa  oontradiatory  to  the  contract  itself;  and  the  party 
holding  soch  a  contract  to  be  valid,  possesses  the  premises  desoibed 
therein  in  submission  to  the  one  having  the  title.   Peabodf  v.  BeweU,  488u 

%  Houuvo  ovxB  BT  TiKAirr  atfib  Bzfikatioh  ofTkbi^  where  a  Tmrifug 
ia  for  a  speoifio  time^  is  presomed  to  be  wrongfol,  there  being  no  ondsnea 
to  the  contrary.    J^nwa  v.  JCsOer,  258. 

lb  Tnr AiiT  Who  Discnjuxa  Hou>nf o  uin>xB  ma  LAin>iABD  D  voT  Bmtixx^ 
TO  Nonoi  TO  Quit  before  the  <wmiTipmi^im«^t  M  jttmt^mmAn^  fgMnst  him. 

Id. 
4.  TtoAUT  MDiir  Sdmkpipib  VmaMun  nnoBn  AamBruiu  Bum 

TO  Laholobd^  which  he  acqnired  after  renting  the  jirsmisss     Id. 
ib  TnrAHT's  Stathomtb  Gonra  to  Lucit  ok  Quauft  kd  Biobt 

FBOK  PdasBSiON,  are  admissible  to  show  the  cfaaxaeter  of  tlia 

i*ea5oi^  ▼.  EeweH,  488. 

See  AsaAUUT;  Vdctobh^ 


Index.  84ft 

LAXESRAL  SUFPOBflL 
See  EAsncnres,  6. 

LEtTBBS. 
See  GomiON  Cabuibs;  Bvu>bngi»  12-lS. 

UCKSSBS. 
See  CknroBATiOKB^  18^  19;  Tazaxuui,  1 

UBNS. 

L  Amnaaicm  that  Lmr  eab  vaax  Lobt  Irtoltb^  end  ie  in  cAeli  mi  sA* 
ndM&on  tiwl  it  enee  emted.     Fcrfl  v.  Dunnit;  60S. 

SL  Aomnr  to  Rmxthb  Moamn  WmoH  abb  Stojiot  to  Lddi  in  Uawor  d 
the  defendaaii^  cemiot  be  nuteined  by  proof  of  a  dieohatge  of  the  lien 
■obeeqMit  to  tiie  date  el  the  writ.    Id, 

lb  Lddi  AogmnaD  Avm  Bxioutioh  and  BaoosaaBQ  ow  MosioAai,  b«il 
before  its  ddirery  to  or  eooeptenoe  by  the  mortgagee^  takes  praoedenoe 
of  the  Buortgage.     Woodbmy  y.  iMer,  825. 

C  Mbohahio^s  Lddi  mat  bb  IbriOBOBD  AflAnm  PBOFBarr  WmoH  Dbbioeb 
BLAB  ObamnrBD  previoiia  to  the  perfbriuanoe  of  the  woA^  where  the  tax 
upon  the  deed  waa  not  paid,  thoogh  it  waa  acknowledged  and  left  lor 
rogielntioii;  and  the  debtor^  who  waa  inaolveni^  remained  in  poeaeaaioa 
el  the  lot^  and  oontraeted  for  the  building  of  a  houae  upon  it;  and  hia 
granteee  were  sware  of  the  ereotioa  of  the  building  but  remained  ailenti 
and  the  meobanio  waa  nnaware  of  their  daim.    PkU^  y.  Clark,  471. 

ib  Dbobbb  bob  Salb  of  PBOPBBTr  TO  Saxisvt  Mboeahio's  LiBir  18  Ebbo- 
BBOUSy  in  80  far  aa  it  directs  a  sale  of  the  building  independently  el  the 
groond  npon  which  it  stands.    NoHh  Prabifterictn  Ckmreh  y.  Jecm,  261. 

C  DrmaoN  of  Pbofbbtt  to  bb  Sou>  to  SATiarr  Mbgbabio'8  Libb  n  Av- 
THOBiZBD,  CTNUBB  Illinoi8  Statut%  whcn  suoh  dxvision  can  be  made 
withoat  injury,  and  when  the  part  which  is  separated  will  be  sufficient 
to  pay  all  the  cUims,  but  not  for  the  purpose  of  paying  ooly  a  portion  of 
thedaims.    /d 

7.  Pbiob  Mobtqaabb  m  Pbopbblt  Madb  Pabtt  to  FBOOBBDnro  to  Sir- 
fOBCB  MaoHAino'a  Lddi,  under  Illinois  statute^  although  the  mortgage 
debt  may  not  yet  be  due.    Id, 

C  RuiiB  or  Adjusimbbt  op  Ddibbbbt  Riaan  of  Pabtibs  HoLDcra  Sbpa- 
batb  Libh8  ittqb  Pb<^bbtt  Sought  to  bb  Subjbotbd  to  Patmbht  of 
Mbcbabio'8  Libb.  — A  prior  encumbrancer  haa  the  first  lien  on  the  land 
88  nnimproyedy  and  the  mechanic  haa  a  first  lien  on  the  building.  Baoh 
should  be  satisfied  ont  of  the  fund  upon  which  he  has  the  prior  lien,  and 
if  either  fund  be  more  than  sufficient  to  satisfy  the  prior  lien  thereoo, 
and  the  other  be  inanffioient  to  pay  the  prior  lien  on  it,  then  the  latter 
should  be  satisfied  from  the  surplus  remaining  cl  the  other  fund.  The 
eeort  ahoold  ascertain,  by  a  jury  or  a  maater,  the  aeperate  yalue  of  the 
land  and  of  the  building,  and  decree  the  payment  of  the  aeyeral  cUima 
in  accordance  with  the  foregoing  rule.    Id, 

it  VAUDirr  OF  Mbohabio'8  Libn  albsadt  Emfobcbp  oavhot  bb  Ool- 
latbballt  Inquibbd  mro  in  proceedingB  to  enforce  a  mortgage  ca  the 
same  property.    State  y.  Bade,  399. 

10.   MORTOAOBB  NBBD   NOT   BB  MaDB  VaXTZ  TO  PBOOBBDOTGa  TO  BbVOBOB 

Hechax  10*8  LiBN,  in  order  to  cut  off  his  right  to  redeem.    The  judgmaai 
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iiMBolnlfw  upon  tibt  partiM^  and  tfaon  whodaln 

tiMBL     Id. 

IL  Sriifim  Gifuo  Buiht  to  Ttiimn  Bsal  Srasb  SoiiD  uxwe 

nw,  AnuH^  It  Sbbo^  to  fiUun  mada  in  the  mtan&amA  ol  ma- 
diaoiaa' liHn.    M. 

SaaOomnv  CUnom^l^-Sli  Fjujiohi^  6;  FtzxuBav  9;  Homaas^  iU 

9. 


LOST  IK8IBnMEirE& 
SaalhDDi^  6-8;  Bvmmu^  la 

KANSLAUGHIBR. 
Saa  GaimiiAL  L^Wt  iu 

IIABXET  OVEKE. 
Saa  Balh^  4. 

IfARRTKD  WOICEH. 
Saa  AuuHiiiLUNiiuun!8»  2;  Dowsr;  Hunain>  m  Wkm 

ICASIEB  AND  SBRVAMT. 

!•  Biinxym  d  hot  Lublb  to  Emflotxx  ior  Ihjvbt  OAimD  sr  Kaou- 
OKI CB  of  a  oo-amployaa  engaged  in  the  same  general  aarriea^  tiioa^  ^bm^ 
latter,  in  hia  grade  o£  employment,  ia  superior  to  the  one  i^Jnied,  if  tho^ 
employer  has  need  dne  eare  in  the  selection  of  a  eompetant  aarrant.  Oa 
tfaia  principle^  a  railroad  oompany  is  not  liable  to  a  laborer  in  ita  emploj 
for  injury  reeeiTed  by  him  through  the  negligence  el  the  engfawwr  ol  H» 
train,  while  he  waa  riding  to  his  work  on  a  oar  provided  lor  the  tea 
tranq^ortation  of  the  company's  workmen,  if  the  ooo^aiij  is  abown  to 
bftTO  aeleoted  a  competent  engineer.  O'Ooimdl  t.  BaUlmore  wte,JLJL  Cbi, 
649. 

%  ICiBTKB  n  ALWATB  LiABLB  IO&  NsoLiourr  OB  Wuxvul  Aoti  or  BB- 
Sbbtast,  whan  the  latter  is  in  his  immediate  employment^  nnlaaa  be 
forbid theaot    J&raA t.  (% c/Otfaaoa,  286. 

lb  ICabtbb,  whdbi  Abseht,  n  Rbbpoxbiblb  iob  Acts  ov  Sbbtibh  wUo 
bk  the  line  of  their  dnty,  to  the  same  extent  as  if  he  ware  peraonal^ 
preaent  and  directing  their  actions.    Id. 

4.  Ixabiutt  ov  Mabtbb  ov  Oakal-boat  fob  Injubt  to  Bbidoi^  imaltiD^ 
from  the  negligence  of  hia  crew  on  board  the  boat^  is  not  exoosed  by  the 
fact  that  he  waa  not  on  board  at  the  time,  being  on  the  towpath  and  hi- 
immediate  command  of  the  crew.    Id. 

lb  Im  Sbbxhtq  to  Hold  Habtbb  of  Cakal-boat  RBBFomxBLB  fob  Ivjumr 
TO  Bbidob,  as  the  result  of  negligence  on  the  part  of  hia  crew,  the  pra» 
anmption  would  be  that  if  he  had  charge  of  the  boat  at  the  tims^  tho^ 
men  therein  acted  under  his  authority.    Id, 

lb  What  Dbbmxd  Sufficibbt  to  Constttutb  Kbol»bbob  on  part  ol 
ol  canal-boat  in  the  management  thereof.    Id, 

MECHANICS'  UXNa 
See  LiBB& 
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MERGER. 

Ajnamuottm  bt  Act  of  Law  of  Lbu  nr  Qsiaxie  of  Two 
MnTDia,  wifhoat  any  interrvniiig  6tt»te^  in  llie  nma 
in  the  nine  li^^l    Johnmm  t.  JtHmMMt  Vlt» 

MINES  AND  MINING. 
See  PiBiraiXBBHZF,  19^  20. 

MISTAKE. 
See  SzioijnoH8»  18;  Emxxiroi^  8^  9. 

MOBIX^AGES. 

L  MdnoAOB  wan  vor  ohlt  u  Dhjvxibd  to^  but  mm  alio  bi  Ai^ 
CBRBD  BT»  the  moriigegee^  or  the  title  doee  not  pe«;  end  it  would  eaem 
tiuKl  to  oonetitate  deliTery,  the  mortgpige  mmt  pMi  under  the  power  d 
the  mortgegee  or  eome  penon  lor  hisvee^  with  the  oaneentof  tfaomort- 
gigor.     W^oofftmy  t.  i^Mer*  82S. 

&  TRimnut  OF  Nona  Sbodbid  bt  MosroiaB  OiBBHf  Mosvoasb  wxn 
It»  ee  en  eqniteUe  incideat^  as  hetween  the  immediate  pertiee  to  the 
traufer,  but  not  aa  to  third  parties  who  had  no  notice  of  it.  Bmgk  pf 
State  qflwdkuM  y.  Anienon,  390. 

IL  Eqitxtablb  Aflsioinn  of  MobtoaoBp  bt  Vibtitb  of  TRAiraFiR  of  Kbqo- 
niBLB  Nona  Sboubbd  thbbbbt,  has  No  Pbiobitt  over  a  sabseqnent 
morlfBgee  for  Tahie  and  without  notioe;  the  first  niorty(age  haring  been 
satisfled  of  reooid  by  its  mortgagee^  to  whom  the  premises  had  been  eon- 
Tayed  in  payment  of  the  notes^  after  his  transfer  of  the  notes  snd  prior 
to  his  ezeention  of  the  second  mortgage.    Id, 

4  AaPBBiiBMT  OF  NoiB  Sboubbd  BT  MoBTOiaB  caRica  the  security  with 
it    Pardee  y.  LtmOe^,  219. 

Ik  Whbbb  MoBiOAaa  OoBTAiva  Fowbb  to  the  mortgagee*  or  his  asBigii%  to 
aeOy  an  aaaignmimt  d  tho  note  aeeored  by  the  mortgage  tranafera  the 
power  alaob    /dL 

C  PsowBB  TO  Sau  OoiHTaiHBD  nr  MoBraAOB  is  a  power  appendant  to  the 
estate  and  oonpled  with  an  interest  It  ia  ineyooahle,  and  ia  deemed 
part  d  the  mortgage  aeourity,  and  Tests  in  any  pereon  who  becomes^  1^ 
aaaignmont  or  otberwiae^  entitled  to  the  money  thna  aecnred  to  be  paid. 
JUL 

y.  QbwxxaIi  Patbb  of  Noib  Sboubbd  bt  MoBiroAaB  may,  ao  long  aa  it  ra- 
maiaain  hie  poaaaaaiinn,  eraae  or  otherwtBe  render  inoperatiye  any  assign- 
nant  or  other  writing  which  he  may  haye  pat  upon  it  Snch  writing 
doea  not  of  itaelf  coudnde  him  aa  to  the  fact  of  an  assignment^  nor  csa 
be  bo  deemed  to  haye  perted  with  his  interest  in  the  note^  so  long  as  it 
to  in  his  poaaaaaion.    Id. 

H  Obwval  Patbb  of  Notb  Sboubbd  bt  Mobsoaoi^  iriio  baa  not  parted 
with  hk  poaaoBsion  or  intereat  in  it^  baa  power  to  ooUeot  it  aa  prorided 
in  the  mortgage^  notwithatanding  a  writing,  in  form  an  aaaignmimt^  may 
i^npear  vpon  it    Id. 

9l  MnmAan'a  Libb  dobs  not  Attack  to  PnooBBDa  of  Salb  ubdbb 
PABaExnoB  PnoOBBDiBoa^  to  which  he  waa  not  a  party,  bat  remaina  upon 
the  land  itaelf.    LemUY.  Atkinmm^M. 

Ut  fllAUa  UBDBB  POWBB  OT  MOBiXOAOB  ABB  HbLD   SuBJBOT  TO  StBICTIST 

SCBUTiBl,  and  will  be  eat  aaide  for  any  appearance  of  unfainieea.    Surd 
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11.  Biain  ov  FauMLotOBs  of  MoBtaioi  Buduutui  bt  BMfWMMS,  O^ 
TESAJm  JoxHTiT,  who  afterwards  make  partitton  of  Um  pi'eniieei,  md 
all  bat  one  pay  their  reepeotive  proportiona  of  the  mortgage  debt^  maj 
direct  the  amoont  dae  to  be  first  made  oat  of  the  portion  get  off  to  tlU 
de&uilting  oo-tenant,  notwithatanding  before  the  execation  of  mutual 
deeds  saeh  oo-tenant  sold  his  portion,  and  all  the  oo-tenants  oonTey<d  ta 
the  parehaser  with  oorenants  of  warranty,  and  althoagh  saeh  pnrohaasr 
may  have  an  aetion  on  hia  oorenants.     JFUUaau  t.  Perry,  327. 

l!iL  'UowatQAom  asm  F6riglo8XI>  bt  Obdotabt  PBoaBBmoii^  in  l0w%  aad 
enly  legal  matron  duly  presented,  aa  in  saeh  oases,  will  be  rsflawad  fay 
the  sapreme  ooart  on  appeaL    Barmif  v.  ilcOSar^,  4SU. 

IS.  OBaimB  zv  Dbid  or  Trust  to  Sboubb  Dbbt  n  bov  AwwmormD  mr 
NonoB  or  OumRABDnra  Mobtoaob,  aoqaired  after  ha  had  parted  with 
tfao  oeaddttiEtioii  of  his  deed,  and  before  he  had  oonq^Med  the  pofahaaa 
at  a  sale  thareoader.    Id, 

AaKMOwumoMEKTB,  Z,  6;  Dbbm^  18;  SqiniTr,  7,  8;  BiBwmiBB  abb 
AmiiHUBEBiawMMi,  6^  6;  KlbuutiobSi  86;  FuixvMBi  Hiwibab%  8| 
Lbbi^  %  7;  BaoanuxioB;  Taxaxiob,  S. 


MUNICIPAL  OOj 
8n  Aaum.  8;  OanaBAxioH^  18^  22$ 

ICUBDER. 
flit  Obdhbal  Law,  8-11;  iBiABifit  IBb 

HAVIQABLB  STBSAlia 
See  OoMBTA'tTnuBAL  Law,  if  8b 

NEaLIQBirG& 

1.  CtaBUBBBB  n  BODBD  TO  SaMB  DboBBB  OB  CUbB  AB9 
dneting  the  boainess  of  ^o  oonsianor.  iHiieh  a  nradsnt 
else  in  the  maaagament  of  his  own  aiBux%  aad  ii  Uahla  to  tlia 
in  ease  of  negligenee.    DetUer  r,  Been^  S74. 

%  Dbkand  bbpobb  Suit  bt  OoBBiaBOB  to  Ebjubub  Leabost  or  Gov* 
noBBB  fOB  Nbougbbob  seems  to  be  nMaasary,  onlaas  the  eonsfgaao 
Bnreasonably  delays  advising  the  '^^■^■'g*^**'  of  his  agtiion,  or  deaias  tiia 
bitter's  right  in  the  premises.    Id, 

8b  A0CII>BMTOOGAaiOKBDBTRAZUU>ADTBAIBBuXBIBOOrvTkA0K18FlmCA 

Faoib  Kvidbnob  or  Kbouobmob  on  the  part  of  tfao  railroad  oawpaigr, 
aad  throws  apon  them  the  omm  of  rebutting  the  prssomptioa  by  proviac 
there  was  no  negligenee.  BaUimore  ete.  £.  i?.  Ox  t.  WartUf^fhrn,  678w 
C  1m  Aonov  TO  RiooYBB  roR  Ik  jxtbibs  Oogaskuvbd  bt  Rahjwad  Tbaib 
BmfBZVo  orr  Track,  iNflTRVcnoN  that  it  waa  a  qmeation  of  faet  for  ikm 
fury  to  determine^  from  all  the  evidenoe  in  the  ease,  whether  the  injoiy 
to  the  plaintiff  aroee  from  any  neglect  on  the  part  of  the  defendanta,  or 
their  agents,  and  if  the  jury  shoold  find  that  the  injory  in  qaestfoa  waa 
the  rosalt  of  an  aeeident  or  act  against  whidi  homaa  eare  or  f  iii  lajght 
ooold  not  guard,  aad  was  not  the  result  of  negligenee  in  aay  degree  OA 
the  part  of  the  defendants,  that  the  plaintiff  was  not  entitled  to  reeorsr» 
aad  that  in  oonsidering  this  qnestion,  the  Jury  were  to  hsfo  ngHd  4a 
tiba  charaotar  of  railway  traasportatiea,  is  oorreet    JUL 
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A.  Aim  iNSTBucTZNa  Jurt  that  PREStrMFnoN  OF  Nkgligence  on  Part 
OF  Railroad  Company  Arosb  upon  Happen ino  of  Accident,  the  conrt 
need  not  prescribe  a  measure  of  proof  by  which  that  presamption  can  be 
rebutted,  as  it  would  be  impossible  for  it  to  do  so.    Id. 

6w  Contributory  Neoliobncb  Sufficient  to  Withdraw  Case  from  Jury, 
Where  a  passenger  brings  an  action  against  a  raibroad  company  to  recover 
damages  for  personal  injury  caused  from  the  swinging  of  an  unfastftned 
door  of  another  car  standing  upon  a  track  parallel  to  that  over  which  he 
waa  riding,  and  it  appears  from  the  plaintiff's  own  testimony  that  his 
elbow  extended  through  the  open  window  of  the  car  in  which  he  was  sit- 
ting, beyond  the  place  where  the  sash  would  have  been  if  the  vrindow 
bad  been  shut,  it  is  the  duty  of  the  court  to  rule  that  this  is  such  care- 
lennew  as  will  prerent  a  recovery  of  damages  by  him,  and  to  withdraw 
the  ease  from  the  jury.     Todd  r.  Old'Colony  etc  R.  R.  Co.,  679. 

See  Bailhxhtb;  Common  Carriers,  4,  5,  12,  13,  17»  18^  30;  Innkeepers; 

Master  and  Servant. 

NEGOTIABLE  INSTRUMENTS. 

1.  Certifioatb  of  Deposit,  Payable  in  Currency,  is  Promiuory  Note, 
and  negotiable  by  indorsement  under  the  Indiana  statute;  and  parol  evi- 
dence is  not  admissible  to  prove  that  persons  whose  names  appear  on  the 
back  of  it  intended,  by  their  indorsements,  to  assume  any  other  relations 
to  the  paper  than  those  of  indorsers.     Drake  v.  MarkU,  358. 

S*  Bill,  when  not  Negotiable.  — Where  a  bill  is  made  payable,  not  to  the 
drawer's  own  order,  but  to  a  third  person  who  indorses  it,  is  accepted 
by  the  drawee,  but  afterwards  is  dishonored  by  his  refusing  to  pay  it, 
and  is  taken  up  from  the  indorser  by  the  drawer,  with  the  indorser's 
name  remaining  uncanceled,  it  is  not  negotiable,  and  the  drawer  cannot 
reiBBue  it.  But  this  rule  applies  only  to  cases  in  which  the  negotiation 
of  a  bill  by  the  drawer,  after  he  has  taken  it  up  on  its  being  returned  to 
him  dishonored,  would  expose  a  discharged  party  to  a  new  liability. 
Chxrdner  v.  Maynard,  699. 

8.  Bill  of  Exchange  cannot  be  Indorsed  or  Negotiated  after  It  has 
OHGE  BEEN  Paid,  if  such  indorsement  or  negotiation  would  make  any 
of  the  parties  liable  who  would  otherwise  be  discharged.  But  as  the 
first  indorser  of  a  bill  is  liable  to  every  subsequent  bona  Jide  holder,  al- 
though the  bill  be  fraudulently  circulated,  it  follows  that  if  he  leaves  his 
name  thereon  after  he  is  entitled  to  a  discharge,  he  exposes  himself  to 
liability  to  such  holder.  Therefore,  in  such  a  case,  the  bill  is  held  not  to 
be  negotiable.    Id. 

4.  Drawer  of  Protespted  Draft,  Which  has  been  Taken  up  by  Indorser 
AND  Returned  to  Hiu,  with  the  indorsement  uncanceled,  has  no  right 
to  put  it  in  circulation  again;  and  the  acceptor  is  not  liable  upon  it  to  a 
subsequent  holder.    Id, 

6.  Delivery  of  Note  is  Essential  to  its  Validity.  Foy  v.  BUxcksUmet 
246. 

f.  Promissory  Notes  icay  be  Delptered  as  Escrows,  to  take  effect  upon 
the  happening  of  a  certain  event,  to  be  proved  by  parol,  but  such  proof 
must  not  go  to  the  extent  of  varying  the  terms  of  a  note  absolute  on  its 
hoe.  Only  such  proof  may  be  given  by  parol  as  will  go  to  impeach  tht 
oonsideration,  or  show  fraud  in  the  transaction.  /(/. 
AM.  Dio.  Vol.  LXXXm-M 
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7.  Makxr  aw  Absoluts  Kotb  caksott  Show  aoainst  Patkb.  and  a  /wHaH 
againat  an  indoner,  on  oral  contemporaneona  agreement  whioh  makai 
the  note  payable  on  a  contingency.    Id. 

8b  Ikdorsbmsnt  or  Nbootiablk  Kotx  to  Two  Psbsokb,  Patablb  Ohb  Halv 
TO  Each,  and  Delivxbt  to  Ons  tor  Bbkbtit  ot  Both,  veata  a  valid  titl« 
in  both,  althongh  the  other  did  not  accept  the  transfer  nntil  afterward, 
and  they  may  maintain  a  joint  action.    FlhU  v.  FSni,  615. 

ii  Ih  AcmoK  BT  Indobskk  AOAiNarr  Makkr  ow  Non,  Latter  oahvot  Bmt 
oww  Claim  against  Patbb,  aooniing  after  the  indorsement*  he  being 
present  when  the  note  was  deliyered  by  the  payee  to  the  indorsee  witii 
intent  to  transfer  the  title,  althongh  the  actnal  indorsement  was  not 
made  until  afterward.    Id, 

IOl  Iv  AcnoN  bt  Imdobskb  against  Makbb  ow  Kotb,  Evidbncb  d  iNOoim- 
TENT  TO  Show  Declarations  ot  Payee,  since  deoeaaed,  that  the  indorsee 
had  the  note  and  would  not  give  it  up,  prior  to  a  time  when  the  payes^ 
in  presence  of  the  maker,  delivered  it  to  the  indorsee.    Id 

11.  Order  Drawn  bt  Secretary  or  Corporation  upon  T&easitrbb 
THEREor  for  the  payment  of  a  sum  of  money  to  the  payee  or  order,  for 
services,  etc.,  may  be  treated  by  the  holder  as  the  promissory  note  of 
the  corporation,  payable  at  the  office  of  the  treasurer  of  the  corporation; 
and  it  is  not  necessary  to  present  it  to  the  treasurer  of  the  corporatioD 
for  payment,  as  a  condition  precedent  to  suit  thereon.  Indkma  «6  /.  C 
B.  R.  Co.  V.  DavU,  303. 

12.  Promissory  Note  Payable  at  Particular  Plagb  need  not  be  Prb- 
SENTED  THERE  for  payment,  before  the  maker  can  be  sued  on  it;  but  in 
suing  without  such  demand,  the  plaintiff  takes  the  risk  of  being  subjected 
to  costs,  as  in  case  of  a  tender,  should  the  defendant  prove  a  readiness  to 
pay  at  the  place  before  suit.    Id. 

13.  Paper,  in  Form  or  Bill  or  Exchange,  but  showing  on  its  face  thsrt  the 
drawer  and  drawee  are  the  same  person,  may  be  treated  by  the  holder 
as  a  promissory  note;  and  it  seems  that  he  may  elect  to  treat  it  as  a  bill 
of  exchange,  but  probably  the  drawer  cannot  compel  him  so  to  treat  it.  Id, 

14.  Note  Payable  in  "Current  Funds"  is  Regarded  as  Paya&le  only 
in  such  funds  as  are  current  by  law,  in  the  absenoe  of  all  evidence  show- 
ing that  anything  else  is  current  at  the  place  of  payment.  Phcaux  /m. 
Co.  V.  Allen,  756. 

l(k  Receipt  by  Creditor,  or  Dratf,  as  Conditional  Payment  or  Debt, 
operates  to  suspend  his  right  of  action  upon  the  debt,  until  the  draft  ia 
properly  presented  for  payment,  and  payment  refused,  and  imposes  upon 
him  the  duty  of  doing  everything  wiUi  respect  to  the  draft  which  ia 
necessary  to  fix  the  liability  of  the  parties,  and  the  onua  is  upon  him  to 
show  that  he  has  performed  that  duty,  when  he  seeks  to  recover  upon 
the  original  cause  of  action.    I(L 

10.  Sight  Dratt  must  be  Presented  roR  Payment  wrrHnr  Rbasonablb 
Time,  and  a  court  cannot,  as  a  matter  of  law,  say  that  any  delay  is  reason- 
able  beyond  that  which  is  required  in  the  ordinary  course  of  business, 
without  special  inconvenience  to  the  holder,  or  by  the  special  drcum* 
stances  of  the  particular  case.    Id. 

17.  Delay  for  Period  or  Twenty-one  Days,  to  Make  Presentmbnt  worn 
Payment  or  Sight  Draft,  drawn  upon  persons  in  a  city,  twelve  to 
fourteen  hours  distant  from  the  place  where  it  was  drawn,  there  being  a 
daily  mail  between  the  two  places,  is  unreasonable,  and  it  is  error  in 
snoh  ease  to  submit  to  the  jury  the  question  whether  the  draft  was  pre> 
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•anted  within  a  reaaonable  time,  no  evidence  being  given  to  excoae  or 
ezpUun  the  delay.    Id, 

L8L  NoncB  OF  Dishonor  or  Notb  is  SxnmciKNT  to  Charqb  Indorskr,  if 
■ent  addressed  to  him  at  place  which  collecting  agent  and  notary  (at  place 
where  the  note  was  payable),  after  exercise  of  due  diligence,  are  led  to 
believe,  though  erroneously,  is  the  indorser's  residence;  and  this,  though 
the  owner  of  the  paper,  residing  at  another  place  than  that  at  which  the 
note  was  payable,  knew  the  indorser's  residence,  but  failed  to  oommuni- 
oate  it  to  such  agent.    BartleU  v.  hbell,  14G. 

19l  Whsri  Notb  is  Passed  to  Onk  as  "Holder  for  Ck)LLEcnoN,"  due 
diligence  in  the  matter  of  presentment  and  notice,  to  charge  the  partiee 
on  the  paper,  is  to  be  exercised  by  him,  and  not  by  the  owner  of  the 
paper;  but  the  rule  is  otherwise  where  the  person  acting  in  the  collection 
of  the  note  ia  the  mere  servant  of  the  owner.    Id, 

80.  CoLLSOTiNo  Agents  are  Rbooonized  in  Law  as  ''Holders  for  Col* 
LBcrriON,"  and  are  holders  of  the  note  for  all  the  purposes  of  demand  and 
notice,  and  the  exercise  of  due  diligence  after  dishonor;  and  the  law  im- 
poses on  them  the  duty  of  doing  all  that  the  owner  would  be  required  to 
do  for  the  protection  of  his  rights,  and  makes  them  liable  over  to  the 
owner  for  default  in  that  duty.    Id. 

SL  Holder  of  Indorsed  Pafer  has  Right  to  Relt  on  Indorser's  Con- 
tract that  the  paper  will  be  paid  by  the  maker  at  maturity,  and  he  is  not 
bound  to  anticipate  and  make  provision  for  a  breach  of  the  contract.     Id, 

22.  Dutt  to  Givb  Notice  of  Dishonor  of  Note,  and  in  pursuance  thereof, 
to  use  due  diligence  to  discover  the  residence  of  the  indorser,  arise  subse- 
quently to  the  dishonor  of  the  note,  and  therefore  devolve  upon  a  holder 
for  collection;  and  such  being  the  case,  it  is  not  an  element  of  due  dili- 
gence that  the  owner  should,  previously  to  the  dishonor  of  the  note,  have 
communicated  his  knowledge  of  the  indorser's  residence  to  the  holder  for 
collection.    Id, 

23b  If  Ant  Precaution  against  Mistake  in  Sending  Notice  of  Dishonor 
to  proper  residence  of  indorser  of  note  is  to  be  exercised  before  dishonor, 
it  should  be  by  the  indorser  himself,  by  appending  to  his  indorsement 
the  place  of  his  residence,  and  if  he  neglects  this,  he  may  rightfully  be 
presumed  to  be  willing  to  leave  the  matter  of  notice  to  the  contingencies 
of  due  diligence.    Id, 

Si.  Assignor  Who  Transfers  County  Warrant  bt  Indorsement  is  not 
T.TAHT.g  TO  Assignee  as  indorser  of  negotiable  paper,  nor  as  an  assignor 
of  an  instrument  in  writing  promising  to  pay  money,  or  aoknowledging 
money  to  be  due,  under  the  statute  relating  to  bonds  and  due-bills. 
Keller  v.  Hicks,  78. 

2S.  Assignee  of  Negotiable  Paper,  in  Good  Faith,  before  Maturitt, 
AS  Collateral  Sbcukitt  for  Pre-existino  Debt  Due  from  Pates, 
IS  not  Holder  for  Value,  in  the  usual  course  of  trade,  and  takes  it 
subject  to  all  the  equities  which  may  exist  against  the  payee  in  favor  of 
the  maker  at  the  time  of  the  assignment;  although  it  is  otherwise  if  he 
parts  with  a  new  consideration.    Ruddick  v.  Lloyd,  423. 

18.  Assignee's  Right  to  Recover  on  Note  assigned  before  due  cannot  be 
defeated  by  an  offer  to  prove  a  secret  agreement  between  the  maker  and 
the  originid  holder  that  the  note  should  not  become  payable  until  the 
happening  of  certain  events,  especially  when  no  offer  is  made  to  prove 
that  the  assignee  knew  these  facts  when  he  took  the  note.  Foiy  v.  Bkuh 
246. 
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27.  In  Suit  bt  AanoincE  aw  Nora,  where  the  deolantioB  aven  tiul  tha 

WM  asBigiied  T)efore  due,  and  defendant  aven  want  of  oonaideratioii  for 
the  note,  to  avail  himself  of  this  defense,  he  mast  also  aver  that  tlM 
note  was  assigned  after  it  became  due.  Ooodrkh  ▼.  Beyfiolds,  WUder,  S 
Co,,  240. 

S8.  Assionsb's  Rioht  to  Rbcjovxr  upon  Notb  is  not  affected  by  the  fact 
that  he  took  it  in  payment  of  a  pre-existing  debt  due  him.  He  is  an 
assignee  for  valoable  consideration^  and  entitled  to  all  the  rights  of  mdi. 
Foy  Y.  Blackstone,  246. 

89.  Dbnial  or  Ajssionment  ot  Notb  must  be  by  affidavit.    Id, 

80.  No  Onb  can  Aoobft  Bill  or  Exohanob  but  Pbbson  upon  Whom  It 
IS  Drawn,  exobpt  roR  Honor.    Heenan  ▼.  i^atA»  790. 

51.  PRBBxncPTiON  AS  TO  Patmbnt  OP  INTEREST.  — Notc  was  dated  ^ril  28^ 
1836,  and  indorsed  as  follows:  "  Interest  paid  up  to  April  28, 183&  Ba- 
oeived  one  year's  interest.  Received  one  year's  interest^  June  13^  1856." 
Held,  no  presumption  in  law  that  the  interest  had  been  paid  to  the  date 
last  named.    Flint  v.  FUni,  615. 

52.  Words  "Ten  per  Cent"  do  not  Mean  Ten  pbr  Cbnt  Interxsp  pbb 
Annum,  but  are  meaningless,  and  must  be  rejected  as  sorplnsage  in  tlM 
following  note:  **  One  day  after  date  we  promise  to  pay  Daniel  Furry,  or 
order,  four  hundred  and  fifty-six  and  75-100  dollars  for  Talne  received, 
ten  per  cent."    OriffUh  v.  Furry,  186. 

n.  Words  ''Ten  per  Cent"  in  Note  Pbouisino  to  Pat  Certain  Sum 
"for  value  received,  ten  per  cent,"  constitute  a  patent  ambiguity,  and 
cannot  be  explained  by  parol  evidence.    Id, 

84.  Note  Made  in  Indiana  and  Payable  in  New  York,  and  indorsed  ia 
both  states,  ia  governed  by  the  law  of  New  York  as  to  the  maker  and 
New  York  indorsers,  and  by  the  law  of  Indiana  as  to  the  Indiana  indors- 
ers;  and  the  latter  cannot  be  sued  until  after  suit  against  the  maker,  un- 
less there  is  a  sufficient  excuse  for  its  omission.     Bo§e  v.  Park  Bank,  306. 

85.  Liability  of  Indorser  is  Governed  by  Law  op  Place  wherb  In- 
dorsement IS  Made,  which  is  the  place  of  effectual  transfer,  not  the 
place  of  the  mere  act  of  writing.     Id, 

16.  Bub  Execution  by  Both  Makers  op  Joint  Note  kust  be  Proved  in 
an  action  thereon  before  it  is  admissible  in  evidence,  notwithstanding 
only  one  of  the  defendants  has  been  served  with  process,  and  the  prao- 
tice  act  allows  a  recovery  against  one  defendant  served  with  prooea% 
while  others  are  not.     OriffUh  v.  Furry,  186. 

9J,  Statement  by  Payor  op  Note  that  It  is  Valid,  and  that  He  hai 
No  Depense  against  it,  made  to  a  purchaser  of  the  note  after  he  has  be- 
come the  owner  of  it,  will  not  operate  as  an  estoppel  against  the  payori 
nor  will  such  payor  be  estopped  from  setting  up  a  defense  by  the  faol 
that  such  purchaser  repeats  said  statement  to  one  to  whom  he  subse- 
quently transfers  the  note.     Windle  v.  Canaday,  348. 

n.  Statement  Made  by  Maker  op  Note  to  Onb  Who  has  Already 
Purchased  It,  that  it  is  all  right  and  that  he  will  pay  it,  and  a  promise 
to  pay  ten  per  cent  interest  for  further  time,  and  a  consequent  delay  ol 
suit  by  the  purchaser  until  his  assignor  becomes  insolvent,  do  not  estop 
the  maker  from  setting  up  a  failure  of  the  consideration  ol  the  note,  the 
promise  to  pay  interest  being  illegal,  and  not  binding.  Bay  v.  McMmr^ 
try,  322. 

V.  Where  It  is  Sought  to  Avoid  Payment  op  Note  on  the  ground  of  falsa 
representations  made  at  the  time  of  its  executions,  the  plea  most  aUagt 
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Hiat  those  who  mftde  snob  representatiau  w«ro  miliorised  to  make 
them,  or  that  they  knew  them  to  be  false  when  made.  Ooodrieh  ▼.  iSqf- 
nolds.  Wilder,  dt  Co.,  240. 

40l  NiOOTIABLB  NOTB  GlYKM   lOB  AOOOUHT,  OR  Df  RbNEWAL  OF  PbXOBDINO 

Nora,  18  Presumed  to  be  in  payment  of  the  original  demand.  Orooker 
▼.  Orooker,  509. 
4L  AoBnoaurr  dois  not  Operate  as  Release,  as  Beino  Cotenaut  mEVER 
TO  Sub,  but  makes  the  note  due  and  payable  at  the  date  of  the  agree- 
ment, or  at  least  within  a  reasonable  time  thereafter,  where,  after  the 
maturity  of  a  note,  the  parties  indorsed  thereon:  "Renewed  for  an  in- 
definite time  at  ten  dollars  interest  per  month,  and  the  whole  amoont 
then  to  pay  when  both  parties  may  agree."  Ramoi  v.  Schotei\feU,  425. 

Baa  OoMMOM  Cabktebs,  13-16;  Corporations,  7-14;  Damages,  1;  Paj»> 
iTBBSHzr,  7-11,  17;  Pleadino  and  Practicb.  13. 

NOnCK 

See  ▲OKVOWLBDOKSNTS;  OcxMMON  Carribrs,  28,  29;  DeedSi  9;  Ouarantt^' 

2;  MoBTQAOBS,  13;  Rboistratiom. 

NOTARIES. 
Bee  Deeds,  Z,  4. 

NUISANCES. 

L  Though  Sbttino  op  Spsino  Guns  be  Justifiable  in  Itselp,  they  will 
be  held  to  oonstitnte  a  nnisanoe  if  they  oanse  aotnal  danger  to  paasere-by 
in  the  street.  Bnt  the  annoyance  to  the  publio  mnst  be  of  a  real  and 
snbstantial  natore.    SUUe  ▼.  Moore,  159. 

B.  Oh  Indiotment  por  Nttisanob  ior  SBrriNo  Sfrino  Guns  bo  as  to  endan- 
ger the  publio  passing  on  the  highway,  it  was  held  that  there  was  no 
snoh  real  and  substantial  danger  as  would  warrant  a  oonyiction,  where 
the  guns,  being  placed  as  a  protection  against  burglars  in  defendant's 
shop,  were  loaded  with  lai|;e  shot,  and  so  situated  as  to  discharge  their 
contents  obliquely  towards  the  highway,  the  traveled  path  of  which  was 
about  a  rod  and  a  half  from  the  shop,  the  shop  being  lathed  and  plas- 
tered on  the  inside,  and  double  boarded  on  the  outside;  but  it  being  pos- 
sible that  scattering  shot  might  pass  through  the  boards  at  places  where, 
by  reason  of,  the  cracks  between  them,  there  was  not  a  double  thickness 
of  boards.    Id. 

t»  Mxrb  Act  op  Settino  Sprino  Guns  on  One*s  Premises  for  their  protec- 
tion is  not  tmlawful  in  itself,  but  the  person  so  doing  may  be  responsible 
for  injuries  caused  thereby  to  individuals,  and  may  be  indictable  for  the 
erection  of  a  nuisanoe  if  the  public  are  thereby  subjected  to  any  danger. 
Id. 

4.   liAN  MAT  NOT  PLACE  INSTRUMENTS  OP  DESTRUCTION  POR  PROTEOTION  OP 

Propebtt,  where  he  would  not  be  authorized  to  take  life  with  his  own 
hand  for  its  protection.  Id, 
ft.  OBDiNANcni  Dbolarino  Swine  Runnino  at  Large  within  Corpobatb 
Ldeitb  to  be  Nuisances,  and  providing  for  the  abatement  thereof,  passed 
1^  an  incorporated  town  under  the  authority  conferred  by  its  charter  to 
dedare  what  shall  be  nuisances,  and  to  provide  for  the  abatement  thereof 
by  ordinance,  is  valid,  notwithstanding  that  under  the  laws  of  the  state 
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the  ownen  of  stock  have  the  right  to  turn  them  upon  the  "«■"*»*«" 
of  tho  oonnty.    RcbtrU  ▼.  Oglt^  201. 

OFFICE  AND  OFFICERS. 

!•  OcnomnoBr  ot  Exxoctitx  ja  onlt  Lioal  EviDKirci  ot  Tttls  to  Owwicm 

which  Ib  Bolely  derived  from  ezecative  appointment.    Stalt  ex  rtL  Com' 

weUT.AUen,9ff!. 
%  Whsbi  TnuE  TO  OFnoB  ra  Dxbived  rROM  Pofulab  ELSonoN,  the  oom- 

miwiioii  of  the  execntive  is  not  absolntely  neoeasary  to  eetaUiah  the  right 

to  ezerciM  the  dates  of  the  office.    Id. 
8b  Oiixoi  MAT  BX  Vacated  bt  Abandonhbtt,  or  resigned  by  paioL    Id. 
4.  Coustt  Audftob  ib  Rbquibed,  bt  CoNsnTunoir  aitd  Law,  to  Riszdx  or 

Oouirrr,  to  keep  his  offioe  in  the  anditor's  office  located  by  the  oonn^^ 

and  to  fttithfnlly  dischaige  the  duties  of  the  office.    Id, 
6.  Ofroxb  Who,  bt  his  Volumtakt  Act,  Pebmanbntlt  Disablis  Hm- 

SBLF  to  perform  the  dnties  of  his  office,  thereby  constractiYely  resigns 

the  office  by  abandonment  of  it.    Id, 

6.  OmoB  Which  has  oncb  Bicqmx  Vaoabt  bt  Abandobmiht  oannot  be  re- 

filled by  an  accidental,  volnntary,  or  forcible  reoccnpancy  by  tiie  former 
holder.    Id. 

7.  Whkthxb  Act  Allowing  Oiticebs  Who  Enlist  nr  Arvt  to  RsTAiir 

THXiK  Omcxs,  if  they  desire,  and  to  occapy  them  by  depnty,  is  consti- 
tutional or  not,  qucere.    Id. 

8b  CoNTBAor  Madb  bt  Public  OmcBR  is  against  Public  Polict,  and 
Void,  if  it  interferes  with  the  unbiased  discharge  of  his  duty  to  the  pub- 
lic in  the  exercise  of  his  office.    Spence  ▼.  Haroey^  69. 

81  PosmASTXR  18  Public  OmcEB,  and  in  the  dischaige  of  his  tn;i8t  is  bound 
to  exercise  his  judgment  for  the  public  benefit  in  locating  his  offioe,  and 
any  contract  for  the  sale  of  this  exercise  of  his  judgment  for  his  priyate 
emolument  interferes  with  the  discharge  of  his  offidal  duties,  and  is  void. 
Id. 

IOl  Qubstion  ov  Validitt  ot  Contbaot  ov  Public  OmcER  Dxpbnds  not 
upon  the  oiroumstanoe  whether  it  can  be  shown  that  the  public  has  in 
fact  suffered  any  detriment,  but  whether  the  contract  is  such  in  its 
nature  as  mi^t  have  been  injurious  to  the  public  interest.    Id. 

XL  OONTBAOr  BT  P06TMAflTEE  TO  LoCATE  AND  CONTINUB  HIB  OtTIOX  AT  PaA- 

TICULA&  Plaob  might  BE  Valid,  whcn  necessary,  in  order  to  secure  a  fit 
location,  but  such  necessity  would  be' required  to  be  affirmatiYely  shown 
to  sustain  an  action  on  the  contract.    Id. 

18.  Pebson  Who  is  Ousted  from  OfncE  to  Which  He  is  Entitlxd  while 
he  is  rightfully  in  possession,  may  recover  the  fees  in  an  action  against 
the  usurper  for  money  had  and  receiyed,  when  fixed  or  customary  fees 
are  incident  to  the  office,  and  the  title  to  the  offioe  may  be  determined 
in  the  action.    Okuooek  ▼.  Lyons,  299. 

tk  Person  Biohttullt  Entitled  to^  though  never  in  Possession  or. 
Omc^  MAT  Recover  Fees  therbov  in  an  actbn  for  money  had  and 
received  against  an  intruder  who  fraudulently  procures  the  evidences  of 
title  thereto,  and  performs  for  a  time  the  duties  thereof,  and  the  intrudes 
oannot  retain  any  part  of  the  fees  as  compensation  for  his  labor.  Id. 
See  Constitutional  Law,  5;  Highwats,  8. 

PARENT  AND  CHILD. 
See  CoNTRAOia,  2,  8. 
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PARTITION. 

L  Tkhaht  vob  Lmi  cannot  Ask  Pabtition  where  he  is  in  lawful  poMat- 
■ion,  end  ham  the  penutnoy  of  the  rents  and  profits  of  the  entire  estate. 
Jchnaon  ▼.  Johnson,  676. 

t.  MAssAOHussm  Statute  Pbovioss  that  PmnoN  tor  Pabtition  shall 
NOT  BB  ICaintained  by  one  who  has  only  an  estate  in  remainder  or  re- 
▼enion,  and  of  ooorse  his  grantee  cannot  ask  it.    fd. 

H  pABTmoN  CANNOT  BB  Maintainbp  whbn.  —Where  land  is  jointly  held 
1^  one  and  his  wife  for  their  joint  lives  and  the  life  of  the  snnrivor  of 
them,  a  oonveyanoe  to  the  hnshand,  by  the  children,  during  the  life  of 
the  wife,  of  an  undivided  share  in  the  remainder,  will  not  merge  his  life 
estate,  or  give  him  sneh  a  title  as  will  enable  him  to  maintAin  a  petition 
for  partition.    Id, 

4.  Wbolb  Tbaot  or  Rbal  Bstatb  Hxld  in  Common  must  bb  Pabtitionbd 
AT  Onb  Tdcb,  where  partition  of  the  same  is  sought  to  be  enforced  by 
legal  process.    Bigdom  v.  LUOefidd^  484. 

6.  Onb  Tbnant  in  Common  cannot  Entorcb  Pabtition  ot  Pabt  only  of 
the  common  estate.    Id, 

6.  Pabtition  ov  Pabt  ov  P&bmibbs  not  Allowed  when.  —A  conveyance 

by  one  tenant  in  common,  of  his  interest  in  a  part  only  of  lands  h^d  bj 

him  in  common,  does  not  authorize  a  co-tenant  to  enforce  partition  iA 

such  part  against  the  grantee,  leaving  the  residue  of  the  estate  unparti* 

tioned.    Id, 

See  MoRTQAOES,  9. 

PABTNERSHIP. 

1.  What  Constitutes  Pabtnebship,  in  view  of  the  rights  of  purchaser^ 
considered.    FaueeU  v.  0«ftont,  278. 

t.  Cbxditobs  ov  Pabtnebship  abb  Entitled  to  Pbefebbncb  over  the 
creditors  of  the  individual  partners,  in  the  payment  of  their  debts  out  of 
the  partnership  property,  or  moneys  arising  therefrom,  without  regard  to 
the  priority  of  attachment  liens.     BuUoek  v.  Hubbard,  130. 

t.  Same — Application  op  Same  Principlk  to  Creditors  of  Several 
Pabtnebship  Fibms.  — Where  B.  &  L.  are  partners,  and  B.  &  L.  as  a 
partnership  are  also  a  member  of  two  other  firms,  B.,  L.,  S.,  &  D.,  and 
B.,  L.,  ft  S.,  the  creditors  of  B.  k  L.  are  entitled  to  a  preference  in  the 
payment  of  their  debts  over  the  creditors  of  B.,  L.,  S.,  &  D.,  and  R,  Lb» 
ft  8.,  out  of  money  which  is  the  proceeds  of  the  property  of  B.  ft  L.,  and 
this  in  the  order  of  the  priority  of  their  several  attachment  liens.    Id, 

4.  Onb  Copartner's  Share  in  Goods  or  Firm  may  be  Attached  and 
Sold  on  IiXECUTION  for  his  individual  debt;  and  as  incidental  to  this 
right,  the  officer  may  deliver  the  whole  of  the  goods  seized  to  the  pur^ 
chaser.    Moore  v.  PenneU,  600. 

B.  Attachino  Officer  Becomes  Trespasser  ab  iNmo^  where  He  Sells 
Bntibb  Pbopebtt  in  the  goods  of  a  firm  upon  an  attachment  against 
one  of  the  firm  only.    Id, 

C  Pabtnebship  Fibm  Composed  of  Thbee  Pebsons  can  Maintain  Tbes- 
PASS  AOAiNffT  Officeb  Who  HAS  Atiached  theib  Goods  ou  a  writ 
against  two  of  them  only,  and  who  has,  under  the  statute,  sold  the  entire 
property  in  the  goods  attached.  And  they  may  recover  the  full  value  of 
the  goods  sold,  though  it  leave  the  judgment  to  satisfy  which  the  pro^ 
srty  was  sold  in  no  part  satisfied.    Id 
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7.  AOOBFTAHOI  OV  B9  X  OT  EXGHAVOI^   DrAWN  OK    PABTmEBSBIPy    BT  On 

MiantiB  or  Fibm,  in  hii  own  nameg  does  not  bind  the  finn.  Ona  part- 
ner htm  general  power  to  bind  the  firm,  bat  only  by  nae-  of  the  firm 
name.    Heenan  f.  Nash,  790. 

8.  In]>i¥u>«tal  Mbiibir  of  Fibm,  Who  Aoobftb  Bill  ov  Bzchabq% 
Dbawv  UFOir  Fnui,  nr  ms  Owv  "Name,  does  not  become  indiTidnaUj 
liable,  nor  does  he  bind  the  firm.    Id, 

i,  PixTHXBSHip  Nora  IB  Paid  bt  Agt  ot  Pateb  nr  Taxiho  IsmmnuAL 
NoTB  of  one  of  the  partnen^  and  giving  ap  the  partnership  not*. 
Orookar  ▼.  Orooker,  500. 

IOl  Cuditors  Holdino  Pabtkbbshif  None  or  Fnui,  AfTBE  DnaoLvnov 
THBBBor,  HAVX  Pbiobrt  ot  Glaim  npoA  partnership  property,  over 
creditors  holding  the  individual  notes  of  each  partner  for  his  share  of 
indebtedness.    Id. 

11.  BiVBCT  ov  EZCHABOB  OV  FiBJf    NOTB  BOB  InDIVJOUAL   NoTB  OF    EaCH 

Pabtnxb.  — Where  the  payee  of  a  note  made  by  a  copartnership  dnring 
its  existence,  and  for  a  copartnership  debt,  exchanges  it,  after  a  diasola- 
tion  of  the  firm,  for  the  several  note  of  each  partner  for  his  share  of  the 
original  note^  he  has  simply  a  precedence  over  partnership  creditors  ss 
to  the  separate  property  of  each  member,  which  a  coort  of  equity  wiD 
enforce;  and  no  priority  of  claim  upon  the  partnership  property.     Id, 

ISL  Whebb  Onk  Copabtnbb  has  Paid  Mobb  thak  his  Shabb  of  Pakt- 
VBBSHip  Dbbts,  he  has  a  claim  upon  the  partnership  property  which,  in 
equity,  is  superior  to  the  claims  of  the  separate  creditors  of  his  copart- 
ners.   Id, 

IS.  Onb  Copabtnbb,  Who  has  Paid  Mobb  thait  his  Shabb  of  Pabivbb- 
8HIP  Dbbts,  gav  Sustain  Bill  Enjoining  Sbpabatb  Cbbdrobs  of  his 
copartner  from  satiafying  their  judgments  against  such  indebted  copsrt- 
ner  out  of  the  partnership  property.    Id, 

14.  Where  Two  Parties,  Sued  as  Partners,  Ask  Inbtbuotionb  segre* 
gating  the  two  instances  tending  to  disprove  a  partnership,  and  excluding 
other  evidence  which  might  have  led  the  jury  to  believe  that  a  partner- 
ship existed,  it  should  be  refused,  ss  calculated  to  mislead  the  jury. 
Folk  V.  WilKm,  509. 

15,  In  Action  against  Two  Persons  as  Partners  to  BiEooveb  fob  Goons 
Sold,  Bvidencb  that  Other  Persons,  in  selling  the  same  class  of  goods, 
at  the  same  place,  had  dealt  with  but  one  of  these  persons  as  an  indi- 
vidual, and  had  never  known  the  other  in  the  transaction,  where  there  is 
nothing  to  show  that  the  plaintiff  had  knowledge  of  this  dealing,  is  in- 
admissible, as  such  dealings  do  not  constitnte  such  a  reputatian  as  would 
affect  others  making  contracts  with  them.    Id, 

10.  Entries  Made  in  Books  of  Pabtnebskip  to  Wboh  Plaintiff  had  No 

AooEss,  are  not  binding  upon  him.    Id 
17.  Taking  Individual  Note  of  One  Membbk  of  Fibm  for  the  price  of 

goods  sold  the  firm,  does  not  exempt  the  other  member  from  liability 

therefor,  unless  there  was  an  agreement  and  understanding  to  that  effect 

Id, 
18w  Pabtnbbehip.  — Where  certain  evidence  has  been  introduced,  tending  to 

establuih  a  partnership  between  defendants,  the  declarations  of  one  of 

them,  out  of  the  presence  of  the  other,  and  not  communicated  to  hinv 

may  be  given  in  evidence  to  bind  the  latter.    Id, 
Ul  Minino  Partnership  Defined.  — Where  the  several  owners  of  a  mine 

unite  and  co-operate  in  working  it,  they  form  what  is  termed  a  w>*"»"g 
SkUlman  v.  Ladvmwn,  96. 
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ML  BuuB  PWTUUAK  TO  MzMXHO  PABTKnumiPS.  — MuuDg  pazio«nhip  it 
fQfTvraed  by  many  of  the  mlet  rdatbig  to  ordinary  partnenhipa,  bat  it 
haa  aoma  rolea  peculiar  to  itself.  One  is,  that  each  owner  has  a  rights  at 
any  time^  to  aell  and  convey  his  interest^  withont  dissolving  the  partner- 
thip.  Another  is,  that  the  law  does  not  imply  any  anthority,  either  to  a 
member  of  laoh  partnership,  or  to  its  managing  agent,  to  bind  the  com- 
pany, or  its  individual  members,  by  a  promissory  note  or  a  contract  of 
indebtedness,  ezeonted  in  the  name  of  the  company;  bnt  it  is  inoombent 
en  the  party  claiming  to  hold  the  company  for  such  indebtedness  to  show 
that  the  person  execating  or  contracting  the  same  in  the  name  of  the  com- 
pany had  power  and  anthority  to  do  so.    Id. 

SI.  Wker£  Pabtmkbs  Dissolvx  FmM  and  Oballt  Aobxk  that  Onx  oi 
Thw  shall  take  the  joint  property  and  pay.  the  joint  debts,  and  the 
one  who  takes  the  property  for  this  purpose  fails  to  pay  the  debts, 
another  partner  may  vdnntarily  pay  them,  and  maintain  an  action 
■gainst  the  former  to  recover  the  amoonts  so  paid  by  him.  Hunt  v. 
Hogen,  7(M. 

WL  AoBXEMKNT  BKTWESN  Pabtnxbs,  UPON  DiasoLUTiox  ov  Fuuc,  that  one 
of  them  shall  take  the  joint  property,  and  pay  the  joint  debts,  is  not 
within  the  statate  of  frauds.  It  is  not,  within  the  statate^  a  ooUateral 
agreement  to  pay  tiie  debt  of  another.    Id. 

See  AixoBNXT  abtd  Ouxht,  4;  Hubbahd  and  Wife,  9l 

PARTY-WALLS. 
See  Kasemknts,  S. 

PAYMENT. 
See  DiBTOfi  and  CRKDnon. 

PENALTY. 
See  Damaom,  1. 

PHYSICIAN& 
See  EviDKHGi^  7. 

PLEADING  AND  PRACTICB. 

L  Aonov  lOB  MoNKT  Had  akd  Rioeived  Libs  where  money  ia  received  by 
the  defendant  which  in  good  conscience  ought  to  be  paid  to  the  plaintiff. 
Qkmcock  v.  Lyom^  299. 

t.  Wkxbb  Dutt  is  Imposed  bt  Statute,  and  No  Remedy  is  Pbxboribed^  a 
eommcn-law  right  of  action  accrues,  as  otherwise  in  such  case  there 
would  be  a  right  without  a  remedy.  County  ComnUaskmen  v.  DuekeU, 
667. 

H  DxRNDAirr  hied  vot  Answer  beidbb  Movino  iob  Continuanob,  under 
a  statute  which  provides  that  where  he  is  in  actual  military  service  of 
the  United  States  or  the  state,  an  action  against  him  "shall  stand  con* 
tmued  during  the  actual  continuance  of  said  defendant  in  the  military 
service."    McCformick  v.  Husch,  401. 

C  Statute  does  not  Confuct  with  Constitutional  Provision  that  "  all 
hwB  of  a  general  nature  shall  have  a  uniform  operation,**  when  it  pffo> 
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Tides  that  where  a  defendant  is  in  actual  military  servioe,  any 
against  him  shall  stand  continued  during  the  period  of  sach 
Id. 

i.  Statuts  D0X8  KOT  Impaib  Obuoation  of  Contracts  in  providing  thai 
where  a  defendant  is  in  actusl  military  service,  any  action  against  him 
shall  stand  continued  during  the  period  of  such  service.     Id, 

C  OQKFLaxBT  nr  AcnoN  to  Rsootsb  iob  PBOixaszoiiAL  Ssbtigbs  is  Sup- 
wiQMKTf  which  avers,  in  snhstance^  that  defendant  was  at  a  certain  tima 
Indebted  to  the  plaintiff  in  a  certain  sum  for  such  services,  rendered  al 
the  special  instance  and  request  of  the  former,  without  setting  out  in 
tsnns  the  value  of  the  services,  or  that  the  defendant  promised  to  pay. 
WOBm  v.  BUdger,  64. 

y.  PBomn  TO  Pat  n  Mxbx  Oonolvbioh  ov  Law,  and  need  not  be  alleged 
under  the  code  system  of  pleading,  which  requires  only  facta  to  be  stated. 
Id. 

8b  COUIIT  IK  COKFLAIMT  IV  OlD  FoBM  OF  AaSUMWIT  VOB  MONST  HaD  AHD 

RBonvsD  IS  Dbmubrablb,  if  the  promise  is  laid  of  a  day  more  than  two 
years  prior  to  the  commencement  of  the  action,  thus  showing  the  demand 
to  be  barred  by  the  statute  of  limitations.    KeUer  v.  JTidb,  78. 

••  Complaint  in  AcnoN  bt  AasioNSB  iob  Valux,  ov  Countt  Wabbaht  lom 
Patkxht  or  Monet,  is  SxnnncixNT,  if  it  sets  forth  that  the  aasignor 
represented  that  it  was  valid,  and  would  be  paid  on  presentation,  bat 
that  in  fact  it  was  illegal  and  valueless.    Id, 

IOl  Complaint  is  not  Dkmubbablx  on  Gbound  ov  Mibjoindxb  or  Caxtbb 
or  AonoN,  which  ^contains  one  count  charging  defendants  with  an  im- 
pHed  liability,  on  a  sale  of  a  county  warrant,  to  repay  the  purchaaa- 
money,  a  second  count  charging  them  as  indorsers  of  negotiable  paper, 
and  a  third  count  for  money  had  and  received.    Id. 

11.  Pbisumption  Arises  that  Demubbeb  was  Sustainxd  roB  Mxajonnns 
or  Pabties  Alone,  and  not  for  the  reason  that  the  plaintiff  had  no  canaa 
of  action  at  all,  where  the  record  shows  that  a  demurrer  raising  the  two 
objections  was  sustained,  without  stating  upon  which  ground.  €hr\/in  t. 
Seymour,  396. 

12.  Plea  must  Answeb  All  It  Pbofesses  to  Answer.  If  it  purports  to 
answer  the  whole  declaration,  and  answers  but  a  part,  it  is  bad  on  da- 
murrer.     Ooodrieh  v.  Reynolds,  Wilder,  <t*  Co.,  240. 

13.  Wherein  Assumpsit  with  Special  Count  on  a  promissory  note^  and  tho 
common  counts,  pleas  are  interposed  to  the  whole  declsration,  but  an- 
swer only  the  special  count,  they  are  objectionable  on  demurrer,  and  the 
fact  that  plaintiff  admitted,  after  the  pleas  were  filed,  that  the  note  was 
the  sole  cause  of  action,  does  not  cure  the  defect    Id, 

14.  Plantift,  bt  Conforming  and  not  Ezceptino  to  Bad  Rule  or  Court 
requiring  demurrers  and  answers  to  be  filed  at  the  same  time,  can  taka 
no  advantage  of  it,  save  that  it  repels  the  inf erenoe  that,  by  filing  Ida 
answer,  the  defendant  waives  his  demurrer.  Butcher  v.  Bank  qfBrowu* 
«iae,446. 

15.  DErENDANT,  BT  OBTAiNiNa  TofE  AND  Failino  TO  FiLE  his  amended  an- 
swer, is  not  entitied  to  longer  time  without  some  showing  why  aaoh 
answer  was  not  ready.    Id, 

16.  Amendment  to  Pleadings  shoxtld  be  Allowed  at  any  stage  of  tto 
proceedings,  when  it  will  not  delay  the  suit  nor  affect  the  rights  of  tba 
adverse  party,  and  a  motion  to  strike  from  the  files  ought  not  to  ba 
tained  without  first  giving  an  opportunity  to  amend.     Id, 
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17.  Refusal  ow  Coubt  to  Permit  Detendakt  to  Amend  is  not  rariewablt 
on  appeal,  as  that  is  matter  in  the  discretion  of  the  lower  court.  BratA 
▼.  Moran^  772. 

1&.  SuRPLasAOE  CoNsuTs  IN  Allbqino  Otbeb  Faois  than  Those  Neces- 
sary TO  Charge,  and  may  be  entirely  disregarded.  CcmmomotaJUh  ▼• 
Jeffrka,  712. 

19.    EXOEFTIONS  TO  EXCLUSION  OP  InTERROQATORIXS  AND  ANSWERS  IN  DeFO- 

smoN  will  not  be  sustained  when  it  appears  that  the  same  questions, 
with  their  answers,  have  been  admitted  in  another  part  of  the  deposition. 
Hovey  ▼.  Chaae,  514. 

80.  Plaintiff  must  Establish  his  Cause  of  AcnoN  against  All  Defend- 
ants in  all  actions  ex  contractu^  and  the  practice  act  which  allows  a 
recovery  against  a  defendant  served  with  process,  while  others  are  not, 
does  not  change  the  rule.     OriffUh  v.  Furry,  186. 

tl.  Judgment  will  be  Reversed  for  Want  of  Findings  of  Fact,  in  cases 
tried  by  coort  without  jury  prior  to  the  act  of  1861,  requiring  exceptions 
to  defective  finding  or  want  of  a  finding.     McKeon  v.  McDermoU,  86. 

S2i  Refusal  of  Court  to  Grant  Prater  Which  Submits  Question  of 
Law  to  jury,  is  not  ground  for  a  rev^fsal.     CectV  Bank  v.  Barry,  663. 

23b  Instruction  to  Jury,  Outuninq  Facts  upon  Which  Plaintiff  would 
BE  Entitled  to  Recover,  which  hypothesis  of  facts  takes  from  the  jury 
finding  of  other  facts  by  which  his  right  to  recover  might  be  impaired  or 
defeated,  is  erroneous.    Adama  v.  Capron  d:  Co.,  566. 

24.  Instruction  mat  be  Had  upon  Ant  Given  Statement  of  Fact8»  oitlt 
WHEN  It  is  subordinate  to  or  in  aid  of  a  theory  which  embraces  all  the 
facts  material  to  establish  or  defeat  the  right  in  controversy.    Id. 

25.  Instruction  Predicated  upon  Statement  of  Facts  that  does  not  enn- 
roerate  all  the  other  facts  material  to  the  right  of  recovery  of  which  evi- 
dence was  offered,  is  defective.    Id. 

26.  Inconsistent  iNSTRuenoNS  should  not  be  Given.    Id, 

27.  Where  One  of  Two  Inconsistent  Instructions  Correctlt-Pebsknts 
Case  to  Jubt,  but  does  not  appear  to  have  been  submitted  in  such 
terms  as  would  impiose  any  limitations  upon  the  inconsistent  and  oppos- 
ing theory  of  the  other,  the  error  ia  not  cured.     Id. 

28.  Where,  in  Order  to  Sustain  Objection  to  Question  Asked  Witness, 
Court  would  have  to  Assume  a  fact  about  which  there  was  a  conflict 
of  evidence^  the  objection  must  be  overruled.     Id. 

29.  That  Proper  Instructions  were  Given  will  be  Assumed;  and  where 
party  desires  definite  instructions,  he  should  make  a  request  therefor. 
Sidentparber  v.  Sidentfparher,  627. 

10.  iNSTEUCnoN  SHOULD  INCLUDE  All  Facts  IN  CONTROVERSY,  material  to 
the  right  of  the  plaintiff,  or  the  defense  of  the  defendant,  where  the  court 
instructs  the  jury  upon  what  state  of  facts  they  must  find  a  verdict  for 
a  party.    OaOagher  v.  WtUkammmy  114. 

11.  Instructions  to  Jubt,  upon  Questions  not  Passed  upon  bt  Them  ia 
rendering  their  verdict,  are  no  cause  for  betting  it  aside,  even  if  they 
were  erroneous.    Hovey  v.  Choie,  514. 

t!L  If  Instbuctions  Gtven  to  Jury  are  Correct,  Cover  Whole  Oas% 
AND  Give  Law  to  Jurt  ss  favorably  for  the  defendant  ss  he  is  entitled 
to  ask,  he  cannot  complain  that  his  own  instructions  were  refused,  al- 
though they  were  correct.     BcUUmore  etc.  R.  B.  Co,  v.  WorthingUm,  578. 

n.  If  Question  Which  should  have  been  Decided  bt  Coubt  was  Eb« 
robbously  Submitted  to  Jurt»  it  is  no  ground  for  reversal,  if  the  api 
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pellate  oonrt^  after  a  teview  of  the  case,  oome  to  the  nine  oonclmion  ■■ 
the  jory.     Warner  ▼.  MUienberger,  673. 

84.  CouBT  D0X8  MOT  Alwats  Ikyadb  Pbotinob  ov  Jukt  bt  DnUBOTXBa 
Vbboict.  It  haa  a  right  to  pronoonoe  its  jadgment  on  the  legal  effM 
of  admitted  facts;  and  on  each  facts  it  is  not  only  tlib  proTinoe,  hot  tlie 
imperatiTe  duty,  of  the  ooart  to  determine.  Todd  v.  Old  Colony  Hin»R.B, 
Co,,  679. 

B6b  Oo0BT  IS  Pbbcludxd  tbom  Instbuctimo  Jubt  a9  cr  Oasb  or  Komsuix; 
where  the  plaintiff  omits  to  prore  a  material  fact;  Imt  the  defendsait 
may  in  snch  case  move  the  court  to  instruct  the  jury  that  if  the  giTOB 
fact  was  not  proved  they  should  find  in  his  favor.    Deshler  v.  Been,  27^ 

M.  Vbbdiot  will  not  bb  Sbt  asidb  bboause  It  Difibbs  vbom  Oraaovm 
Of  WmrBssu  as  to  the  value  of  the  land  in  controversy,  when  no  im- 
proper influenoes  appear  to  have  biased  the  juiy.  Peabody  v.  ffewett^ 
486. 

I7.  Ybbuot  mat  bb  Akbndbd  whbzt  It  Fubnishbs  All  NaoBBaABT  Faoibi 
as  where  the  jury,  in  consequence  of  a  defective  deed,  find  for  the  de- 
mandants for  the  entire  premises  described  in  a  writ  of  entry,  when.  Is 
fact,  they  owned  only  an  aliquot  part,  and  where  the  defect  in  the  dead 
was  not  discovered  at  the  triaL  In  such  case,  the  verdict  may  1m 
amended  in  conformity  with  the  truth  of  the  oase^  as  ^■yl^'^iMl  by  tbe 
deed  in  which  the  defect  appears.     Id. 

86.  QuBsnoHs  in  Kg  Wish  Ck>NNBCTBD  with  Issub  at  Tbzal  oabbot  bb 
Tbibd.    Sideneparker  v.  Sidenaparher,  527. 

80.  CkniNSBL  SHOULD  not  bb  Pbbmittbd  to  Read  to  Jubt  and  oomment 
upon  cases  found  in  the  books  of  reports,  upon  a  question  submitted  te 
them  as  one  of  fact;  as  in  this  case,  whether  the  dnft  was  presented  for 
payment  within  a  reasonable  time.    Phoenix  Ina.  Co,  v.  AHen,  766. 

40l   DoorBINB  OB  ACQUIESCBNCB  DOBS  NOT  AfPLT  TO  PbOOBBDINGS  ON  TbIAU 

or  CoNTBOVBRsnts,  because  it  is  not  the  right  or  duty  of  a  party  to  in- 
terrupt the  order  of  proceedings  by  denials  or  contradictions,  and  his 
silence  cannot,  therefore,  under  such  circumstances,  be  deemed  an  ad- 
mission.    WiUdM  V.  Stidger,  64. 

41.  DsFBNDANT  MUST  ExoBPT  TO  Dbcision  ob  Ooubt  at  the  time^  in  order 
to  avail  himself  of  an  error  in  overruling  his  motion  to  require  the  plain- 
tiff to  verify  hia  petition  upon  oath.    CM  v.  Stewart,  466. 

42.  To  Wabbant  Bblieb  upon  Gbound  ob  Nbwlt  Disoovbbbd  Evidbvcb, 
it  must  i^pear  that  the  proposed  evidence  would  not  be  cumulative^  and 
that  defendant  made  proper  efforts  to  produce  it  at  the  former  triaL 
BragUY,  Moron,  772. 

48.   SUPBBMB  CoUBT  HAS  POWBB  TO  ReVIBW  ON  EXOKFTIONS  the  ^^^T^whn  ol 

the  district  court  refusing  a  new  trial,  where  there  was  no  evidsnee  to 
sustain  the  verdict,  or  a  total  lack  of  evidence  on  any  point  witnntial  to 
a  recovery,  as  the  question  thereby  presented  is  purely  a  question  ol 
law.    Backua  v.  Ciark,  437. 

44.  Obdbb  ob  Convibmation  of  Exbodtion  Salb  is  a  final  order  reviewable 
in  the  appellate  court  without  exception  in  the  oourt  below.  KaMtr  t. 
Bail,  461. 

46.  It  IB  NOT  Nbgbssabt  bob  Pabtt  Sbikino  RsYBBaAL  Of  FiHAL  Jubo- 
MBNT  to  take  exceptions  at  the  time  of  its  rendition;  such  judgment  bm^ 
be  reviewed  without  exceptions  being  taken  in  lower  court    Id, 

46.  Qbjbct  OB  ExoBPTiON  IB  TO  Bbino  upon  Bboobd  for  review  a  decUea 
upon  matter  of  Uw  which  the  record  would  not  otherwise  show;  in 
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the  ezoeptiGii  must  be  lednced  to  writing,  and  Allowed  «nd  jdgned 
by  the  court.    Id. 

47.  Whkt  Decision  Exobftid  to  is  Entbbed  on  the  record^  and  th« 
gronnda  of  objection  appear  in  the  entry,  the  exception  may  be  taken  bgr 
the  party  oaasing  it  to  be  noted  at  the  end  of  the  decision  that  he  ez* 
cepts.    IcL 

48.  PftOYisioN  or  Kahsas  Godb,  that  "Pabtt  Objbctikq  to  Dioibiov 
most  except  at  the  time  the  decision  is  made,"  relates  to  decisions  made 
upon  questions  of  law  which  arise  at  the  trial,  and  if  parties  acqnieso^ 
in  sach  decisions  by  proceeding  withoat  objection,  they  waive  their 
ri^t  to  except.    Id. 

40.  Pbovision  or  Kansas  Codb,  that  *'Pastt  OBjwcmxQ  to  Dboisios 
mnst  except  at  the  time  the  decision  is  made,"  does  not  relate  to  final 
judgments.    Id. 

fiOi  Pbovision  or  Kansas  Codb  that  whxn  Reoosd  Showb  a  finsl  judg- 
ment to  be  erroneous,  it  is  the  right  of  the  party  aggrieved  to  have  it 
reversed,  vacated,  or  modified  on  petition,  applies  to  an  order  confirm* 
ing  an  execution  sale.     Id. 

§1.  It  is  Groi;nd  for  Rsversal  ov  Judquent,  if  a  judge,  during  the 
progress  of  a  trial,  makes  remarks  indicating  his  opinion  of  the  weight 
of  evidence,  which  are  calculated  to  mislead  the  juiy,  or  prejudice  the 
party.    DtahUr  v.  BeerSf  274. 

12.   SunLXMX  COTJBT,  IN  REVIEWING  JUDGMENT  OF  JuSTIOB's  CoXTBT,  whioh 

had  been  previously  reviewed  by  the  district  court,  can  only  consider 
the  errors  alleged  before  and  examined  by  the  latter  tribunal  Brtn/ner 
V.  Weaver,  444. 

0S.   SUFRSME    CoiTRT  WILL    ONLY  INTERFERE  WITH   JuiXUfENTS  OF   LOWXB 

Oourts  for  errors  of  law  appearing  upon  the  record.  Backus  v.  Clarkf 
437. 

54b  Affidavits  ok  Motion  for  New  Trial  for  Newlt  Disoovebed  En- 
DENOB,  sent  up  with  the  transcript  of  the  record  of  the  district  courts 
are  mere  evidence  on  the  hearing  of  the  motion,  and  no  part  of  the  ree- 
ord  of  the  court,  and  cannot  be  considered.  They  should  have  been  in* 
duded  in  the  bill  of  exceptions,  and  thereby  made  a  part  of  the  record. 
/d 

46.  Appeal  from  Order  Refusing  New  Trial  Brings  up  Whole  Rao- 
OBD,  where  the  order  overruling  a  motion  for  a  new  trial  was  mads 
within  a  year  from  the  rendition  of  the  judgment,  and  the  notice  of  ap- 
peal was  filed  within  sixty  days  from  the  date  of  the  order  overruling 
the  motion  for  a  new  trial,  but  more  than  one  year  from  the  rendition  of 
the  judgment;  and  the  supreme  court,  if  satisfied  that  the  court  below 
erred  in  refusing  a  new  trial,  will  reverse  the  order  and  grant  a  new 
trial;  the  effect  of  which  will  be  to  vacate  the  judgment.  Walden  v. 
Murdoch,  135. 

Mw  Oh  Appeal  from  Order  Granting  or  Refusing  New  Trial,  No 
Statement  on  Appeal  need  be  made  after  the  entry  of  the  order,  be* 
cause  the  statement  prepared  and  used  on  the  hearing  of  the  motion  in 
the  court  below  will  be  sufficient  in  the  appellate  court.    Id. 

07.  Writ  of  Error  will  only  Lie  upon  Final  Judgment,  and  will  not 
lie  to  review  an  interlocutory  order.    Hammond  v.  People,  286. 

M.  Writ  of  Error  will  not  Lib  in  Habeas  Corpus  Case,  for  a  review 
of  the  decision  upon  the  snbject-matter  of  the  petition,  but  will  be  ente^ 
tained  upon  the  qnestion  of  costs  awarded  in  the  proceeding.    Id. 
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m  Plkabiko  Held  to  bi  Dpcukrabu,  by  reaaon  of  saperflnoos, 

nent,  and  icandaloiia  allegations  therein.     **The  Couni  JoanMa^  t.  Bun 
625. 

6m  AaammtxsTTB,  3;  AiTACHMXim;  Common  Car:usb8^  lA,  10;  CoirnLAcni. 
5;  Cbuikal  Law»  17-19;  Equitt;  Fraud;  Jvdombntb,  10;  Nbqotiablb 
LniTBUKDm^  27, 29;  Riflitiii;  Slakdib,  S;  SrAnm  ov  Ldotatioii^ 
1;  Tdol 

POSSESSION. 

L  **AofUAL  PdaaanoK"  n  PoasBSsioif,  Opxh,  NoTOBiooa^  ato  Adtsbu 
nr  R8  Ckabaotir;  bat  the  time  of  its  oontinnaaoe,  for  any  pmipoaab  bm7 
Tary  In  different  statates.    Peabody  ▼.  BeweU,  486. 

f.  lilAl  KaSXD  POflSBBSIOlT  OV  PERSONAL  PEOPEBTT  DT  VBRIKm  Will  no* 

prerail  against  the  trae  owner,  who  may  follow  his  properly  and  reohia 
it  whererer  found.    iVnecett  ▼.  Osftom,  276L 

POWEBS. 

L  Powers  are  to  be  Oonbtbubd  in  Liobt  ov  Pubxose  which  the  agent  er 
depositary  Is  appointed  to  •jwwmplifii.  Majfor  efc.  qf  Baltknon  ▼.  Bq^ 
fioUt,636. 

%  Power  or  Attornet  to  One  to  Sell  Certain  Rral  Estate  in  "Lote 
AS  Surveyed  bt  "  Certain  Person,  where  the  land  was  about  to  be  eo 
snryeyed  as  an  addition  to  a  town,  does  not  empower  the  agent  to  sell 
the  entire  tract  for  a  certain  sum  or  at  so  much  per  acre.  Rice  t.  Tokt* 
fder,  77& 

IL  Wherr  One;  in  Giyino  Naked  Power,  Preboribss  nr  Instruxent 
Orratino  It  the  manner  of  exercising  it,  eyery  requirement  nuut  bs 
strictly  complied  with,  or  the  power  does  not  arise.    Id, 

4.  Where  Agent  was  Emtowerbd  to  Sell  Certain  Bral  EsrAXB  ur  Ibwv 
Lots  as  Sams  was  about  to  bb  Survbted,  and  when  bat  a  small  part 
of  it  had  been  sarveyed,  he  conveyed  the  entire  tract  in  balk,  at  so  mnek 
per  acre^  the  sale  was  onaothorized,  and  void  even  as  to  the  part  alreadj 
sorveyed.    Id, 

B.  Hot  Ratihgation.  —  Where  an  attorney  in  fact^  In  excess  of  his  anthniliyy 
conveys  lands  of  his  principal,  and  the  principal  himself  afterwards  asDs 
other  lands  of  his;  adjoining  thereto,  and  describes  it  as  being  bonndsd 
by  the  land  deeded  by  his  attorney,  this  Is  not  a  ratiflcatiea  oi 
lisA  of  the  nnanthariied  sale.    Id, 

FKBaCBSSTLOlS, 
See  HioHWATS,  2-6. 

PRESUMPTIONS. 
See  SviDBNCE;  Insanrt^  8L 

FBOrCIPAL  AND  AGENT. 

See  AoENCT. 

PROBATE  COURTSL 
See  Equitt,  1;  Wills,  1,  t. 
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PROCESS. 

4jll  Cotrts  Poflasas  Powm  ovkr  thkir  Own  Pboobu.  Such  poww  is  a 
ipeeias  of  equitable  jurisdiction  that  is  inherent  alika  in  ooorti  of  law 
and  aqnity.    McLean  Comty  Bank  ▼.  Flagg^  224. 

See  Arrist. 

PBOHIBrnON. 
3ea  Writs  ov  PROHiBnuni. 

PUBLIC  LANDa 
See  BvEATis  ot  DKOSDBirra»  2,  8. 

PUBUC  POUCY. 
See  Omcx  and  OTFicxBfli  8-11. 

RAILROADS. 

BVXDKN  OV  PROYEfQ  AVERMKNT  THAT  THERE  WAS  No   £k)NTRACT  OR  the  part 

of  the  plaintiff  to  fence  the  track,  is  not  apon  the  plaintiff,  but  the  de- 
fendant must  disprove  it,  in  an  action  against  a  railroad  company  for 
killing  an  animal  on  its  track,  brought  under  a  statute  which  require* 
the  company  to  fence  its  road  where  it  runs  through  inclosed  lands,  ex- 
cept where  the  company  has  a  contract  with  the  proprietor  of  the  lands 
that  he  shall  fence  the  road.     Oreai  Western  B.  R.  Co,  v.  Bocoti,  199. 

6e«  Common  Carriers,  23-27;  Corporations,  1,  7-14;  Kbouoengb,  S-& 

REALTY. 

1.  To  CoNgi'iTUTK  Lboal  Entrt,  Parties  must  Ck>  ufon  Premises  witm 
that  Intent.  The  mere  going  upon  land  will  not  always  constitute  a 
legal  entry,  sufficient  to  vest  the  actual  seisin  in  those  who  have  the 
right.     Peabody  ▼.  HeweU,  486. 

I»  Same.  —  ESntrt  will  be  Legal,  where  the  disseisee,  or  his  authorized 
agent,  goes  upon  the  locus  m  quo  with  the  intent  of  making  an  entry,  and 
then  and  there  declares  such  purpose  to  the  disseisor.     Id, 

t.  Entry  Made  bt  One  of  Disseisee's  nEiRs,  or  by  more  than  one  but 
less  than  all,  or  by  the  authorized  agent  of  one  or  more  but  less  than  all, 
will  be  presumed,  in  the  absence  of  all  proof  to  the  contrary,  to  be  in 
maintenance  of  the  right  of  all.     Id, 

4.  EfTECT  or  Entry  by  Owner.  —  If,  within  twenty  years  after  one  is  dis- 
seised of  his  lands,  the  heirs  of  the  disseisee,  or  their  authorized  agent, 
legally  enter  upon  the  premises,  it  will  put  an  end  to  the  ouster,  and 
▼est  the  seisin  in  those  who  have  the  right;  but  if  the  disseisee,  as  a 
wrong-doer,  still  retains  possession  after  the  entry,  it  will  amount  to  a 
new  disseisin  of  the  heirs.     Id. 

ft.  DnENSB  or  General  Issue  to  Writ  or  Entry  cannot  be  Maintained, 
where  a  legal  entry  has  been  proved  to  have  been  made  within  twenty 
yean  before  the  commencement  of  the  action.    Id. 

d.  Oomfrnsation  to  Disseisee  eor  his  Buildinos  and  ImfrovemsntSi 
where  the  disMisin  has  continued  for  twenty  yean,  is  an  absurdity.  Tht^ 
diaaeisQr  obtains  a  tiUe  in  fee.    Id. 

7.  Siraor  or  Dibsxisin,  in  Sfsoial  Cases,  pob  Morr  than  Twsntt 
YsABS.  —  When  a  person  has  title  to  an  estate  in  lands  for  lifa^  rsmaiii^ 
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der  to  another,  the  former  may  have  been  diaseiaed  for  more  than  Iwiemty 
years.  His  right  of  entry  ia  forever  barred,  and  during  his  life  the  re- 
mainderman ean  have  no  right  of  action,  or  right  of  entry,  as  these  rigihti 
do  not  oommence  until  the  determination  of  the  partionlar  estate;  but 
when  that  is  determined,  the  remainderman  is  by  law  admitted  to  his 
ri^t  of  action,  which  cannot  be  resisted,  unless  it  be  upon  other  groaad. 
Id. 

H   COBBIOT    AKD    InOOBIUDOT    iNSTRUCnONS    Afl    TO    VaLUB    OV    DDSBBID 

FEUffiHiM.  — Where  disseised  land  contained  a  quarry  of  granite,  undis- 
closed until  the  operations  of  the  disseisor,  the  tenant,  the  latter  had  no 
right  to  request  an  instruction  that,  in  estimating  what  would  have  been 
the  value  of  the  premises  if  no  buildings  had  been  erected,  or  improve- 
ments made,  or  waste  committed,  the  jury  should  find  what  the  value 
would  have  been  without  that  knowledge  of  the  quality  and  value  of  the 
granite  which  the  tenant's  improvements  alone  had  disdosed  by  opening 
the  quarries  and  working  the  granite;  for  the  intrinsic  value  of  the 
premises  might  have  been  as  fully  manifested  otherwise.  The  correct 
Instruction  was,  that  they  would  estimate  what  would  have  been  the 
value  of  the  premises  at  the  time  of  the  trial,  provided  no  buildings  bed 
been  erected,  or  improvements  made,  or  waste  committed.    Id, 

i.  Tenant's  Contract  to  Convet  Preiosss  is  No  Evidbhoe  or  Tttlb  n 
Him,  though  the  tenant  be  in  possession.     Id, 

10.  AcnoN  TO  Remove  Cloud  fbom  Title — Possession  not  NaaBsaABT.  — 
Where  a  party  forges  a  deed  to  himself,  from  plaintiff,  of  certain  of  his 
lands,  and  by  successive  deeds  the  land  ia  conveyed  to  two  other  persons^ 
who  are  in  possession  thereof,  plaintiff  out  of  possession  may  maintain  an 
action  against  all  the  parties  to  have  the  several  deeds,  and  the  records 
thereof,  canceled  and  set  aside  as  casting  a  cloud  upon  hia  title.  Such 
an  action  ia  an  equitable  one,  and  ia  not  cut  off  by,  nor  is  it  brought  un- 
der, the  statute  authorizing  a  party  in  possession  by  a  summary  proceed- 
ing to  call  upon  all  persona  making  adverse  claims  to  the  land  to  present 
them  for  adjudication.     Hamilton  v.  BaUin,  787. 

See  Deeds;  Vendor  and  Vended 

REGISTRATION. 

I.  Index  ot  Rboobded  Instrument  will  Hold  Subsequent  Pubohabib 
TO  Notice  thereof,  if  enough  ia  diaclosed  by  the  index  to  put  a  careful 
or  prudent  examiner  upon  iuquiry,  and  if  upon  such  inquiry  the  instru- 
ment would  have  been  found.    Jone»  v.  Berkahire,  412. 

t.  Index  or  Reoobded  Mobtoaob  is  SumoiENT  to  Put  Subsequent 
PuBOHASER  UFON  Inquibt,  whero  a  mortgage  of  land,  standing  in  the 
name  of  a  married  woman,  was  executed  by  both  husband  and  wife^  but 
indexed  in  the  name  of  the  husband  alone  as  the  mortgagor.    Id. 

1  Rboordeb's  Total  Omission  to  Index  Mobtoaob  Deprives  its  Rboobd 
OV  PowBB  ow  Imfarteng  CoNSTRUcnvB  NonoB  of  its  existence  and 
eontants,  under  the  recording  acts  of  Iowa.    Bamejf  v.  JfeOur^,  427. 

See  DBBDSk  9,  16. 

REPLEVIN. 

QmoxioB  TO  SufficiBNOT  OV  Plaint  in  Rbflbvin  bhouxd  bi  Ubobd  bet 
Moiioir  TO  Quash,  and  comes  too  late  on  the  triaL  Uromi  v.  JErfiwy  SS8L 

See  Debds,  17. 
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SALES. 

ov  pMUMMHAL  FBOMDnnr  n  0m  Imwwuii  ov  OwraMm't  and 
titifl^  Whnt»lhaisaddid|i«0C«la»Mtaal 
t»  him  haifins  Moh  jnMMrinn^  hf  tt»  letl  awnor, 
ttoQi^  fay  JHWjJnlwfc  pntaiiae%  a  MibBiM|iMAt«ild  by  laok  pwohMir  to 
a  bomajide  purohaaer,  withoat  notiae  of  any  inad  ia  Iba  aUigMl  «Ua  and 
daliPiijI  to  hk  Midor,  hai  boiB  hold  to oonfar  titla  «paa  aooh  yirohinii 
Pimmli^.  Otkam,  27% 

It  Thhuk m  lmnjta>WAmBuinr  or  Tria  i7f«»  Siaui  op  FanwHAK Pbof- 
xnr,  and  tiia  'vendto  ka»  kb  aotion  againrt  tiba  TcndAiv  i^  hi*  titla  faovaa 
dalMthra.    At 

9k  Ko  Oxs  OAH  Transrr  to  Anotbib,  b¥  Siali,  Bjsar  or  fhniTifnr  n 
Thixv  ivnoau  Hx  Hnonur  ha*  vov  Ruibt  of  PBacssn;  ataaapt  in 
the  mutaimia  ai  fA,  haak  bills»  eheek%  and  notaa  iM^yabla  to  iMMcar  or 
tramiiffable  by  dalirafyv  in  tha  ordinary  cooiaa  of  bneiiMm,  tOi*  fanoD 
taking  it  bmuJUte,  and  payiag  valna  thetafor.    IbL 

A.  AcQDisiTioN  or  Tttlb  bt  Salb  in  Mabkbt  OvxBTy  of  atolan  pve^arty, 
m  not  rooognlBBd  in  tiiM  aonntry.    ItL 

6,  Xbbbb  m  No  Imjplixd  Warbamtt  AOAiNBt  Laibbt  DflRBOi  or  Manv- 

rAonniBD  €k)OD8  aold  by  ■ampla  by  a  merohant^  who  ia  not  a  mannfac- 
taver,  wheie  both  tha  aampla  and  tha  bnlk  of  tha  gooda  contain  lach 
dateet^  and  whi^  ia  unknown  and  nndiaoaireiabla  by  azanonation;  and 
airidenca  ia  iaadmiaiiWa.  to  ahow  that  by  tha  oaago  el  narehaata  the 
aallar  ia  laeponatbla  tbaref or.  A  ooHuniauon  marehant  who  makaa  each 
■ala»  bat  who  ianai  anthonaed  to  aell  on  credit,  mnat  aoeonnt  to  tha 
eoaaigniir  lor  the  prioe^  without  deduction  for  aoah  defeat.  Dkkitmon  ▼• 
Ociy.  066. 
Ik  Oit  Salb  mw  Saicfia,  Law  ImuBa  Wabbabtv  that  tha  bnlk  af  tka  foodi 
ahall  be  e<|aal  in  qnaltlgr  to  the  aample.    Id. 

7.  No  Im PLIBD  Wabsabvt  «f  HABUVAcnruBBB  ISxiBift  in  lala  between  mef 

ohaate^    Md. 

t.  Mbuchamti  arb  Boom  bt  Lboal  UaAon  <w  Mbbohabrb  aa  to  Mlea  ba- 
twaan  tiMaaMlvaa    Id. 

%  Wbabb  Salb  bi  Maj>b»  ni  FAor»  to  Dbibau]>  CRBDrroB^  Juwr  batb  No 
Rioitr  TO  Fiir»  bob  Vb»iibb»  in  an  aation  by  him  to  raoovar  tka  prop- 
erty which  has  bean  levied  on  and  aold  by  craditora  af  tha  YandoTt  •▼^b 
though  tha  cnridaooe  prora  an  aetaei  dalivacy  and  a  oontinnona  ehangn  of 
peeeeeaion.     O^Maglmr  ▼.  Wmammm,  114. 

10.  Statbmbbts  or  Vbnix>b,  whbthbb  Madb  bbiorb  ob  arbb  Salb^  abb 
OoMVKnnn  Btimmcb  to  Pbotb  Fbaitb  ab  AOABfar  Hiii»  where  pro|h 
aciy  whisk  baa  been  aeld  ia  altarwardi  lariad  upon  and  edld  nndar  an 
azaantion  by  a  creditor  ol  tha  vendor,  and  aoit  ia  hroni^t  by  tha  randaa 
to  reoorar  damagea  far  tha  alleged  WTon|^  taking,  and  tha  dafanaa  ii^ 
tkat  tha  eala  waa  Biada  to  defraud  ereditora,  and  that  tkara  waa  no  iafti 
Bwdiate  delivery  or  oontinuoua  ahiBga  ai  poeiaMJon.  JUL 
Ax.  Daa  VOL.  LXXXm-W 
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11.  Whbtheb  SrtATMMKsn  or  Vshiwb  abm  Bvidjuui  AaAucBT  Vsin>B% 
dependa  npon  circnmstaiicefly  where  a  nle  is  attacked  as  being  in  fraad 
of  creditors.  If  made,  however,  before  the  sale  is  completed,  they  ax« 
evidence  against  the  vendee.    Id, 

12.  This  Qthestion  is  Pbopir  in  Attacking  Sale  as  beinq  in  Fraxtd  ov 
Creditors:  *'  Did  you  see  any  difference  in  the  appearance  or  manage- 
ment of  things  after  the  sale  from  that  before  the  sale,  of  the  stage  and 
horses  to  plaintiff?"    It  does  not  call  for  the  opinion  of  the  witness,     ill. 

13.  Particifation  in  Fraud  need  not  be  Proved  when.  — Where  a  pur- 
chaser has  obtained  property  from  a  fraudnlent  vendee  in  payment  of  a 
pre-existing  debt,  or  as  an  execution  creditor,  it  is  unnecessary,  in  an 
actum  by  the  original,  vendor  against  said  pnrchaser  to  recover  the  prop- 
erty, to  prove,  on  the  trial,  that  he  participated  in  the  fraad  <tf  the 
frandnlent  vendee.    SargeiU  v.  Sturm,  118. 

14.  Bona  Fide  Sale  ov  Propertt  bt  Debtor  in  Insolvent  CmouiiaTANon 
TO  his  Creditor  in  payment  or  satisfaction  of  his  debts,  is  not  frandn- 
lent^ merely  because  such  creditor  thereby  obtains  a  preference  over 
other  creditors,  and  although  he  may  know  at  the  time  that  his  pn^ 
chase  will  have  the  effect  of  defeating  the  collection  of  other  debts  from 
his  vendor.     WcUden  v.  Murdoek,  135. 

15.  Good  Deuvert  and  Continued  Change  ov  PosasaaiON  ov  Gatkle 
Roaming  at  Large,  and  purchased  in  good  faith,  is  clearly  oonstitatod 
by  the  act  of  the  purchaser  in  collecting  them  together,  marking  tiiem 
with  his  brand,  and  turning  them  out  to  pasture  on  their  aooustoDied 
range.    Id, 

10.  Reasonable  Time  in  Which  to  Complete  Delivery  ov  Gattli  must 
be  Given  where  they  have  been  sold  in  good  faith,  butiwe  roaming  at 
large  over  immense  tminclosed  plains.  Under  the  rodeo  laws  of  Cali- 
fornia, a  reasonable  time  after  the  sale  must  be  given  in  which  to  pre- 
pare for  a  rodeo,  and  to  give  the  proper  notices  thereof,  so  that  the  cattle 
purchased  may  be  separated  from  stock  owned  by  others,  and  be  prop- 
erly marked  and  branded.  In  the  mean  time,  the  rights  of  the  purofaaaer 
will  be  protected;  because  such  a  sale,  under  these  circumstances,  is  not 
fraudulent  as  against  the  creditors  of  the  vendor,  merely  because  the 
sale  is  not  followed  by  an  immediate  delivery  of  possession.     Id. 

17.  Reasonable  Timr  in  Which  to  Prepare  vor  Rodeo  for  the  purpose  of 
marking  and  branding  cattle,  will  depend  upon  the  facts  and  dream- 
stances  of  each  case,  but  one  day's  time  is  clearly  insufficient.    Id. 

18.  Object  ov  Counter-brandino  Cattle,  or,  in  Lieu  thbbbov,  to  Give 
"Written  DisoRiPTrvE  Bill  ov  Sale,"  is  to  show  what  animals  have 
been  sold,  and  to  estop  the  vendor  from  subsequently  claiming  them,  be- 
cause they  carry  his  mark  and  brand.  It  does  not  dispense  with  the 
delivery  required  by  law,  to  make  the  sale  valid  as  against  orediton  and 
subsequent  purchasers.    Id* 

10.  Rodeo  Laws  ov  Caliiornia  only  Require  Countbb-brahdino  bt 
Seller  ov  Cattle,  or  a  descriptive  bill  of  sale,  and  not  a  branding  by 
the  purchaser.    Id, 

fiO.  Acts  not  Constituting  Deuvert.—  The  mere  execution  of  a  bQl  of  sale 
of  cattle  roaming  at  large,  in  which  the  brand  with  which  they  are 
marked  is  described,  aooompanied  by  a  delivery  of  the  branding  iron, 
does  not  constitute  a  delivery  of  possession  of  the  cattle.    Id, 

tl.  Vendor  and  Vendee.  — Where  one  deposits  goods  with  a  firm,  taki^ 
their  receipts  therefor,  and  afterwards  sells  the  goods,  snrrenden  the 
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ne&tpU,  and  takes  in  payment  for  the  goods  the  individnal  note  of  one 
ol  the  members  of  the  firm,  this  note  is  not  evidence  of  who  were  the 
vendor  and  vendee  in  said  sale,  nor  has  the  rule  ezdnding  parol  evidenoe 
any  application  to  such  a  case.    Folk  v.  Wilson,  699. 

fiae  AoBiOT,  7;  Amotions;  £vidxnob»  18-20;  Exbodtobs  and  AmumsT&A- 
TOBfl^  7-10;  Gbowxko  Tbbis;  Mortoaoes,  9,  10;  VoBBMsaov,  2. 

8ELF-DEFENSB. 
Soe  Cbimival  Law,  7,  8. 

SERVITUDEa 
See  Eassmentb. 

SET-OFF. 

1«  AMaaoEM  or  Jupqiomt  Takxb  Subjsct  to  Biort  ov  8n*^OFr  existing 
at  the  time  of  the  assignment,  although  he  be  a  porohaser  for  a  valnable 
consideration  and  without  notice.     Porter  v.  Liaeom,  76. 

2.  PnoOSKDIHO  BT    PSHTION  AND    MOTION    IB   SUffUCIBNT   TO    BKINO  INTO 

Ck>UBT  AanoNXB  ov  Judomkkt,  against  which  a  right  to  set  off  another 
indgment  rendered  in  the  same  action  exists,  and  snch  assignee  will  be 
bound  by  an  order  made  therein  directing  a  set-off.    Id, 

t.  JUIXIMBNT  IN    FaVOB  OV    DdTBNDANT   FOR    C!08I8,  BaSBD  WON  FiNBINO 

or  Onx  or  Ssvxbal  Issubs  in  bib  Favob,  is  not  void,  even  if  errone- 
ous^ and  while  vnreversed,  is  to  be  treated,  for  the  purpose  of  set-ofi^  as 
a  valid  Judgment.    Id, 

See  Kbootiablb  Instbumbntb,  9. 

SHERIFFS. 

Dams>  TO  Pubohabeb  at  Jxtdicial  Salb,  Madb  bt  Shbbiiv  wbilb  nr 
OvncB,  MAT  BB  EXECUTED  BY  Deputt  SHEBDrF  after  the  expiration  oi 
the  term  of  office  of  his  principal,  and  in  the  latter's  absence  from  the 
state;  and  this  authority  of  the  deputy  is  not  impaired  by  a  statute  al- 
lowing the  deed  in  such  oases  to  be  executed  by  the  snooeeding  sheriff. 
MIBb  v.  TVcfay,  74. 

See  ExBODXiONS. 

SLANDER. 

L  In  AonoN  ron  Slandik  or  iMPunNo  Ukchabiitt  to  Woman,  It  n 
No  Bbibnbb  to  show  that  the  defendant  spoke  the  wards  to  her,  having 
been  led  to  do  so  by  her  general  oonduct^  and  especially  by  her  deport- 
ment towards  •  particular  man,  believing  the  same  to  be  true.  Park' 
kmrU  V.  Ketdktan,  639. 

%  BvnxBNOB  is  APMiaaTBLB  in  AxjnoN  roB  Slander,  nr  Mitioation  or 
DAXAOEa^  that  the  plaintiff's  general  reputation  is  bad,  independentiy  of 
the  slander  oomplained  o^  althon|^  not  set  up  in  the  answer  as  a  ground 
of  defense.  But  evidenoe  of  particular  instances  of  the  plaintiff's  mis- 
ocnduet  is  not  admissible.    Id, 

B>  Atyrum  will  not  Ln  roR  Orally  Imputing  LraANinr  to  Plaintut^ 
without  the  averment  of  special  damage.     ' '  Th$  ComU  Jommet  **  v.  Bwrit 

See  Fleadino  and  Praoiici^  00. 


86B  biDUL 


8m  CKuBvoBAnuiiij^  iBL 

SPRIKCMnmSL 
See  'SxnMAxawL 


1.  Statutb  oitobt  to  ■»  QnvB  SifCB  duiH—UAHiii  m  will 

to  be  def eetedf  if  ii  will  reeioniMy  edmii  of  eueh 

▼.  BraeteU,  457. 
S.  CovBTs  WILL  Uphold  CoHmiFOBAiWMXi  iHTKBPRxrATiov  ov  Statdi^ 

nnder  whioh  interpretetioQ  righte  of  property  have  for  maiij  yeeie 

•oquired,  where  it  ie  ponible  to  do  eo.     WUl  ^  Watjidd^  1%  tt,  4^ 
t.  PutaoM   BAvmo   Claix  AOAnrsr  CNyvnuniBrr  hat  Arbak 

LaaobiiBVB  Ootmrnntm  or  iwwniMy^  eitker  k^  fenen  er  igr 

■ndopen^ead  Inrly  pceeeat  the  teti  sad  mtgmmmkatwptm  wWeh  he 

lies;  hut  h»eMMM#  pieeent  each  faeti  eodaigniMa 

le  '^Ibg-eeUiiifl^*  er  daeeil^  or  wndae  neeoe^  aer  to 

•dTaatii0»  er  hanefit  to  meeihew^  nor  to  ether 

CbfvtibiNi  ^<*nV  T.  Ikmm,  MB. 
4.  CSomnucnr  io  FBOoomB  G&aik  jo. 

Tcrt.  Bear  »CKAMr«Kiwni  and  Toid  ae  againat  pobie  yfXkj^ 

even  though  it  does  not  appear  that  any  undae 
I<L 
•.  Acnr  ov  CovoaiBS  Maxzno  It  Psval  Ommi  to  Hihdxr,  Delay.  4m 
OBSTBUcr  Mail8»  MUST  u  Skuceelt  CovsTBimD^  when,  under  ite  pro- 
▼isicma,  it  ii  sought  to  protect  property  used  in  the  transportation  ef 
mails  from  the  pursuit  of  crecUtocs,  in  derogation  of  a  rig|it  reoogntned 
by  the  laws  of  the  state.    Lathtvp  ▼.  Middleiom,  112L 

See  AjxaudSi  GoMsniirnoHAL  Law. 

STATUTE  OF  FRAUDS. 

1.  Sale  or  Real  Estate  at  ATTcnoN  bt  ADMisnarrBATOB  uvjool  Ordbb  ov 
CouBT  is  within  the  statute  of  frauds,  and  not  enforceable,  nnleas  there 
is  some  memorandum  in  writing  signed  by  him.     Boon  ▼.  Bowe,  ISi. 

1.  RBmsAL  Br  Vekoos  to  EzBomv  Paboi.  Amueduvt  or  Sale  or  Euft 
Estate  i»  not  a  fnuol  takii^  tins  case  ont^  tiio  statute  of  framde,  where 
the  purehaser  hae  paid  no  portioB  of  the  purehaeo  money,  BMde  no  hwt- 
iug  and  iBslusl>le  improirementi^  and  has  not  been  let  int^poessesien.  Id* 

3.  Pakol.  Aokeement  by  Vendee  or  Land  to  Pav  Debt  or  YvnmB^  ae 

Pabt  or  Cdb8zdebaxb>n,  la  mot  wrhih  Statotb  or  FBAOOi^  and  tfce 
person  to  whom  payment  is  ta  bs  made  may  maintain  an  setien  upon 
such  agreement.    McLann  ▼.  JJktshkmm^  58. 

4.  Whebb  Jdby  Find  tmmi  Wobjl  was  Dubb  iv  GaBonui  Hevbb  nnder  a 

contract  with  defendant,  the  original  credit  havings  bessigieen  t^him,  it 
matters  not  whether  the  hottse  belonged  tnhiaa  or  tea  ainnger.  Snsk 
an  agseenent  baa  noYor  been  held  to  be  wittin  ttn  alBtaba  ef  kanda. 
BaekuB  y.  Clark,  437. 


nATUXB  OF  IJMrrATTONa 

I.  PiAiirm^  DaDuiuin 

M»  B«aUD  1^ tlM  vtstato  «f  linBtetioM.    lUsii 
t»l»plMiMibsrW«kbiit.    Aulw  V.  ClMv  487. 

t,  Btatutb  or  LnuTATioN  «  Qmm  Daram,  betii— •gri—tcfifirfyufrtwt 
ia  •qntj  Mid  tnuiiM  at  Imt,  to  a  soil  on  Aooto  giveK  to  Urn  k— toa  ^  a 
/^Me  mmMt,  «•  Miob,  for  VMaey  whiA  iM,  being  Ibtreto  nnthafuedi 
lB>n«4  to  the  49itmdmat,  n  iAsmsag&r,  Urn  latter  IniDwi^g  that  it  waa  a 
lwM<t  limd»  if  thaw  ianoabwring  ol  Jrand  ar  miipiray.  JfnaMV.il«Mfi» 
171. 

t.  Tins  99  JtanonVi  Ambnob  ibom  Sxsan  maaamn  Lin«  ua  DmiirnB 
n  HOT  TO  BB  Excluded,  uBdar  ika  liaanchnsotte  atatato,  in  oompni- 
ing  the  period  of  limitation  of  an  action  againat  him.  Hia  oocaaional  and 
temporary  abaenee^  liowaivw  long  oantmvady  if  not  <tf  a  character  to 
diange  hia  domicile,  will  net  pieyent  the  nuining  of  the  atatote.  £oay- 
dm  ▼.  Dimd,  641. 

See  Attobhxt  and  Cuxht,  ^  9. 

CTOGK. 

flee  CovpoRATioNfl,  6-1^ 

SUBfiCRIPnONS. 
Aee  CoRBoumoNii,  6-14. 

SUREXTSmP. 

L  flvKBTT  18  RiiAaan)  vbov  PAflmxMT  or  Judoimnt  aoaihst  Hm  avb 
HIS  Primgipal,  though  in  the  hands  of  assignees  without  notice,  where^ 
after  an  ezecntion  has  issued  upon  the  judgment  and  become  a  lien  upon 
«nffioient  personal  property  of  the  principal  to  pay  the  debt,  the  judg- 
ment creditor,  under  color  of  a  fraudulent  assignment  from  the  principsl, 
remoras  the  property  out  of  the  county,  sells  i^  and  appropriates  the 
proceeds  to  his  own  -use,  in  order  that  the  judgment  may  Im  collected  oiffe 
of  the  property  of  the  surety,  and  then  assigns  the  judgment.  Jiobe$on 
▼.  Moberts,  306. 

t,  SoBBTY  la  DiaciiABQKD  WHBN  Crbditor  RKLiN<)ni8iUB8  Ant  Hold  whidh 
he  has  actual^  acquired  on  the  property  of  tlie  principal,  and  which 
might  have  been  made  effectual  for  the  payment  of  tlie  debt.     Id. 

X  SUBXTT  IB  DnCHABOBD  WHBRE,   BT  WRONOrUL  AcT  Or  CREDfTOR,  gOOds 

of  the  principal,  upon  which  an  ezecutiou  not  levied  has  become  a  lien, 
are  taken  away  and  add,  so  that  they  are  placed  beyond  the  reach  ol 
any  anbaequent  execution.     Id, 

4.  SORBTT    18    ESTITLBD    TO    HAVE    LEVIED  UPON  AND  SOLD   KbAL  EsTATI 

or  HiB  Principal,  upon  which  a  judf^ent  against  himself  and  his  prin- 
oipal  is  a  lien,  before  his  own  is  levied  upon.     Id, 

i.  JoDOMXNT  AOAIN8T  PRINCIPAL  PRIHA  FaCIB  EotABLIBHBS  LiABILITT  Of 

(kmmHMM,  who  wan  not  parttea  to  the  actian;  bat  the  auretiea  may  iin> 
faaah  the  judgmont  kr  Isaad,  oolluaion,  or  auatake.  Churk$  v.  JJotkint 
S76. 

fieeOOARANTT. 

TAXATION. 

L  huaam  Fwm  u  iwr  Tax,  wriun  Mbanxno  or  Cowwitutiomal  Paont* 
ani.  that  toTation  for  reranne  must  be  upon  property  only,  whaea  aoeh 
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fee  is  exacted  under  a  city  ordmance  for  the  privilege  of  keeping  a  stall 
for  the  sale  of  fresh  meats  at  a  plaoe  other  than  the  public  marketi  bat  is 
a  reasonable  compenaation  which  the  city  demands  from  those  who  wiU 
not  sell  in  the  public  markets,  for  the  additional  labor  of  its  officers,  and 
expense  thereby  imposed.  Ash  v.  People,  740. 
t,  Kbtthxr  Tbnaitt  nr  ComiON  vob,  MoBTOAaEB  oan  Aoquikb  Tax  Tttlb 
AKD  Sit  It  up  as  aoaiust  his  Co-tenant  or  mortgagor,  as  a  general 
mle;  but  a  purchaser  of  land  at  a  tax  sale,  under  the  Califoniia  statute 
providing  for  the  collection  of  delinquent  taxes  in  Sacramento,  is  en- 
titled to  a  writ  of  assistance  to  obtain  possession  of  the  premises^  nci- 
withstanding  the  existence  of  such  relation.    Mitte  v.  Tukeff,  74. 

See  Dbds,  A. 

TELSaRAPHIO  MESSAGES. 
See  BviDENoa.  17. 

TIME. 

▲r  OoMUOV  Law,  Allsgaxion  ov  Tna  was,  in  general,  a  mere  form;  and 
mere  form  in  pleading  having  been  abolished  by  the  code,  such  allega- 
tion may,  in  general,  be  whoUy  omitted;  and  in  those  cases  only  where  » 
statement  of  time  in  oommon-law  pleading  was  material  and  traversabU 
need  the  time  now  be  stated.    Baehts  v.  Clark,  437. 

TORTS. 
Sea  DmAVB;  Husband  and  Warn,  6-8. 

TRESPASS. 

1.  DisoHABOB  OV  Onb  OF  Sbvbbal  Joint  Tbbspassbbs  is  a  discharge  of  alL 
Ayer  v.  Ashmeadf  154.  ^ 

8.  IV  SbPABATB  JUIMMBNTS  HAVB  BBBN  ReOOVBBBD  AOAINgT  SbVXBAL  JoOTV 

Tbbspassbbs,  there  can  be  but  one  satisfaction  of  the  damages,  but  the 
costs  can  be  collected  on  all  the  judgments.  Id, 
Si  Whebb  Sbpabatb  Aotions  abb  Pending  against  Sbvbbal  Joint  Trbs- 
FASSBRS,  settlement  of  one  of  the  actions,  and  discharge  of  the  defendant 
therein,  will  operate  as  a  discharge  of  the  entire  cause  of  action  against 
ally  and  there  can  be  no  recovery  in  the  other  suits,  either  of  nominal 
damages  or  of  costs,  although  it  was  the  intention  of  the  parties  to  the 
agreement  for  the  discharge  that  it  should  affect  only  the  cause  of  action 
against  the  defendant,  and  not  the  plaintiff's  right  of  recovery  in  the 
other  suits.    Id, 

See  In JUNonoNS^  2;  Pabtnbbshqv  6,  6. 

mOVER. 

1.  In  Tbovsr,  as  in  Eixotmbnt,  Plaintiw  must  Rbootbb  on  the  strength 
of  his  own  title,  without  regard  to  the  weakness  of  that  of  his  adver- 
sary.   DaMrnn  v.  WaJdron,  206. 

8L  Tbovbb,  lies  Ejeotment,  is  Pobsbssoet  AimoMt  and  plaintiff  mnst  show 
he  has  either  a  special  or  a  general  property  in^the  thing  converted,  and 
the  right  to  its  pcesession.    Id, 

%  Valid  Lbvt  on  Pebsonal  Pbopebtt  will  Supfost  an  action  of  trover. 
Id. 
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TRUSTS. 

1.   As  GeNBRAL  P&Df  CIPLS,  WHBRE  CONITDXNCB  IB  RXPOBED  AUD  ThAT  CoN. 

TiBBNOE  IS  AsusKD,  courts  of  equity  will  grant  relief.     Highberger  r. 
Stiffier,  693. 

2.  Whbbb  Lbgal  OB  AcnrAL  Fiduciart  Relation  Ezrars  betweeh  Two 
PERBONSy  where  the  one  exercises  influence  and  control,  and  the  other 
reposes  trust  and  confidence,  as  a  protection  against  overweening  confi- 
dence, independent  of  any  ingredients  of  positive  fraud,  as  a  matter  of 
public  policy,  courts  of  equity  will  interpose  to  prevent  a  man  from  strip- 
ping himself  of  his  property.     Id, 

t.  Instructions  upon  Subject  of  Secrkt  Trust,  stating  rule  of  law  as 
properly  applicable  to  this  particular  case.  Sidenaparher  r.  Siden&parher, 
627. 

See  Equitt,  2;  Mortqaoes,  13;  Statute  or  Limitations,  2. 

USAGE. 

1.  Vauditt  ot  Usages  in  Pennsylvania,  New  York,  and  Massachusetts  dia- 
cussed.     Diekinton  v.  Oay,  656. 

2L  Usages  will  not  be  Permitted  to  Contlict  with  settled  rules  of  law. 
Id. 

t.  Usages  are  Void,  it  Thbt  Contradict  Terms  ov  Contbaot,  or  the  legal 
interpretation  or  effect  of  a  contract.     Id. 

4.  Usages  —  Maintenance  and  Rejection  ov. — Usages  are  sustained  where 
they  relate  to  modes  of  action,  a  particular  course  of  dealing,  or  a  peculiar 
method  of  transacting  business,  although  they  do,  in  fact»  affect  the  legal 
rights  of  the  parties;  but  not  where  they  amount  to  the  adoption  of  a 
peculiar  or  local  rule  of  law,  contrary  to  the  terms  of  the  contract  or  to 
a  general  rule  of  law  applicable  to  its  construction.  Usages  have  some- 
times  been  sustained  or  rejected  on  the  ground  that  they  were  or'were 
not  regarded  by  the  court  as  reasonable.     Id. 

Iw  Usages  will  not  be  PffiunrrED  to  Hold  that  Warrantt  is  Ibcplibd 
when  by  law  it  is  not;  or  that  a  warranty  is  not  implied  where  the  law 
does  imply  one.  There  is  no  necessity  for  such  usages;  for  public  policy 
requires  that  when  parties  assume  obligations  which  the  law  does  not 
impose,  or  release  obligations  which  it  does  impose,  it  should  be  done  by 
express  contract.     Id. 

$,  Courts  or  Law  have  Lately  been  Disposed  to  Narrow  the  limits  of  the 

operation  of  usages  which  are  contrary  to  obligations  which  the  law  does 

or  does  not  impose.    Id. 

SeaCuBTQii. 

USES. 

Bxatutb  27  Hen.  VIII.,  o.  10,  Called  Statute  ot  Uses,  is  Fart  ot  Com- 
mon Law  ot  Masbaohubkitb.    Johnmm  v.  Johnton,  676w 

USURY. 

L  Member  ot  Voluntart  Loan  Fund  Association  cannot  Recover,  as 
Usurious,  any  portion  of  sums  paid  by  him,  as  foUows:  The  purpose  of 
the  association  was  to  create  a  fund,  to  vest  in  trustees,  by  the  payment 
of  entrance  fees,  monthly  installments  on  shares,  fines,  and  investments 
of  the  sums  received,  with  the  provision  that  when  the  funds  should 
amount  to  five  hundred  doUan  upon  each  share  subscribed  for  sad  still 
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Md  by  members,  they  ahofald  be  divided  maumg  the  ■here-holden  pre 
rma,  >Md  the  iwerititioa  be  dawetred.  The  fkatiff  eutendoed  hie 
limm,  eod  idl  bie  right  to  pertieipete  in  the  final  dietribntion  «f  the/and 
aocamuUted,  to  the  company,  f cnr »  coneideratUm  lesi  thm  five  hmdre^l 
deiien,  peid  *o  fakn  ia  adwice  by  the  ewioqieilimi,  for  whkh  he  be«nd 
himself  te  fiey  isterest,  ia  edditioB  to  the  sums  due  from  him  for  his 
monthly  tnstelluMnts,  nntil  the  dissolation  of  the  asmpeiy^  He  ecoord- 
mgly  paid  to  the  trustees,  in  monthly  duas^  fine^  interset,  ete*«  »  soni 
in  OKoeas  of  the  whefe  aanonnt  reeeired  by  him  from  the  ■■snriatinn,  aa 
an  advance,  with  interest  thereon,  end  seeks  *  rooorery  egainei'  them  in 
this  aiction,  aUeging  the  oontraet  to  be  uaniieaa.    Dthmo  t.  WUi,  60& 

%  BHBtYATIOII  IN  NOTB  THAT  IXTBBMT  THSBWUr  8HAU.  BB  PaTABLB  SbMI- 

AVNUALLY  is  not  asorioos.  The  whole  interest  may  be  reserved  in  ad- 
vance.    Ooodvid^  V.  UtffmMt,  WUthr,  4i  Co^  2401 

VARIANCE. 
See  Cbiminal  La.w»  17-19. 

VENDOR  AND  VENDEE. 

1.  VsifDu  OF  Land  in  PossxaaioN  ov  PmaoN  Other  than  Vxndqb  ia 

bound  to  inquire  what  claim  snch  person  makee  to  the  premiaea,  and  ia 
the  absence  of  any  precaution  of  this  kind,  he  takes  the  land  subject  to 
the  equities  of  the  peraon  so  in  possession.    MeKee  v.  WUeox^  743. 

2.  Ojuntoa  or  Lanb  bt  Dbbd  or  Wabkantt  is  Ebtofpbd^  in  an  action 

against  him  to  recover  the  land  brought  by  a  pnrchaaer  thereof  at  a  sale 
under  execution  against  the  grantee,  from  asserting  9nj  title  to  the 
premises,  nor  can  he  avail  himself  of  any  defect  in  the  description  of  the 
property  in  the  sheriff's  deed  to  the  plaintifiL  Doigt  v.  WaUey,  61. 
1.  Obantor  with  Covbhantb  of  Wabbantt  IB  not  Entftlbd  to  NoncB 
TO  Quit,  or  demand  of  possession,  before  the  commencement  of  an  action 
of  ejectment  agaanst  him  by  the  grantee^  ^r  those  claiming  under  the 
latter,     fd. 

4.  It  n  Gkx>i>  Dbfbnbb  to  AonoN  bt  Vbndob  fob  Pricb  of  Land,  brought 
.  after  the  last  installment  of  the  price  is  due,  that  he  agreed  to  convey 

the  patent  title  of  the  land  to  the  vendee,  and  that  he  never  had  euch 
title,  and  is  unable  to  convey  it.     RunUe  v.  Joktuon,  19L 

ft.  Wbxbx  Vbndob,  Who  has  Sold  Land  on  iNSTALuiBNTa,  Brings  AcnoH 
for  the  first  installments  before  the  last  one  becomes  dne^  want  of  titlo 
may  be  no  defense,  for  he  may  claim  the  whole  time  until  the  oontraet 
matures  to  acquire  title.     1<L 

fi.  Want  of  Titlb  is  Good  Dbfbnsb  to  AonoN  bt  Vbndor  for  Priub  of 
land  sold  on  installments,  where  the  vendor  delays  his  action  until  the 
bust  payment  is  due.     Id. 

7.  Vendkb,  Dbsirinq  to  Rescind  Contract  nbbd  onlt  Show  iNAikiLrrr 
OF  Vendor  ix>  Perform  It,  and  need  not  show  tender  of  purchase- 
money  on  his  own  part.     Id, 

5.  Dbfense  of  Want  of  Title  to  AcnoN  bt  Vendor  for  Price  of  land 

may  be  met  by  a  showing  on  the  part  of  the  vendor  that  he  still  owns  the 
tii^  in  equity,  and  can  control  it  for  the  benefit  of  the  purdiaeer.    /cf. 

See  Fdcturbs;  Statute  or  Frauds,  1-S. 

VERDICT. 
Sea  Plbadino  and  Prachc^  SO^  37. 
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L  FBOBAn  OouB*  Acqamn  JvaaoKmum  to  Pmbaxi  Well  oir  Pannr- 
sukTios  TO  Jt  ov  nenxKUi  stating  jdl  tbs  mtemmry  bte^  and  tha  |mb- 
Uoatioa  4Df  dae  and  legal  aotiee  of  tuna  ol  proving  tba  will,  and  ita  datar- 
mlnatioii  thcvaaftar  in  admittiag  iha  will  to  probata  ia  Jaal,  axcapt  npoo 
a  direct  prooeeding  by  appeal  or  otherwiaa  to  verene  it,  and  oannot  be 
qaeetiaiied  ooUaterally.     Will  qf  WarJUld,  In  re,  49. 

%  VaocaMDuiQs  foa  Pbobati  ov  Will  gaxhot  bb  Attackbd  won  Ibkiou- 
LAUiT,  nr  OoLLATXRAL  Pboobvdiiio,  by  petition  to  have  aaob  prooeed- 
ioge  aA}vidged  rM  on  the  ground  of  want  t>f  jniadiotioa,  aaid  piaying 
ttat  tiie  trfll  be  adBiiWad4ai0W  to  probate.    IH. 

Si  liiiyr—ui  ow  9wnr»v  fOR  PMrnaTi  «f  Wnx,  vor  ok  Fili,  vat  ma 
iNvaaaxD,  after  the  lapee  of  ao^eral  yean,  from  mention  thereof  in  the 
miDntea  cv  Hm  prcMMite  oovtft^  and  lefeienoe  tftiereto  m  vooka  Icept  by  xhe 
eiei^  and  papera  on  flM,  vbA  oral  ieatunony  %eBniBg  to  prote  the  fact. 
Id. 

C  ^tmoMtmv  lEjLUiB,  avna  liana  of  Bior  Taan^  that  PantKMr 
voa  PMaATB  or  Will  Oo/tmjnw^  VaoaBBAinr  JTtmmnroiowAit  Faon, 
it  being  duiwu  %hat  aadi  a  petition,  sinoe  loot  or  destrojredy  was  fied  in 
Hn  proper  oonrt^  that  the  teatator  waa  dead  iHieu  it  ^aa  ^eaentod,  and 
at  the  time  of  liia  death  nnded  in  the^oonnty  when  the  iJl^ged  probate 
waa  had,  that  the  petition  waa  drawn  by  bwyen  irhoae  boidneoB  it  was 
to  prepare  such  papora,  that  the  oourt  aaaomed  jnnadMwm,  took  proof 
of  the  exeeuiion  of  tiie  win,  laaaod  lettera  tealai  uentary,  and  orosrea 
and  approved  ttie  eaSe  of  real  eatate  by  tlie  exeoator.    /d. 

fk  TaiLvaB  ro  Makb  OsDaa  Ataanaa  Wxu.  vo  FaoaAni  tm  Dat 
SraomaD  xk  Konoi,  or  to  fix,  by  adjooxnment  of  the  piwieeifing,  a 
aabeeqnent  day  for  the  order,  ia  a  mere  inegnlarity,  not  aflbeting  the 
Jnriadiotion,  and  can  only  be  objeoted  to  in  a  direot  prooaading  to  fot 
aaide  the  probate.    ItL 

t.  IBaimT  t9  FcmMAL  Judomkert  that  Wnx  ib  AsmnaD  ^o  FaoBAia  ia 
HOT  MaianTiAL  TO  ▼ALn>nT  09  PaoBATa.  A  direct  statement  that  the 
wffl  ia  proTod  is  anffident,  thoa^  entered  h&  tiie  mmatea  aa  pait  of  and 
ptelimiBary  to  an  order  directing  lettera  to  iaene.    AL 

T*  Voaaicia  Will,  Ain>  DisTanroTioN  Tuaaauaivaa.  — >  A  wfll,  when  Ita  Ta> 
lidi^  ia  not  qneationed,  may  be  allowed  and  reoorded  In  one  atate  aa  a 
foreign  wfll,  where  the  domicile  of  the  teatator,  at  Urn  time  of  his  death, 
waa  in  a  aiater  state.  And  the  movable  property  in  the  state  where  the 
will  iaao  allowed  and  recorded,  and  belonging  to  the  testator'a  estate, 
will  be  dispoeed  of  nnder  the  wiH,  according  to  the  laws  of  the  state  in 
whidi  the  deoiefle  waa  established.    OUman  ▼.  OiimBm,  90SL 

t.  Laws  «09  Btatb  nr  Wbxob  TisrAttm  ha]>  ss  Dokxcilb  at  Txmb  or 
Dbatb  GoYXBir  the  constntotion  of  his  will,  and  ISie  dispcaal  of  his  prop- 
erty.   Hie  probate  coort  in  sach  state  liaa  original  Jurisdiction.    Id. 

t.  Will — ETiDaaca  to  Bzplaih  MaAimro  ov  Wob]>  xh.— Where  one 
srho  tea  haen  haqvsalhed  a  certain  "lot"  of  land,  by  a  will,  brings 
ejectment  for  its  recovery,  it  is  competent  for  him  to  show  by  testimony 
derired  from  other  parte  of  the  win,  and  by  extrinsic  evidenoe,  explain- 
iog  the  aense  in  whieh  the  testator  osed  the  word  "let,  "that  it  embraced 
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a  Urga  puroel  of  ground,  aad  wm  not  Intended  to  relar  to  an  otdinaij 
town  lot.     WcanMT  ▼.  MiUenbarger,  673. 

10.  Whxiui  Lahouagb  ov  Tbtatob  in  his  Will  is  Plaih  and  Unam- 
biguous, SuoH  Lanouagb  must  Goykbn,  and  thoreforo  eztrinaio  eti* 
donee  is  inadmusible  to  ahow  that  he  meant  aomethxng  different  from 
what  his  langnage  importB;  bat  any  eridenoe  is  admissible  which  in  its 
natore  and  effeot  simply  ezphuns  what  the  testator  has  written.    Id. 

11.  CoNffTBUcrnoN  or  Will,  ob  OrHXB  Wbrten  Pafbr,  ii^  as  a  genesal 
role,  a  question  for  the  ooort^  and  not  for  the  jury.    Id, 

Sea  IXbids,  12;  Dojooile,  2. 
WITNESSES. 

1.  QnaNDCHILDBXN  abb  not  InOOKPSTBHT  as  WrNBHBB  lOB  TMBIB  GmAN»- 

MOTHEB,  because  of  interest  in  an  action  by  her  to  set  aside  her  deed  for 
fraud.  Their  interest  is  only  oontingent,  and  their  position  sffsots  only 
their  credibility,    ffighberger  v.  Stifier,  693. 

8.  JusnoBs  ov  Fbaob,  Who  havb  CBBTnriBD  to  Exboution  and  Acoorowi*- 

BDGMBNT  OF  Dbtd^  SHALL  NOT  BB  Pbbmittbd^  ss  witnossss  to  Contra- 
dict what  they  have  certified  as  magistrates.    Id, 

t.  JusncB  or  Pbaob,  Who  has  CBiri'uriBu  to  Bxbootion  and  A£knowx#- 
BDOMBNT  or  Debd,  MAT  TBSTmr  TO  Faots  which  do  not  oontradiot  his 
official  certificate,  although  they  may  incidentally  operate  on  the  legal 
effect  of  the  instrument  acknowledged  beforo  him;  such  as  the  age  and 
health  of  the  gisntor,  the  payment  or  non-payment  of  the  consideration, 
the  reading  or  non-reading  of  the  instrument^  or  other  collateral  fads 
not  conflicting  with  what  he  had  certified.     Id, 

i,  EviDBNGB  ov  Attbstino  Witnbssbs  Impbaohino  Insibumbntb  to  Whkm 
THEiB  Signatubbs  havb  Givbn  Cbbdit,  is  to  be  received  with  much 
jealousy,  but  the  rules  of  evidence  excluding  it  have  been  reUzed  and 
abandoned.    Id, 

6.  Pbotision  or  Caldobnia  Pbachcb  Act,  Sbction  422,  Allowzno  Pabtt 
TO  AonoN  TO  BB  ExAMDTBD  as  wituoss  on  own  behalf,  oonstmed.  ITII- 
kins  V.  SUdgeTf  64. 

6.  It  IS  NOT  Ebbob  to  Allow  Witnbss  to  bb  Rbcallbd  snd  eTaminad 

with  a  view  of  laying  a  foundation  for  impeaching  his  testimony  in  chief 
by  proof  of  contradictory  statements.    SeoU  v.  CommomdeaUh,  461. 

7.  EzpBBT  MAT  NOT  ONLT  TBamT  TO  OPDaoNs,  but  also  state  general  facts^ 

which  are  the  result  of  scientific  knowledge  or  professional  skilL    Aner^ 
son  V.  Lowdl  Oaa  Light  Co.,  621. 
6.  Phtsician  CANNOT  TBSTirT  AS  ExFEBT  in  relation  to  the  eflfocts  upon  the 
health  of  breathing  illuminating  gas,  if  he  has  had  no  ezpeiienoe  of  sneh 
effects,  although  he  may  have  been  in  practice  for  several  years.    Id, 

9.  Opinion  or  Witnbss  as  to  Valub  op  Land  in  Oontboybbst  is  Pbop- 

BBLT  ExGLUDBD,  where  the  only  evidence  of  his  being  qualified  to  ex- 
press an  opinion  is  his  own  statement  that  he  knew  the  value,  and  wsa 
competent  to  state  it    Flint  v.  Flhit,  616. 
IOl  Assbssobs'  OmoiAL  Valuation  is  not  Cmsrmnan  Evnaaim  to  show 
value  of  land  in  controversy.    Id, 

See  Arnuunr  and  Gubnt,  1»  2;  Dbbds,  8^  4;  Brmiircflii  JbaansoB^  16^ 

WRIT  OF  ERBORi 
See  Plbadino  and  Pbaoitob,  67»  68L 
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WBH  of  FROHIBniON. 

HOT  Ln  TO  Rmkaih  Aonov  or  Ooobt  of  Chan- 
tT  upon  UU  in  tqiiitj,  filed  ftgaiiut  the  ipeoial  gnardian  of  a  non 
eompo$,  by  oae  who,  on  appeal  from  the  probate  oonrt,  had  been  ap- 
pointed general  gnardian,  and  alleging  that  error  had  been  brought  on 
the  order  appointing  oomplainant  andh  guardian,  and  that  defendant 
alao  prolonged  by  appeal  prooeedings  taken  for  his  removal  and  threat- 
ened further  litigation,  and  was  groady  miabehavuig  as  a  special  guar- 
dian;  and  praying  for  an  injnnetion,  the  appointment  of  a  reoeiTer  and 
an  aocoiinting,  it  being  held  that  sudh  bill  showed  a  ease  of  equity  juris- 
diotion  to  grant  the  preliminary  idief  prayed.  People  y«  fToyne  Ckadi 
Cami,  764. 
&  Win  ov  Pbohditiov  lasun  onT  to  Bbkbaih  A/ohov  ov  Oomns  in 
esoesB  of  Jurisdiotien,  and  does  not  lie  to  restrain  eaj  Mtton  whlah  ean 
be  fevlewed  by  any  el  the  ofdiaary  metboda.    Id, 
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